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^  Wh090  deaireih  to  AUeoHrse  in  a  proper  manner  eoneeming  eor- 
porated  ttnone  and  eomnrnnities,  tntMt  take  in  a  great  variety  of 
^matter  anA  ehmUA  he  alUmoeA  a  great  deal  of  tin%/e  and  prepara^ 
floM.     The  mt^tieet  is  eaeteneive  and  diMeult.** 

The  learned  and  laborious  legal  antiquary^  Thomas  Madox^ 
in  1726  writes  the  above  in  the  preface  to  his  "Firma 
Burgi,"  or  an  ^^  Historical  Essay  concerning  the  Cities,  Towns 
and  Buroughs  of  England,  taken  from  Records,"  —  a  folio 
of  348  pages,  whose  value  survives  unto  the  present.  This 
statement  being  true  of  municipalities  in  England  in  his  day, 
how  much  more  emphatically  is  it  true  of  English,  and  es- 
pecially of  American  municipalities,  in  our  own  time.  The 
variety  of  matter  is  now  far  greater.  The  subject  is  vastly 
more  extensive,  difficult  and  complex  than  that  with  which 
Madax  dealt,  and  consequently  requires  a  commensurate  in- 
crease of  time,  preparation  and  space. 

By  reason  of  the  numerous  and  important  constitutional 
provisions  in  the  States  and  legislation  applicable  to  muni- 
cipalities, made  necessary  by  their  growth  as  well  as  by  ex- 
perience and  by  the  multitudinous  decisions  in  the  forty-six 
states  of  the  Union  and  in  the  Federal  courts  construing 
and  applying  these  constitutional  requirements  and  legisla- 
tion since  the  last  edition  of  this  work  in  1890,  the  devel- 
opment of  the  law  on  the  various  subjects  here  treated  has, 
much  to  the  author's  regret,  rendered  it  absolutely  neces- 
sary to  recast  and  enlarge  the  framework  and  scope  of  this 
treatise  in  order  to  exhibit  comprehensively  and  fully  the 
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American  law  of  municipalities  as  it  exists  in  the  year 
1911. 

Accordingly  the  work  has  been  enlarged  from  two  vol- 
umes to  five ;  from  1052  sections  to  1479  sections,  and  new 
chapters  added  on  the  subjects  of  the  Constitutional  Pro- 
hibition of  Special  Legislation;  Constitutional  Limitations 
and  Restrictions  of  Power  to  Licur  Debt ;  and  Public  Utili- 
ties :  Transportation,  Water,  and  Light.  Other  chapters  of 
the  original  work  have  been  rearranged,  subdivided  and  en- 
larged for  the  purpose  of  adequately  treating  such  impor- 
tant topics  as  Municipal  Pensions,  Civil  Service  Laws, 
Franchises  in  the  Public  Streets,  etc.  The  text  has  also 
been  enlarged  and  revised  for  the  purpose  of  fully  present- 
ing the  changes  and  developments  of  the  law  relating  to 
the  power  to  borrow  money,  the  issuance  and  validity  of 
municipal  bonds,  the  levy  and  collection  of  special  assess- 
ments and  other  important  topics  whicji  have  been  the  sub- 
ject of  judicial  consideration  since  the  last  edition  was 
published. 

Under  the  English  and  American  systems  of  jurispru- 
dence adjudged  cases  are  the  highest  authorities  as  to  the 
true  doctrines  or  principles  of  the  law.  Hence  the  value 
of  judicial  decisions,  not  so  much  because  they  make  the 
law  but  because  they  are  authoritative  evidence  of  what  the 
law  is.  Nothing  is  more  dangerous  than  to  make  a  single 
decision,  resting  upon  its  special  facts,  the  basis  upon  which 
to  declare  a  general  rule  or  proposition  which  shall  be  ap- 
plicable to  other  apparently  similar,  but  in  reality  different, 
cases,  and  are  therefore  not  comprehended  within,  or  are  ex- 
ceptions to,  such  general  rule  or  proposition.  While  nothing 
is  more  hazardous,  as  I  have  said,  than  such  generalizations, 
yet  nothing  is  more  common,  and  the  legal  commentator 
is  constantly  prone  to  lapse  into  this  error.  It  is  primarily 
the  office  of  the  commentator  to  endeavor  to  extract  from 
the  cases  the  true  principles  upon  which  they  rest  and  finally 
to  state  the  result,  as  he  understands  it,  in  the  text  of  hii! 
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work.  Such  statements,  nevertheless,  are  always  to  be  veri- 
fied and  tested  by  reference  to  the  cases  themselves.  These 
considerations  have  from  the  first  influenced  me  m  the  pre* 
paration  of  this  work,  and  pains  have  been  taken  through- 
out to  give  in  the  Notes  as  full  a  view  as  practicable  of  the 
facts  of  the  leading  caises  and  of  the  legislation,  if  any,  ap- 
plicable thereto,  this  being  necessary  in  order  to  exhibit  the 
exact  scope  and  force  of  the  decisions,  and  the  precise  prin- 
ciples which  they  establish  or  declare.  I  feel,  therefore, 
that  it  is  proper  to  repeat  here  what  I  said  in  the  preface 
to  a  previous  edition,  namely,  that. the  notes  constitute  one 
of  the  most  important  and  valuable  features  of  this  work, 
and  certainly  are  necessary  to  a  fuU  understanding  of  the 
principles  stated  in  the  text  and  also  to  illustrate  the  appli- 
cation of  those  principles  to  the  facts  of  the  same  or  other 
cases. 

In  May,  1904,  in  dedicating  the  Free  Public  Library  in 
the  City  of  Davenport,  where  this  treatise  was  originally 
written  and  published,  in  order  to  illustrate  the  value  and 
usefulness  of  local  libraries,  I  sketched  the  origin,  history 
and  preparation  of  this  work. 

"  Now  it  so  enhanced,  in  the  course  of  time,  that  I  found 
myself  on  the  bench  of  the  Supreme  Court  of  the  State  of 
Iowa  with  an  ambition,  not  unnatural,  to  write  a  work  upon 
some  subject  which  I  hoped  might  be  useful  to  the  profes- 
sion. The  first  and  indispensable  requisite  to  such  an  un- 
dertaking was  access  to  a  full  law  library.  Judge  Grant's 
library  in  this  city  (one  of  the  largest  private  law  libraries 
in  the  country)  supplied  this.  The  next  requisite,  equally 
indispensable,  was  the  needed  leisure  for  study  and  research, 
and  the  only  time  possible  to  a  Judge  was  the  intervals  of 
uncertain  length  between  the  terms  of  court.  The  library 
being  at  hand  in  my  own  city  enabled  me  to  do  what 
otherwise  I  could  not  have  done,  that  is,  utilize  the  days 
snatched  from  judicial  labor  by  working  in  the  Grant  li- 
brary collecting  material  for  my  projected  book.    I  selected 
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my  subject  —  *  Municipal  Corporations' — and  entered  upon 
the  work  of  thorough  and  systematic  preparation.  With- 
out the  aid  of  stenographer  or  typewriter,  and  with  no 
previous  American  treatise  to  guide  me,  I  began  an  exam- 
ination, one  by  one,  of  some  thousands  of  the  law  reports, 
commencing  with  Vol.  I  of  the  State  of  Maine,  and  con- 
tinuing through  successive  reports  in  that  State  to  date. 
In  like  manner  the  reports  of  every  one  of  the  States 
and  of  the  Federal  and  English  courts  were  examined, 
occupying  all  my  available  time  for  about  six  years.  The 
result  of  this  research  I  have  never  had  occasion  to  regret. 
The  book  was  successful,  and  it  has  profoundly  affected  my 
whole  professional  career." 

The  process  of  the  development  of  this  work  is  shown  in 
the  successive  editions  and  stated  in  the  Prefaces  to  the 
Editions  of  1872,  1873,  1881  and  1890.  For  the  explana- 
tions they  give  of  the  scope  and  purpose  of  the  work  and 
the  maimer  of  treating  the  subjects  dealt  with,  they  are  in- 
cluded in  the  present  edition  and  may  possibly  interest  an 
occasional  or  curious  reader. 

Over  forty-five  years  have  elapsed  since  the  preparation 
of  Municipal  Corporations  began,  and  more  than  thirty-eight 
years  since  its  first  publication.  It  is  therefore,  not  only  a 
child,  but  the  companion  of  the  greater  part  of  a  prolonged 
professional  career.  Any  justifiable  satisfaction  I  might 
feel  in  its  success  is  somewhat  subdued,  if  not  saddened,  by 
the  sombre  although  not  melancholy  reflection  that  in  this 
edition  I  am  taking  final  leave  of  a  work  which  is  inti- 
mately incorporate  with  the  studies,  lucubrations,  and  labors 
of  so  many  years.  If  these  observations  and  reflections  be- 
tray an  author's  vanity,  they  may  perhaps  on  that  account 
even  be  pardoned.  I  have  indulged  in  these  retrospections, 
not  to  gratify  my  feelings,  but  because  they  give  oppor- 
tunity to  add  that  my  chief  pride  and  satisfaction  in  the 
work  consist  in  the  fact  that  it  constitutes  the  largest  and 
certainly  the  last  payment  that  I  shall  ^  ^^1®  ^  make  on 
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the  Baconian  debt  which  I  acknowledge  myself  owing  to 
the  great  profession  of  the  law,  to  which  without  distrac- 
tion, diversion,  intermission  or  other  ambitions  I  have  given 
fifty-nine  years  —  the  whole  of  my  active  life.  The  work 
falls  below  my  ideal  and  far  short  of  what  I  could  perhaps 
have  made  it  had  I  not  been  engrossed  during  all  this  time 
with  the  exacting  duties  of  a  lawyer,  teacher  and  judge. 
Yet  these  obstacles  have  their  compensations,  for  no  doctrin- 
aire, no  mere  closet  student  of  the  law  can  be  thoroughly 
prepared  to  write  a  practical  and  technical  treatise  on  the 
law  of  Municipal  Corporations  as  it  exists  at  this  time  and 
in  this  coimtry.  The  author  of  a  comprehensive  treatise 
on  the  law  ought  to  be  a  person  who  has  the  experience 
and  training  which  are  possible  only  to  the  practising  law- 
yer and  the  judge.  And  these  qualifications  on  the  bench 
and  in  daily  practice  I  have  had  in  full  measure,  and  I  feel 
that  to  this  environment  the  work  is  indebted  for  a  large 
share  of  whatever  practical  value  and  usefulness  it  may 
possess. 

Diligent  and  anxious  care  has  been  given  to  make  this 
revision  of  the  last  edition  thorough  and  complete.  Every 
section  and  every  sentence  has  been  gone  over  personally 
by  me,  with  the  result  that  the  work  has  been  enlarged  as 
above  stated  and  with  the  further  result  that  in  nearly  every 
section  and  part  of  the  present  edition  will  be  found  addi- 
tions and  changes  bringing  the  work  down  as  fully  as  possi- 
ble to  date. 

I  wish  especially  and  gratefully  to  acknowledge  my 
indebtedness  to  the  learning,  diligence  and  skill  of  Mr. 
John  C.  Thomson  of  the  New  York  Bar,  who  has  ren- 
dered me  valuable  assistance  throughout  the  preparation 
of  this  edition.  To  Mr.  Greorge  S.  Clay  and  Mr.  John  M. 
Dillon  I  am  also  obliged  for  many  suggestions. 

The  favorable  judgment  of  the  bench  and  bar  of  the 
coimtry  from  the  beginning,  and  the  recent  action  of  the 
American  Bar  Association  in  respect  to  this  work  have 
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giveii  me  the  utmost  pleasure  and  fully  recompense  me  for 
my  labors.^ 

J.  F.  D. 

Enollcbbst,  Far  Hills,  New  Jsbsxt. 
May,  1911. 

1  ExtracUfnm  the  Reports  of  the  American  Bar  Auociationy  Vol  XXXIV,  pp, 
11,  IS,  1909. 

The  President ;  Mr.  LsHXAim : 
"  I  have  a  telegram  addressed  to  me  as  President. 

** '  Oreetings  to  the  Association.  Would  greatly  appreciate  permission  to  dedicate  the 
forthcoming  edition  of  Municipal  Corporati<m8,  now  in  press,  to  the  Association. 

•"John  F.Dillon.'" 

P.  W.  Meldrim,  of  Georgia : 

"In  regard  to  the  telegram  from  Judge  DiUon,  it  occurs  to  me  that  it  would  be  proper 
for  us  to  take  some  special  notice  of  it.  No  living  American  lawyer  has  contributed  more  to 
the  sum  of  our  information  than  he.  His  great  work  on  Municipal  Corporations  will'  live 
after  many  of  the  existing  corporations  themselves  shall  have  perished.  Great  as  has  been 
his  service,  yet  this  Association  loves  him  most  because  he  has  always  been  with  us  the 
charming  companion  and  friend.  It  seems  to  me,  therefore,  proper  that  a  resolution  should 
be  passed  to  this  effect: 

"  'That  the  American  Bar  Association  appreciates  the  high  courtesy  of  Judge  IHUon  in 
dedicating  to  it  the  new  edition  of  his  great  work,  and  expresses  its  appreciation  of  his 
courtesy  and  extends  to  him  its  very  best  wishes.' 

"  I  move,  sir,  the  adoption  of  this  resolution." 

Amasa  M.  Eaton,  of  Rhode  Island : 

"  I  rise  to  second  the  resolution  proposed  by  the  gentleman  from  Georgia.  )Ve  shall  cer- 
tainly do  credit  to  ourselves  and  confer  an  honor  upon  the  profession  of  the  law  by  its 
adoption." 

The  resolution  was  adopted. 


/ 


Digitized  by 


Google 


PREFACE  TO  FIRST  EDITION. 


The  necessity  for  a  work  upon  Municipal  Corporations  was  so 
seriously  felt  by  the  author  when  holding  a  seat  on  the  Supreme 
Bench  of  a  State  where  questions  relating  to  the  powers,  duties, 
and  liabilities  of  municipalities  were  presented  at  almost  every 
term,  that  he  resolved,  eight  years  ago  and  more,  to  endeavor  to 
supply  the  want.  Although  the  subject  is  one  of  unsurpassed 
practical  importance,  since  nearly  every  considerable  city  and 
town  in  the  United  States  is  incorporated,  no  American  work 
upon  it  has  ever  appeared.  A  careful  examination  of  the  English 
treatises  satisfied  the  author  that  they  were,  in  a  great  measure, 
inapplicable  here,  and  that  they  fail  to  cover  a  large  portion  of 
the  existing  field  of  the  law  upon  the  subject  as  enlarged  by 
American  legislation  and  practice.  True,  our  municipal  system, 
like  the  body  of  our  jurisprudence,  was  derived  from  England, 
but  it  is  remarkable  how  many  changes  were  necessary  to  adapt 
it  to  our  system  of  government  and  mode  of  administration,  and 
to  the  wants  and  situation  of  our  people.  Accordingly,  if  the 
municipalities  of  the  one  country  be  closely  compared  with  those 
of  the  other,  it  will  be  found  that,  in  their  structure,  powers,  and 
workings,  they  present  quite  as  many  points  of  difference  as  of 
similarity. 

We  have  popularized  and  made  use  of  municipal  institutions  to 
such  an  extent  as  to  constitute  one  of  the  most  striking  features 
of  our  government.  It  owes  to  them,  indeed,  in  a  great  degree, 
its  decentralized  character.  When  the  English  Municipal  Corpo- 
rations Reform  Act  of  1835  was  passed,  there  were  in  England 
and  Wales,  excluding  London,  only  two  hundred  and  forty-six 
places  exercising  municipal  functions ;  and  their  aggregate  popu- 
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lation  did  not  exceed  two  millions  of  people.  In  this  country 
our  municipal  corporations  are  numbered  by  thousands,  and  the 
inhabitants  subjected  to  their  rule  by  millions. 

Our  municipalities  are  habitually  clothed  by  the  legislatures 
with  extensive,  important,  and  diversified  powers,  and  con- 
sequently possess  a  much  more  composite  character  than  in 
England  or  elsewhere.  Strictly,  a  municipal  corporation  is  an 
institution  designed  to  regulate  and  administer  the  mere  local 
or  internal  concerns  of  the  incorporated  place  in  matters  per- 
taining to  it,  and  not  relating  directly  to  the  people  of  the  State 
at  large.  But  in  this  country,  much  more  generally  than  in  Eng- 
land, it  is  the  practice  to  make  use  of  the  municipality,  or  of  its 
officers,  as  agencies  of  the  State^  for  the  exercise,  on  its  behalf,  of 
public^  in  addition  to  corporate^  duties  and  functions.  From  the 
difference  between  these  two  classes  of  powers  the  American 
courts  have  deduced  consequences  so  important  that  it  is  as  ne- 
cessary as  it  is  oftentimes  difficult  to  distinguish  between  them. 
Besides,  it  has  unfortunately  become  quite  too  common  with  us  to 
confer  upon  our  corporations  extraordinary  powers,  such  as  the 
authority  to  aid  in  the  construction  of  railways,  or  like  under- 
takings, which  are  better  left  exclusively  to  private  capital  and 
enterprise,  and  to  create  in  their  corporate  capacity  indebtedness 
therefor,  enforceable  by  actions  in  the  courts,  and  which  must  be 
paid  bv  taxation. 

Invested,  also,  within  certain  limits,  with  delegated  legislative 
authority  concerning  the  property  and  conduct  of  their  inhabi- 
tants ;  with  capacity,  more  or  less  extensive,  to  acquire  and  dispose 
of  property ;  with  the  power  to  elect  their  own  officers ;  to  make 
contracts ;  to  incur  liabilities ;  to  exercise  Eminent  Domain ;  and 
the  more  momentous  power  to  levy  and  collect  taxes,  general 
and  special, — these  corporate  agencies  are  thus  brought  into 
intimate  and  daily  contact  with  the  most  important  rights  and 
interests  of  their  inhabitants,  and  as  a  result  we  have  an  amount 
and  variety  of  litigation  not  to  be  found  in  the  tribunals  of  other 
countries.  In  no  English  treatise  on  Municipal  Corporations  is 
there  a  chapter  upon  the  subject  of  civil  actions  and  liabilities, 
and  no  discussion  of  the  question  as  to  their  amenability  to 
respond  civilly  in  damages  to  individuals  for  acts  of  misfeasance, 
or  for  neglect  of  duty ;  and,  for  reasons  not  material  to  be  here 
stated,  the  occurrence  of  questions  of  this  kind  in  the  English 
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tribunals  has  been  comparatively  infrequent.  The  American  Re- 
ports, however,  teem  with  cases  on  this  subject,  and  the  civil 
liability  of  municipal  corporations  upon  contracts  and  for  torts, 
and  the  mode  of  enforcing  it,  are  with  us  the  most  important 
practical  topics  requiring  treatment  in  a  work  of  this  character. 

There  being  no  American  work  on  this  branch  of  the  law,  and 
the  decisions  in  this  country  relating  to  it  being  scattered  through 
the  reports  of  the  federal  courts,  and  those  of  thirty-seven  States, 
there  was  little  to  guide  the  author,  either  as  to  the  arrangement 
of  his  subject,  or  as  to  what  had  been  decided  by  the  courts  con- 
cerning it.  Accordingly  he  had  no  resource  except  to  delve 
laboriously  for  his  materials  among  hundreds  of  volumes;  but 
these  have,  one  by  one,  been  examined  by  him  with  a  view  to 
find  all  that  could  be  advantageously  used  to  illustrate  the  sub- 
ject ;  and  the  result  is  given,  either  in  the  text  or  notes,  as  fully 
as  it  was  practicable  within  the  compass  of  a  single  volume. 
Nor  has  he  overlooked  the  aid  to  be  derived  from  other  sources. 
Every  English  publication  relating  to  the  subject  in  its  legal  or 
practical  relations  has  been  subjected  to  examination;  books 
which  could  not  otherwise  be  had  have  been  specially  procured 
from  abroad.  And,  throughout  the  present  volume,  no  incon- 
siderable pains  have  been  taken  to  set  forth  wherein  the  English 
and  American  municipalities  differ,  so  that  the  applicability  and 
precise  legal  value  of  the  judicial  decisions  of  the  former  country 
would  be  better  understood. 

When  the  work  was  resolved  upon,  the  author  hoped  to  proceed 
with  the  leisurely  care  that  would  enable  him  to  avoid  the  faults 
which  thorough  deliberation  might  result  in  correcting.  This 
hope  has  not  been  as  fully  realized  as  he  desired,  for  year  by  year 
his  official  duties  have  more  and  more  encroached  upon  his  time, 
leaving  for  this  work  only  the  diminishing  intervals  between 
courts.  In  its  preparation  he  has  often  envied  the  author  by 
profession  the  opportunity  for  continuous  and  unbroken  labor, 
and  he  cannot  but  feel  that  if  his  work  had  not  been  prepared  in 
fragments,  it  would  not  have  fallen  both  so  far  below  his  ideal, 
and  what,  under  more  auspicious  circumstances,  he  himself  might 
have  made  it.  It  is  hoped,  however,  if  it  shall  lack  the  symmetry 
and  finish  such  an  author  would  have  given  it,  that  it  may  have 
compensating  advantages  in  its  thoroughly  practical  character ; 
and  these  it  will  surely  owe  to  that  experience  to  which  the  mere 
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student  or  professional  writer  must  ever  be  a  stranger,  and  which 
can  be  had  only  upon  the  Bench  or  at  the  Bar. 

Some  peculiarities  in  the  manner  of  its  preparation  will  be 
observed.  The  aim  throughout  has  been  to  make  a  work  which 
will  be  useful  to  the  profession.  Aware  that  in  most  cases  access 
to  complete  law  libraries  cannot  be  had,  the  author  has  endeav- 
ored, as  far  as  practicable,  to  supply  this  want,  and  to  make  the 
text  and  notes  exhibit  the  substance  of  the  adjudications.  This 
explains  why  so  much  care  has  been  taken  to  cite  the  cases  bear- 
ing upon  the  subjects  discussed,  and  accounts  for  the  fulness  of 
proofs  and  illustrations  to  be  found  in  the  notes. 

He  trustfully  submits  the  work,  which  IGllls  up  the  interstices 
between  judicial  duties  for  nearly  nine  years,  to  the  profession 
for  whose  assistance  it  is  designed,  and  whose  final  judgment  on 
it  will  not  be  otherwise  than  just.  If  he  could  be  assured  that  it 
has  a  value  at  all  proportioned  to  tlie  labor  first  and  last  bestowed 
upon  it,  he  would  venture  to  hope  for  a  judgment  not  altogether 
unfavorable. 

Dayenport,  Iowa,  1872. 


Note. — The  first  edition  of  this  work  was  dedicated  as  follows  :  — 


TO  THS 

HONORABLE    SAMUEL    F.   MILLER,  LL.D. 

▲MOCIATS  JUSnCK   OP  THX  SCrSBlIB   COVST 
OP   THE  UHITBD   STATES. 

Whether  I  share  in  the  general  admiration  of  j'our  jadicial  talents,  or  listen  to  the 
more  penuasiye  suggestions  of  a  voice  that  comes  to  me  from  lonf^  association  at  the  bar 
and  npon  the  bench,  there  is  no  one  to  whom  I  can  inscribe,  so  fittingly  as  to  yourself, 
a  work  relating  to  an  important  branch  of  that  science  which  you  have  studied  so  deeply 
and  understand  so  well* 
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The  favor  accorded  to  this  Treatise  by  the  profession  is  gratify- 
ing to  the  author,  and  compensates  for  the  great  labor  of  its 
preparation.  Nothing  can  be  more  pleasing  to  an  author  than 
the  knowledge  that  the  studious  care  given  to  a  work  is  appre- 
ciated by  those  for  whom  it  was  written :  their  approving  opinion 
is  the  reward  he  covets  and  enjoys. 

The  First  Edition,  published  about  twelve  months  ago  and  of 
nearly  double  the  usual  size,  has  been  exhausted,  and  at  the  re- 
quest of  the  publishers  the  Second  Edition  has  been  prepared. 
As  before,  this  has  been  the  personal  labor  of  the  author.  All 
reported  cases,  decided  since  the  first  publication,  have  been  ex- 
amined, and  the  text  and  notes  prepared  without  the  assistance 
of  others.  While  this  edition  embraces  a  summary  of  recent 
cases  to  the  latest  date,  and  contains  substantial  additions,  the 
structure  of  the  work  is  unaltered.  Some  new  sections  have  been 
added,  and  others  re-written.  The  principal  changes  have  been 
made  in  the  chapters  which  treat  of  Municipal  Securities,  Taxes, 
and  Assessments.  The  amount  of  negotiable  bonds  of  munici- 
palities largely  exceeds  the  sum  of  the  indebtedness  of  all  the 
States,  and  it  has  been  the  earnest  endeavor  herein  to  exhibit 
accurately  the  American  law  upon  this  important  subject. 

In  conclusion,  it  is  deemed  fitting  to  express  to  the  Bench  and 
Bar  of  the  country  a  sincerely  grateful  appreciation  of  the  favor- 
able judgment  already  pronounced,  and  a  hope  that  the  same, 
upon  further  examination  of  the  work,  may  be  neither  reversed 
nor  modified. 

J.  F.  D. 

Datbkport,  Iowa,  1873. 
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A  REVISION  of  this  Treatise  has  for  some  time  been  needed,  but 
the  pressure  of  other  duties  has,  until  recently,  prevented  its 
preparation.  During  the  seven  years  that  have  elapsed  since  the 
last  edition  an  unusual  dumber  of  cases  has  been  decided  upon 
the  various  topics  embraced  in  the  work.  The  reported  decisions 
to  December  1, 1880,  have  all  been  diligently  examined,  and  the 
results  of  such  examination  wrought  into  the  texture  of  the  pres- 
ent edition.  This  has  necessarily  increased  its  size,  and  corre- 
spondingly, it  is  hoped,  its  value.  More  than  two  hundred  new 
sections  have  been  written,  and  over  three  thousand  additional 
cases  cited.  Every  part  has  been  gone  over  with  conscientious 
care,  and  there  is  scarcely  a  section  in  which,  either  in  the  text 
or  the  notes,  additions  and  changes  have  not  been  made.  It  has 
been  necessary  to  aectionize  the  work  anew,  but  the  numbers  of 
the  former  sections  are  enclosed  in  parentheses. 

In  consulting  the  Reports  the  author  has  been  surprised  and 
pleased  to  see  the  extent  to  which  this  Treatise  has  been  used  by 
lawyers  and  judges  as  an  aid  to  their  labors ;  and  in  again  pre- 
senting it,  in  its  new  and  altered  shape,  he  gladly  expresses  once 
more  his  sincere  and  profound  gratification  for  the  favor  with 
which  it  has  been  received. 

J.  R  D. 

Columbia  College  Law  School,  New  Yoric, 
January  1,  1881. 
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In  the  nine  years  that  have  passed  since  the  last  edition  of 
these  Commentaries  appeared,  constitutional  provisions  have  been 
adopted,  legislative  enactments  passed,  and  numerous  State  and 
Federal  decisions  made  on  the  important  subjects  which  are  em- 
braced in  its  plan.  And  thus  the  law  has  not  only  been  still 
further  extended  on  previous  lines,  but  it  has  in  material  respects 
been  modified,  altered,  and  enlarged.  This  is  well  known  to 
those  who  have  kept  currently  informed  of  the  general  progress 
of  our  jurisprudence ;  it  will  be  apparent  to  all  who  shaU  compare 
the  chapters  of  the  present  edition  with  the  corresponding  chap- 
ters of  the  previous  edition  upon  Constitutional  Limitations, 
Contracts,  Streets,  Eminent  Domain,  Taxation,  Actions  and 
Liabilities. 

That  the  work  shall  adequately  present  the  law  relating  to  our 
Municipalities  as  it  exists  to-day,  the  author  has  spared  no  rea- 
sonable labor.  The  adjudged  cases  to  date  have  been  examined 
one  by  one,  and  the  results  thereof  are  embodied  in  this  edition. 

Grateful  to  the  Courts  and  to  the  Profession  for  the  favor  with 
which  from  the  first  they  have  regarded  the  work,  and  with,  as 
the  author  trusts,  a  pardonable  ambition  on  his  part  to  improve 
it,  he  deems  it  to  be  due  to  them,  as  weU  as  to  himself,  to  state  that 
he  has  sought  with  diligent  and  loving  care  to  make  the  revision 
thorough,  and  that  to  this  end  he  has  personally  gone  over  not 
only  every  section  but  every  sentence,  and  has  made  such  changes 
as  the  expansion  of  the  law  required  and  his  own  maturer  judg- 
ment approved.  Scarcely  a  single  section  is  without  alterations  or 
additions. 

A  few  further  observations  may  be  permitted,  if,  indeed,  they  are 
not  required.     In  this  day  of  the  unprecedented  multiplication  of 
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law  books,  there  are  two  questions  which  the  profession  may  as  of 
right  put  to  an  author.  The  first  is.  Can  your  work  justify  its 
existence?  The  justification  of  the  present  treatise  is  placed  on 
the  grounds  quite  fully  stated  in  the  preface  to  the  first  edition, 
which  in  substance  are,  that  the  subject  is  of  acknowledged  im- 
portance in  all  the  States  and  Territories  of  the  Union ;  that  no 
English  work  is  applicable  or  adequate ;  and  that  no  other  Amer- 
ican work  thereon  existed  or  exists. 

The  other  question  is.  Can  it  justify  its  size  ?  An  elementary 
treatise  may  be  wrought  out  upon  one  of  two  different  plans.  The 
one  is  to  state  as  clearly  as  may  be  ultimate  legal  principles  with- 
out any  or  much  elaboration  of  their  grounds  and  reasons.  It 
requires  the  mind  of  a  master  to  frame  propositions  which  shall  be 
at  once  comprehensive  and  exact.  Instinctively  the  profession  in 
both  countries  has  immemorially  shared  in  Lord  Eldon's  fear  of 
the  dangers  that  lurk  in  abstract  and  general  propositions.  The 
other  is  to  state  such  propositions  and  principles,  but  to  state 
them  in  connection  with  the  reasons  and  grounds  on  which  they 
rest,  which  are  chiefly  to  be  found  in  the  adjudged  cases.  The 
latter,  course  has  been  here  pursued,  for  reasons  which  are  pecul- 
iarly forcible  in  a  treatise  on  this  subject  and  in  this  country.  Our 
Municipalities  are  inseparably  connected  with  the  organic  frame- 
work and  with  the  daily  action  of  our  political  institutions.  The 
law  relating  to  them  is  developed  day  by  day  in  the  actual 
workings  of  those  institutions  in  every  section  of  the  countiy, 
and  this  development  registers  itself  in  constitutional  provisions, 
in  statutory  enactments,  and  in  judicial  judgments.  In  this  work 
the  people,  the  legislatures,  and  the  Courts,  State  and  National, 
all  take  their  respective  parts,  of  which  perhaps  the  most  import- 
ant, certainly  the  most  varied  and  constant,  is  the  part  taken  by 
the  judicial  tribunals.  It  is  the  high  and  delicate  office  of  the  judi- 
ciaiy  department  to  elaborate  the  rough  materials  of  our  daily  ex- 
perience and  litigation  into  the  enduring  products  of  law  and 
justice,  and  to  place  on  record  for  our  instruction  and  guidance 
the  reasons  of  the  Judges  for  every  step  in  this  wondrous,  this 
ceaseless,  this  beneficent  process. 

No  writer  on  our  jurisprudence  is  authorized  to  speak  oracu- 
larly, to  excogitate  a  system,  or  to  give  to  his  views  any  au- 
thoritative sanction.  To  this  rule  the  most  eminent  are  no 
exception,  since  every  work  upon  our  law  is  necessarily  unau- 
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thoritatiye.  No  author  can  alter  this  inexorable  condition ;  and 
any  author  ought  to  be  content,  and  certainly  will  be  fortunate,  if 
he  can  leave  on  the  imperishable  structure  of  our  jurisprudence 
some  visible  imprint,  some  lasting  touch,  some  embodied  memo- 
rial, however  slight,  of  his  labors.  Even  judicial  judgments,  if 
unaccompanied  by  the  reasons  on  which  they  rest  and  which  give 
to  them  their  real  worth,  would  have  no  recognized  standing  — 
and  ought  to  have  none  —  in  the  professional  estimation  and 
regard. 

It  is  the  humble  function  —  but,  at  the  same  time,  the  priceless 
privilege  —  of  an  author  to  traverse  the  wide,  rich,  and  varied 
fields  which  the  legislative  records  and  the  judicial  reports  of  all 
the  peoples  in  both  hemispheres  who  have  adopted  the  institu- 
tions and  who  use  the  tongue  of  England  thus  open  to  him ; 
to  gather,  analyze,  and  compare,  and  then  to  state  the  results  of 
his  labors  and  his  studies,  accompanied  with  his  own  reflections, 
criticisms,  and  conclusions,  which,  however,  have  the  value,  and 
only  the  value,  that  their  reason,  soundness,  and  justice  give  to 
them. 

The  ancient  mere-stones  of  the  law  must  not  be  removed,  but 
reverentiy  preserved  and  regarded.  It  is,  however,  a  mistake  and 
a  delusion  to  suppose  that  they  either  do  or  can  permanentiy 
mark  the  actual  or  necessary  boundaries  of  our  jurisprudence. 
'^In  all  forms  of  government,"  said  Mr.  Bxtbkb,  ^^the  people  is 
the  true  legislator;  there  are  only  two  foundations  of  law, — 
equity  and  utility."  This  is  especially  true  of  the  American 
States.  The  wants  and  welfare,  the  usages,  customs,  and  settled 
notions  of  our  people  and  their  collected  will  necessarily  find  ex- 
pression in  our  constitutions,  statutes,  and  jural  system.  While 
the  function  of  the  judge  is  pre-eminentiy  declarative,  it  is  also 
necessarily,  though  subordinately,  legislative;  that  is,  he  inevi- 
tably makes  law  in  and  by  the  very  process  of  administering  it. 
Whatever  is  of  worth  in  this  or  in  any  legal  work  comes  mainly 
from  the  judgments  of  the  courts.  The  author  desires  to  add 
that  the  work  is  purely  technical,  and  is  intended  for  the  legal 
profession  in  every  part  of  the  country,  —  for  lawyers  who  have 
no  access  to  full  libraries,  as  well  as  for  those  who  have.  For  these 
reasons  he  has  made  the  Notes  as  full  as  practicable  within  the 
space  allotted.  If  any  shall  complain  of  undue  elaboration  in  this 
respect  swelling  the  size  of  the  book,  the  author  craves  leave  to 
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state  it  as  bis  opinion  that  they  probably  constitute  its  most  val* 
uable  and  useful  feature. 

J.  F.  D. 

New  York,  May,  1890. 


Note.  —  The  fourth  edition  of  this  work  was  dedicated  as  follows :  — 

TO   THB 

HONORABLE  SAMUEL  F.  MILLER,  LL.D., 

ASBOGIATB  JU8TICB  OP  THS  SUPBSKB  CX>UBT 
OV  THB  UNITED  STATES. 


TOUB  AGXHOWUmOBD  M ASTEHT  OV  ^IB  SUBJECT  TO  UnBXCH 
THIS  WOBX  BBLATBB  MAXES  IT  ITmXrS, 

TOUB  BSTABUSHED  ABD  FBBXABEBT  BABK  IB  OUB  JUBZDIOAL  AVD 
CON8TITUTIOBAL  BI8TDBT  AS  A  OBBAT  ABD  ILLUS-       • 
TBIOUS  JUDttB  BAKES  XT  AB  HOBOB, 

ABD  OUB  LOBS  ABD  UBBBOKBB  VBIBBDSBIP  MAXBS  IT  A 
BBBBWED  IBBSOBAL  PUASUBB, 

ALBEIT  THE  BTBBIB«  BHAOOIWS  OV  OUB  LIVES  BALL 
UrOB  Ttm  VAOB, 

TO  BEIBBCBXBB  TO  TOU  WITH  UBALTBBBD  BBftAED  ABD  TEBEBATIOV 
THIS  BBTIBBD  BDRIOB  OV  A  WOBX  WHICH,  HOBE  THAB 
BIOHTBEB  TEABS  AOO,  WAS  OEIOIBALLT 
DEDICATED  TO  TOU. 
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§  1.  As  this  treatise  is  designed  strictly  for  the  practising  lawyer, 
it  does  not  fall  within  its  scope  to  give  a  detailed  account  of  the  origin 
and  rise  of  cities  and  towns,  or  to  trace  minutely  the  history  of  the 
rights,  powers,  and  jurisdiction  with  which  they  are  now  generally 
invested.  Such  inquiries  more  appropriately  belong  to  the  legal 
antiquary,  to  the  historian,  or  to  the  general  scholar;  and  yet  a 
brief  historical  survey  of  municipalities  will  conduce  to  a  more  intel- 
ligent understanding,  even  in  its  practical  bearings,  of  the  subject 
of  which  it  is  proposed  to  treat.*    The  existence  of  towns  and  cities. 


'  Mr.  Dicey  has  some  just  observa- 
tions on  the  different  purposes  of  the 
historical  and  of  the  legal  inquirer. 
*'An  historian  is  primarily  occupied 
with  ascertaining  the  steps  by  wnich 
a  constitution  has  grown  to  be  what 
it  is.  He  is  deeply,  sometimes  exces- 
sively, concerned  with^  questions  of 
'origins.'  He  is  only  indirectly  con- 
cerned in  ascertaining  what  are  the 


rules  of  the  Constitution  in  the  year 
1886.  To  a  lawyer,  on  the  other  hand, 
the  primary  object  of  study  is  the  law 
as  it  now  stands :  he  is  only  secondarily 
occupied  with  ascertaining  how  it  came 
into  existence."  Dicey,  Law  of  the 
Constitution  (2d  ed.),  Lect.  I.  The 
present  work  is  intended  for  the  use 
of  courts  and  lawyers,  and  the  histor- 
ical view  of  the  development  of  mu- 
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•  and  probably  the  exe^}^''by  them,  to  a  greater  or  less  extent,  of 
local  jurisdiction^  ini^y  be  ascribed  to  very  remote  periods. 

PHCENiciA-amf'JEGTPT  were  noted  for  their  large  and  splendid 
cities.  In  t&e  .latter  country  we  find  Memphis,  one  of  the  Old 
Worid's  proudest  capitals,  even  whose  site  was,  until  recently,  a 
mat£te|r\)f  learned  conjecture.  It  was,  centuries  ago,  buried  beneath 
•  the^nds  of  the  encroaching  desert,  and  in  our  own  day  it  has  been 
,  /\  '-raiumed  in  the  midst  of  Bedouins  too  wild  to  be  interested  in  the 
• .;  *. '  wondrous  revelations  of  its  entombed  mysteries.  Temples  and  build- 
ings, vast  and  magnificent,  dating  probably  fifteen  centuries  before 
the  Christian  era,  and  preserved  by  burial  from  decay  and  spolia- 
tion, may  to-day  be  seen  in  great  perfection.  "The  pyramids  them- 
selves," as  Fuller  quaintly  says,  "doting  with  age,  have  forgotten 
the  names  of  their  founders."  There,  too,  in  "old,  hushed  Egypt 
and  its  sands,"  on  the  banks  of  the  Nile,  are  the  massive  ruins  of 
Thebes  (Diospolis),  the  city  of  Homer's  "hundred  gates,"  antedat- 
ing secular  history,  and  claimed  by  the  Egyptians  to  have  been  their 
first  capital,  as  undoubtedly  it  was  one  of  the  oldest  cities  of  the 
historic  world.*  As  the  eye  runs  along  the  wreck  of  ruined  temples, 
the  mind  runs  back  through  the  Egypt  of  the  Ptolemies  to  the  Egypt 
of  the  Pharaohs,  three  thousand  years  ago,  when  Thebes  was  in  its 
glory  and  its  pride.  But  in  the  midst  of  these  stupendous  remains 
of  an  early  civilization,  the  product  of  forced  labor  and  arbitrary 
taxation,  we  find  but  little  evidence  of  their  municipal  history  and 
organization.  The  chief  lesson  they  teach  is  that  they  were  the 
centres  of  great  wealth  and  power  in  the  ruling  classes,  and  that 
the  people,  who  constitute  the  true  wealth  of  modem  cities,  were  at 
the  absolute  disposal  of  their  masters,  bound  down  and  degraded 
by  servitude  and  oppression. 

§  2.    Notwithstanding  the  people  of  Greece  were  of  a  common 
blood,  language,  and  religion,  Greece  was  never  politically  united. 

nicipal  institutions  in  this  country  is  1895,  and  of  Albert  Shaw,  Municipal 

entirely  subordinated  to  the  legal  and  Government   in   Continental    Europe, 

strictly  technical  view.    In  the  course  1895,   and  Municipal  Government  in 

of  the  present  chapter  and  elsewhere,  Great  Britain,  1895. 

the  sources  of  historical  information  ^  Iliad,   IX.   381.     ''Not  even  all 

are  more  or  less  indicated,  and  the  the  revenue  of  Egyptian  Thebes  of  the 

author  specially  refers  with  pleasure  hundred  gates,  whence  sally  forth  two 

to  the  valuable  series  of  publications  hundred  warriors  through  each  with 

on  Local  Government  in  the  United  horses  and  chariots."    Lang's  Trandor 

States,  in  The  Johns   Hopkins   Uni-  Hon,     "  Thebes  was  at  the  height  of 

vergity  Studies,  and  to  the  works  of  its  power  and   prosperity  under  the 

Professor  Goodnow,  Comparative  Ad-  Kings  of  the  twenty-second  dynasty, 

ministrative  Law,  New  York,  1893.  and  probably  about  930-900  B.C."     Leaf, 

Municipal    Honxe    Rule,    New    York,  Comp.  to  Iliad,  p.  182. 
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Political  power  resided  not  in  a  number  of  independent  states,  but 
in  a  large  number  of  /ree,  independent,  and  avUmomcms  cities,  with 
districts  of  country  adjoining  or  attached  to  them.  Each  city,  except 
in  Attica,  was  sovereign ;  was  the  sole  source  of  supreme  authority, 
and  possessed  the  exclusive  management  of  its  own  affairs.*  The 
citizen  of  one  was  a  foreigner  in  the  others,  and  could  not,  without 
permission  or  grant,  acquire  property,  make  contracts,  or  marry  out 
of  his  own  city.  The  Grecian  heart  always  glowed  with  patriotic 
fervor  for  the  city,  but  it  rarely,  except  in  times  of  great  common 
danger,  kindled  with  a  love  for  the  whole  country.  Although,  accord- 
ing to  Chancellor  Kent,'  the  "civil  and  political  institutions  of  some 
of  the  states  of  Greece  bear  some  analogy  to  the  counties,  cities, 
and  towns  in  our  American  States,"  the  analogy,  it  must  be  con- 
fessed, is  remote,  uncertain,  and  without  practical  value  in  the  in- 
quiries we  are  to  prosecute. 

§  3.  Municipal  Corporations,  as  well  as  Private  Corporations, 
were  familiar  to  the  Roman  Law.  The  learned  Savigny,  under 
the  style  of  Juristical  Persons,  has  traced  the  origin  and  stated  the 
nature  of  Corporations  in  the  Roman  law  with  great  clearness.  It 
corresponds  in  essentials  almost  exactly  with  our  own  conceptions 
of  corporations.  Thus,  he  says,  "The  essential  quality  of  all  Cor- 
porations consists  in  this,  that  the  Subject  of  the  right  does  not  exist 
in  the  individual  members  thereof  (not  even  in  all  the  Members 
taken  collectively)  but  in  the  ideal  Whole;  hence,  by  a  change  of 
an  individual  member,  indeed  even  of  all  the  members,  the  Essence 
and  Unity  of  a  Corporation  is  not  affected." '  Communities,  towns, 
and  villages  are,  he  says,  mostly  older  than  the  State,  and  have  there- 
fore a  natural  existence.  Their  Unity  is  of  a  geographical  character, 
since  it  is  based  upon  the  local  condition  of  dwelling  and  ownership 
of  land.  The  governing  body  represents  the  collective  Whole. 
Such  corporations  are  to  be  distinguished  from  the  State,  since  the 
State  is  not  the  subject  of  private  law  relations.*  The  communi- 
ties (i.e,,  municipal  corporations  as  we  style  them)  "had  on  the 
one  hand  need  of  property,  and  the  opportunity  for  its  acquisition, 
but,  on  the  other  hand,  such  a  dependent  character  that  they  could 
be  arraigned  (unlike  the  State)  before  a  court  of  justice."  *  In  the 
required  sanction  of  the  State  to  their  existence,  in  the  power  of 
the  majority ,•  in  responsibility  for  the  obligations  and  frauds  of 

"  Hearn,  Government  of  England,  "  Jural  Relations,  by  Rattigan,  {  86. 

chap.  xvii.  p.  467 ;  Grote,  Hist.  Greece,  *  Ih.  §  86. 

ii.  302;  ib.  348.  »  lb.  §  87;  post,  { 970. 

«  1  Kent,  Com.  268,  note.  •  Ib,  §  97. 
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4  MUNiaPAL   CORPORATIONS  {  3 

their  representatives/  in  their  property  rights/  it  is  instructive  as 
well  as  interesting  to  observe  the  strikingly  close  analogy  and  even 
identity  between  the  concept  of  the  Roman  Corporations  and  our 
own. 

Other  aspects  of  the  subject  may  briefly  be  noticed.  "To  con- 
ceive/' says  a  modem  author,  "of  ancient  Rome  as  the  capital  of 
Italy  in  the  same  sense  that  London  is  the  capital  of  England,  or 
Paris  of  Prance,  would  be  a  great  mistake.  London  and  Paris 
are  the  chief  cities  of  their  respective  countries,  because  they  are 
the  seat  of  government.  The  people  of  these  cities  and  their  sur- 
rounding districts  have  no  privileges  superior  to  those  of  other 
English  or  French  citizens.  But  the  city  of  ancient  Rome,  with  her 
surrounding  territory,  was  a  great  corporate  body  or  community, 
holding  sovereignty  over  the  whole  of  Italy  and  the  provinces.  None 
but  persons  enrolled  on  the  lists  of  the  tribes  had  a  vote  in  the 
popular  assemblies  or  any  share  in  the  government  or  legislation  of 
the  city/' '  The  common  division  of  civic  communities  established 
by  the  Roman  government  was  three,  —  prefectures,  municipal  towns, 
and  colonies.  The  prefectures  did  not  enjoy  the  right  of  self-gov- 
ernment, but  were  under  the  rule  of  prefects,  and  the  inhabitants 
were  subjected  to  the  burdens  without  enjoying  the  privileges  of  Ro- 
man citizens.  But  with  the  municipal  towns  it  was  dilf erent.  They 
at  length  received  the  full  Roman  franchise;  "and  hence,"  says  the 
writer  just  named,  "arose  the  common  conception  of  a  municipal 
town;  that  is,  a  community  of  which  the  citizens  are  members  of 
the  whole  nation,  all  possessing  the  same  rights,  and  subject  to  the 
same  burdens,  but  retaining  the  administration  of  law  and  govern- 
ment in  all  local  matters  which  concern  not  the  nation  at  large,"  — 
a  description  which  answers  almost  perfectly  to  municipal  organiza- 
tions in  England  and  America.  The  colonies,  composed  of  Roman 
citizens,  were  established  by  the  parent  city,  sometimes  to  reward 
public  services,  but  generally  as  a  means  of  securing  and  holding  the 
country  which  had  been  subdued  by  Roman  arms.  The  constitu- 
tion of  these  colonies,  and  the  rights  of  the  citizens  and  communi- 
ties composing  them,  varied ;  but  it  is  not  necessary  for  our  purpose 
to  trace  these  differences.  The  colonies  were  obliged  to  provide  for 
the  erection  of  a  city,  and  cities  thus  erected  were  called  muni- 
cipia.  We  thus  perceive  the  justness  of  the  observations  of  a  dis- 
tinguished historian  and  statesman,  who  says  that  "the  history  of 
the  conquest  of  the  world  by  Rome  is  the  history  of  the  conquest 

>  Jural  Relations,  by  Rattigan,  §S92,        »  Tb.  J§  90,  91. 
95.  "  Dr.  Liddell,  Rome,  chap,  xxvii.  §8. 
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and  foundation  of  a  vast  number  of  cities.  In  the  Roman  world 
in  Europe  there  was  an  almost  exclusive  preponderance  of  cities 
and  an  absence  of  country  populations  and  dwellings."  *  The  na- 
tion was  a  vast  congeries  of  municipalities  bound  together  by  the 
central  power  of  Rome.  When  the  Romans  colonized  and  settled 
the  countries  they  had  conquered,  they  established  fixed  govern- 
ments, and  carried  with  them,  and  to  some  extent  necessarily  im- 
parted their  arts,  sciences,  language,  and  civilization  to  their  new 
subjects.  Although  the  political  condition  of  the  vanquished  people 
was  far  from  being  desirable,  still  the  immediate  residence  among 
them  of  the  civilized  Roman  did  not  fail  to  produce  effects  more  or 
less  beneficial;  and  thus  the  municipia,  securing  what  the  Roman 
arms  had  achieved,  became  the  eflBcient  means  of  spreading  civili- 
zation throughout  the  Roman  world. 

§  4  (3  a).  The  City  of  Ancient  Rome  had,  in  what  we  would 
call  its  municipal  aspects,  many  features  which  correspond  with  those 
of  the  large  cities  of  our  own  day,  and  whose  study  will  afford  us 
lessons  of  interest  and  value,  since  it  shows  that  large  and  compact 
aggregations  of  people  necessarily  give  rise  to  peculiar  conditions  and 
create  peculiar  wants,  and  which,  as  pointed  out  in  the  preceding 
section,  are  not  common  to  rural  populations  and  to  the  state  at 
large.  Special  provisions  are  therefore  necessary  for  the  health, 
safety,  convenience,  and  good  government  of  populous  communities 
crowded  within  a  narrow  space,  and  these  must  be  supplied.  In 
essential  municipal  wants  and  in  the  means  of  meeting  them,  Ancient 
Rome  bears  a  close  analogy  to  London,  Paris,  or  New  York.  To 
secure  the  comfort  and  health  of  the  city,  and  to  prevent  and  extin- 
guish fires,  Rome  in  the  course  of  time  provided  itself  with  a  mag- 

'  M.  Guizot,  History  Civilization  in  unknown.     Neither  do  we  find  traces 

Europei  Lect.  II.    ''Rome,  initsori^n,  of  the  immense  number  of  churches, 

was  a  mere  municipality,  a  corporation,  castles,    country    seats,    and    villages 

In  Italy,  around  Rome,  we  find  nothing  which  were  spread  all  over  the  country 

but  cities,  —  no  country  places,  no  vit-  during  the   Middle   Ages.     The  only 

lages.   The  country  was  cultivated,  but  bequests  of  Rome  consist  of  vast  monu- 

not  peopled.    The  proprietors  dwelt  in  ments    impressed    with    a    municipal 

cities.  If  we  follow  the  nistory  of  Rome,  character,    destined    for   a   numerous 

we  find  that  she  founded  or  conquered  population,  crowded  into  a  single  spot. 

a  host  of  cities.    It  was  with  cities  that  A   municipal   corporation  like   Rome 

she  fought,  it  was  with  cities  she  treated,  might  be  able  to  conquer  the  world, 

into  cities  she  sent  colonies.     In  the  but  it  was  a  much  more  difficult  task 

Gauls  and  Spain  we  meet  with  nothing  to  mould  it  into  one  compact  body." 

but  cities;  tne  country  around  is  marsh  See  also  2   Kent's   Com.   270,   note; 

and  forest.    In  the  monuments  left  us  Dr.  Adam  Smith's  interesting  chapter, 

of  ancient  Rome  we  find  great  roads  Wealth  of  Nations,  Book  III.  chap.  ii. ; 

extending  from  citv  to  city ;   but  the  Heam,  Government  of  England,  chap, 

thousanos  of  little  by-paths  now  inter-  xvii.  p.  468  et  seq, 
fleeting  eveiy  part  of  tne  country  were 
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nifjcmt  water  supply.  Its  system  consisted  of  fourteen  aqueducts 
whose  aggregate  length  was  359J  miles,  of  which  304  miles  were 
underground,  often  through  mountains  and  along  valleys,  and  55 
miles  were  above  ground,  the  channel  being  carried  on  what  is  really 
triumphal  arcades,  sometimes  rising  to  the  height  of  more  than  100 
feet.  As  a  sanitary  necessity,  the  city  constructed  drains  to  carry 
off  the  sewage.  The  Cloaca  Maxima  is  not  only  a  large  but  a  won- 
derful work  —  "an  immense  sewer,  built  twenty-five  centuries  ago, 
on  unstable  ground,  under  enormous  practical  diflSculties,  which 
still  answers  its  purpose  well,  and  which  ranks  among  the  greatest 
triumphs  of  engineering  skill."  For  the  health  and  pleasure  of  the 
people  Rome  also  supplied  itself  with  public  places  of  resort  more 
adequately,  perhaps,  than  have  any  of  the  great  modem  cities. 
Lanciani,  as  the  result  of  explorations  and  of  his  own  examinations 
and  researches,  says  that  "towards  the  end  of  the  third  century  after 
Christ,  there  were  in  Rome  eight  campi  or  commons,  green  spaces 
set  apart  mostly  for  foot-races  and  gymnastic  exercises ;  eighteen  fora 
or  public  squares,  and  about  thirty  parks  or  gardens,  which,  first 
laid  out  by  wealthy  citizens  for  their  private  comfort  or  that  of  their 
friends,  had  been  absorbed  into  the  imperial  domain  by  purchase,  by 
bequest,  or  by  confiscation.  The  city  was  not  only  surrounded  and 
enclosed  by  them,  but  intersected  by  them  in  every  direction." 
Modern  cities  have  nothing  fully  answering  to  these  forums  or  pub- 
lic squares,  either  in  cost,  area,  or  magnificence.  They  gave  to  the 
people  of  Rome  more  than  twenty-five  acres  in  extent  for  various 
public  uses.  In  the  public  baths  62,800  citizens  could  bathe  at  the 
same  moment.  Rome  had  also  its  Police  and  Fire  Departments.  The 
public  safety  was  entrusted  to  a  select  body  of  7,500  men,  whose 
function  corresponds  to  that  of  the  9,000  policemen  of  London.  The 
Roman  policeman,  however,  performed  the  double  duty  of  fireman 
and  policeman. 

In  a  most  important  particular,  however,  Rome  suffers  by  com- 
parison with  modem  cities.  Its  public  places  were  not  lighted.  All 
business  closed  with  the  daylight.  The  streets  at  night  were  danger- 
ous. Property  was  insecure.  No  attempt  at  public  illumination  was 
made.  The  idea  does  not  seem  to  have  occurred  to  them.  Persons 
who  ventured  abroad  on  dark  nights  were  dimly  lighted  by  lanterns 
and  torches.*    Its  condition  was  similar  to  that  of  London  two  hun- 

^  The  data  for  this  section,  so  far  as  is  simply  an  abridgment  or  transcript 

relates  to  Ancient  Rome,  are  derived  of  those  portions  of  his  work  which 

from   Professor  Lanciani's  late  work  treat    of    the    Sanitary   Ck>ndition    of 

(1889),  Ancient  Rome  in  the  light  of  Ancient  Rome   (chap,  iii.),  of  Public 

Recent  Discoveries.    Indeed  the  text  Places  of  Resort  (chap,  iv.),  and  of  the 
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dred  years  ago,  so  graphically  described  by  Macaulay,  and  whose 
description  is  partly  given  in  the  note/  No  more  forcible  illustra- 
tion of  the  necessity  and  advantages  of  lighting  a  city  can  be  given 
than  the  pictures  drawn  by  Lanciani  and  Maoaulay  of  the  state  of 
a  great  city  buried  in  the  darkness  of  night;  and  they  show  how 
clearly  the  power  to  provide  for  this  is  essentially  and  peculiarly 
one  pertaining  to  municipal  rule  and  regulation.     Nor  are  these 


Police  and  Fire  I>e|>artment  (chap, 
viii.).  Modem  excavations  and  arclueo- 
log;ical  researches  have  enabled  us  to 
see  for  the  first  time  Ancient  Rome  as 
it  was,  and  have  invested  it  with  an 
interest  more  intense  and  absorbing 
than  ever.  "The  principal  cause  ot 
disorder  was  that  tne  metropolis  was 
kept  in  perfect  darkness  at  night.  Why 
the  idea  of  a  system  of  public  illumina- 
tion was  not  conceived  and  adopted, 
is  a  mystery  hard  to  solve.  Excava- 
tions rally  confirm  the  fact.  Not  a 
trace  of  a  bracket  fixed  to  the  front  of 
a  house,  or  of  a  rope  or  small  chain 
drawn  across  the  street  to  support 
lamps  or  lanterns,  has  as  yet  been  found, 
and  probably  none  ever  will  be."  Ih. 
chap.  viii. 

^  Macaulay's  History  of  England, 
Vol.  I.  chap,  iii.,  entitled  "The  State 
of  England  m  1685."  "  When  the  even- 
ing closed  in.  the  difficulty  and  danger 
in  walking  about  London  became  seri- 
ous indeea.  The  garret  windows  were 
opened,  and  pails  were  emptied,  with 
little  regard  to  those  passing  below. 
Falls,  bruises,  and  broken  bones  were 
of  constant  occurrence.  For  till  the 
last  year  of  the  reign  of  Charles  II. 
most  of  the  streets  were  left  in  profound 
darkness.  Thieves  and  robbers  plied 
their  trade  with  impunity;  yet  they 
were  hardly  so  terrible  as  another  class 
of  ruffians.  It  was  a  favorite  amuse- 
ment of  dissolute  young  gentlemen  to 
swag^r  by  night  about  the  town, 
breaiang  windows,  upsetting  sedans, 
beating  qmet  men,  and  offering  rude 
caresses  to  pretty  women.  I  am  con- 
fident that  Milton  was  thinking  of 
these  pests  when  he  dictated  the  noble 
lines: 

*  And  in  hunirf  ou«  dtiea,  whan  the  nolae 
Of  riot  MoendA  abOTe  their  loftiest  towen. 
And  injury  and  ontrage,  and  when  night 
Darkens  tlie  streets,  uien  wander  forth  the  sons 
Of  Belial,  ilown  with  insolence  and  wine.' 

The  machinery  for  keeping  the  peace 
was  utterly  contemptible.  There  was 
an  Act  of  the  Coi^mon  Council,  which 


provided  that  more  than  a  thousand 
watchmen  should  be  constantly  on  the 
alert  in  the  city  from  sunset  to  sunrise, 
and  that  eveiy  inhabitant  should  take 
his  turn  of  auty.  But  this  act  was 
negligently  executed.  Few  of  those 
who  were  summoned  left  their  homes ; 
and  those  few  generally  found  it  more 
agreeable  to  tipple  in  the  ale-houses 
than  to  pace  the  streets. 

''In  the  last  year  of  the  rei^  of 
Charles  II.  began  a  great  change  m  the 
police  of  London,  a  change  wmch  has, 
perhaps,  added  as  much  to  the  happi- 
ness of  the  body  of  the  people  as  revo- 
lutions of  much  greater  tame.  An 
ingenious  projector,  named  Edward 
Heming,  obtamed  letters-patent  con- 
veying to  him,  for  a  term  of  years,  the 
exclusive  right  of  lighting  up  London. 
He  undertook,  for  a  moderate  consid- 
eration, to  place  a  liffht  before  every 
tenth  door,  on  moonless  nights  from 
Michaelmas  to  Lady  Day,  and  from 
six  to  twelve  of  the  clock.  Those  who 
now  see  the  capital  all  the  year  round, 
from  dusk  to  dawn,  blazing  with  a 
splendor  beside  which  the  illuminations 
for  La  Hogue  and  Blenheim  would 
have  lookedf  pale,  may  smile  perhaps 
to  think  of  Heming's  lanterns,  which 
glimmered  feebly  before  one  house  in 
ten,  during  a  small  part  of  one  ni^ht 
in  three.  But  such  was  not  the  feeling 
of  his  contemporaries.  There  were 
quarters  of  London  peopled  by  the  out- 
casts of  society  where  even  the  warrant 
of  the  Chief  Justice  of  England  could 
not  be  executed  without  the  help  of  a 
company  of  musketeers.  Such  relics 
of  the  barbarism  of  the  darkest  ages 
[sanctuaries  for  criminab]  were  to  m 
found  within  a  short  walk  of  the  cham- 
bers where  Somers  was  studyinghistory 
and  law,  of  the  chapel  where  Tillotson 
was  preaching,  of  the  coffee-house 
where  Dryden  was  passing  judgment 
on  poems  and  plays,  and  of  the  hall 
where  the  Royal  Society  was  examin- 
ing the  astronomical  system  of  Isaac 
Newton." 
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studies,  and  the  facts  that  they  reveal,  without  practical  value  to 
the  jurist.  They  demonstrate  that  a  large  and  dense  collection  of 
human  beings  occupying  a  limited  area  have  needs  peculiar  to 
themselves,  which  create  the  necessity  for  municipal  or  local  gov- 
ernment and  regulation,  and  this  in  its  turn  the  necessity  for  cor- 
porate organization.  The  body  thus  organized,  as  it  has  duties,  so 
it  acquires  rights  peculiar  to  itself  as  distinguished  from  the  Nation 
or  State  at  large,  which  rights,  especially  those  that  pertain  to 
property  acquired  under  legislative  sanction,  it  is  a  mistake  to 
suppose  have  nothing  individual  in  their  nature,  and  that  they  are 
subject  to  the  absolute  and  unlimited  power  of  the  legislature.  Sub- 
ject they  are  indeed  to  the  largest  measure  of  legislative  regulation 
for  the  general  good,  but  not  subject  to  absolute  destructipn.  Modes 
of  life,  modes  of  thought,  conceptions  of  rights  and  of  duties,  and 
the  essential  conditions  of  existence,  precede  constitutions,  whose 
chief  value  is  to  give  organic  security  to  such  antecedent  and  exist- 
ing conditions  and  rights  as  are  deemed  to  be  vital  and  fundamental.^ 
Accordingly  the  Constitutions  of  the  American  States  recognize  the 
existence  and  contemplate  the  continuance  of  incorporated  commu- 
nities, and  that  they  shall  enjoy,  in  accordance  with  immemorial 
usage,  the  right  of  local  government;  and  it  is  a  fair  inference,  even 
in  the  absence  of  special  provision,  that  their  property  rights  and 
rights  of  a  pecuniary  character  are  within  the  protection  of  im- 
portant provisions  of  the  State  and  Federal  Constitutions.  Consti- 
tutions are  not  to  be  interpreted  alone  by  their  words  abstractly 
considered,  but  by  their  words  read  in  the  light  of  the  conditions 
and  necessities  in  which  the  provisions  originated,  and  in  view  of  the 
purposes  sought  to  be  attained  and  secured.  Constitutions  are  de- 
vised not  so  much  to  create  rights,  as  to  guarantee  and  secure  the 
enjoyment  of  those  which  are  considered  primordial  and  indestructi- 
ble. The  subject  of  the  extent  of  legislative  authority  over  munici- 
palities and  its  limitations  is  considered  in  subsequent  chapters.^ 

§  5  (4).  After  the  subversion  of  the  Roman  Empire  the  ioims  of 
Europe  from  the  fifth  to  the  tenth  century  were  in  a  state  of  neither 
servitude  nor  liberty,  though  their  condition  differed  greatly  in 
different  countries.  During  this  period  the  power  and  influence  of 
the  towns  were,  in  general,  on  the  decline.  The  power  of  the  church 
was  great,  and  the  inhabitants  found  their  chief  protection  in  the 
clergy. 

*  Text  quoted  and  approved,  State,  *  Post,  chaps,  iv.,  v.,  ix.,  x.;  Index, 
ex  rd,  Geake,  v.  Fox,  158  Ind.  126,  133.    Constitutional  Provisions, 
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§  6  INTRODUCTORY   HISTORICAL  VIEW  9 

The  establishment  of  the  feudal  system  worked  a  great  change  in 
the  condition  of  the  towns.  Before  that,  towns,  as  we  have  seen, 
were  the  centres  of  wealth  and  population. .  The  ruling  class  lived 
within  them.  The  land  was  cultivated  by  persons  who  were  not 
recognized  as  having  political  rights.  After  feudalism  was  estab- 
lished conditions  changed.  The  proprietor  then  lived  upon  his 
estates,  instead  of  living  within  a  town;  the  town  became  part  of 
the  lands  of  the  lord,  or  enclosed  within  his  fief.  It,  with  its  popula- 
tion, thus  became  subject  to  his  arbitrary  exactions,  oppression,  and 
pillage.  Still  the  towns  gradually  prospered;  with  prosperity  came 
wealth;  and  with  wealth  came  power.  Such,  in  general,  was  the 
condition  of  the  towns  of  continental  Europe  down  to  the  eleventh 
century.  About  this  time,  without  any  union  or  concert,  many  of 
them  in  most  of  the  countries  of  Europe  rose  against  the  lords,  and 
demanded  for  the  burgesses,  commonalty,  or  inhabitants  a  greater 
or  less  measure  of  enfranchisement  Sometimes  a  town  failed  in  its 
struggle,  and  its  oppression  was  redoubled  by  the  victorious  lord. 
Sometimes  the  towns  were  aided  by  the  king,  who  was  frequently 
not  unwilling  to  humble  the  arrogant  and  haughty  nobility,  and 
thereby  acquire  the  influence  and  affection  of  those  whom  he  had 
assisted.  Not  unfrequently,  however,  the  struggle  had  to  be  main- 
tained by  their  own  unaided  resources,  and,  when  successful,  the 
result  was  the  granting  by  the  lords  to  the  burghers  of  Charters, 
conferring  more  or  less  extensive  municipal  immunities  and  rights. 
These  charters,  as' Guizot  justly  observes,  were  in  the  nature  of 
** treaties  of  peace  between  the  commons  and  their  lords";  were,  in 
fact,  "bills  of  rights"  for  the  people.*  During  the  twelfth  century 
"all  Europe,  and  especially  France,  which  for  a  century  had 
been  covered  with  insurrections  by  burghers  against  their  lords, 
was  covered  by  charters  more  or  less  favorable;  the  corporators 
enjoyed  them  with  more  or  less  security,  but  still  they  enjoyed 
them."* 

§  6  (5).  After  the  overthrow  of  the  Roman  Empire  and  the 
decay  of  the  civilization  which  accompanied  the  Roman  power, 
Europe  became  largely  indebted  to  cities  and  to  the  authority  and 
jurisdiction  which  they  acquired  and  exercised  for  the  creation  of 

*  People  V.  Morris,  13  Wend.  (N.  Y.)  menta  of  the  text  as  to  the  condition 

325,  334,  per  NeUariyJ.  of  the  towns  of  Europe  from  the  fifth 

'  Guizot,  History'  of  Civilization  in  to   the   tenth   oenturv.      See   similar 

Europe,  Lect.  VII.    This  philosophic  account,  Wealth  of  Nations,  book  iii. 

and  valuable  work  is  the  source  from  chap.  iii. ;  Hallam's  Middle  Ages,  chap, 

whence  are  drawn  most  of  the  state-  ii.  part  ii.,  and  notes  to  later  editions. 
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the  third  estate,  —  popular  power,  and  for  the  development  of  the 
principles  of  constitutional  or  free  government.* 

The  Italian  cities,  especially  Venice,  Grenoa,  and  Pisa,  grew 
rich  out  of  the  commerce  which  was  greatly  increased  by  the  vast 
armies  that  the  Crusaders  for  two  hundred  years  had  successively 
pushed  forward  into  the  Holy  Land.  The  oppressive  feudal  system 
was  at  this  time  in  full  force  throughout  Europe.  These  Italian 
cities  used  their  power  and  wealth  to  secure  their  independence. 
Cities  and  towns,  as  well  as  people  who  dwelt  in  the  country,  were 
alike  subject  to  the  arbitrary  domination  of  their  feudal  masters. 
Some  of  the  cities,  in  the  eleventh  century,  obtained  their  freedom 
by  purchase,  some  by  force,  and  some  by  gift.  They,  in  effect,  con- 
stituted so  many  little  republics,  with  the  right  to  manage  their  own 
concerns.  In  this  way,  before  the  end  of  the  thirteenth  century, 
nearly  every  considerable  city  of  Italy  was  enfranchised  or  had  re- 
ceived extensive  corporate  immunities  from  the  sovereign  or  lord. 
The  happy  effects  were  scton  perceived  in  the  increased  population 
and  improved  condition.  Liberty  and  prosperity  ever  go  hand  in 
hand. 

§  7  (6).  Whether  from  example,  as  asserted  by  Dr.  Robertson, 
or  from  other  causes,  the  same  course  was  pursued  by  the  cities  of 
other  states  in  Europe.  The  King  of  France,  Louis  le  Gros,  and  his 
great  barons  granted  many  charters  of  community,  by  which  the 
inhabitants  were  freed  from  feudal  servitude  and  erected  into 
municipal  corporations,  with  the  power  of  local  government.  These 
charters  contained  grants  of  new  privileges,  and  prescribed  salutary 
methods  for  the  enforcement  of  rights  and  the  redress  of  grievances. 
They  are  interesting  and  instructive,  and  a  brief  view  of  their 
general  character  is  given  in  the  note.' 

*  "The  institution  of  cities  into  com-  ress  of  Cities  and  Towns,  after  the  Fall 

munities,  corporations,  or  bodies  politic,  of  the  Roman  Empire." 

and  granting  them  the  privilege  of  mu-  '  Abstract  of  municipal  charter  in  the 

nicipal  juri^ction,  contributed  more.  Middle    Ages.  —  In    those    turbulent 

perhaps,   than  any    other  cause,     to  times  personal  safety  was  an  object  of 

introcmce  regular  government,  police  the   first   importance,    and   this   was 

and  arts,  and  to  dififuse  them  over  usually  afiforaed  to  the  vassal  by  the 

Europe."      Robertson's    Charles    V.;  baron  or  lord.     The  communities  or 

see  HaUam's  Middle  Ages,   chap.   ii.  free  towns  which  were  instituted  undeiv 

part  ii.    M.  Guizot  considers  the  three  took  to  provide  for  the  safety  of  their 

great  elements  of  modem  civilization  members,  independent  of  the  nobles, 

to  be  the  Feudal  System,  the  Christian  For,  (1)  All  the  members  were  bound 

Church,  the  Commons,  or  free  corporate  by  oath  to  assist  and  defend  each  other 

cities.     Civilization  in  Europe,  Lect.  against  all  aggressors.    (2)  All  residents 

VII. ;  see  also  Wealth  of  Nations,  book  in  a  town  made  free  were  obliged  to 

iii.  chap,  iii.,  on  '/The  Rise  and  Prog-  take  part  in  the  mutual  defence  of  its 
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§  7  INTRODUCTORT  HISTORICAL  VIEW  11 

We  meet  in  France  with  great  diversity  in  the  origin  and  gov- 
ernment of  towns  and  cities.  In  some  of  them,  especially  in  south- 
em  France,  the  Roman  municipal  system,  more  or  less  modified  from 
time  to  time,  was  perpetuated.  The  Roman  system  was  formed 
upon  an  aristocratic  model.  In  each  municipium  there  was  a  senate, 
called  an  ordo  or  curia.  This  was,  politically  considered,  the  city ; 
it  was  the  governing  body.  The  mass  of  the  population,  except  in 
a  few  cases,  had  no  voice  in  municipal  affairs.  This  senate  was  com- 
posed of  a  comparatively  small  number  of  families,  and  the  office 
was  hereditary.  When  the  body  became  reduced  in  numbers  by 
death  or  otherwise,  it  was  not  filled  by  the  people,  but  by  the  sur- 
vivors. Other  towns  or  communities  originated,  in  the  most  natural 
manner,  upon  the  fiefs  or  estates  of  the  feudal  proprietors.  Many 
of  these  estates  became  centres  or  agglomerations  of  population, 
composed  of  the  working  and  industrial  classes.  Trade  sprang  up, 
and  towns  and  cities  originated.  The  lord,  or  proprietor,  was  in- 
terested in  and  derived  profit  from  their  prosperity.  To  induce  others 
to  settle  there,  he  frequently  conceded  certain  privileges  He  did 
not  emancipate  them  from  all  feudal  restraints  and  burdens,  but 
these  he  mitigated.  Often  he  granted  lands  and  privileges  to  all 
who  settled  in  towns  on  his  domains,  on  receiving  a  moderate  fixed 
rent  and  specified  military  services.  These  concessions  had  no  higher 
origin  than  the  personal  interest  of  the  proprietor,  and  were  often 
violated.  They  did  not  constitute  the  towns  locally  independent, 
or  make  them  true  corporations.     But,  limited  and  uncertain  as 

members.     (3)  The  communities  could  were  bound  for  each  other.     (3)  Jud^- 

execute  the  jud^ents  of  their  magi&-  ments  by  magistrates,  duly  selected, 

trates  by  coercion,  if  necessary.     (4)  took  the  place  of  the  arbitrary  and 

The  practice  of  making  private  satis-  capricious  decisions  of  the  baron  or 

faction  for  crimes  was  abolished,  and  feudal  lord.      (4)  Arbitrary  taxation 

provision  made  for  the  regular  punish-  was  prohibited,  and  re^iilations  for  an 

ment    of    offenders.      (5)    A    person  equal  tax  were  sometimes  especially 

reasonably  suspected  to  be  about  to  prescribed.      Digested    from    Kobert- 

injure  another  might,  as  with  us  at  son's  Charles    v..   Vol.   I.   note  xvi., 

the  present  day,  be  compelled  to  sive  Proofs  and  Illustrations.     ''The  com- 

security  to   keep   the  peace.     These  munities  of  France  never  aspired,"  says 

communities  also  undertook  to  provide  this  accurate  and  elegant  historian,  "to 

for  the  aecurUy  of  property  by  the  f ol-  the  same  independence  with  those  in 

k>wing:     (1)  Abolishing  the  right  of  Italy.    They  acciuired  in  France  new 

the  creditor  to  seize  the  effects  of  his  p»rivileges  and  immunities;    but   the 

debtor  with  his  own  hand  and  by  his  right  of  sovereignty  remained  entire 

private  authority,  and  compelling  him  to  the  king  or  baron  within  whose  ter- 

to  proceed  before  a  magistrate,  who  ritories  the  respective  cities  were  situ- 

was  authorized  to  issue  tne  necessary  ated,  and  from  whom  they  received 

process  for  the  seizure  and  sale  of  prop-  the   charter  of  their  freeoom.''     /&. 

erty,  humane  and  necessary  exemptions  Charters  defined,  post,  §§50,  82,  230. 

bdng  allowed.    (2)  Every  member  was  Municipal  charters,   treated  of,   post, 

obliged  to  bring  some  of  his  property  chape,   vii.,  viii.     Outline  of  modem 

into  the  town,  or  build  a  house,  or  buy  municipal  charters  in  the  United  States, 

land ;  and  in  some  places  the  members  post,  §  50. 
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these  concessions  were,  the  towns  which  received  them  prospered 
and  became  more  or  less  important. 

Other  places  in  France  were  chartered  towns  and  true  corpora- 
tions. In  the  twelfth  century  there  was  the  general  movement,  be- 
fore noticed,  on  the  part  of  the  towns  of  Prance  for  their  enfran- 
chisement, or  delivery  from  feudal  bondage.  The  extent  of  this 
movement  may  be  judged  from  the  fact  that  the  royal  charters  of 
this  period  are  numbered  by  hundreds,  and  those  granted  by  the 
lords,  by  thousands.  These  were,  in  general,  wrested  from  the 
feudal  proprietors  by  force,  or  the  fear  of  it,  and  conferred  an  almost 
independent  political  existence  upon  the  conmiune,  or  town.  These 
charters  gave  the  community  the  power  of  having  its  people  judged 
for  offences  by  magistrates  of  their  own  choosing;  crimes  and  pun- 
ishments were  defined ;  arbitrary  rents  and  taxes  were  abolished,  and 
fixed  rents  and  regular  taxes  substituted ;  main-morte  and  other  re- 
straints upon  the  alienation  and  enjoyment  of  property  were  removed. 
The  government  of  towns  thus  created,  unlike  those  which  were 
mere  perpetuations  of  the  Roman  system,  was  formed  upon  a  demo- 
cratic model.  A  voice  was  given  to  all  burghers,  or  persons  of  a 
certain  fortune,  or  who  exercised  a  trade  or  calling.  In  a  word, 
with  considerable  diversity,  this  class  of  towns  was  independent, 
and  possessed,  in  local  matters,  the  power  of  self-government.  From 
and  after  the  fourteenth  century,  the  political  power  and  influence 
of  the  towns  of  France  decayed.  The  causes  of  this  decline  have 
been  traced  with  a  masterly  hand  by  M.  Guizot,  but  they  do  not 
relate  to  our  purpose.*  In  the  course  of  change,  we  may  remark 
that  the  royal  power  over  them  became  predominant,  and  instead 
of  being  self-governed,  they  were  administered  by  the  intendants,  or 
officers  of  the  king  or  emperor,  or  the  central  authority  at  Paris. 

Towns,  or  communes,  in  modem  Prance  are  governed  by  a  mayor 
and  council.  By  the  law  of  1855,  in  all  communes  of  3,000  inhab- 
itants and  upwards,  these  officers  are  appointed  by  the  emperor; 
while  in  small  communes  the  appointment  is  made  by  the  prefect 
of  the  department,  himself  appointed  by  the  emperor.  The  prefect 
may  suspend  municipal  councillors,  but  the  emperor  alone  can  dis- 
miss them.*  Under  the  present  republic  the  prefect  is  appointed  by 
the  president;  and  in  the  larger  towns  the  mayor  is  nominated  by 
the  government  at  Paris,  but  he  must  be  selected  from  the  municipal 
council,  which  is  chosen  by  universal  suffrage.* 

*  History  of  Civilisation  in  France,        '  American    Encyclopsedia,     Com^ 
Lect.  XIX. ;  see  also  Hallam's  Middle   mune. 
Ages,  chap.  iL  part  ii.  and  notes.  '  Encyclopaedia  Brit.  (9th  ed.),  509, 
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§  8  (7).  It  seems  to  be  well  established  that  the  tovms  and  cities 
of  Spain  acquired  charters  of  freedom  at  an  earlier  period  than  those 
in  France,  England,  or  Germany.*  The  cities  of  Italy,  as  we  have 
seen,  owed  their  freedom,  to  a  large  extent,  to  their  commercial  im- 
portance and  wealth;  but  those  of  Spain  owed  their  privileges  and 
jurisdiction  to  an  entirely  diiBFerent  cause.  For  nearly  eight  hun- 
dred years  the  Gothic  inhabitants  of  Spain  had  been  engaged  in 
an  almost  uninterrupted  struggle  against  the  Moors,  who  occupied 
the  southern  part  of  the  peninsula.'    It  was  obviously  the  dictate 


511,  France;  American  CycIopsBdia, 
Commune,  "The  present  municipal  sys- 
tem of  France  was  framed  in  the  act 
which  bears  the  date  of  April  5,  1884, 
which  repealed  every  vestige  of  the 
earlier  l^slation  in  order  that  one 
complete  statute  might  serve  as  a 
mumcipal  Code,  analogous  to  the  Eng- 
lish municipal  Code  of  1882,  whicn 
gave  the  British  municipal  corpora- 
tions so  admirable  a  framework." 
Municipal  Government  in  Continental 
Europe,  by  Albert  Shaw,  chap.  ii. 
p.  163.  In  Appendix  HI.,  Mr.  Shaw's 
valuable  work,  the  chief  provisions  of 
the  French  Municipal  Code  of  1884, 
are  given  at  lenj^h.  See  also  Good- 
now,  Comparative  Municipal  Law, 
Vol.  I.  pp.  106,  266. 

^  The  most  ancient  of  these  regular 
charters  of  incorooration  now  extant 
was  granted  by  AJfoneo  V.,  in  1020,  to 
the  city  of  Leon  and  its  territory.  It 
preceded  by  a  long  interval  those 
granted  to  the  burgesses  in  other  parts 
of  Europe,  with  the  exception,  pernaps, 
of  Italy.  Acts  of  enfranchisement 
became  frequent  in  Spain  during  the 
eleventh  century,  several  of  which  are 
preserved,  and  exhibit  with  sufficient 
precision  the  nature  of  the  privileges 
accorded  to  the  inhabitants.  Robert- 
son (in  his  History  of  Charles  V.,  In- 
troductoiy  View),  who  wrote  when 
the  constitutional  antiquities  of  Castile 
had  been  but  slightly  investigated, 
would  seem  to  have  no  authority, 
therefore,  for  deriving  the  establish- 
ment of  communities  from  Italy,  and 
still  less  for  tracing  their  progress 
though  France  and  C^rmany  to  Spain. 
Prescott,  Ferdinand  and  Isieibella,  In- 
troduction, Vol.  I.  note  24. 

Hallam,  who,  as  well  as  Prescott, 
founds  his  judgment  upon  the  histor- 
ical works  of  Marina  and  Sempere, 
expresses  a  similar  opinion  as  to  the 
early  period  at  whicn  the  towns  of 


Spun  were  invested  with  chartered 
nghta  and  privileges.  Middle  Ages, 
chap.  iv. ;  ib,  chap.  ii.  part  ii.  and 
notes.  For  instructive  detaib  of  the 
existing  municipal  systems  of  Belgium, 
Holland,  Spain,  Germany,  and  Austria, 
the  reader  is  referred  to  Bir.  Albert 
Shaw's  Municipal  Government  in  Con- 
tinental Europe,  1895,  —  a  work  of 
great  research  and  excellence. 

'  Mr.  Irving's  fine  reflections,  in  his 
Alhambra,  upon  this  protracted  and 
famous  contest  between  the  Crescent 
and  the  Cross,  are  not  inappropriate: 
"The  singular  fortunes  of  the  Arabian 
or  Morisco-Spaniards  form  one  of  the 
most  anomalous  yet  splendid  episodes 
in  history.^  A  remote  wave  of  the  great 
Arabian  inundation  cast  upon  the 
shores  of  Europe,  they  seem  to  have 
all  the  impetus  of  the  first  rush  of  the 
torrent.  But  repelled  (by  unsuccessful 
battle)  within  the  limits  of  the  Pyre- 
nees, they  gave  up  the  Mcftlem  principle 
of  conquest,  and  sought  to  establish  in 
Spain  a  peaceful  and  permanent  do- 
minion. Generation  after  generation, 
centurjr  i^ter  century  paraed  away, 
and  still  they  maintained  possession 
of  the  land.  With  all  this,  however, 
the  Moslem  empire  in  Spain  was  but 
a  brilliant  exotic  that  took  no  perma- 
nent root  in  the  soil  it  embellished. 
Severed  from  all  their  neighbors  in  the 
west  by  impassable  bamers  of  faith 
and  manners,  and  separated  by  seas 
and  deserts  from  their  kindred  of  the 
east,  the  Morisco-Spaniards  were  an 
isolated  people.  Their  whole  exbtence 
was  a  prolonged,  though  gallant  and 
chivalric.  struggle  for  a  foothold  in  a 
usurped  land,  ^hey  were  the  outposts 
and  frontiers  of  Islamism.  The  pen- 
insula was  the  great  battle-ground 
where  the  Gothic  conquerors  of  the 
north  and  the  Moslem  conquerors  of 
the  east  met  and  strove  for  mastery; 
and  the  fiery  courage  of  the  Arab  was 
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of  policy,  as  the  Spaniards  gradually  narrowed  the  boundaries  of 
their  enemies'  territory,  to  make  provision  for  securing  and  holding 
the  ground  thus  gained.  With  this  view,  and  for  the  purpose  of 
protecting  themselves  from  the  frequent  raids  of  their  Arab  neigh- 
bors, liberal  charters  were  granted  to  towns,  with  extensive  districts 
of  country  subject  to  their  municipal  jurisdiction. 

By  these  grants  or  charters  the  citizens  selected  their  own  oflBcers, 
including  judges  and  a  common  council,  and  enjoyed  many  of  the 
essential  rights  of  freemen.  In  return,  the  community  or  city  paid 
a  certain  (no  longer  an  arbitrary)  tax  or  rent,  and  owed  military 
service.  For  more  effectual  protection,  the  charters  frequently  pro- 
hibited the  nobles  from  acquiring  real  property  or  erecting  for- 
tresses or  palaces  within  the  limits  of  the  community,  and  subjected 
them  to  its  jurisdiction  when  within  its  territory.  Large  sections 
of  the  adjacent  country,  as  we  have  said,  often  embracing  towns  and 
villages,  were  annexed  to  the  city  or  community  and  placed  under 
its  laws  and  jurisdiction.  "Thus,"  says  Mr.  Prescott,*  to  whom  we 
are  indebted  for  this  sketch  of  the  early  municipalities  of  Spain, 
"while  the  inhabitants  of  the  great  towns  in  other  parts  of  Europe 
were  languishing  in  feudal  servitude,  the  members  of  the  Castilian 
corporations,  living  under  the  protection  of  their  own  laws  and 
magistrates  in  time  of  peace,  and  commanded  by  their  own  officers 
in  war,  were  in  full  enjoyment  of  all  the  essential  rights  and  privi- 
leges of  freemen." 

§  9  (7  a).  The  modem  municipcd  instUvtions  of  Prussia  and 
their  workings  are  full  of  interest  and  instruction.  The  aim  has 
there  been  to  embody  the  principle  of  local  self-government,  with 
central  limitations  upon  the  exercise  of  certain  of  the  more  im- 
portant powers.  They  are  so  constructed  as  to  attempt  to  give  to 
the  citizen  such  a  method  of  government  as  will  enlist  the  best  char- 
acter and  talent  in  the  service  of  the  municipality,  and  yet  prevent 
it  from  inconsiderately  engaging  in  enterprises  which  might  unduly 
burden  it  with  obligations  too  great  to  be  borne.  The  scheme  of 
organization  gives  to  the  municipality  very  general  powers,  with 
the  limitation,  on  the  exercise  of  many  of  them,  that  they  shall  be 
approved  by  some  superior  administrative  officer  of  the  central  gov- 
ernment. This  administrative  control  over  the  acts  of  the  munici- 
pality does  not  in  practice  seem  to  be  carried  to  so  great  an  extent 

at  length  (after  eight  hundred  years)        ^  History  Ferdinand  and  Isabella, 
subdued  by  the  obstinate  and  persever-    Vol.  I.,  Introduction,  §  1. 
ing  valor  of  the  Goth." 
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as  the  control  actually  although  irregularly  exercised  by  the  State 
legislatures  over  our  American  municipalities;  so  that  although  the 
municipal  administration  is  apparently  more  centralized  than  here, 
the  Prussian  cities  in  fact  enjoy,  it  is  said,  a  greater  degree  of  free- 
dom from  central  interposition  than  with  us.  In  order  to  ensure  the 
services  of  the  best  citizens,  penaUies  are  imposed  on  those  who  refuse 
to  serve  for  at  least  half  of  the  time  for  which  they  have  been  elected 
or  appointed,  that  they  shall  lose  their  municipal  suffrage  and  have 
their  taxes  increased.  Suffrage,  though  very  general,  is  not  univer- 
sal. A  small  property  qualification  is  required,  which  may  consist 
in  the  payment  of  taxes.  But  in  order  to  give  property  a  certain 
degree  of  influence  or  control,  the  voting  population  is  divided  into 
three  classes :  the  first  consisting  of  the  largest  taxpayers,  who  pay  a 
third  of  all  the  direct  taxes;  the  second  class  consisting  of  the  next 
largest  taxpayers,  who  pay  the  next  third  of  the  taxes ;  the  third  class 
consisting  of  the  remaining  taxpayers.  Each  of  these  classes  elects 
a  third  of  the  members  of  the  municipal  council.  This  system  is 
similar  to  that  adopted  in  elections  to  the  Prussian  diet;  and  it  is 
represented  to  work  satisfactorily,  and  to  account  in  a  large  measure 
for  the  great  success  of  the  municipal  government  of  the  Prussian 
cities.* 


^  See  Political  Science  Quarterly, 
'  Vol.  III.,  December,  1888,  p.  714,  where 
Professor  Goodnow  reviews  Stefifen- 
hagen's  Handbuch  der  stddtischen 
Verfassunq  und  VenoaUung  in  Preusaen, 
For  a  fuU  account  of  provincial  and 
local  government  in  Prussia,  see  also 
Professor  Goodnow's  valuable  articles  in 
Political  Science  Quarterly,  December, 
1889,  and  March,  1890,  and  his  ''Com- 
parative Administrative  Law,"  Vol.  I. 
pp.  295-337,  1893. 

An  enlightened  observer  (Professor 
Ely)  has  eiven  it  as  his  opinion  that 
Berlin  is  the  best  governed  large  mu- 
'  nicipality  in  the  world.  Opinions  ma^ 
dififer  wnether  this  high  eulogium  is 
merited ;  but  undoubtraly  it  is  a  well- 
governed  city.  The  essential  features 
of  its  municipal  organization  are  in 
substance  stated  by  Mr.  Baxter  (lec- 
ture on  Berlin)  as  follows : 

All  male  persons  of  the  age  of  twenty- 
four,  who  pay  a  tax  on  an  income  of 
$150,  obtam  the  electoral  franchise 
upon  a  year's  residence.  Over  ten 
thousand  citizens  take  part  in  the  ad- 
nunistration  of  municipal  affairs.  The 
most  distingtdshed  and  substantial  cit- 
izens consider  it  an  honor  to  do  so. 
Penalties  are  imposed  for  a  refusal  to 


serve  in  anv  position  to  which  a  citizen 
may  be  elected.  The  municipal  as- 
sembly is  composed  of  126  members, 
representing  326  wards.  [At  present 
it  consists  of  144  members.]  One-half 
at  least  must  be  house-owners.  The 
members  are  chosen  for  six  years,  one- 
third  retiring  every  two  years,  thus 
E'ving  permanency  to  the  governing 
)dy  by  making  the  changes  graduaL 
This  body  controls  the  affairs  of  the 
city.  It  cnooses,  also,  the  upper  branch 
of  the  city  government,  known  as  the 
magistracy,  composed  of  the  mayor 
and  the  board  of  aldermen,  32  in  num- 
ber, 15  of  whom  are  salaried,  and  17 
are  honorary  members.  The  term  of 
the  mayor  is  twelve  years ;  the  salary 
about  $7,500.  It  is  r^arded  as  a  posi- 
tion of  high  honor.  The  salaried  alder- 
men are  elected  for  twelve  vears  by 
the  municipal  assembly,  with  special 
regard  to  their  qualifications.  Their 
salaries  are  higher  than  those  of  the 
local  judges.  The  custom  is  to  re-elect 
good  men.  The  term  of  the  unpaid 
aldermen  is  six  years,  and  they  are 
usually  chosen  from  men  who  have 
distinguished  themselves  for  efficient 
public  service.  Voters  who  elect  the 
municipal  assembly  are  divided  into 
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§  10  (8).  Britain  was  one  of  the  last  conquests  of  the  Caesars, 
and  was  one  of  the  first  of  the  western  provinces  upon  which  they 
released  their  hold.  The  Latin  language  did  not  become  the  lan- 
guage of  the  people;  nor  did  the  Romans,  as  in  many  of  the  con- 
tinental provinces,  fill  the  country  with  memorials  of  their  skill 
and  arts.  The  impressions  made  by  the  mastery  of  the  Roman 
were  not  destined  to  be  permanent  According  to  an  accurate  ex- 
plorer and  philosophic  modem  historian/  Britain,  when  subject  to 
Rome,  was  divided  into  thirty-three  townships,  with  a  certain  share 
of  local  self-government;  and  quasi  municipal  institutions,  for  a 
long  time  after  the  withdrawal  of  the  Roman  power,  constituted 
whatever  of  government  the  people  possessed.  At  the  time  of  the 
conquest  of  England  by  William  of  Normandy  (a.  d.  1066)  the 
towns  and  boroughs  were  dependent  upon  the  uncertain  protection 
of  the  king  or  lord,  to  whom  they  owed  rents  or  service,  and  were 
liable  to  discretionary,  that  is,  arbitrary  rates  or  talliages.  They 
were  not  incorporated,  and  did  not  constitute  bodies  politic;  and 
being  composed  mainly  of  tradesmen  and  the  lower  classes,  were 
regarded  by  their  feudal  masters  as  possessed  of  no  political  and  of 
but  few  civil  rights.  None  of  them  enjoyed  the  right  of  representa- 
tion in  the  council  of  the  nation,  and,  with  the  exception  perhaps 
of  London  and  a  few  of  the  greater  towns,  did  not  have  the  right  of 
internal  —  or  self — government.  Sometime  between  1 100  and  1 125 
Henry  I.  granted  to  London  the  original  charter,  in  which  were  con- 
ferred many  valuable  municipal  privileges,  with  the  right,  among 
others,  to  choose  certain  of  their  own  officers,  such  as  sheriff,  justice, 
'and  the  like.'  But  the  right  of  local  sdf-govemment  was  not,  in  gen- 
three  classes,  as  stated  in  the  text.  The  expense  (about  $400,000  a  year) 
The  result  is  that  a  majority  of  the  is  borne  by  the  city.  The  streets  of 
assembly  is  chosen  by  a  minority  of  Berlin  are  now  taken  care  of  by  the 
the  voters.  The  next  feature,  so  far  city  instead  of  the  State,  which  up  to 
as  our  observation  goes,  is  almost  1874  had  th^  maintenance.  The  reve- 
wholly  unknown  in  this  countiy.  nue  of  the  city,  so  far  as  raised  by  taxa- 
These  two  chfunbers  are  supplemented  tion,  comprises  an  annual  income  tax 
in  Berlin  by  a  body  of  70  citizen  depu-  of  three  per  cent  on  all  incomes  above 
ties,  selected  b^  the  municipal  assembly  a  certain  amount :  house  rent  and  tax, 
from  leading  citizens,  to  serve  in  joint  divided  between  landlord  and  tenant ; 
committees  for  the  administration  of  and  various  minor  special  taxes.  The 
special  affairs,  such  as  the  relief  of  the  net  debt  of  the  city  is  about  four  mil- 
poor,  schoob,  &c.  At  the  meetings  of  lions,  a  decrease  of  nearly  two  millions 
these  committees  an  alderman  acts  as  since  1876.  This  is  a  striking  contrast 
chairman.  Under  this  executive  staff  to  New  York,  whose  debt  is  several 
of  230  members,  all  honorary  officials  hundred  millions, 
and  men  of  independent  means,  there  ^  Sir  James  Mackintosh,  History  of 
is  a  large  staff  of  paid  officiab,  appointed  England,  Vol.  I.  p.  30. 
for  life,  as  is  the  rule  in  the  German  '  This  famous  charter  has  no  date, 
civil  service.  The  police  is  adminis-  Its  substance  is  given  in  Norton's  Com- 
tered  by  the  State  instead  of  the  city,  mentaries  on  the  Histoi^,  Constitution, 
the  force  consisting  of  about  3,000  men.    and  Chartered  Franchises  of  the  City 
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eral,  conferred  upon  towns  and  boroughs  until  the  time  of  John, 
who  reigned  from  1199  to  1216.^  Meantime  the  towns  and  cities 
continued  to  grow  in  population  and  wealth,  and  as  these  increased, 
their  disposition  to  submit  to  arbitrary  exactions  proportionately 
diminished,  and  their  independent  spirit  and  desire  for  freedom  from 
oppressive  restraints  became  more  manifest;  but  still  they  did  not 
acquire  suflBcient  influence  or  importance  to  be  allowed  a  representa- 
tion in  the  states  of  the  kingdom  for  more  than  two  centuries  after 
the  Conquest.'  It  was  not  until  the  time  of  Edward  I.  that  cities  and 
boroughs,  then  mostly  incorporated,  obtained  the  right  of  returning 
members  to  parliament.  The  legislative  power  of  the  kingdom  was 
at  this  time  vested  in  the  king  and  the  council,  afterwards  called  the 
parliament.  This  council  was  constituted  of  the  spiritual  and  lay 
peerage.  The  commonalty  of  England  had  no  voice  or  part  in  the 
legislature.  This  wise  and  politic  prince  was  greatly  distressed  for 
money,  and  instead  of  attempting  to  raise  it  by  the  levy  of  arbitrary 
taxes,  which  were  submitted  to  with  murmurs  and  yielded  sparingly, 
preferred  to  obtain  it  by  the  prior  voluntary  consent  of  the  cities, 
towns,  and  boroughs.'  Accordingly  he  caused  writs  to  be  issued  to 
about  one  hundred  and  twenty  cities  and  boroughs,  enjoining  them 
to  send  to  parliament,  along  with  the  two  knights  of  the  shire,  two 
deputies  from  each  boroiyh  within  their  county,  with  authority  from 
their  respective  communities  to  consent  to  what  the  king  and  his 


of  London ;  and  its  various  provisions 
explained  and  commented  on.  Book 
ii.  chap.  ii.  p.  337.  In  the  latter  clause 
of  this  charter  is  an  allusion  to  the  very 
ancient  custom  of  foreign  attachment, 
in  which  is  to  be  found  the  germ  of  all 
our  foreign  attachment  laws.  Pulling, 
Laws,  &c.f  of  London,  188;  Hallam, 
Middle  Ages,  Vol.  III.  chap.  viii.  part 
iii.  Mr.  Norton  gives  the  substance 
of  all  the  charters  of  London  from  the 
time  of  William  the  Gonaueror  to  the 
present.  In  the  Encyc.  ot  the  Laws  of 
Enffland,  Vol.  VIII.  p.  12,  it  is  said: 
''The  city  has  been  a  separate  fran- 
chise or  county  for  a  period  beyond 
Uvine  memory.  It  was  governed  by 
an  alderman  (eorlderman)  as  early  as 
886,  and  by  a  port-reeve  and  bishop  at 
the  Conquest,  and  possessed  even  at 
that  date  corporate  rights  independ- 
ently of  any  charter  as  a  distinct 
dvUaa  or  cammunitaSf  possibly  derived 
from  its  history  as  a  Roman  muni- 
ci^um.  It  has  since  the  Conquest  re- 
ceived many  charters  dating  from  Wil- 
liam I.,  and  in  1191  the  government, 
if  it  had  previously  been  in  the  nature 


of  a  shire,  was  made  or  recognized  as 
a  communa  governed  by  a  mayor;  and 
the  right  to  elect  one  annually  was 
given  by  charter  in  1215," 

'  Hallam,  Middle  Ages,  Vol.  III. 
chap.  viii.  Stephen  thus  describes  the 
municipal  institutions  of  England  in 
the  time  of  John :  "The  principal  lib- 
erties ^nted  in  the  early  charters  are 
exclusive  j  urisdiction,  a  merchant  guild, 
the  appointment  of  the  various  officers 
for  the  administration  of  justice,  fairs 
and  markets,  with  freedom  from  all 
tolls ;  in  fact,  all  of  the  privileges  granted 
by  the  borough  charters  were  of  a  local 
character  in  every  respect."  1  English 
Const,  chap.  iii.  p.  62. 

^  **  It  is  clear  that  at  Runimede  no 
representatives  of  cities  or  boroughs 
were  present."  1  Stephen,  EngUsh 
Const,  chap.  iii.  p.  71. 

'  "In  words  taat  well  became  the 
noble  King  of  a  free  people  he  acknowl- 
edged that  *  what  touched  all  should  be 
approved  by  all.'"  Professor  Heam, 
Government  of  England,  chap.  xv.  §  3, 
p.  423. 
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council  should  require  of  them.  As  the  experiment  proved  success- 
ful, more  money  being  obtained,  and  with  less  trouble,  than  in  the 
former  way,  the  practice  was  continued.  And  this,  according  to  the 
best  opinions  of  learned  and  careful  inquirers,*  is  the  definite  com- 
mencement of  popular  representation,  and  of  the  House  of  Com- 
mons itself,  the  latter  constituting,  as  Macaulay  well  observes,  "the 
archetype  of  all  the  representative  assemblies  which  now  meet, 
either  in  the  old  or  new  world."  ^ 

The  political  powers  thus  acquired  by  boroughs  and  cities  gave 
them  political  importance.  This  power  was  courted  and  controlled 
by  the  crown.  The  king's  judges  decided  that  no' corporation  was 
valid  without  the  sanction  of  the  king,  and  most  of  the  corporations 
from  time  to  time  applied  to  the  crown  for  a  grant  or  confirmation 
of  privileges.  Their  dependence  upon  the  crown  was  thus  isstab- 
lished,  and  the  crown,  as  a  check  upon  the  nobles,  encouraged  popvn 
lar  elections  by  the  whole  corporate  assembly.^  In  the  course  of  time 
it  was  found  that  these  representatives  were  more  formidable  to  the 
power  of  the  crown  than  the  nobility  had  been.  In  Elizabeth's 
reign  compliant  judges  decided  that,  although  the  right  of  election 
was,  by  the  original  constitution  or  charter,  in  the  whole  assembly, 
still  from  usage,  even  when  within  the  time  of  memory,  a  by-law 
may  be  presumed  giving  the  right  of  election  to  a  select  class  (more 
readily  controlled  by  the  crown)  instead  of  the  whole  body.* 

monsi''  said  an  English  statesman  in 
1858;  and  the  more  recent  history  of 
Great  Britain,  in  several  memorable  in- 
stances, shows  that  against  the  declared 
and  positive  determination  of  the  com- 
mons neither  the  crown  nor  the  lords, 
in  any  struggle  relating  to  popular 
rights,  can  make  permanent  effectual 
resistance.  Dicey,  Law  and  Opinion 
in  England,  passim.  In  the  United 
States  all  departments  of  the  govern- 
ment ultimately  respond,  of  course, 
to  the  public  will,  which  is  here  the 
real  sovereign  power,  and  elects  at 
short  periods  the  executive  and  legis- 
lative oranches. 

'  An  English  municipal  corporation, 
as  will  be  explained  hereafter,  consisted 
usually  of  one  or  more  select  or  definite 
bodies,  and  an  indefinite  body,  the 
latter  being  generally  composed  of 
the  burgesses  or  citizens,  that  is,  the 
inhabitant  householders;  and  a  cor- 
porate assembly  was  a  meeting  of  all 
the  bodies,  and  not  of  the  select  or 
definite  bodies  alone.    Post,  §  53. 

*  Willcock  on  Municipal  Corp.  8; 
3    Hallam,    Const.    History,    52;     1 


>  Hallam,  Middle  Ages,  Vol.  III. 
chap.  viii. ;  1  Stephen,  English  Const, 
chap.  iii.  pp.  95  et  seq. ;  Heam,  Govern- 
ment of  England,  pp.  428,  480,  539 ; 
Hume,  England,  Vol.  I.  Add.  II.; 
Dr.  Adam  Smith,  Wealth  of  Nations, 
book  iii.  chap,  iii.,  whose  account  of  the 
condition  of  the  towns  and  boroughs 
at  this  period,  and  the  decay  of  the 
power  oi  the  lords  and  the  growth  of 
the  power  of  the  inhabitants  of  the 
cities  is,  though  brief,  perspicuous  and 
satisfactory.  X^orton,  Com.  Lond.  109. 
A  distinctive  feature  of  boroughs,  in 
England,  is  the  right  of  the  borough 
to  elect  members  ofparliament.  There 
the  term  borough  includes  cities  as  well 
as  villages,  but  in  the  United  States 
the  term  borough  is  not  in  very  gen- 
eral use,  and,  wiien  used,  designates  an 
incorporated  village  or  town,  but  not  a 
city.  American  Cyclopsedia,  Borough, 
In  the  charter  of  Greater  New  York 
City  the  term  boroitgh  is  used  to  de- 
note municipal  subdivisions  of  the  city. 
Infra,  |  26. 

«  History  England,  Vol.  I.  chap.  i. : 
I* The  Crown!  it  is  the  House  of  Corn- 
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Afterwards,  to  increase  the  power  of  the  crown,  James  incor- 
porated towns  or  boroughs,  endowing  them  with  the  parliamentary 
franchise,  but  confining  the  exercise  of  the  right  to  vote  to  select 
classes.  The  immense  power  of  popular  representation  was  a  most 
active  agency  in  the  overthrow  of  Charles  I.  This  power  proving 
inimical  to  the  arbitrary  schemes  of  the  Protector,  he  expelled  the 
members  by  violence,  and  subdued  their  authority  in  parliament  by 
force.  He  then  secured  this  power  in  his  own  favor  by  expelling 
all  hostile  magistrates  and  officers  and  supplanting  them  with  others 
of  his  own  creation. 

On  the  Restoration,  Charles  II.  found  the  principal  opposition  to 
the  court  to  come  from  the  cities  and  boroughs.  He  commenced 
his  reign  by  reconstructing  the  corporations  and  filling  them  with 
his  own  creatures.  Judges,  also  creatures  of  the  king,  holding  com- 
missions during  his  pleasure,  aided  him  in  his  scheme  to  acquire 
absolute  control  over  the  corporations  of  the  realm.  London,  as  the 
largest  and  most  influential,  was  selected  as  an  example,  and  in  1683 
the  famous  quo  warranto  was  issued  against  the  city  to  deprive  it  of 
its  charter,  for  two  alleged  violations,  one  of  which  was  stale  and 
both  were  frivolous.  Judgment  passed,  of  course,  against  the  city, 
and  its  ancient  charter  was  abrogated.^  As  a  condition  of  its  restora- 
tion, it  was,  among  other  things,  provided  that  thereafter  the  mayor, 
sheriff,  clerk,  &c.,  should  not  exercise  their  office  without  the  king's 
consent;  and  that  if  the  king  twice  disapproved  of  the  officers 
elected  by  the  corporation,  he  might  himself  appoint  others.  In 
short,  the  city  was  deprived  of  the  right  of  choosing  its  own  officers, 
and  was  made  dependent  upon  the  crown.  Such  also  was  the  fate 
of  most  of  the  considerable  corporations  in  England.  The  whole 
power  was  in  the  hands  of  the  king.' 

Nor  were  these  arbitrary  proceedings  confined  to  England.  In 
1683  writs  of  qvo  warranto  and  scire  facias  were  issued  for  the  pur- 
pose of  abrogating  the  charter  of  Massachusetts.  Patriotism  and 
religion  mingled  their  fervors  and  combined  in  its  defence,  but  in 
vain.  Servile  judges,  in  June,  1684,  one  year  and  six  days  after 
judgment  against  the  city  of  London,  adjudged  the  charter  to  be 

Stephen,    English    Const,    chap.    vi.  chap,  xx.;    see  also  The  Case  of  the 

pp.  277  et  aeo.  City  of  London,  8  How.  State  Triab, 

»  Rex  V.  Uty  of  London,  Mich.  33  1340  et  seq. 
Ckr.  II. ;  2  Show.  263 ;  PulUng,  Laws,        *  There  were  eighty-one  quo  war- 

&c.  of  London,  14.    The  history  of  the  ranio    informations    brought    against 

seizure  of  the  city  franchises,  by  virtue  municipal  corporations  by  Charles  II. 

of  the  writ  of  quo  warranto ,  is  given  and  James  IL    2  Chandl.  Com.  Debs, 

at  some  length  by  Norton,  Com.  on  316;    1  Stephen,  English  Const,  chap, 

the  History,   &c.  of  London,  book  i.  vii.  p.  455. 
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conditionally  forfeited.  The  charter  government  was  displaced,  and 
popular  representation  superseded  by  an  arbitrary  commission.  In 
1687  similar  writs  were  issued  against  the  charters  of  Rhode  Island 
and  Connecticut;  when,  as  is  well  known,  the  people  of  the  latter 
colony  unsuccessfully  endeavored  to  preserve  this  cherished  muni- 
ment of  their  liberties  by  concealing  it  in  the  charter  oak.  The 
colonies,  as  a  result  of  the  English  Revolution  of  1688,  had  their 
charters  restored.  Very  shortly  after  the  accession  of  William  and 
Mary  a  bill  to  restore  the  rights  of  those  English  corporations  which 
had  surrendered  their  charters  to  the  crown  during  the  reigns  of 
James  IL  and  Charles  II.  was  introduced  into  parliament,  and  be- 
came a  law,  with  the  general  applause  of  men  of  all  parties.^ 

Reference  has  already  been  made  to  the  fact  that  in  the  time  of 
Elizabeth,  the  controlling  power  of  corporations  was  virtually  vested 
in  "select  bodies."  The  abuses  in  the  corporations  arising  out  of 
select  bodies  continued  after  the  revolution  of  1688,  and  until  act 
of  parliament  in  1835,  next  to  be  mentioned.'  To  remedy  these 
and  many  other  abuses,  the  Munictpal  Corporations  Reform  Act 
(5  and  6  Will.  IV.  ch.  76,  a.  d.  1835)  (referred  to  more  fully  in  a 
subsequent  chapter')  was  passed.  Thb  statute  sought  to  restore 
corporations  to  their  original  design,  as  institutions  for  the  local 
government  of  the  place,  to  be  controlled  by  those  interested  in  it, 
and  not  by  a  favored  few.  It  is  undoubtedly  true,  as  remarked  by 
Mr.  Hallam,  that  "no  political  institution  can  endure  which  does 
not  rivet  itself  to  the  hearts  of  men  by  ancient  prejudice  or  acknowl- 
edged interest."  That  is,  it  cannot  permanently  endure,  although  it 
may  exist  long  after  it  ought  to  cease.  If  ever  an  institution  out- 
lived its  usefulness  —  lived  long  after  it  became  a  positive  evil  —  it 
was  the  municipal  corporations  of  England,  prior  to  the  reform  act 
of  1835.  In  many  important  places  in  England  the  number  of  cor- 
porators ranged  as  low  as  from  ten  to  thirty.  In  a  large  majority  of 
the  municipalities,  the  corporations  were  close;  that  is,  the  govern- 
ing body  had  the  power  to  determine  who  should  be  admitted  to 
freedom  or  membership;  and  often  the  privilege  was  conferred  upon 
non-residents  and  the  residents  excluded.  The  most  important 
franchise  they  possessed  was  that  of  electing  members  of  parliament, 
and  this,  in  many  places,  was  the  principal  function  of  the  corpora^ 
tion.  Not  only  were  the  councils  self-elective,  but  their  tenure  was 
for  life.    They  were  frequently  controlled  by  a  single  party,  and  all 

^  Blacaulay,    History    of   England,        '  1  Stephen,  Eng.  Const,  chap.  vii. 

Vol.  III.  chap.  XV.,  where  a  graphic  p.  479. 

account  of  the  history  of  its  passage        '  Chap.  III.,  infra,    §§53,  54  and 

is  given.  note. 
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persons  entertaining  other  opinions  were  excluded.  The  corpora- 
tions were  not  in  sympathy  with,  nor  did  they  reflect  the  wishes  of, 
the  people  over  whom  they  exercised  local  jurisdiction.  There  was 
no  check  upon  maladministration.  The  property  was  wasted ;  ex- 
travagance characterized  the  expenditures  of  money;  officers  were 
elected  by  the  irresponsible  councils  from  favoritism  or  devotion  to 
party.*  One  of  the  first  acts  of  the  Reformed  House  of  G)mmons 
was  the  overthrow,  in  1835,  of  this  intolerable  system,  by  the  pas- 
sage of  the  above-mentioned  Municipal  Corporations  Statute,'  to 
which  we  shall  have  frequent  occasion  to  refer  in  the  subsequent 
pages  of  this  work. 

Lord  Brougham  has  many  claims  to  the  regard  of  posterity.  Few 
of  these  are  stronger,  however,  than  those  which  arise  from  his  faith- 
ful and  efiPective  services  in  promoting  the  reform  of  the  Municipal 
Corporations  of  Great  Britain,  by  abolishing  these  self-elected  and 
I>erpetual  councils,  by  organizing  the  corporations  upon  a  uniform 
model,  and  by  establishing  in  the  act  the  principle  that  the  councils 
should  be  selected  for  short  and  fixed  periods  by  the  votes  of  the 
burgesses,  thus  recognizing  and  adopting  the  representative  system 
based  upon  the  vote  of  persons  actually  interested  in  the  municipal- 
ity.   Mr.  Willcock,  in  concluding  his  treatise,'  had  recommended  a 

*  Glover  on  Corp.  xxxviii.  et  seq.; 
Report  of  Commissioners  of  Corporate 
Inquiry,  32  et  seq.  On  January  1, 1883, 
the  Municipal  CarporaHona  Act  of  1882 
(45  and  46  Vict.  chap.  50)  went  into 
force,  repealing,  re-enacting,  and  con- 
solidating the  previous  acts.  Post, 
§54. 

■  Post,  §  54,  note,  where  the  lead- 
ing provisions  of  this  important  enact- 
ment are  given. 

»  Willcock,  Municipal  Corp.  513. 
514.  London,  with  its  "great  ana 
notable  franchises,  liberties,  and  cus- 
toms," to  treat  of  which,  says  Lord 
Coke  (4  Inst.  250),  "would  require  a 
whole  volume  of  itself,"  was  not  em- 
braced in  the  general  act  of  5  and  6 
Will.  IV.  chap.  76,  but  there  was  sub- 
sequently passed  an  important  statute 
known  as  the  London  Corporation 
Reform  Act  of  1849.  See  Supplement 
to  Pulling's  Laws,  &c.,  of  London. 

On  the  15th  day  of  August,  1867, 
after  a  memorable  struggle  between 
the  lords  and  the  commons,  what  is 
known  as  the  Disradi  Reform  Bill  be- 
came a  law,  by  which  the  right  to  vote 
for  members  of  parliament  for  boroughs 
was  greatly  extended.  This  right  was, 
in  boroughs,  extended  to  all  occupiers 


of  dwelling-houses  which  were  rated  to 
the  poor  rates,  and  to  lodgers  occupy- 
ing lodging-houses  of  the  annual  value 
of  £10,  unfurnished.  It  practically 
enfranchised  the  working  class.  "The 
Representation  of  the  People's  Act  of 
6  Dec,  1884,  established  a  uniform 
householder  and  a  uniform  lodger 
franchise  throughout  the  kingdom, 
and  increased  the  electorate  by  about 
2,500,000  voters."  Amer.  Cyclop.,  Great 
Britain, 

Referring  to  the  English  system  of 
corporate  local  government  and  ad- 
ministration, Mr.  Gladstone  declared 
that  "Our  municipalities  produce  Qual- 
ities which  are  the  best  safeguards  of 
England's  greatness."  Williams  & 
Vine,  English  Munic.  Code,  p.  12. 
"Taken  together  these  statutes"  (of 
1867,  1884,  and  the  Redistribution 
Bill  of  1885).  says  Ambassador  Biyce, 
"have  turned  Britain  into  a  democratic 
country,  changing  the  character  of  her 

government  almost  as  profoundly  as 
id  the  Reform  Act  of  1832."  Studies 
in  Contemporary  Biography  (London. 
1903),  p.  442.  See  also  Dicev,  Law  and 
Opinion  in  England  (London,  1905), 
chap.  ii. 
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similar  reform,  but  disclaimed  being  so  visionary  as  to  suppose  it 
would  soon  be  efiPected,  since  parliament  would  not  willingly  relin- 
quish its  influence  over  venal  boroughs,  and  members  elected  by 
corporations  would  not  be  allowed  by  their  constituents  to  abandon 
their  ancient  though  unjust  privileges;  but  within  ten  years  from 
the  time  his  language  was  written,  the  reform  of  which  he  almost 
despaired  was  accomplished.    Experience  has  vindicated  its  wisdom.^ 

§  11  (8  a).  G)ming  now,  in  this  general  survey,  io  the  municipal 
instiiviiona  of  the  United  States,  the  great  fact  which  first  meets 
our  view  is  that  the  common  law  is  the  basis  of  the  laws  of  every 
State  and  Territory  of  the  Union,  with  comparatively  unimportant 
exceptions.  It  is  indeed  a  most  fortunate  circumstance,  that,  divided 
as  our  territory  is  into  so  many  States,  each  supreme  within  the  limits 
of  its  power,  a  common  and  uniform  general  system  of  polity  under- 
lies and  pervades  them  all.  The  common  law,  as  well  as  the  institu- 
tions which  it  developed  or  alongside  of  which  it  grew  up,  is  per- 
vaded BY  A  SPIRIT  OF  FREEDOM,  which  distinguishes  it  from  all  other 
systems  and  peculiarly  adapts  it  to  the  institiUions  of  a  self-governed 
people.  It  is  established  by  the  learned  researches  which  have  been 
more  recently  made  that  the  germs  and  elements  of  this  law  and  of 
English  polity  are  of  Germanic  origin.*  The  Saxon  conquerors  of 
Great  Britain  were  not  mere  bodies  of  armed  invaders.  They  went 
to  England,  during  two  or  more  centuries,  in  families  and  commu- 
nities. What  manner  of  men  were  they?  Guizot  dwells  upon  the 
fact  that  the  distinguishing  character  of  the  Germans  was  "their 
powerful  sentiment  of  personal  liberty,  personal  independence  and 
individuality."  He  affirms  and  repeatedly  reiterates,  that  it  was 
they  who  **  introduced  this  sentiment  of  personal  independence,  this 
love  of  individual  liberty,  into  European  civilization ;  that  this  was 
unknown  among  the  Romans;  unknown  in  the  Christian  Church; 
and  unknown  in  nearly  all  the  civilizations  of  antiquity.  The  liberty 
which  we  meet  with  in  ancient  civilizations  is  political  liberty,  —  the 
liberty  of  the  citizen,  not  the  personal  liberty  of  the  man  himself." ' 

*  For  a  scholarly  account  of  the  chaps,    i.,   ii.,    and  Goodnow,   Comp. 

history,  development,  and  present  char-  Adm.  Law,  Vol.  I.  pp.  234-263.     Mr. 

acter  of  municipal  and  local  govern-  Amasa  M.  Eaton's  paper  before  Am. 

ment  in  Great  britain,  the  reader  is  Bar  Association,  1902,  referred  to,  post, 

referred   to  Mr.  Albert    Shaw's    Mu-  chap.  iv.  §  98. 

nicipaJ  Government,  3d  edition,  1895.         '  Stubbs,  Const.  Hist.  cha^.  i.  et  seq. ; 

Infra  J  chap.  iv.  §§  98-100.     And  for  Prof.  Adams,  Germanic  Origin  of  New 

a  like  accoimt  as  re8{)ects  municipal  England    Towns,    in    Johns    Hopkins 

government  in  the  United  States,  see  Umversity  Studies. 
Goodnow,  Municipal  Home  Rule,  1895,        '  Hist.  Civ.  Europe,  Lect.  II. 
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§  12  (8  6).  Thus  conquering  and  colonizing  England,  the  Sax- 
ons carried  with  them  ''from  lands  where  the  Roman  eagle  had 
never  been  seen,  or  seen  only  during  the  momentary  incursions  of 
Drusus  and  Germanicus,"  *  their  language,  their  religion,  their  cus- 
toms, their  laws,  and  their  organizations.  These  were  indigenous,  — 
homebred,  without  trace  or  tincture  of  the  Roman  law  and  institu- 
tions.' They  borrowed  nothing  from  antiquity  or  from  surrounding 
peoples.  They  founded,  and  in  the  course  of  centuries  their  suc- 
cessors and  descendants,  the  people  of  England,  built  up  their  institu- 
tions on  their  own  model.  Macaulay  speaks  of  this  with  his  accus- 
tomed vividness.  "The  foundations  of  our  G)nstitution,"  he  says, 
"were  laid  by  men  who  knew  nothing  of  the  Greeks,  but  that  they 
had  denied  the  orthodox  procession  and  cheated  the  Crusaders;  and 
nothing  of  Rome  but  that  the  Pope  lived  there.  Those  who  followed 
contented  themselves  with  improving  on  the  original  plan.  They 
found  models  at  home;  and  therefore  they  did  not  look  for  them 
abroad.'^  *  This  love  of  personal  freedom  and  independence  was  im- 
pressed upon  the  institutions  they  founded,  or  adopted,  or  modified. 

§  13  (8  c).  Learned  investigators  differ  concerning  the  extent  to 
which  Roman  law  existed  and  prevailed  at  the  time  of  the  Saxon  con- 
quest, and  the  extent  to  which  it  was  adopted  or  incorporated  into 
the  English  laws,  usages,  and  institutions.  But  there  is  a  general 
assent  to  these  propositions,  viz. :  that  the  Saxon  spirit  of  freedom  was 
embodied  in  the  various  heal  courts;  that  it  was  in  these  popular  tribu- 
nals that  the  principles  of  law  and  local  government  were  cultivated 
and  disseminated;  that  the  Saxons  breathed  into  the  English  gov- 
ernment and  institutions  "a  spirit  of  equity  and  freedom  which  has 
never  entirely  departed  from  them,"  *  and  that  in  the  course  of  time 
the  common  law  intertwined  its  roots  and  fibres  inseparably  into 
the  constitution,  polity,  local  and  municipal  institutions,  the  civil 
and  criminal  jurisprudence,  the  family  relation,  and  the  rights  of 
[>erson  and  of  property.  So,  as  we  have  above  seen,  from  an  imme- 
morial or  early  period  the  local  territorial  subdivisions  of  England, 
such  as  shires,  towns,  and  parishes,  enjoyed  a  degree  of  freedom,  and 
were  permitted  to  assess  upon  themselves  their  local  burdens  and  to 
manage  their  local  affairs.  The  ratepayers  were  thus  dignified  by 
being  an  integral  part  of  the  communal  life;  the  foundations  of  mu- 
nicipal liberty  were  laid;   administrative  power  was  decentralized; 

»  Digby,  Real  Prop.  11,  12.  *  Mackintosh,  Hist.   Eng.   Vol.   V. 

'  Freeman,      Norman     Conquest,  chap.  i. ;    Reeves,   Hist.   Com.   Law, 

chap.  i.  Introduction  by  Finlason. 
*  Essay  on  History. 
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knowledge  of  the  laws  and  reverence  for  and  obedience  to  them 
were  constantly  taught  by  a  participation  in  their  administration 
and  enforcement.  This  was  exactly  the  opposite  of  the  systems 
which  concurrently  prevailed  on  the  Continent,  where  the  central 
power  absorbed,  governed,  regulated  everything,  thereby  destroying 
municipal  freedom  and  the  capacity  to  enjoy  and  exercise  it,  as  weU 
as  the  power  to  defend  and  preserve  it. 

§  14  (8  d).  Our  ancestors  in  the  settlement  of  this  country  brought 
with  them  these  notions  of  English  liberty  and  polity,  and  they 
found  here  a  field  of  unexampled  extent  for  their  free  development 
Accordingly  the  system  of  intrusting  the  direction  of  local  affairs  to 
the  local  constituencies,  has  from  the  earliest  colonial  periods  been 
carried  by  us  to  a  much  greater  extent  than  in  England.^  As  you 
pass  from  one  end  of  this  country  to  the  other,  alike  in  the  older 
regions  and  in  the  newest  organized  settlement,  you  find  the  affairs 
of  each  road  district,  school  district,  township,  county,  town,  and 
city,  locally  self-managed,  including  the  administration  of  local  jus- 
tice. Every  township  in  the  United  States  has  a  local  court  with 
power  to  summon  a  jury  of  the  vicinage,  thereby  bringing  justice 
home  to  the  business  and  bosoms  of  the  people,  and  making  it  their 
own  affair.  It  is  in  no  slight  degree  instructive,  and  certamly  in  the 
highest  degree  interesting,  to  trace  the  institutions  of  this  new  coun- 
try back  to  their  germs  in  the  Saxon  or  Anglo-Saxon  polity;  for 
when  we  touch  to-day,  even  in  our  frontier  settlements,  the  electric 
chain  wherewith  Providence  hath  bound  the  ages  and  the  genera- 
tions of  men  together,  we  discover  that  we  are  in  historic  commun- 
ion with  rude  and  remote  ancestors  although  separated  from  us  by 
seas,  mountains,  and  centuries. 

Each  State  binds  together  the  local  institutions  which  it  creates 
and  regulates  independent  of  Federal  control ;  thus  happily  prevent- 
ing a  concentration  at  the  national  centre  of  the  power  and  duty  of 
legislating  for  and  regulating  the  affairs  of  local  communities  through- 
out a  country  of  such  extent,  that  with  its  exact  situation,  wants, 
and  interests,  it  would  be  impossible  for  Congress  to  become  ade- 
quately acquainted.  So,  in  the  ascending  scale,  the  Federal  Con- 
STrruTiON  constitutes  the  States  and  the  people  thereof  into  a 
National  Government.  It  defines  the  relations  of  the  States  to  each 
other  and  to  the  national  government,  and  limits  the  power  of  the 
States  to  deprive  any  citizen,  however  humble,  of  the  great  essential 
rights  of  freedom,  of  property,  and  of  equality  before  the  law. 

*  Posty  {  70,  note. 
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Magna  Charta  remains  to-day  one  of  the  main  foundations  of 
English  liberty/  Its  chief  glory  is  the  provision  "that  no  freeman 
shall  be  imprisoned  or  disseized  of  his  freehold,  but  by  the  lawful 
judgment  of  his  peers  or  the  law  of  the  land."  This  memorable 
provision,  which  was  from  the  first  embodied  in  all  of  the  State  Con- 
stitutions, has  been  carried  into  the  Federal  Constitution,^  thereby 
placing  the  rights  of  life,  liberty,  and  property,  as  against  invasion  by 
the  States,  under  the  protection  of  the  national  authority. 

§  15  (9).  In  general,  all  of  our  American  cifi^,  f(n£m«,  an  coun^ 
ties  are  piAlic  corporations,  full  or  quasi.  They  are  created  by  the 
legislature,  and  are  invested  with  power  to  decide  and  control  local 
and  subordinate  matters  pertaining  to  their  respective  localities.  The 
number  and  freedom  of  these  local  organizations,  whereby  political 
power  is  exercised  by  the  citizens  of  the  various  local  subdivisions 
of  a  State  who  have  a  right  to  vote  and  to  regulate  their  own  domestic 
concerns,  constitute  a  marked  feature  in  our  system  of  government.* 
They  are  simply  the  administrative  form  of  the  fundamental  Ameri- 
can idea  of  government,  viz.,  that  the  people  are  the  source  of  aU 
political  power  and  have  the  right  to  exercise  it.  This  is  with  us 
no  mere  rhetorical  declamation,  but  a  foundation  principle  upon 
which  our  political  institutions  rest.  As  local  matters  can  better 
be  regulated  by  the  people  of  the  locality  than  by  the  central  power^ 
we  provide  that  each  road  district,  each  school  district,  each  city, 
and  each  county  shall,  as  to  its  local  concerns,  be  self-governed. 
These  organizations  are,  of  course,  subject  to  the  legislature  of  the 
State,  and  their  acts,  if  in  violation  of  law  or  where  they  affect  pri- 
vate rights,  are  also  subject  to  judicial  cognizance  and  judgment. 
Thqr  are  under  the  law  and  are  bound  to  obey  it.  The  policy  of 
creating  local  public  and  municipal  corporations  for  the  manage- 
ment of  matters  of  local  concern  runs  back  to  the  earliest  period 
of  our  colonial  history,  is  exhibited  in  d.11  our  legislation,  and  ex- 

'  "The  whole  of  the  constitutioDal  certidn  limits."    Per  Shaw,  C.  J.,  Over- 

histoiy  of  England  is  little  more  than  seers  of  Poor,  &c.,  v.  Sears,  22  Pick, 

a    commentary    on    Magna    Charta"  122,  130;    Hill  v.  Boston,  122  Mass. 

(Stubbs,  Ck>nst.  Hist.  Vol  I.  chap.  xii.).  344,  356 ;  post,  §  60. 

Magna   Charta   ''is  the   keystone   of  "When  a  man,"  says  Mr.  Justice 

English    liberty"     (Hallam,     Middle  Morton, Oakes v. Hill,  10 Pick. 333, 346, 

Ag»9,  Vol.  11.  chap.  viii.).  "moves  into  a  town,  he  becomes  a 

'  Amendment  XIV.    More  fully,  see  dtizen  thereof    (if   possessed   of   the 

DUlon,  Laws  and  Jurisprudence  of  Eng-  requisite  qualifications  as  to  age,  &c., 

land  and  America  (Yale  Lectures,  1894),  and  if  he  remains  the  requisite  length 

Lecture  VII.  of  time),  whatever  may  be  the  desire  of 

'  "  In  all  auasi  corporations,  as  cities,  himself  or  the  town."    See  post,  chaps, 

towns,  parisnes,  school  districts,  mem-  ii.    and  ui. ;    People   v.  Canaday,   73 

bership  is  constituted  by  living  within  N.  Car.  198 ;  postj  {  371. 
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pressly  or  impliedly  guaranteed  or  assumed  in  our  State  Constitu- 
tions/ "It  is  a  fundamental  principle  in  this  State,  recognized  and 
perpetuated  by  an  express  provision  of  the  G)nstitution,  that  the 
people  of  every  hamlet,  town,  and  city  of  the  State  are  entitled  to 
the  benefits  of  local  self-government." ' 

The  elective  franchise  is  not,  as  was  the  case  until  the  compara- 
tively recent  reform  legislation  in  England,  a  privilege  dependent 
upon  custom  or  usage,  or  confined  to  certain  classes,  but  is  uniform 
and  universal,  extending  to  all  of  the  adult  male  citizens.  Old 
Sarums  and  rotten  boroughs,  as  well  as  property  qualifications,  are 
unknown.  The  effect  of  this  policy  of  establishing  cities,  towns, 
and  districts  of  country  into  bodies  politic,  and  investing  the  citi- 
zens thereof  with  the  power  of  self-government  in  respect  of  their 
local  affairs,  has,  upon  the  whole,  been  most  happy.  One  of  the 
most  philosophical  and  fair  of  foreign  observers '  was  much  struck 


*  Kent,  Com.  275;  Cooley,  Const. 
Limit,  chap.  viii.  See  also  this  learned 
author's  opinion  in  the  Supreme  Court 
of  Michigan,  in  People  v.  Hurlbut,  24 
Mich.  44;  State  v.  Noyes,  30  N.  H. 
292 ;  Bow  v,  Allenstown,  34  N.  H.  351 ; 
and  in  People  v.  Detroit,  28  Mich.  228 ; 
post,  a  97,  120.  Text  approved; 
Luehrman  v.  Shelby  Taxing  Dist.,  2 
Lea  (Tenn.),  425;  Caldwell  v.  Justices, 
&c.,  4  Jones  (N.  Car.)  Eq.  323;  Com. 
V.  Roxbuiy,  9  Gray,  503,  510,  511,  note 
written  b^r  Mr.  Gray,  afterwards  the 
Chief  Justice  of  the  Supreme  Judicial 
Court  of  Massachusetts,  and  later  one 
of  the  Justices  of  the  Supreme  Court  of 
the  United  States ;  Webster  v.  Harwin- 
ton,  32  Conn.  131 ;  People  v,  Alberts 
■on,  55  N.  Y.  50;  post,  §  97.  In  Mr. 
Quinc}r's  Municipal  History  of  Boston, 
chap,  i.,  will  be  found  an  interesting 
historical  account  of  the  constitution  of 
towns  in  MoMochusetts,  and  of  their 
mode  of  organization  and  operation, 
particularly  of  the  town  of  Boston. 
Post,  i  40. 

'  Per  Cooley,  J.,  in  People  v.  Detroit 
(Detroit  Park  Case),  28  Mich.  228 ;  s.  c. 
15  Am.  Rep.  202,  referred  to,  post,  §§ 
119,  120.  See  also  Detroit  Citizens' 
Street  Railway  Company  v.  Detroit,  22 
U.  S.  App.  570 ;  64  Fed.  Rep.  628  (prin- 
ciple applied  with  respect  to  grant  of 
right  to  use  streets  for  street  r^wav 
purposes),  and  the  Michigan  cases  cited, 
namely:  Allor  v.  Wayne  County,  43 
Mich.  76,  97;  People  v.  Hurlbut,  24 
Mich.  44;  People  v.  Springwells,  25 
Mich.  153 ;  Attomey-Generaf v.  Detroit 


Common  Council,  29  Mich.  108;  At- 
tomey-Greneral  v,  Holihan,  29  Mich. 
116. 

'  "Local  assemblies  of  citizens  con- 
stitute the  stren^h  of  free  nations. 
Municipal  institutions  are  to  liberty 
what  primary  schools  are  to  sciende; 
they  bring  it  within  the  people's  reach ; 
they  teach  men  how  to  use  and  how  to 
enjoy  it.  A  nation  may  establish  a 
svstem  of  free  government,  but  without 
tne  spirit  of  municipal  institutions  it 
cannot  have  the  spirit  of  Uberty." 
M.  De  TocqueviUe'^8  Democracy  in 
America,  chap.  v.   Post,  §  40,  note. 

''  From  time  immemorial,"  says  one 
of  the  ablest  of  American  common-law 
jud^,  ''the  counties,  parishes,  towns, 
ana  territorial  subdivisions  of  the 
country  have  been  allowed  in  England, 
and,  indeed,  reauired,  to  lay  rates  on 
themselves  for  local  purposes.  It  is* 
most  convenient  that  the  local  estalx- 
lishments  and  police  should  be  sus- 
tained in  that  manner ;  and,  indeed,  to 
the  interest  taken  in  them  by  the  in- 
habitants of  the  particular  districts, 
and  the  information  upon  law  ana 
public  matters  generally  thereby  dif- 
fused through  the  body  of  the  people, 
has  been  attributed  b^r  prof  oundT  think- 
ers much  of  that  spirit  of  liberty  and 
capacity  for  self-ffovemment,  thix)ugh 
representatives,  which  has  been  so  con- 
spicuous in  the  mother  country,  and 
which  so  eminently  distinguishes  the 
people  of  America.  From  tne  founda- 
tion of  our  government,  colonial  and 
republican,    the   necessary   sums   for 
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with  the  institutions  of  New  England  towns;  and  considered  them 
as  small  independent  republics  in  all  matters  of  local  concern,  and 
as  forming  the  principle  of  the  life  of  American  liberty  existing  at 
this  day.^  Not  only  the  New  England  towns,  but  the  underlying 
and  universal  prevalence  of  local  government  and  administration, 
rural  and  urban,  throughout  the  United  States,  and  its  efiFect  upon 
the  general  life  and  well-being  of  the  American  people,  have  been 
not  only  noticed  but  intelligently  described  and  enforced  in  a  work 
of  great  interest  and  value,  by  a  distinguished  English  writer,  who 
criticises  freely  indeed,  but  with  no  conscious  bias  and  with  no  un- 
friendly spirit.' 


local  purposes  have  been  raised  by  the 
people  or  authorities  at  home.  Court 
nouses,  prisons,  bridges,  poor-houses, 
and  the  hke  are  thus  built  and  kept  up ; 
and  the  expenses  of  maintaining  the 
poor,  and  of  prosecutions  and  jurors, 
are  thus  defrayed,  and  of  late  [in 
North  Carolina]  a  portion  of  the  com- 
mon-school fimd,  and  a  provision  for 
the  indigent  insane,  are  thus  raised, 
while  the  highways  are  altogether  con- 
structed and  repaired  by  locai  labor, 
distributed  under  the  orders  of  the 
counW  magistrates.  When,  therefore, 
the  Constitution  vests  the  legislative 
power  in  the  General  Assembly,  it  must 
be  understood  to  mean  that  power  as 
it  had  been  exercised  by  our  forefathers, 
before  and  after  their  migration  to  this 
continent."  Per  Ruffln,  J,,  in  Caldwell 
V,  Justices,  &c,f  4  Jones  (N.  Car.)  Eq. 
323. 

'  Post,  §§  40,  41,  and  notes.  In 
Dillon  on  Laws  and  Jurisprudence  of 
England  and  America,  p.  161,  it  is 
said:  "Whoever  may  have  read  the 
graphic  picture  which  Freeman  in 
the  opening  of  his  work  on  the  Growth 
of  the  English  Constitution  draws  of 
democratic  institutions  in  the  Swiss 
Cantons  of  Uri  and  Appenzell,  will  not 
easily  foiget  it.  These,  he  says,  have 
existed  froni  the  earliest  times.  They 
are,  he  inosts,  a  continued  survival 
of  the  earliest  notions  and  usages  of 
old,  Teutonic  freedom,  —  *  an  imme- 
morial freedom,  a  freedom  only  less 
eternal  than  the  rocks  that  ^ard  it, 
that  pute  to  shame  the  antiquity  of 
kingly  dynasties,  which,  by  its  side, 
seem  but  as  innovations  of  yesterdav. 
There,  year  by  year,  on  some  bright 
morning  of  the  spring-tide,  the  sov- 
ereign people,  not  entrusting  its  rights 
to  a  few  of  ite  own  number,  but  dis- 


charging them  itself  in  the  majesty 
of  ite  corporate  person,  meeto  in  the 
open  market-place  or  in  the  green 
meadow  at  the  mountain's  foot,  to 
frame  the  laws  to  which  it  yields  obe- 
dience as  ite  own  work,  to  choose  the 
rulers  whom  it  can  afford  to  greet  with 
reverence  as  drawing  their  commission 
from  itself.  Such  a  sight  there  are  but 
few  Englishmen  who  have  seen ;  to  be 
among  those  few  I  reckon  among  the 
highe^  privileges  of  my  Ufe.  This  is 
a  siaht  such  as  no  other  comer  of  the 
earth  can  set  before  the  traveller,*  .  .  . 
The  learned  historian  overlooked  the 
fact  that  for  more  than  two  hundred 
years  before  that  passage  was  written. 
New  England  town-meetings  had  been 
continuously  held,  where  every  citizen 
was  entitled  to  meet  and  vote,  —  to 
determine  and  settle  their  local  affairs, 
and  to  elect  the  public  officers  by 
whom  those  affairs  were  to  be  admin- 
istered for  the  coming  year.  And  in 
essence  the  same  powers  are  now  ex- 
ercised by  the  whole  body  of  the  citi- 
zens of  the  thousands  of  municipal  and 
public  corporations  in  the  American 
States." 

'  Professor,  now  Ambassador,  Bryce's 
American  Commonwealth,  1888,  Vol.  I. 
chsips.  xlviii.  to  li.  See  also  the  useful 
and  valuable  monographs  on  Local 
Government  in  the  several  States,  in 
the  Johns  Hopkins  University  Studies. 
Goodnow,  Municipal  Home  Rule, 
1895,  and  Comparative  Administrative 
Law,  1893.  This  learned  author  was  per- 
haps the  first  person  in  our  lesal  nis- 
tory  to  explore  the  whole  neld  of 
administrative  law  in  Europe  and 
America,  and  his  works  are  replete 
with  the  fruite  of  learned  research 
and  scholarly  diligence. 
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§  16  (10).  The  valve  of  our  system  of  municipal  instUvtions,  to 
which  we  have  thus  alluded^  may  be  seen  on  comparing  the  political 
condition  of  the  people  of  the  United  States  with  that  of  the  people 
of  modem  Prance,  —  selected  as  a  fair  example  of  a  government  with- 
out municipal  freedom.  France  is  a  highly  centralized  government. 
The  state  there  is  everything.  The  central  power  governs  and  regu- 
lates or  supervises  all  matters  of  importance.  The  effects  of  this 
system  are  thus  described :  "  Develop  in  the  slightest  degree  a  French- 
man's mental  faculties,  and  he  flies  to  a  town  as  surely  as  steel  filings 
fly  to  a  loadstone.  From  all  parts  of  France  men  of  great  energy 
and  resource  struggle  up,  and  fling  themselves  on  the  world  of  Paris. 
There  they  try  to  become  great  functionaries.  Through  every  de- 
partment of  the  eighty-four,  men  of  less  energy  and  resource  struggle 
up  to  the  provincial  capital.  All  who  have,  or  think  they  have,  heads 
on  their  shoulders,  stru^le  into  town  to  fight  for  office  which  the 
government  alone  can  confer.  The  whole  energy  and  knowledge 
and  resource  of  the  land  are  barrelled  up  in  the  towns;  all  between 
towns  is  utter  intellectual  barrenness."  Such  are  the  withering 
effects  of  a  centralized  despotism.^  How  different  with  the  decen- 
tralized system  of  government  in  the  United  States,  where  each 
local  constituency  chooses  its  own  officers;  each  road  district,  school 
district,  village,  town,  city,  and  county  administers  its  own  local 
affairs  by  the  people  and  for  the  people.' 

'  But  under  the  laws  of  1866,  1871,  existing  French  system  of  local  admin- 
and  1884,  the  French  municipalities  istration  under  the  law  of  April  5, 1884, 
have  a  considerable  degree  of  inde-  the  nature  of  the  commune,  the  powers 
pendence.  See  supraf  §  7.  The  com-  of  the  mayor,  of  the  municipal  council, 
mune  movement  of  1871  was  the  and  the  extent  of  central  administra- 
natural  result  of  a  popular  uprisiii^g  tive  control  and  regulation  are  fully 
against  centralized  power.  But  it  described  by  Professor  Goodnow,  Comp. 
went  to  th^  other  extreme,  and  con-  Adm.  Law,  Vol.  I.  chap.  vi. 
templated,  without  a  national  compact,  '  Barrett  v.  Brooks,  21  Iowa,  144, 
a  league  of  36,000  independent  com^  151.  By  constitutional  provision  in 
munes.  Their  declared  scheme  was  New  York,  ''  it  belongs  exclusively  to 
this :  ''  France  shall  no  longer  be  one  the  local  power  to  fill  tne  offices,  either 
and  indivisible,  empire  or  republic ;  by  election  or  appointment,  as  the  leg- 
she  shall  form  a  federation,  not  of  islature  may  direct."  Met.  Bd.  Health 
small  states  or  provinces,  but  of  free  v,  Heister,  37  N.  Y.  661,  667;  People 
cities,  linked  together  only  so  far  as  v.  McDonald,  69  N.  Y.  362 ;  People  v. 
shall  be  consistent  with  the  most  Supervisors,  112  N.  Y.  585;  People  t;. 
absolute  decentralization  and  local  gov-  Lynch,  51  Cal.  15 ;  s.  c.  21  Am.  Rep. 
emment "  {Journal  Officiel  de  la  (jom-  677.  Opinion  of  McKinstry,  J.  See 
mune,  April,  1871).  But  a  scheme  also  Constitution  of  Illinois,  art.  ix. 
which  made  cities,  and  not  the  nation,  §  5 ;  construed  People  v,  Chicago,  51 
practically  the  sovereign,  is  radically  111.  17;  s.  c.  2  Am.  Hep.  278;  Cbnsti- 
defective,  and  open  to  all  the  objec-  tution  of  Calif omia,  art.  xi.,  entitled 
tions  which  M.  Mazzini  has  so  forcibly  ''Cities,  Counties,  and  Towns,"  §§  13, 
pointed  out  against  it  (Contemoo-  15.  Provisions  exist  in  most,  u  not 
TAvy  Review,  1871 ;  reprinted  Litteirs  all,  of  the  State  Constitutions,  which 
Living  Age,  July,  1871,  p.  112).    The  'place  the  right  of  local  government, 
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§  17  (11).  To  civil  territorial  divisions,  erected  into  corporations 
full  or  qtuisi,  with  defined  powers  of  local  administration,  and  the  ex* 
tension  of  the  right  to  vote  for  ofiicers  to  all  who  are  to  be  affected 
by  their  action,  are  due  that  familiarity  with  public  affairs,  that  love 
of  liberty,  that  regard  for  private  rights  and  property,  and  that  uni- 
versal reverence  for  and  obedience  to  law,  which  are  characteristic 
of  the  best  government  in  Europe,  Great  Britain,  and  the  best  in 
America,  the  United  States.' 


and  to  some  extent  the  autonomy  of 
municipalities,  be>[ond  the  power  of 
legislative  destruction.  Constitutional 
provisions  as  to  qualification  of  electors 
and  the  right  of  equal  representation 
held  to  apply  to  mimicipal  corporations. 
People  V,  Canaday ,  73  N.  Car.  198 ;  s.  c. 
21  Am.  Rep.  465;  poatf  chap.  iv. 

Speaking  of  the  power  of  creating 
debts  and  expending  money  by  the 
city  of  Philadelphia,  under  the  Con- 
Bohdation  Act  of  1854,  in  a  case  where 
it  was  held  that  this  power  had  been 
vested  in  the  legislative  department, 
and  not  with  subordinate  officers, 
Agnew,  J.,  observed:  "It  is  manifest 
that  tne  city  government  is  founded, 
in  its  leadinjp;  thought,  upon  the  Ameri- 
can idea  of  a  popular  representative 
government,  its  immediate  prototype 
Being  the  form  of  the  State  govern- 
ment. The  right  of  supervision  and 
control  is  therefore  vested  in  the  coun- 
cils as  the  immediate  representatives 
of  the  popular  will,  which  exerts  and 
enforces  ite  determining  power  by 
means  of  constantljr  recurring  elec- 
tions. Subject  to  this  primar]^  power 
the  affairs  of  this  people,  great  in  num- 
bers, wealth,  intelligence,  and  influ- 
ence, are  conducted  by  departniente 
and  officers."  Philadelphia  v.  Flanigen, 
47  Pa.  St.  21. 

"What,"  inquired  the  Abb6  Sieyfts, 
in  a  book  whicn  gave  a  powerful  im- 
pulse to  the  public  mind  at  the  begin- 
ning of  the  French  Revolution  of  1789, 
—  "What  is  the  Hera  OcUf"  And  he 
answered,  "Nothing."  "What  ought  it 
to  be?"  "Everything."  Thiers,  French 
Rev.  Vol.  I.  p.  27;  Guiaot,  Hist.  Civ. 
Lect.  VII.  0^  this  popular  foundation 
rests  not  only  our  national  government, 
but  as  well  all  of  our  Stete  govem- 
mente  and  municipal  institutions. 
People  v.  Detroit,  28  Mich.  228;  post, 
§§  97.  119,  120. 

'  After  aUudinff  to  the  antiquity  of 
this  system  in  England,  Mr.  Justice 
Brown,     in    the    important    case    of 


People  V,  Draper  (15  N.  Y.  632,  662), 
says :  '  *  Wherever  the  Anglo-Saxon  race 
have  gone,  wherever  they  have  carried 
their  language  and  laws,  these  commu- 
nities, each  vnth  a  local  administration 
of  ite  own  selection,  have  gone  with 
them.  It  is  here  that  they  have  ac- 
quired the  habite  of  subordination  and 
obedience  to  the  laws,  of  patient  enduiv 
ance,  resolute  purpose,  and  knowledge  . 
of  civil  government,  which  distinguish 
them  from  every  other  people.  Here 
have  been  the  seate  of  moaem  civili- 
zation, the  nurseries  of  public  spirit, 
and  the  centres  of  constitutional  liberty. 
They  are  the  opposites  of  those  systems 
which  collect  all  power  at  a  common 
centre,  to  be  wielcied  by  a  common  will 
and  to  effect  a  given  purpose,  which 
absorb  all  political  authority,  exercise 
all  its  functions,  distribute  all  its  pat- 
ronage, repress  the  public  activity, 
stifle  the  public  voice,  and  crush  out 
the  public  liberty." 

"Whoever,"  says  De  Tocqueville, 
(Euvres  Comixes,  Vol.  VIII.,  "travels  in 
the  United  states  is  involuntarily  and 
instinctively  so  impressed  with  the  fact 
that  the  spirit  of  liberty  and  the  taste 
for  it  have  pervaded  all  the  habite  of 
the  American  people,  that  he  cannot 
conceive  of  them  under  any  but  a  Re- 
publican government.  In  the  same 
way  it  is  impossible  to  think  of  the 
English  as  living  under  any  but  a  free 
government."  After  cjuoting  these 
words,  Professor  Dicey,  in  his  work  on 
the  Law  of  the  Constitution,  says  (2d 
ed.  1886,  p.  173)  that  "they  point  in 
the  clearest  manner  to  the  ruU,  pre- 
dominance^  or  supremacif  of  law  as  the 
distinguishing  characteristic  of  English 
institutions,"  institutions  which  we 
have  fully  inherited  or  adopted.  What 
is  meant  by  absolute  supremacy  of  the 
rule  of  law  in  England  and  America, 
how  it  permeates  the  whole  political 
system,  and  how  it  protecte  and  se- 
cures the  individual  man  in  all  of  his 
fundamental  legal  righte,  viz.,  that  no 
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But  the  picture  is  not  without  its  shadows.  The  usefulness  of 
our  municipal  corporations  has  been  impaired  by  evils  that  are 
either  inherent  in  them  or  that  have  generally  accompanied  their 
workings.  Some  of  these  may  be  briefly  indicated:  1.  Men  the 
best  fitted  by  their  intelligence,  -business  experience,  capacity,  and 
,  moral  character,  for  local  governors  or  counsellors  are  not  always, 
it  is  feared,  —  it  might  be  added  are  not  generally,  —  chosen.  This 
is  especially  true  of  populous  cities.  2.  Those  chosen  are  too  apt 
to  merge  their  individtud  consciervoe  in  their  corporate  capacity. 
Under  the  shield  of  their  corporate  character,  men  but  too  often  do 
acts  which  they  would  never  do  as  individuals.  The  public,  as  if  to 
retaliate,  acts  towards  corporations  in  the  same  spirit.  The  notion, 
though  not  avowed,  is  quite  too  much  acted  upon,  that  all  that  can 
be  obtained  from  a  public,  or,  indeed,  from  any  corporation,  is 
legitimate  spoil.  Against  these,  men,  usually  honest  and  fair  in  their 
dealings,  do  not  scruple  to  make  demands  which  they  would  never 
make  a^inst  an  individual.^  3.  As  a  result,  the  administration  of 
the  affairs  of  our  municipal  corporations  is  too  often  unwise  and 
extravagant. 


§  18  (12).  Municipal  corporations  are  institutions  designed  for  the 
local  government  of  towns  and  cities;  or,  more  accurately,  towns  and 
cities,  with  their  inhabitants,  are,  for  purposes  of  subordinate  local 


man  shall  be  punished  except  for  a 
breach  of  law,  and  that  all  classes  are 
subject  to  the  ordinary  law  of  the  land 
administered  in  the  ordinary  law  courts, 
with  no  immunity  from  liability  of  any 
officer  or  official  however  high  (the 
Kine  only  excepted)  who  violates  the 
legal  rights  of  anv  other  man,  however 
humble,  are  so  clearly  set  forth  in  the 
instructive  work  just  cited,  that  it 
gives  us  pleasure  to  commend  it  to 
our  readers. 

''The  city  corporations,"  remarks  a 
modem  jurist,  "which  have  grown  up 
in  modem  times,  are  of  infinite  advan- 
tage to  society;  they  bind  men  more 
closely  together  than  does  any  other 
form  of  political  association.  But  that 
which  most  remarkably  distinguishes 
them  from  the  close  corporations  which 
formerly  existed,  is  the  general  spirit  of 
freedom  which  has  been  breathed  into 
them.  More  especially  is  this  the  case 
with  town  corporations  in  America, 
which  are  as  oifferent  from  those  of 
England  as  the  latter  are  from  similar 
corporations  in  Scotland  and  Holland." 
Per  Grimke,  J.,  Rosebaugh  v.  Saffin,  10 


Ohio,  31,  37.  See  also  State  v,  Noyes. 
30  N.  H.  292;  and  the  opinion  of 
AUeiif  J.,  in  People  t;.  Albertson,  55 
N.  Y.  50,  57,  where  he  says:  **The 
right  of  [local]  self-government  lies  at 
the  foundation  of  our  institutions." 
People  V.  Supervisors,  112  N.  Y.  585; 
post,  §§  70,  note,  97,  119,  120,  353; 
reople  v,  Detroit,  28  Mich.  228. 

As  to  governing  or  regulating  local 
afifairs  by  commissions  appointed  bv 
the  govemor  or  legislature,  or  elected, 
see  infra,  chap.  iv. 

'  These  effects  are  not  confined  to 
this  side  of  the  Atlantic.  "It  is  a 
familiar  fact,"  says  Herbert  S^ncer, 
ythat  the  corporate  conscience  is  ever 
inferior  to  the  individual  conscience  — 
that  a  body  of  men  will  commit,  as  a 
joint  act,  that  which  every  individual 
of  them  would  shrink  from,  did  he 
feel  personally  responsible."  Essays, 
No.  VII.  p.  261,  Am.  ed.  1865;  and 
see  76.,  Essays  No.  5,  for  a  description 
—  perhaps  too  highly  colored  —  of  the 
unsatisfactory  working  of  the  English 
reformed  municipal  corporations. 
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administration,  invested  with  a  corporate  character.  To  clothe 
them  with  powers  to  accomplish  purposes  which  can  better  be  left 
to  private  enterprise,  is  unwise.  Their  chief  function  should  be  to 
regulate  and  govern  in  respect  of  local  affairs,  which  can  be  dealt 
with  better  by  the  people  concerned  than  by  the  distant  central 
power.  To  invest  them  with  the  powers  of  individuals  or  of  private 
corporations,  for  objects  not  pertaining  to  municipal  rule,  is  to  per- 
vert the  institution  from  its  legitimate  ends,  and  to  require  of  it 
duties  which  it  is  not  adapted  satisfactorily  to  execute.  Some  of 
the  evil  efiPects  of  municipal  rule  have  arisen  from  legislation  un- 
wisely conferring  upon  municipalities,  at  the  suggestion  often  of  in- 
terested individuals  or  corporations,  powers  foreign  to  the  nature 
.  of  these  institutions,  and  not  necessary  to  enable  them  to  discharge 
the  appropriate  functions  and  duties  of  local  administration.  Among 
the  most  conspicuous  instances  of  such  legislation  may  be  men- 
tioned the  power  to  aid  in  the  building  of  railways,  to  incur  debts, 
often  without  any  limit  or  any  which  is  efiPectual,  and  to  issue  there- 
for negotiable  securities.*  The  result  has  too  often  been  that  debts 
are  incurred  so  large  that  they  press  with  disastrous  weight  on  the 
municipality  and  its  citizens.  Extraordinary  and  extra-municipal 
powers  have  been  too  often  incautiously  or  unwisely  granted,  and 
the  charters  or  constituent  acts  carelessly  worded  and  loosely  con- 
strued. The  remedy  suggested  by  experience  consists,  in  part,  in 
constitutional  provisions,  restricting  and  regulating,  if  not  prohibit- 
ing, the  granting  of  special  charters,  and  requiring  all  municipal  cor- 
porations of  like  character  and  class  to  be  organized  under  general 
laws ;  but  experience  has  shown  that  the  power  to  enact  local  legisla- 
tion should  not  be  wholly  denied.^  The  legislature  ought  also  to  be 
prohibited  from  allowing  municipal  corporations  to  engage  in  extra- 
municipal  projects,  or  to  incur  debts  or  levy  taxes  for  such  purposes. 
The  powers  granted  to  such  corporations,  and  especially  the  power 
to  levy  taxes,  ought  to  be  more  carefully  defined  and  limited,  and 
should  embrace  such  objects  only  as  are  necessary  for  the  health, 
welfare,  safety,  and  convenience  of  the  inhabitants.'    The  amount 

'  See  post,  §§  278,  313.  Justice  Agnew  on  the  abuses  which 
'  Post,  chap.  V.  attend  the  administration  of  finances 
'  "The  great  increase  of  corruptions  by  municipal  bodies  and  officers,  and 
in  municipal  bodies,  growing  out  of  the  the  too  prevalent  frauds  in  the  pro- 
ability  to  create  by  taxation  a  fund  curement  and  execution  ofpublic  con- 
which  may  be  squandered,  has  made  tracts.  Philadelphia  v.  Flanigen,  47 
many  thinking  men  doubt  the  wisdom  Pa.  St.  21 ;  Haffue  v,  Philadel{>hia,  48 
of  endowing  th«m  with  the  power."  Mr.  lb,  527.  In  tne  Pennsylvania  case 
Justice  Muler,  in  Rusch  v.  Des  Moines  first  cited,  the  suggestion  of  the  text 
County,  1  Woolw.  C.  G.  313,  322.  And  as  to  the  wisdom  of  strictly  guarding 
note  the  strildng  observations  of  Mr.  and  limiting  the  power  to  create  debts 
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of  indebtedness  that  may  be  incurred,  even  for  municipal  purposes, 
ought  also  to  be  limited  beyond  the  power  to  be  evaded.' 

§  19  (12  a).  Unrestrained  poioer  in  the  central  legislative  atUhor- 
Uy  to  bestow  valuable  franchisee  affecting  cities  and  property  therein, 
without  the  consent  of  the  municipal  authorities  and  of  the  property 
owners  who  are  injuriously  affected,  necessarily  makes  the  city  and 
such  owners  the  sufferers  from  inconsiderate  grants.  Administered 
on  business  principles,  a  city  ought  to  derive  large  revenues  from 
the  use  of  wharves,  from  railways  occupying  streets  with  their  tracks, 
from  gas,  water,  and  other  companies  to  which  are  given  the  right 
to  lay  mains  in  the  streets  and  public  places.  Effective  organic 
limitations  on  the  power  both  of  the  legislature  and  of  the  local  au- 
thorities to  make  grants  of  this  character  ought  to  be  devised,  and 
the  proprietary  rights  of  adjoining  property  owners  protected.  Ac- 
cordingly in  late  years  several  States  have  ordained  constitutional 
provisions  of  this  character.'   And  generally  it  may  be  said  that  ex- 

is  well  enforced  by  this  learned  judge. 
He  truly  says:  ''A  valid  contract  is 
uncontrollable,  demanding  its  perform- 
ance at  the  hands  of  the  iudiciary,  and 
calling  to  their  aid  the  whole  power  of 
the  government.  If  an  appropriation 
for  its  payment  is  not  made  this  year, 
it  must  be  in  the  next  or  some  follow- 
ing." Agnew,  J.,  47  Pa.  St.  21.  The 
gigantic  and  astounding  frauds  and 
corruption  perpetrated  by  what  is 
known  as  the  ''Tweed  ring/'  which 
were  revealed  in  1871,  in  the  local  ad- 
ministration of  the  affairs  of  the  great 
city  of  New  York,  have  awakened  pub- 
lic attention  to  the  necessity  of  more 
efficient  checks  upon  the  misuse  of  mu- 
nicipal powers.  The  legislation  wliich 
was  thereupon  enacted  to  prevent 
frauds  in  the  future,  cannot  be  said, 
in  view  of  disclosures  in  1886  in  refer- 
ence to  the  Broadway  railway  fran- 
chises, to  have  been  adequate  to  the 
end  proposed.  It  was  judicially  estab- 
lished that  a  large  majority  of  the 
board  of  aldermen  had  been  guilty  of 
accepting  bribes.  People  v.  Jaenne,  103 
N.  Y.  182 ;  People  v,  O'Brien,  111  N.  Y. 
1.  Legislation  based  upon  the  princi- 
ples su^ested  in  the  text  (§§  20-22) 
would,  It  is  believed,  have  prevented 
these  shocking  and  scandalous  corrup)- 
tions.  The  mayor  was  without  real 
power  in  the  matter  of  the  granting  of 
these  franchises  by  the  common  coun- 
cil.   His  veto  was  overridden. 

'  As  we  shall  hereafter  see,  nearly 


all  of  the  States  which  have  revised  or 
adopted  Constitutions  since  the  above 
was  written,  have  ordained  provisions 
limiting  the  power  of  the  State  legis- 
latures and  of  municipalities  in  respect 
of  each  of  the  four  important  subiects 
referred  to  in  the  text  See  new  chap- 
ters V.  and  vi.,  post,  and  chapter  on 
Public  Utilities,  po9t. 

*  By  amendment  to  the  Constitution 
of  New  York,  which  took  effect  January 
1, 1875,  it  is  provided  (art.  iii.  §  18)  that 
"the  legislature  shall  Tiot  poM  any  pri- 
vate or  local  bill  gnmting  to  any  corpo- 
ration, association,  or  individual  a  right 
to  la^r  down  railroad  tracks,  or  any 
exclusive  privilege,  immunity,  or  fran- 
chise whatever.  The  lepslature  shall 
pass  general  laws  providing  for  the 
cases  enumerated  in  this  section,  and 
for  all  other  cases  which,  in  its  judg- 
ment, may  be  provided  for  by  ^neiui 
laws;  but  no  law  shall  authorize  the 
construction  or  operation  of  a  street 
railroad  except  upon  the  condition  that 
the  consent  of  tne  owners  of  one-half 
in  value  of  the  property  bounded  on, 
and  the  consent  also  of  the  local  au- 
thorities having  control  of  that  portion 
of  the  street  or  highway  upon  which  it 
is  proposed  to  construct  and  operate 
sucn  railroad,  be  first  obtained.''  See 
Const.,  N.  Y.,  1894,  art.  iii.  S  18.  Sev- 
eral other  States  have  similarly  amended 
their  Constitutions.  Post,  cHap.  v.  and 
chaps,  xxiv.  and  xxv.,  on  Streets. 

The  legitimate  sources  of  revenue 
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perience  has  shown  the  necessity  of  organic  provisions  more  exactly 
defining  and  limiting  the  power  of  the  legislature  to  enact  laws 
which  affect  the  local  and  private  or  distinctly  corporate  rights  of 
chartered  cities,  and  which  involve  expenditures  of  money,  the  crea- 
tion of  debts  and  consequent  pecuniary  burdens,  without  the  con- 
sent, or  against  the  will  of  the  local  authorities  of  the  municipality 
or  the  people  thereof.^ 

In  the  last  two  decades,  a  complete  change  has  taken  place  in 
the  popular  attitude  towards  franchises  and  privileges  to  use  the 
streets  and  public  property  of  municipalities  for  railroads  and  other 
public  utilities.  A  popular  demand  has  arisen  that  such  franchises 
and  privileges,  if  granted  at  all,  be  granted  only  upon  conditions 
ensuring  full  compensation  to  the  city  for  the  right  or  privilege 
conferred,  and  then  only  for  limited  periods,  accompanied  by  pro- 
vision for  periodical  revaluations  to  ensure  that  the  city  shall  at  all 
times  thereafter  receive  a  full  return  for  the  rights  which  it  has 
created.'    But  the  popular  demand  does  not  stop  at  this  point,  but 


that  may  be  thus  opened  to  cities  is 
well  illustrated  by  the  case  of  the  city 
of  Berlin.  In  that  citr^,  it  is  stated  on 
good  authority  that  the  street  railway 
company  not  only  paves  a  portion  of 
all  tne  streets  it  occupies,  but  pays  a 
percentage  of  its  receipts  to  the  city, 
whose  revenue  from  this  source  is  about 
$2^,000  a  year;  and  in  1911  the  street 
railway,  with  all  of  its  equipment,  will 
become  the  property  of  tne  city.  Mu- 
nicipal gas-works  yield  about  18  per 
cent  of  the  entire  annual  expenditure 
of  the  city  as  profit ;  the  water-works 
also  yielct  an  annual  profit  of  about 
$220,000,  and  even  the  ^reat  sewerage 
system  produces  something  like  a  net 
revenue  of  the  same  figure  through  the 
annual  rates  imposed  upon  householders 
for  the  use  of  sewers. 

^  Mr.  .Seth  Low,  describing  his  ex- 
perience as  mayor  of  Brooklyn  (Bryce, 
American  Commonwealth,  Vol.  I.  chap, 
lii.),  savs:  ''The  habit  of  interference 
in  the  aetaik  of  city  action  has  become 
to  the  legislature  almost  a  second  nan 
ture.  In  every  year  of  his  term  [as 
mayor]  the  writer  was  compelled  to 
oppose  at  Albany  unwise  and  adverse 
legislation  on  the  part  of  the  State. 
No  law  objected  to  oy  the  mayor  dur- 
ing this  interval  was  placed  upon  the 
statute  book .  It  is  not  too  much  too 
say,  however,  that  the  greatest  anxie- 
ties of  his  term  sprang  from  the  uncer- 
tainties, and  difficulties  of  this  annual 


contest  on  the  one  hand  to  advance 
the  interest  of  the  city,  and  on  the 
other  to  save  it  from  harm  in  its  relsr 
tions  to  the  law-making  power  of  the 
State.''  See  Goodnow,  Municipal 
Home  Rule,  chap.  ii. 

'  This  popular  demand  has  been 
recognised  and  given  effect  in  the 
charter  of  the  Greater  New  York.  In 
the  report  of  the  commission  appointed 
to  prepare  the  charter  (wntten  on 
this  point  by  the  author  of  the  present 
work,  with  the  concurrence  and  by  the 
direction  of  his  associates,  after  pe&t 
deliberation,  February,  1897),  it  is 
said :  ''As  to  franchises  and  their  dis- 
position, the  charter  proposes  a  radi- 
cal change  of  the  highest  importance 
and  value.  The  streets  of  the  city 
belong  of  right  to  the  whole  people. 
Their  use  for  the  public  benent  and 
for  control  in  the  public  interest  ou^ht 
never  to  be  permanently  parted  with 
in  favor  of  any  private  interests  what- 
ever. The  charter,  therefore,  declares 
that  they  are  inalienable,  and  that  no 
rights  therein  shall  hereafter  be  granted 
by  the  Municipal  Assembly  except  upon 
the  approval  of  the  Board  of  Estimate 
and  Apportionment,  and  then  only  for 
limitea  periods,  and  upon  provision 
being  made  for  periodical  revalua- 
tions." Accordingly  the  charter  framed 
by  the  commission  and  enacted  bv  the 
legislature  for  the  greater  city  (Laws, 
1897,  chap.   378,   §§  71-74)  declared 
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has  asserted  the  claim  that  public  utUities  of  all  kinds  should  be 
owned  and  (according  to  the  extreme  view)  operated,  or  at  all  events 
leased,  by  the  municipality  for  the  common  good  of  the  inhabitants. 
In  Great  Britain,  this  demand  has  been  made  efiFectual,  and  many 
cities  now  not  only  own  and  operate  gas  and  water  works,  but  also 
street  railroads  and  other  public  enterprises  which  in  this  country 
have  generally  been  entrusted  to  corporations  formed  with  a  view 
to  private  gain.  In  America,  this  demand  has  been  insistent,  but, 
by  reason  of  the  numerous  restrictions  contained  in  the  Constitu- 
tions and  statutes  and  the  difficulty  of  adjusting  the  rights  of 
existing  corporations,  it  has  not  yet  received  much  substantial 
recognition  except  in  the  case  of  water  supply  and  lighting.  The 
expediency  or  policy  of  investing  funds  derived  from  taxation  and 
from  the  pledging  of  municipal  credit  in  enterprises  of  this  kind 
does  not  come  within  the  scope  of  this  work,  but  the  duties,  obliga- 
tions, and  liabilities  which  arise  from  the  exercise  of  the  powers 
of  municipalities  have  given  rise  to  a  series  of  legal  questions  of 
the  deepest  importance.^ 


that  the  rights  of  the  city  in  and  to 
its  water  front,  femes,  wharf  property, 
land  under  water,  public  buildings, 
wharves,  docks,  streets,  avenues,  parks, 
and  all  other  public  places  are  inalien- 
able; that  thereafter  no  franchise  or 
right  to  use  the  streets,  avenues,  park- 
ways, or  highways  of  the  city  should  be 
granted  by  the  municipal  assembly  to 
an^  person  or  corporation  for  a  longer 
pericKl  than  twenty-five  years,  but  that 
such  grant  misht,  at  the  option  of  the 
city,  provide  for  ^ving  to  the  grantee 
the  right  on  a  fair  revaluation  to  re- 
newab  not  exceedii^  in  the  aggregate 
twenty-five  years,  rrovision  was  made 
f<5r  the  reversion  to  the  city  at  the  ter- 
mination of  the  franchise,  or  right 
granted,  of  the  plant  as  well  as  the 
propertv  of  the  grantee  in  the  streets, 
&c.,  either  without  further  compensa- 
tion to  the  grantee  or  upon  a  fair  valu- 
ation of  the  plant  and  property,  which 
should  thereupon  vest  in  the  city  on 

Sayment  of  the  valuation ;  and  it  was 
eclared  that  if  by  virtue  of  the  grant 
or  contract  the  plant  and  property  are 
to  become  the  city's  without  money 
payment  therefor,  the  city  shall  have 
the  right  either  to  take  and  operate 
the  property  on  its  own  account,  or  to 
renew  the  grant  for  not  exceeding 
twenty  years  upon  a  fair  revaluation, 
or  to  lease  the  same  to  others  for  a 
term    not    exceeding    twenty    years. 


Provision  was '  also  made  for  public 
notice  of  applications  for  grants.  These 
provisions  were  the  result  of  extended 
discussions  and  deliberate  considera- 
tion by  the  commission,  and  are  re- 
garded by  the  author  as  founded  upon 
the  soundest  principles  of  policy  and 
justice.  These  provisions  were  con- 
tinued in  the  revision  of  the  charter  in 
1901  (Laws,  New  York,  1901,  chap.  466) 
and  the  recent  amendment  of  1905 
(Laws,  New  York,  1905,  chap.  629),  ex- 
cept that  it  was  found  expedient  to 
confer  authority  upon  the  city  to  ffrant 
franchises  for  tunnd  railroads  (being 
great  and  expensive  undertakings)  for 
any  period  not  exceeding  fiftv  years, 
and  to  permit  renewals  thereof  not  ex- 
ceeding in  the  aggregate  twenty-five 
years.  Later  l^islation  also  imposed 
the  condition  that  corporations  apply- 
ing for  tunnel  franchises  should  stipu- 
late to  pay  to  the  city  at  least  three 
per  cent  of  the  net  profits  derived 
from  the  use  of  any  tunnel  after  there 
should  have  been  retained  for  the  com- 
pany from  such  net  profits  a  sum  equal 
to  five  per  cent  upon  the  sum  ex- 

rinded  to  construct  the  tunnel.    Itifra, 
26. 

^  These  questions  in  their  legal 
aspects  are  considered  and  treated  at 
length,  post,  chaps,  xxiv.  and  xxv.,  on 
Streets,  and  chap,  xxvi.,  on  Publio 
Utilities. 
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§  20  (13).  Experience  with  us  has  also  demonstrated  the  necessity 
of  more  potoer  and  more  responsibility  in  the  executive  head  of  our  mu- 
nicipal institutions.  Too  often  the  duties  of  the  mayor  or  executive 
officer  are  only  nominal,  and  to  these  he  gives  but  little  attention, 
—  a  natural  result  of  his  want  of  importance,  and  of  his  inability 
to  control  the  administration  of  municipal  affairs.  If  the  office  were 
clothed  with  dignity  and  real  authority ;  if  the  mayor  were  invested 
with  the  veto  power,  if  he  had  the  sole  right  to  appoint  and  the^  un- 
restricted power  to  suspend  or  remove  subordinate  officials  or  heads 
of  departments,  then  Uie  citizens  could  justly  demand  of  him  that 
he  should  be  individually  responsible  for  the  proper  conduct  of  the 
concerns  of  the  municipaUty,  and  if  grievances  exist,  they  would 
know  to  whom  to  apply  for  remedy  or  upon  whom  to  fix  the  blame.^ 

essentially  different  from  the  function 
of  the  corresponding  officer  in  our 
American  mimicipalities.  There  the 
actual  work  of  municipal  administra- 
tion is  in  effect  carried  on  by  the  coun- 
cils and  committees,  upon  whom, 
rather  than  upon  the  mayor,  rests  the 
responsibility  of  the  success  of  munici- 
pal rule.  Political  Science  Quarterly, 
Vol.  IV.  pp.  216  et  9eq. 

The  charter  of  the  former  city  of 
Brooklyn  which  went  into  effect  Jan- 
uary 1,  1882,  and  which  has  been  de- 
clared by  the  highest  authority  to  be 
such  a  "vast  improvement"  on  any 
system  of  government  which  the  city 
Imd  tried  oefore,  "that  no  voice  is 
raised  against  it,"  is  based  in  its  re- 
form features  essentially  upon  the  prin- 
ciples suggested  in  the  text.  See  on 
this  subject  Vol.  I.  chap.  lii.  Bryce's 
American  Commonwealth,  written  by 
the  Hon.  Seth  Low  (the  first  mayor  of 
Brooklyn  under  this  charter)  ^  entitled 
*' An  American  View  of  Municipal  Gov- 
ernment in  the  United  States."  It  is 
replete  with  that  wisdom  and  instruo- 
tion  that  come,  and  can  only  come, 
from  careful  stuay  combined  with  prac- 
tical experience. 

The  experience  in  New  York  up  to 
this  date  (1911)  and  in  other  lai]ge  cities, 
while  it  has  not  shown  that  it  is  not 
wise  in  this  country  to  clothe  the 
mayor  with  the  extensive  powers  men- 
tioned in  the  text,  has  nevertheless 
shown  that  this  mode  of  municipal 
administration  has  not  in  popular  es- 
timation proved  to  be  a  panacea  for 
municipal  ills,  or  fuUv  to  have  justi- 
fied the  simguine  puolic  expectations 
concerning  its  remedial  efficacy.  Infra, 
§§  20,  21,  26. 


'  Extended  observation  of  the  work- 
ing of  our  municipal  institutions  has 
satisfied  the  author  that  the  views  ex- 
pressed in  the  text  are  soimd,  and  he 
IS  glad  to  find  them  confirmed  by  the 
Hon.  Josiah  Quincy,  in  his  Municipal 
History  of  Boston,  published  in  1862. 
Mr.  Quincy  was  mayor  of  the  city  of 
Boston  from  1823  to  1828  inclusive,  and 
his  opinions  are  entitled  to  great  re- 
spect, not  only  from  his  known  ability, 
but  from  large  experience  in  municipal 
affairs.  It  is  interesting  to  observe  the 
striking  coincidence  of  his  views  (76. 
chap.  V.)  with  the  recommendations  of 
the  "C!ommittee  of  Seventy,"  of  New 
York,  respecting  municipal  administnir 
tion  and  the  importance  of  efficient 
executive  superintendence,  control,  and 
resDonsibiUty.  And  to  the  same  effect 
is  Mr.  Charles  Nordhoff's  interesting 
article  in  the  North  American  Review 
for  October,  1871,  entitled  "The  Mis- 
government  of  New  York,  —  A  Rem- 
edy Suggested."  This  vigorous  writer 
sketches  the  defects  in  the  ordinary 
municipal  charters  with  a  masterly 
hand,  and  shows  great  familiarity 
with  the  subject  of  which  he  treats. 
Many  of  his  suggestions  may  be  profit- 
ably studied  bv  the  legislator.  It  may 
be  observed  tnat  in  England,  under 
the  reformed  municipal  system,  the 
right  to  a  voice  in  municii)al  manage- 
ment is  not  universal,  but  is  restricted 
to  occupiers  of  houses  and  taxpayers, 
and  yet  we  have^  as  we  have  seen,  com- 
plaints of  municipal  extravagance,  cor- 
ruption, and  abuse.  In  the  existing 
mtem  of  municipal  government  in 
Great  Britain,  the  function  of  the 
mayor,  as  we  shall  point  out  in  a  sub- 
sequent chapter,  is  in  many  respects 
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§  21  (14).  lyiunicipal  corporations,  as  they  exist  in  this  eountiy,  it 
is  important  to  observe,  are  of  exceedingly  complex  character.  Not 
here  to  allude  to  the  legal  complexity  which  inheres  in  their  corporate 
nature,  we  may  mention  that  which  arises  from  the  exceedingly 
diverse  character  of  the  multiform  duties  which  are  confided  to  their 
agency  and  management,  requiring  the  delegation  of  corresponding 
powers  and  provisions  for  their  execution.  Some  of  these  powers 
are  civil  or  political,  and  not  peculiar  to  the  people  of  the  munici- 
pality; others  are  purely  local,  of  which  some  concern  all  the  in- 
habitants, and  some  aflPect  only,  or  mainly,  the  property  owners,  on 
whom  exclusively  or  largely  the  burden  of  their  exercise  or  adminis- 
tration falls.  In  the  ordinary  municipal  charters  the  essential  dif- 
ferences between  these  powers  have  not  been  sufficiently  regarded, 
and  in  consequence  adequate  checks  upon  their  abuse  have  not  been 
provided.  The  complexity  inherent  in  municipal  organizations 
has  shown  a  tendency  to  increase  rather  than  to  decrease,  both  in 
those  matters  which  relate  to  the  form  of  the  corporate  organization 
and  in  the  public  utilities  which  are  now  more  or  less  regarded  as 
appropriate  objects  of  municipal  action.  In  the  form  of  corporate 
organization  generally  adopted  in  the  United  States  there  is  little 
room  for  simplification.  A  mayor,  coimcil,  and  a  few  exjecutive 
officers  are  elected  by  the  voters  upon  the  basis  of  manhood  suffrage, 
and  these  appoint  the  executive  officers  and  employees  necessary 
for  the  complete  municipal  organization.  There  has  never  been 
much  room  in  this  country  for  the  simplification  of  organizations, 
such  as  have  existed  in  England,  where  municipalities  were  in  the 
past  governed  by  representatives  of  the  trade  guilds,  vestries,  and 
other  special  and  vested  interests,  and  not  upon  the  basis  of  popular 
suffrage.  But  in  other  aspects,  both  in  England  and  in  America, 
the  tendency  is  to  complexity.  Cities  and  other  municipalities  in 
Great  Britain  are  now  to  be  found  which  own  and  operate  street 
railroads,  river  steamboats,  gas  and  electric  light  works,  water-works, 
markets,  slaughter-houses,  cold-air  stores,  ice  manufactories,  bath- 
ing establishments,  lodging  houses,  buildings  for  entertainments 
and  for  music,  and  engage  in  the  sale  and  distribution  of  milk,  brick- 
making,  &c.,  the  building  and  renting  of  dwellings  for  laboring  men, 
and  other  commercial  and  altruistic  enterprises  which,  twenty  years 
ago,  were  considered  to  be  within  the  sphere  of  individual  effort 
alone.  The  question  whether  it  is  expedient  to  embark  in  these 
enterprises  has  been  referred  to  the  people,  and  cannot  be  solved 
upon  a  philosophical  or  economic  basis.  Municipalities  have  ac- 
quired the  right  to  manage  their  own  affairs,  and  the  will  of  the 
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voters,  however  mistaken,  will  determine  what  powers  should  be 
obtained  and  exercised.  We  therefore  find  an  increasing  diversity 
in  the  character  of  the  public  enterprises  now  undertaken  by  munici- 
palities and  a  resulting  complexi^  in  their  powers,  rights,  duties, 
and  obligations. 

The  same  complexity  is  exemplified  in  another  direction.  The 
marked  feature  of  the  last  century  has  been  industrial  deveUypmerU 
throughout  the  civilized  world,  and  the  inevitable  accompaniment 
of  this  development  has  been  the  tendency  of  the  individual  to 
abandon  rural  life,  and  to  seek  employment  and  a  residence  in  urban 
communities.  Density  of  popvlation  is  the  foimdation  of  municipal 
organization,  and  each  centre  of  density  b  the  appropriate  municipal 
unit.  But  the  process  has  continued  so  long  that  now  a  population 
which  a  hundred  years  ago  would  have  made  a  populous  nation  is 
to  be  found  gathered  in  a  single  centve.  The  interests  of  this  aggre- 
gation of  inhabitants  are  common  in  their  entirety,  but  separate  and 
distinct  when  applied  to  topographical  and  other  characteristics 
and  peculiarities  of  the  component  parts.  Historically,  too,  vested 
interests  and  peculiar  rights  may  have  accrued  to  portions  of  this 
locality  which  have  given  them  an  existence  and  characteristics 
distinguishable  from  other  parts.  The  territory  covered  by  these 
enormous  aggregations  of  individuals  is  too  extensive  to  permit  the 
successful  application  of  the  simpler  form  of  municipal  government ; 
and  the  problem  which  has  to  be  met  is  to  devise  a  method  which 
will  at  once  centralize  the  general  interests  of  the  entire  community 
in  a  central  body,  and  distribute  the  local  interests  peculiar  to  the 
different  parts  among  bodies  qualified  to  interpret  the  demands  and 
requirements  of  the  localities.  This  is  a  part  of  the  problem,  which 
under  very  different  conditions  the  great  cities  of  London  and  New 
York  have  had  to  face,  and  the  different  ways  in  which  the  problem 
has  been  met  in  these  two  localities  are  so  instructive  that  we  have 
given  below  an  account  of  the  municipal  organization  and  govern- 
ment of  London  and  New  York  as  they  exist  at  the  present  time. 

§  22  (15).  The  general  right  of  suffrage  will,  in  this  country,  remain, 
and  in  the  author's  judgment  ought,  at  least,  as  respects  the  popular 
branch  of  the  municipal  council,  to  remain,  as  extensive  in  the  mu- 
nicipality as  in  the  State ;  and  all  schemes  of  municipal  reform,  what- 
ever their  merit,  based  upon  restricting  it  within  narrower  limits 
than  those  here  suggested,  are  simply  impracticable.^    But  if  special 

^  The  observations  of  Mr.  Seth  Low  York)  upon  this  subject,  in  his  chapter 
(afterwards   mayor  of   Greater    New  in  Biyoe's  work,  before  referred  to,  are 
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or  extra-municipal  powers  be  granted,  not  affecting  civil,  political, 
or  other  rights  which  concern  all,  but  which  involve  directly  the  ex- 
penditure and  payment  of  money,  it  is  but  just  that  the  project 
should  be  required  to  have  the  support  of  a  majority  in  value  of 
those  who  must  pay  the  expense.  No  small  proportion  of  corrup- 
tion and  abuse  in  municipalities  has  had  its  source  in  their  authority 
to  make  public  and  local  improvements.  The  power  is  frequently 
conferred  without  sufficient  care,  and  the  rights  of  the  property 
owners  (often  made  liable  for  the  whole  cost  of  the  improvement 
or  amount  of  the  expenditure)  are  not  sufficiently  respected  and 
guarded.  In  many  of  its  more  important  aspects  a  modern  American 
city  is  not  so  much  a  miniature  State  as  it  is  a  business  corporation, 
—  its  business  being  wisely  to  administer  the  local  affairs  and  eco- 
nomically to  expend  the  revenues  of  the  incorporated  community. 
As  we  learn  this  lesson  and  apply  business  methods  to  the  scheme 
of  municipal  government  and  to  the  conduct  of  municipal  affairs, 
we  are  on  the  right  road  to  better  and  more  satisfactory  results.^ 

§  23  (16).  As  it  is  the  part  of  wisdom  to  organize  municipal  corpo- 
rations of  like  character  and  class  under  general  laws  so  that  defects 

sound  and  weighty.  We  extract  one 
or  two  sentences:  "Every  one  under- 
stands that  universal  suffrage  has  its 
drawbacks,  and  in  cities  these  defects 
become  especiall]^  evident.  ...  As  it 
exists  in  tne  United  States,  it  is  not 
only  a  great  element  of  safety,  but  is 
perhaps  the  mightiest  educational  force 
to  which  the  masses  of  men  have  ever 
been  exposed.  In  a  coimtry  where 
wealth  has  no  hereditary  sense  of  obli- 
gation to  its  neighbors,  it  is  hard  to 
conceive  what  would  be  the  condition 
of  society  if  universal  suffrage  did  not 
compel  every  one  having  property  to 
consider,  to  some  extent  at  least,  the 
well-being  of  the  whole  community." 
Bryce,  American  Commonwealth,  Vol. 
I.  pp.  634,  635. 

Mr.  Bright  gave  eloquent  expression 
to  similar  sentiments  in  the  peroration 
of  his  speech  in  the  House  of  Com- 
mons, March  24, 1859,  on  Lord  Derby's 
Reform  Bill:  "I  have  endeavored  to 
stand  on  the  rules  of  political  economy, 
and  to  be  guided  by  the  higher  rules  of 
true  morality;  and  when  advocating 
a  measure  of  reform  larger  than  some 
are  prepared  to  grant,  I  appear  in  that 
character,  for  I  believe  tnat  a  sub- 
stantial measure  of  reform  would  ele- 
vate and  strengthen  the  character  of 
our  population;  that,  in  the  language 


of  the  beautiful  prayer  read  here  every 
day,  it  would  tend  'te  knit  together 
the  hearts  of  all  persons  and  estates 
within  this  realm.'  I  believe  it  would 
add  te  the  authority  of  the  decisions 
of  Parliament,  and  I  feel  satisfied  it 
would  confer  a  lustre,  which  time  could 
never  dim,  on  that  benignant  reign 
under  which  we  have  the  happiness  to 
live."  And  later,  in  1865,  he  exclaimed 
to  a  Birmingham  audience:  ''Who  is 
there  that  will  meet  me  on  this  plat- 
form, or  will  stand  upon  any  platform, 
and  will  dare  to  say,  in  the  hearing 
of  an  open  meeting  of  his  country- 
men, that  these  miUions  for  whom  I 
am  now  pleading  are  too  degraded,  too 
vicious,  and  too  destructive  to  be  en- 
trusted with  the  elective  franchise?  I, 
at  least,  will  never  thus  slander  my 
countrymen.  I  claim  for  them  the 
right  of  admission,  through  their  rep- 
resentatives, into  the  most  ancient  and 
the  most. venerable  Parliament  which 
at  this  hour  exists  among  men;  and 
when  they  are  thus  admitted,  and  not 
till  then,  it  may  be  truly  said  that  Eng- 
land, the  august  mother  of  free  nations, 
herself  is  free." 

*  Bryce,  American  Commonwealth, 
Vol.  I.  chap.  Hi.  p.  625 ;  ante,  §  19  and 
note.  Text  quoted  and  approved,  Lex- 
ington V,  Thompson,  113  Ky.  540, 550. 
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and  abuses,  being  generally  seen  and  felt,  will  be  the  more  speedily 
and  better  remedied  by  the  legislature,  so  municipal  corporations 
should  be  shorn  of  the  power  to  grant  special  privileges,  except  under 
ordinances  general  in  their  character,  and  which,  on  equal  or  fair 
terms,  will  make  them  available  to  all,  or  in  which,  if  granted,  the 
right  is  reserved  to  the  municipality  to  terminate  or  to  purchase  on 
fair  terms  any  such  right  or  franchise.  The  courts,  too,  have  duties, 
the  most  important  of  which  is  to  require  these  corporations,  in  all 
cases,  to  show  a  plain  and  clear  legislative  grant  for  the  authority 
they  assume  to  exercise,  to  lean  against  constructive  powers,  and, 
with  firm  hands,  to  hold  them  and  their  officers  within  chartered 
limits.  As  a  rule  this  judicial  duty  has,  in  our  judgment,  been  faith- 
fully performed. 

§  24  (17).  If  we  analyze  the  complex  powers  vsuaUy  conferred  upon 
a  municipality  in  this  country  at  the  present  time,  we  shall  discover 
that  these  are  of  two  general  classes,  namely :  1.  Those  which  relate 
to  health,  good  government,  efficient  police,  &c.,  in  which  all  the 
inhabitants  have  an  equal  interest  and  ought  to  have  an  equal  voice. 
2.  Those  which  directly  involve  the  expenditure  of  money,  and  es- 
pecially those  relating  to  local  improvements,  the  expense  of  which 
ultimately  falls  upon  the  property  owners.  As  respects  these,  the 
controlling  voice  ought  to  be  with  those  who  have  to  bear  the  burden.* 
No  municipal  management  will,  in  the  long  run,  be  other  than  ex- 
travagant and  unwise  where  the  members  of  the  governing  body 
have  no  substantial  interests  in  the  municipality,  and  where  they 
have  more  to  gain  by  plundering  than  by  protecting  it.  To  insure 
good  government  there  must  be  a  real  identity  of  interest  between 
the  members  of  the  governing  body  and  the  municipality.  The 
problem  of  satisfactory  municipal  rule  in  populous  cities  is  one 
which  is  urgently  demanding  solution,  but  it  is  also  one  which,  it  is 
feared,  must  be  slowly  wrought  out  by  experience.  The  indebted- 
ness of  the  public  and  municipal  corporations  in  this  country  is 
enormous;  much  of  it  was  created  without  the  sanction  of  those 
who  will  have  to  pay  it,  and  it  is  in  many  places,  especially  in  the 
newer  States,  pressing  with  heavy  weight  upon  the  burdened  tax- 
payer. A  remedy  is  imperatively  demanded,  and  suggestions  herein 
made  have  been  offered  in  the  hope  that  some  of  them  may  not  be 
wholly  undeserving  of  attention. 

But  with  all  the  drawbacks  we  have  mentioned  (many  of  which 
are  remediable),  our  system  of  popular  municipal  organization  and 

»  Tejrt  quoted,  State  v,  Jones,  66  Ohio  St.  453,  488. 
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local  administration  is,  beyond  controversy,  the  fairest  to  the  indi- 
vidual citizen,  aqd,  on  the  whole,  the  most  satisfactory  in  its  opera- 
tions and  results,  of  any  that  have  yet  been  devised.  Any  other 
conclusion  would  be  equivalent  to  admitting  that  the  people  in  this 
country  are  incapable  of  enlightened  self-government;  that  holders 
of  property  ought  alone  to  be  respected,  and  alone  to  be  invested 
with  political  and  municipal  rights;  that  the  few  ought  to  govern 
the  many ;  and  that  our  representative  system,  the  flower  of  modem 
civilization,  based  upon  the  equal  right  of  every  man  to  a  voice  in 
the  local  and  general  government,  is  a  failure.  That  it  is  a  failure 
we  cannot  admit.  That  it  is  not  a  failure  b  demonstrated  by  the 
experience  of  more  than  two  centuries.  It  is  not  improbable  that 
we  sometimes  overestimate  the  shortcomings,  chiefly  felt  in  the  larger 
cities,  in  the  practical  workings  of  our  municipal  system,  for  the 
system  is  an  open  one,  in  which  all  are  interested  to  bring  its  abuses 
into  the  light  of  day«  The  fine  observation  of  Lord  Bacon  fitly  ap- 
plies :  "  The  best  governments  are  always  subject  to  be  like  the  fairest 
crystals,  wherein  every  icicle  or  grain  is  seen,  which  in  a  fouler  stone 
is  njever  perceived."  * 


'  It  IB  frequently  said  that  New 
York  is  among  the  worst  eovemed  of 
cities.  This  is  emphatically  not  true 
of  that  city  during  the  last  twenty- 
five  years  or  more.  The  complexity 
and  magnitude  of  its  mimicipal  func- 
tions necessarily  present  great  diffi- 
culties in  the  way  of  thorough  and 
efficient  administration.  Abuses  are 
difficult  entirely  to  suppress.  The  city 
has  charge  of  cnarities  and  corrections, 
a  law  oepartment,  a  department  of 
public  parks,  of  public  works,  of  health, 
of  police,  of  street  cleaning,  of  fire,  of 
education.  Appropriations  for  these 
purposes  for  the  year  1889  amounted 
to  nearly  twenty  millions  of  dollars. 
The  aggregate  appropriations  for  the 
severaldepartments  of  the  city  of  New 
York  for  1888  and  1889  will  appear 
from  the  following  table: 


Depart- 


Law  DapBrtin«nt  . 
Pablio  works  .  . 
PabUo Parks.  .  . 
OharitlM  and  Cor- 


Haalth  Department 

PoUoe 

Street  cleaning  .    . 

Fire 

Ttam    and  aaieaa- 


1888. 

$276,000  00 

250,644  00 

8.180,800  00 

1,014,600  00 

2,848,872  00 
894,377  00 
4,418,266  66 
1,200,460  00 
1,976,482  00 

112,000  00 
4,806,167  00 


1889 

$287,000*00 

216,644  00 

8,124,221  00 

1,212,200  00 

2,107,060  00 
413,800  00 
4,409,660  94 
1,272,040  64 
2,186,048  00 

117,200  00 
4,079,006  86 


$19,686,696  66  $19,464,168  84 


To  enable  it  to  pay  interest  on  its 
public  debt  and  for  other  purposes 
twelve  or  thirteen  millions  more  is  re- 
quired; so  that  at  this  time  (1889) 
the  annual  o{)erations  of  the  city  gov- 
ernment require  to  be  raised  by  taxa- 
tion between  thirtv-three  and  thirty- 
four  millions  of  dollars,  necessitating  a 
tax  rate  of  somewhat  over  two  per  cent 
on  the  assessed  values  of  taxable  prop- 
erty. In  the  fiscal  year,  1907,  the  aggre- 
gate yearly  expenditures  of  the  con- 
solidated city  of  New  York  amounted 
to  upwards  of  one  hundred  and  thirty 
millions  of  dollars.    See  infray  §  26. 

An  examination  of  the  foregoing 
table  exhibits  more  impressively  than 
any  words  can  descrifcMe  the  complex 
character  of  the  government  of  the 
city  of  New  York,  arising  from  the 
great  and  varied  range  of  powers  and. 
duties^  g;eneral  and  local,  State  and 
municipal,  which  are  entrusted  to  it 
as  a  governmental  and  municipal  in- 
strumentality. By  comparing;  this 
table  for  1889  with  the  like  tsBle  for 
1907  of  Greater  New  York  (infray 
i  26),  it  will  be  seen  how  vastly  the 
magnitude  of  the  city's  operations  has 
been  increased. 

In  a  public  address  delivered  by  Mr. 
Andrew  Cam^ie  (a  most  competent 
observer),  in  Glasgow.  September  17, 
1907,  the  speaker,  while  recogninng 
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§  25.  The  ▲dminiatratiye  Oonnty  of  London  and  Oonnty  Oonncil. 
—  The  city  of  London  is  the  most  ancient  municipal  corpo- 
ration in  England/  But  modem  London  in  popular  contemplation 
is  no  longer  synonymous  with  the  corporate  body  of  history,  which 
has  an  area  of  barely  one  square  mile.  Yet,  in  dealing  with  the 
municipal  organization  and  government  of  the  immense  popula- 
tion which  has  gathered  around  the  ancient  city,  the  people  of 
England  have  jealously  preserved  the  historic  identity  of  the 
ancient  corporation.^ 

that  there  was  much  to  re^t  and 
condemn  in  city  government  m  Amei^ 
ica,  declared  that  in  the  aggre^te 
the  city  of  New  York  has  been  wisely 
and  ben^cently  governed.  He  re- 
ferred to  its  acquisition  of  sm  enoi^ 
mous  water  supply,  of  public  parks 
containing  7,000  acres,  contrasted  its 
riverside  improvement  with  the  Thames 
embankment  in  London,  referred  to 
its  undeigroimd  railways,  its  miles  of 
wharfage  owned  by  the  city,  its  central 
library  with  its  one  himdred  branches, 
and  other  improvements,  and  declared : 
"I  Imow  of  no  city  which  rivals  New 
York  in  all  of  these  combined,  though 
several  may  do  so  in  respect  to  one  or 
more.  I  venture  to  predict  that  forty- 
five  years  hence  New  York  will  be  the 
rich^  city  in  the  world  in  the  owner- 
ship of  revenue-producing  properties, 
which  will  have  cost  her  notning.  She 
has  been  wisely  governed,  always  keep- 
ing her  eye  on  the  future." 

*  The  city  has  been  a  separate 
franchise  or  county  for  a  period  beyond 
living  memory.  It  was  governed  by 
an  alderman  (eorlderman)  as  early  as 
886,  and  by  a  port-reeve  and  bishop  at 
the  Conquest,  and  possessed,  even  at 
that  date,  coiporate  rights  independ- 
ently of  any  charter  as  a  distinct  civi- 
tas  or  communitas,  possibly  derived 
from  its  history  as  a  Roman  muni- 
eipium.  It  has,  since  the  Ck>nquest, 
received  many  charters,  dating  from 
William  I. ;  and  in  1191  the  govern- 
ment, if  it  had  previously  been  in  the 
nature  of  a  shire,  was  made  or  recog- 
nized as  a  communa  governed  by  a 
mayor,  and  the  right  to  elect  one  annu- 
ally was  given  by  charter  in  1215.  8  En- 
^clopsoia  of  the  Laws  of  England,  12. 
The  Ixmdon  of  popvlar  conception  in- 
cludes within  its  bounds  a  greater  ter- 
ritory than  the  administrative  county 
of  London.  No  uniform  boundanr  has 
been  created  for  all  governmental  pur- 
poses.   The  ancient  city  of  London  has 


an  area  of  671  acres.  The  administra- 
tive coimty  contains  75,442  acres,  or 
about  118  square  miles.  The  metro- 
politan parliamentary  boroughs  in- 
clude a  somewhat  Is^ger  area.  The 
central  criminal  court  district  com- 
prises more  than  268,000  acres,  or  418 
square  miles.  The  metropolitan  police 
district  contains  440,891  acres,  or  690 
square  miles,  and  includes  all  parishes 
within  a  radius  of  15  miles  of  Charing 
Cross.  In  1881  the  population  of  the 
ancient  city  was  50,652;  of  the  me- 
tropolis, or  the  area  now  known  as 
the  coimty  of  London,  3,834,354,  and 
of  the  metropolitan  police  district, 
4,776,661.  In  1891  the  population 
of  the  city  was  37,700 ;  of  tne  county, 
4,232,118,  and  of  the  metropolitan 
police  district,  5,633,000.  Shaw,  Mu- 
nicipal Government  in  Great  Britain 
(1895),  p.  234. 

*  In  the  report  of  the  Royal  Com- 
mission of  1894,  on  the  unification  of 
London,  it  is  said :  "  It  will  be  at  once 
apparent  that  the  principal  difficulty 
in  effecting  a  reorganization  of  the  gov- 
ernment of  London  as  a  whole  lies  in 
the  existence  of  the  city  as  now  limited, 
containing  barely  one  square  mile  (671 
acres)  out  of  the  118  miles  (75,442 
acres)  covered  by  the  administrative 
county;  with  a  population  insignifi- 
cant at  night  —  only  37,700  out  of 
4,232,000  in  the  whole  coimty  — but 
in  the  daytime  more  thronged  ,than 
the  most  crowded  district  of  the  rest 
of  London ;  a  ratable  value  out  of  all 
proportion  to  its  size,  forming  one- 
eighth  instead  of  one  one-hundred-and- 
twelfth  of  the  whole ;  and  with  an  his- 
toric reputation  for  splendor  and  wealth 
which  is  the  pride  rather  than  the  envy 
of  the  rest  of  the  Metropolis.  It  is  not 
surprising  that  any  change,  however 
agreeable  to  the  course  of  municipal 
development  throughout  the  kingdom, 
and  however  full  of  promise  of  en- 
hanced splendor  in  the  future,  which 


Digitized  by 


Google 


42  MUNiaPAL  CORPORATIONS  §  25 

The  ancient  limits  of  the  city  of  London  and  its  liberties  never  hav- 
ing been  extended  so  as  to  include  any  of  the  urban  communities 
which  formed  around  and  in  the  ancient  parishes  of  the  coimties 
of  Middlesex,  Kent,  and  Surrey,  the  result  was  that,  in  an  enormous 
number  of  extrarmural  areas,  governing  bodies  were  created  by  a 
series  of  improvement  acts  appearing  in  the  general  statute  book 
until  1800,  and  since  then  among  the  local  acts.^  The  common 
interests  of  this  immense  population,  forming  the  city  of  London 
of  fact  and  of  the  popular  imagination,  demanded  that  some  central 
avthority  should  be  created  to  provide  therefor.  The  most  press- 
ing occasion  for  the  creation  of  this  central  authority  was  founded 
upon  sanitary  reasons,  and  accordingly  in  1855  ^  what  was  known 
as  the  Metropolitan  Board  of  Works  was  created,  which  was  given 
authority  to  provide  a  system  of  main  and  trunk  sewers  to  provide 
for  the  sewage  of  the  metropolitan  district.  This  statute  described 
certain  territory  around  the  city  of  London  and  including  the  city 
itself  as  the  "  Metropolis,"  and  created  a  central  authority  for  the 
territory  known  as  the  Metropolitan  Board  of  Works,  and  local 
authorities  described  as  vestries  and  district  boards.  The  city  of 
London,  for  the  purposes  of  central  authority,  elected  representa- 
tives to  the  Metropolitan  Board,  and  for  local  purposes  was  repre- 
sented by  the  City  Commissioners  of  Sewers  (now  extinguished). 
The  powers  of  the  Board  of  Works  were  from  time  to  time  added 
to  by  statutory  enactment,  but  the  necessity  for  improved  methods 
of  administration  was  irresistible,  and  in  1888,  when  the  Local 
Government  Act'  was  passed,  which  provided  for  the  establish- 
ment of  county  councils  in  **  administraiive"  counties ^  as  defined  by 
the  act,  it  was  declared  that  the  metropolis  should  be  an  adminis- 

proposes  to  carry  over  this  heritage  of  boundaries  extended  so  as  to  take  in 
traoition  and  renown  from  the  limited  the  suburbs  at  their  gates,  and  if  there 
area  hitherto  specially  enjoving  it  to  was  in  any  case  unwiUingness  to  accept 
the  whole  Metropolis  that  has  grown  this  extension  at  first,  no  sooner  had 
up  around  it,  should  be  viewea  with  the  road  once  been  opened  than  ex- 
mistrust  and  repugnance  by  those  who  tension  followed  extension  \mtil  town 
may  be  called  upon  to  share  what  they  now  vies  with  town,  not  which  shall 
have  hitherto  exclusively  administered  contain  the  smallest  area  and  popula- 
with  the  mass  of  their  fellow-citizens,  tion.  but  which  the  laigest.  We  can 
But  tins  was  identically  the  same  dif-  hardly  believe  that,  when  the  work  of 
ficulty  which  confronted  the  commis-  amalgamation  has  been  completed,  the 
doners  of  1835  in  dealing  with  cities  citizens  of  London  will  be  content  to  be 
second  only  to  the  city  of  London  in  judged  by  any  other  standard.".  Shaw, 
all  that  makes  London  famous.  Livei^  Municipal  Government  in  Great  Britain, 
pool  and  Bristol,  no  less  than  London,  p.  356. 

nad  a  commercial  centre  with  large  ^  8  Encyclopedia  of  the  Laws  of 

estates   and   peculiar   privileges   con-  England,  21. 

fined  to  a  small  number  of  citizens,  '  Metropolis  Management  Act,  1855, 

many  of  whom  were  not  resident ;  but  18  and  19  Vict.  chap.  120. 

these  md  many  other  towns  had  their  '  51  and  52  Vict.  chap.  41, 
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trative  county,  for  the  purposes  of  the  act,  by  the  name  of  the  Ad- 
ministrative County  of  London.*  Provision  was  made  by  the  Local 
Government  Act  for  the  election  of  county  councillors  in  proportion 
to  the  number  of  members  of  parliament  returned  by  the  parlia- 
mentary boroughs  in  the  metropolis.  The  provisions  of  the  statute, 
with  reference  to  the  powers,  duties,  and  liabilities  of  county  councils, 
generally  were  made  applicable  to  the  administrative  county  of 
London  so  far  as  circumstances  admitted,  and  there  was  also  trans- 
ferred to  the  London  County  Council  the  power,  duties,  and  liabili- 
ties of  the  Metropolitan  Board  of  Works,  which  was  abolished.  In 
thb  scheme  the  identity  of  the  ancient  city  of  London  was  carefully 
preserved,  although  it  was  given  representation  in  the  new  county 
council.  The  subordinate  local  bodies  of  the  administrative  county 
of  London  under  the  Local  Government  Act  were  parishes,  districts, 
and  other  local  governing  bodies  which  were  found  in  existence  at 
the  time  of  the  enactment  of  the  statute.  The  result  o  this  and  other 
legislation  was  an  anomalous  complexity  of  arrangement  and  multi- 
plicity of  duties.  The  council  was  said  to  have  power  or  duty  on 
a  subject  beginning  with  every  letter  of  the  alphabet,  and  the  local 
authorities  almost  as  many.^ 

In  1899  the  form  of  local  government  in  the  territory  was  changed 
by  the  London  Grovemment  Act  of  that  year,*  and  the  various  par- 
ishes and  districts  within  the  administrative  county  of  London  were 
abolished  for  governmental  purposes.  It  was  provided  that  the 
whole  of  the  administrative  county  of  London  "exclusive  of  the 
city  of  London "  should  be  divided  into  boroughs.  These  boroughs, 
twenty-eight  in  number,  were  formed  out  of  parishes,  districts,  boards 
of  works,  parliamentary  divisions,  and  parliamentary  boroughs.  A 
borough  council  for  each  borough,  consisting  of  a  mayor,  aldermen, 
and  councillors,  was  created.  It  was  provided  that  the  number  of 
aldermen  should  be  one-sixth  the  number  of  councillors,  and  the  total 
number  of  aldermen  and  councillors  for  each  borough  should  not 
exceed  seventy.  The  powers  of  elective  vestries  and  district  boards 
were  transferred  to  the  borough  council,  upon  which  additional 
powers  were  conferred.  The  powers  and  duties  of  vestries,  relative 
to  the  a£Pairs  of  the  church  and  church  property,  were  not  affected. 

*  Such  portion  of  the  administrative  upon  the  crown  to  appoint  a  sheriff 
county  of  London  as  formed  part  of  and  grant  a  commission  of  pesjce,  &c,, 
the  counties  of  Middlesex,  Surrey,  and  therefor.  For  non-administrative  pui^ 
Kent  was  also  severed  from  those  poses  the  county  of  the  city  of  London 
counties  and  formed  into  a  separate  was  continued  a  separate  county, 
county  for  all  non-administrative  pur-  >  8  Encyclopsedia  of  the  Laws  of 
poses,  by  the  name  of  the  county  of  England,  22 
London,  and  authority  was  conferred        '  62  and  63  Vict.  chap.  14. 
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In  the  scheme  of  the  organization  of  the  county  of  London,  the 
city  of  London  and  the  twenty-eight  boroughs  included  in  the 
county  exercise  full  municipal  powers  in  reference  to  local  affairs. 
They  are  practically  separate  units  which  are  gathered  into  one 
aggregation,  in  so  far  as  their  common  interests  are  concerned,  under 
the  name  of  the  Administrative  County  of  London.  The  Adminis- 
trative County  of  London  has  no  authority  over  the  peculiarly  local 
affairs  of  the  city  and  the  different  boroughs,  except  in  so  far  as  it 
has,  in  some  instances,  been  given  supervisory  powers.  Its  activi- 
ties are  directed  to  the  larger  and  more  important  matters  which 
affect  the  common  interests  of  all  the  boroughs.  The  population 
within  the  administrative  county  of  London  being  urban  in  its 
character,  the  county  of  necessity  exercises  powers  appropriate  to 
an  urban  as  distinguished  from  a  rural  community,  and  the  govern- 
ment of  the  administrative  county  of  London  may  best  be  described 
as  a  federation  of  cities,  which,  for  their  common  interests,  are  placed 
under  a  central  avihorUy,  No  similar  experiment  in  municipal  gov- 
ernment has  ever  been  made  on  such  a  gigantic  scale,  and  it  remains 
to  be  seen  whether  the  form  which  has  been  thus  gradually  and 
loosely  evolved  will  possess  the  elements  of  permanency,  or  whether 
the  central  authority,  by  constant  grants  in  accretion  of  its  powers, 
will  not  ultimately  supersede,  for  all  legislative  and  general  mu- 
nicipal purposes,  the  local  bodies  which  now  govern  the  different 
boroughs,  until  the  local  authorities  become  mere  officers  or  execu- 
tive agents  carrying  out  the  will  of  the  county  council  or  central 
authority.* 

In  the  administration  of  the  common  interests  entrusted  to  it 
the  county  council  of  London  has  purchased,  constructed,  and 
operated  street  railroads,  owns  and  operates  a  line  of  steamboats 
running  on  the  River  Thames,  and  has  engaged  in  other  enterprises 
of  a  public  nature.  The  boroughs  composing  the  local  subdivisions 
of  the  municipality  have  engaged  in  other  undertakings  of  a  public 
nature.  These  enterprises  seem  to  have  been  undertaken  with  zest, 
and  the  extent  to  which  they  have  been  carried  is  probably  a  revul- 
sion from  the  limited  powers  and  imperfect  organization  which  the 
territory  within  the  county  had  prior  to  1888.  How  far  the  acts  of 
the  public  authorities  will  ultimately  be  approved  as  economically 
sound  and  to  the  advantage  of  the  people  remains  to  be  seen,  but 
recently  a  reaction  has  taken  place,  and  for  the  moment,  at  least,  the 

'  An  account  of  the  government  of  Municipal  Government  in  Great  Brit- 
London  and  of  the  municipial  prob-  ain,  pp.  222  et  seq. 
iems  involved  will  be  found  in  Shaw, 
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electors  have  shown  that  the  conduct  of  the  municipal  authorities 
has  not  received  the  popular  approval,  and  that  the  results  have 
not  been  such  as  to  commend  themselves  to  popular  opinion/ 


§  26.  The  Greater  New  York.  —  As  in  London,  so  it  was  in 
New  York.  Formerly  the  commercial  and  industrial  interests 
which  centred  in  the  city  of  New  York  found  their  natural  limits 
in  the  island  of  Manhattan.'  But  as  time  passed,  the  population 
attracted  by  the  commercial  and  industrial  interests  of  the  city  over- 
flowed into  Long  Island,  Staten  Island,  and  Westchester  County, 
until  in  1897  an  vaban  population  whose  substantial  interests  were 
either  in  or  centred  upon  the  city  of  New  York  was  to  be  found 
in  five  different  counties.  Municipal  a£Pairs  of  this  population  were 
regulated  in  many  di£Perent  forms.  There  were  counties,  cities, 
incorporated  villages,  towns,  school  and  road  districts,  and  other 
organizations  or  quasi  corporations  for  special  purposes.  The  in- 
terests of  the  territory  as  a  whole  were  essentially  the  same,  but  its 
development  was  retarded  by  the  topography  and  by  the  apparently 
conflicting  interests  of  the  different  municipal  and  public  organiza- 
tions.'   The  only  way  in  which  this  territory  could  receive  a  full  and 

conduct  of  some  of  these  utilities  will 
be  found  in  the  North  American  Review 
of  October  19,  1906,  in  an  article  on 
"London's  Loss  by  Municipal  Owner- 
ship," by  Mr.  Ernest  E.  Williams ;  also 
Lord  Avebunr  (formerly  Sir  John 
Lubbock  and  late  chairman  of  London 
County  Council),  "On  Municipal  and 
National  Trading  "(London,  1906).  See 
the  chapter  on  Public  Utilities,  post, 
and  Index,  Municipal  Trading. 

'  The  limits  of  tne  city  and  county 
of  New  York  were  the  idand  of  Man- 
hattan and  sundry  small  islands  ad- 
jacent thereto,  until  1873,  when  cer- 
tain towns  in  the  county  of  West- 
chester were  annexed  to  tne  city  and 
county  of  New  York  by  Laws  of  1873, 
chap.  613. 

*  Speaking  of  this  community  of 
interest  and  diversity  of  organization, 
the  commission  appointed  m  1896  to 
frame  a  charter  for  the  Greater  New 
York,  said :  "The  commission  has  not 
been  charged  with  the  duty  of  prepar- 
ing a  city  charter  at  large;  but,  on 
the  contrary,  with  the  duty  of  prepar- 
ing a  charter  that  shoulcl  unite  mto 
one  city  three  existing  cities,  each  liv- 
ing, to  a  considerabfe  extent,  under 
local  laws,  and  each  with  different 
charters;    and  that  should  also  bring 


'  In  the  English  municipal  elec- 
tions of  November  1,  1906^  the  main 
issue  between  the  contending  parties 
was  municipal  extravagance.  At  that 
time  what  was  known  as  the  Progres- 
sive Party  was  in  power  and  was 
opposed  by  a  party  described  as  the 
Municipal  Reformers.  At  the  election 
held  on  that  day,  the  Municipal  Re- 
formers carried  1,101  of  the  1,362  elec- 
tive offices,  and  the  control  of  at  least 
twenty-five  of  the  twenty-eiffht  boiv 
oughs.  The  party  in  power  had  em- 
barked upon  the  ownership,  control, 
and  operation  of  public  utilities,  such  as 
street  railways,  electric  plants,  steam- 
boats, &c.  The  county  coimcil  had 
engaged  in  the  building  of  homes  for 
the  working  classes,  and  the  boroughs 
had  entered  upon  a  variety  of  com- 
mercial and  business  enterprises,  one 
borough,  West  Ham,  being  engaged 
in  the  enterprise  of  manufactunng 
and  selling  paving  stones.  The  result 
of  the  election  is  not  necessarily  that 
the  citizens  of  London  believe  that 
the  mimicipal  authorities  should  not 
control  the  public  utilities  and  engage 
in  these  enterprises,  but  it  is  apparent 
that  they  have  become  dissatis&d  with 
the  maimer  in  which  these  utilities  have 
been  conducted.     An  account  of  the 
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complete  municipal  government,  with  powers  adequate  to  the  situa- 
tion, was  to  erect  it  into  a  single  municipality  and  bring  it  under  one 
central  authority.  This  was  eflFected  by  a  statute  which  annexed 
the  outlying  territory  to  the  former  corporation  of  the  city  of 
New  York  and  which  framed  a  single  municipal  government  for  the 
enlarged  city/  The  essential  difference  between  the  scheme  adopted 
for  New  York  and  that  adopted  for  London  is  that  in  the  city  of  New 
York  the  central  authority  is  supreme  and  there  is  no  federation 
of  boroughs  or  smaller  municipal  governments.  It  is  true  that  the 
territory  of  the  Greater  New  York  is  divided  into  five  boroughs, 
but  this  division  is  only  for  executive  and  administrative  purposes, 
and  is  not  for  general  governmental  or  legislative  ends.'  Under  this 
charter  the  administrative  organization  was  necessarily  complex. 
It  provided  for  the  election  of  a  mayor,  comptroller,  borough  presi- 
dents, president  of  the  council,  and  legislative  assembly,  the  latter 
consisting  of  two  bodies,  called  the  Municipal  Assembly.* 


into  the  enlarged  city  a  considerable 
area,  besides,  of  territory  still  remain- 
ing under  town  and  village  government. 
The  different  communities  thus  to  be 
consolidated  into  one  are  located  upon 
three  different  islands  and  upon  the 
mainland^  and  thus  they  are  divided 
geographically  into  natural  subdivisions 
almost  as  distinct  as  the  historic  ante- 
cedents that  have  marked  their  life. 
Nevertheless,  thej  are,  in  substance 
and  in  fact,  a  single  community,  in 
that  they  are  all  alike  the  out^wth 
of  the  commercial  and  industrial  life 
of  the  historic  city  of  New  York." 

>  Laws  of  New  York,  1897,  chap.  378. 
By  Laws  of  New  York,  1890.  chap.  311, 
a  commission  was  appointed  to  inquire 
into  the  expediency  of  consolidating 
the  city  of  New  York  and  the  various 
adjoining  municipalities.  By  Laws  of 
New  York.  1894,  chap.  64,  the  question 
of  consolioating  the  local  governments 
of  the  territory  within  the  city  and 
county  of  New  York  with  the  outly- 
ing territory  was  submitted  to  a  vote  of 
the  people  at  the  general  election  of 
November,  1894.  A  vote  having  been 
taken  on  the  question^  by  Laws  of 
1896,  chap.  488,  the  temtory  now  con- 
stituting the  greater  city  was  consoli- 
dated as  the  city  of  New  York,  the 
consolidation  to  take  effect  from  Jan- 
uary 1,  1898.  By  this  statute  provi- 
sion was  made  for  the  appointment  of 
a  commission  to  prepare  a  charter  for 
the  government  of  the  greater  city. 
The  commission  of    1896  consisted  of 


B.  F.  Tracy,  John    F.    Dillon,  Wm. 

C.  DeWitt,  Thomas  F.  Gihx)y,  Silas 
B.  Dutcher,  Seth  Low,  Harrison  S. 
Moore,  Stewart  L.  Woodford,  Georse 
M.  Pinney,  the  mayors  of  New  York, 
Brooklyn,  and  Long  Island  City,  and 
the  State  engineer  and  attorney- 
general. 

'  The  commission  of  1896,  ap- 
pointed to  prepare  the  charter,  did  not 
contemplate  tnat  boroughs  should  be 
created  for  other  than  administrative 
purposes.  In  its  report,  it  says:  "For 
administrative  purposes  the  city  has 
been  divided  into  five  subdivisions  into 
which  the  territory  of  the  city  divides 
itself  by  foUowinj^  natural  lines,  and 
these  are  called,  in  the  proposed  char- 
ter, boroughs." 

The  constructive  feature  of  the 
Greater  New  York  charter  framed  by 
this  commission  was  contained  in  sec- 
tion 1 ,  which  united  and  consUidaied  into 
one  corporation,  called  "The  city  of  New 
York,"  aU  of  the  many  and  varied 
municipal  and  public  corporations  of 
every  class,  excepting  counties,  within 
the  geographical  limits  prescribed  in 
the  charter,  the  "boroughs"  so  called 
beine  merely  administrative  divisions. 

•The  basis  of  the  organization  of 
the  Municipal  Assembly  is  thus  d^ 
scribed  in  the  report  of  the  commis- 
sioners of  1896:  "The  Commission  has 
converted  the  present  Board  of  Alder- 
men into  a  Municipal  Assembly,  con- 
sisting of  two  houses ;  an  upper  house 
of  twenty-nine  members,  elected  from 
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The  various  cities  and  communities  now  constituting  Greater 
New  York  were  consolidated  by  legislative  act  in  1896;  such  con- 
solidation, however,  not  to  take  eflPect  until  after  the  report  of  the 
Charter  Commission,  which  was  to  be  made  before  the  first  day  of 
February,  1897.  The  Charter  Commission  was  not  invested  with 
any  power  to  determine  the  expediency  or  wisdom  of  consolidation, 
but  only  to  report  to  the  legislature  a  charter  for  the  government 
of  consolidated  corporations.  The  problem  with  which  the  com- 
mission had  to  deal  was  as  complex  as  it  was  novel  and  important. 
No  restrictions  were  laid  upon  the  commission,  except  the  funda- 
mental one  that  they  should  provide  for  an  equal  and  uniform  rate 
of  taxation  and  valuation  of  property  for  the  purpose  of  taxation 
throughout  the  whole  of  the  enlarged  territory.  The  communities 
thus  imited  contained,  in  round  numbers,  a  population  of  over  three 
millions  of  people,  living  upon  different  islands  and  upon  the  main- 
land, and  which  had  for  an  indefinite  time  in  the  past  resided  under 
governments  created  by  their  own  separate  charters  and  laws.  Un- 
doubtedly the  legislative  theory  underlying  the  consolidation  act  was 
that  these  communities,  though  thus  separated,  had,  in  the  course 
of  time,  come  to  be  in  interest  actually  one, —  the  people  living  in 
Brooklyn,  for  example,  or  in  Long  Island  City,  or  Staten  Island  doing 
business  in  New  York  without  any  regard  to  the  artificial  or  legal 
lines  of  division,  —  and  that  the  common  welfare  of  all  would  be  pro- 
moted by  bringing  them  under  a  single  municipal  organization,  and 
that  a  charter  was  in  e£Pect  only  giving  legal  form  to  the  actual  or 
commercial  fact  already  existing.  Theoretically,  the  municipali- 
ties, as  in  some  of  the  nations  of  Europe  and  in  the  Republic  of 
Mexico,  may  be  governed  or  controlled  from  a  common  centre,  the 
municipal  organizations  being  mere  administrative  creations  and 
agencies  of  a  central  authority;  but  such  is  not  the  English  and 
American  system. 

The  English  and  American  systems  contemplate  that  all  strictly 
local  interests  shall  be  locally  self-regulated  by  the  voice  and  action 
of  the  local  communities  directly  interested,  subject  only  to  gen- 
eral State  supervision  and  regulation.  Accordingly  the  charter  of 
Greater  New  York,  as  framed  by  the  commission  and  adopted  by 
the  legislature,  was  formed  upon  the  principle  that  the  interests  of 
the  whole  of  the  communities  affected  were  one  and  the  same,  and 

laige  council  districts,  containing  an   area,  containing  an  average  population 
average    population    of    more    than   of  50,000.    The  term  of  office  of  mem- 
350,000^  and  a  lower  house,  consist-   bers  of  the  upper  house  is  four  years, 
ing  of  sixty  members,  one  elected  from  and  of  the  lower  house  two  years." 
each  assembly  district,  also  a  large 
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that  therefore  they  should  be  consolidated  and  not  confederated.  Ac- 
cordingly, the  first  section  of  the  Greater  New  York  charter  con- 
tinues in  existence  the  historic  city  of  New  York,  and  unites  and 
consolidates  with  it  all  the  municipal  and  public  corporations,  in- 
cluding the  cities,  villages,  towns,  and  school  dbtricts  within  the 
territorial  limits  of  Greater  New  York.  The  previous  corporations 
were  annihilated,  sponged  out,  and  ceased  to  exist,  and  "the  city 
of  New  York "  became  their  successor  in  law  and  in  fact,  with  all 
their  lawful  rights  and  subject  to  all  their  lawful  obligations,  and 
all  the  powers  of  Greater  New  York,  except  as  otherwise  provided 
by  the  charter,  were  to  devolve  upon  the  Municipal  Assembly  of  the 
dty.  This  was  a  consolidation  and  not  a  federation,  and  the  charter 
was  framed  upon  the  principle  that  the  legislative  power  of  the 
Greater  New  York  should  be  single  and  indivisible.  All  demands 
to  divide  the  legislative  powers  among  the  boroughs  were  denied, 
and  the  boroughs  were  established  not  for  legislative  but  only  for 
administrative  purposes.  Accordingly  the  Greater  New  York  char- 
ter conferred  upon  the  Municipal  Assembly  legislative  and  all  other 
needful  authority  over  the  usual  objects  of  municipal  jurisdiction. 
There  was  a  demand  that  the  principle  of  local  self-government 
should  be  recognized;  that  Greater  New  York  should  govern  itself, 
and  not  be  governed  from  Albany,  or  by  legislative  commissions 
appointed  at  Albany.  The  Municipal  Assembly  was  a  leading  fea- 
ture of  the  greater  charter.  The  extent  and  variety  of  its  powers 
as  well  as  its  size  manifested  the  commission's  sense  of  its  im- 
portance. Subsequent  legislation  would  seem  to  indicate  that  the 
expectations  which  were  entertained  concerning  the  Municipal  As- 
sembly were  not  realized,  and  the  legislative  powers  of  the  govern- 
ing body  have  been  materially  diminished  and  the  powers  of  the 
Board  of  Estimate  and  Apportionment  correspondingly  increased. 
The  powers  of  the  Municipal  Assembly,  though  varied  and  exten- 
sive, were  limited  and  defined,  and  were  purely  legislative  in  their 
character.  But  they  extended  over  all  the  usual  subjects  of  mu- 
nicipal jurisdiction,  thus  making  it,  as  it  was  thought,  unnecessary 
to  have  habitual  recourse,  as  heretofore,  to  the  legislature  of  the  State 
for  additional  powers.     Its  authority  *  extended,  inter  aliay  to  the 

^  The  commission  of  1896, in  prepar-  it  said:  ''The  general  judgment  was 
ing  the  charter,  considered  the  question  that  a  Municipal  LegLslative  Assembly 
whether  the  local  legislative  body  was  not  only  necessary,  but  indispen- 
should  have  general  power  to  act  for  sable.  But  as  to  the  constitution,  dze, 
and  represent  the  corporation  or  should  and  powers  of  such  an  assembly  con- 
be  confined  to  the  exercise  of  carefully  flicting  views  were  also  presented  and 
defined  and  limited  legislative  powers,  urged.  Some  advised  the  oonstitu- 
In  deciding  to  follow  the  latter  course,  tion  of  the  Municipal  Assembly  sub- 
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passage  of  police  ordinances,  to  grants  of  corporate  franchises  after 
the  terms  had  been  adopted  and  passed  upon  by  an  executive  board, 
known  as  the  Board  of  Estimate  and  Apportionment,  to  the  ap- 
proval of  the  exercise  of  the  borrowing  powers  of  the  municipality, 
and  to  various  other  specified  matters.  In  the  former  city  of  New 
York  there  had  been  a  somewhat  anomalous  but  important  body 
known  as  the  Board  of  Estimate  and  ApporHonTneni,  composed 
partly  of  elected  and  partly  of  appointed  officers.^  The  substantial 
powers  of  the  municipality  had  steadily  shown  a  tendency  to  devolve 
upon  and  vest  in  the  mayor  and  comptroller  or  in  this  body.  This 
body,  under  the  charter  of  1897,  consisted  of  the  mayor,  comptroller, 
president  of  the  coimcil  (elected  officers),  the  corporation  counsel, 
and  the  president  of  the  department  of  taxes  and  assessments  (ap- 
pointees of  the  mayor),  and  formed,  in  a  sense,  a  municipal  cabinet 
through  which  the  government  of  the  city  was  largely  controlled.^ 
It  was  charged  with  the  duty  of  preparing  the  city  budget  and  sub- 
mitting it  to  the  Municipal  Assembly,  and  was  thus  able  to  control 
the  policy  and,  to  a  great  extent,  determine  the  activity  of  the  different 
departments.    The  condemnation  of  lands  for  public  buildings,  the 

atantially  upon  the  model  of  the  Eng- 
lish fijrstem,  where  an  elective  Mu- 
nicipal Council,  usually  elected  from 
waitls  or  subdivisions,  is  invested  with 
the  exercise,  without  restraint,  of  all 
the  powers  which  Parliament  erants 
or  the  law  sives  to  the  municipal  cor- 
poration. It  elects  the  mayor  from 
Its  o¥m  members,  and  appoints  all  its 
officers.  Through  standing  commit- 
tees it  controls  without  exception  all  the 
administrative  departments.  Others 
strenuously  urged  tnat  American  polity 
and  experience  are  against  the  adop- 
tion of  the  English  plan  en  UoCy  and 
that  the  powers  of  tne  Municipal  As- 
sembly ought  to  be  limited  in  number 
and  extent,  and  the  exercise  of  the 
powers  conferred  be  subjected  to  ai>- 
propriate  and  effective  charter  limi- 
tations, analogous  in  principle  and 
purpose  to  the  restrictions  which  the 
American  Constitutions  impose  upon 
the  State  legislatures." 

*  The  Board  of  Estimate  and  Appor- 
tionment was  created  in  1873  by  chap. 
335,  {  112,  of  the  Laws  of  that  year. 


Wilcox  V.  McClellan,  110  N.  Y.  App. 
Div.  378^  383,  aff'd  185  N.  Y.  9.  That 
statute  imposed  upon  it  the  duty  of 
preparing  a  provisional  estimate  or 
Dudget  of  the  amount  required  for 
city  purposes  during  the  ensuing  year, 
such  provisional  estimate  to  be  sub- 


mitted to  the  Board  of  Aldermen.  It 
was  also  authorized  to  issue  city  stocks 
or  bonds  for  the  purpose  of  withdraw- 
ing or  taking  up  at  maturity  any  stocks 
or  bonds  outstanding ;  and  to  transfer 
appropriations  from  one  bureau  to 
another. 

'  The  conclusions  which  the  com- 
mission of  1896  reached  with  reference 
to  the  expediency  of  continuing  the 
body  known  as  the  Board  of  Estimate 
and  Apportionment  and  the  policy  to 
be  followed  with  reference  to  the 
powers  entrusted  thereto  is  thus  ex- 
pressed in  the  Report  of  the  Commis- 
sion: ''The  Commission  foimd  that 
the  municipal  history  of  New  York 
afforded  on  almost  every  subject  use- 
ful and  instructive  lessons,  of  which 
it  has  studiously  availed  itself.  For 
example,  the  body  known  as  the  Board 
of  Estimate  and  Apportionment  had 
worked  well  and  given  general  satis- 
faction. The  Commission  has  retained 
it,  and  enlarged  rather  than  lessened 
its  powers.  So  the  principle  of  invest- 
ing the  mayor  with  large  powers  and 
consequent  direct  responsibility  to  the 
people  had  also  worked  well,  and  his 
authority  has  been  increased  rather 
than  diminished.  £Qs  term  of  office  is 
four  years,  and  he  is  made  ineligible 
for  a  re-election  without  an  interven- 
ing term." 
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opening  of  streets  at  the  expense  of  the  general  taxpayers,  the  en- 
largement of  water  supply,  and  other  similar  enterprises  were  all  at 
one  point  or  another  subject  to  the  control  of  this  board.  Fran- 
chises could  not  be  granted  by  the  Municipal  Assembly  except  on 
terms  approved  by  vote  or  resolution  of  the  Board  of  Estimate  and 
Apportionment.  In  short,  whilst  this  board  had  and  still  has  in 
itself  few  executive  powers,  its  powers  of  supervisory  control  directly 
or  indirectly  extended  to  or  affected  all  parts  of  the  city's  adminis- 
tration. The  executive  business  of  the  city  was  entrusted  to  the 
mayor,  comptroller,  and  to  departments  directed  and  controlled  by 
commissioners  appointed  by  the  mayor.  Public  improvements 
were  placed  under  the  control  of  a  Board  of  Public  Improvements 
which  had  jurisdiction  over  the  bridges,  streets,  avenues,  the  water 
and  sewer  systems,  and  the  Uke.  The  charter  provided  that  the 
initiative  in  such  improvements  should  be  taken  by  the  Board  of 
PubUc  Improvements,  requiring,  however,  that  works  of  great  magni- 
tude and  cost  should  have  also  the  approval  of  the  Board  of  Estimate 
and  Apportionment  and  a  vote  of  the  Mimicipal  Assembly.^    The 

*  In  its  report,  the  commissioners  of  Board  of  Public  Improvements,  and 

1896  say,  with  reference  to  the  Board  the  sanction  of  the  Municipal  Assembly, 

of  Pubfic  Improvements:  "In  respect  and  subjecting  the  ordinances  of  the 

of  the  large  and  costly  range  of  public  Municipal  Assembly  relating  to  them 

works  comprised  in  the  general  term  to  the  veto  power  of  the  mayor  unless 

'local  or   public   improvements,'    the  overridden  by  a  five-sixths"  vote^  will, 

charter  provides  in  one  respect  a  dif-  in  the  judgment  of  the  Commission, 

ferent    and    more    appropriate    but  while  giving  the  city  the  necessary 

equally  effective  check.     It  creates  a  power  of  development,  render  it  enio- 

Board  of   Public   Improvements^   re-  stantially  safe  from  serious  abuse.    The 

ferred  to  below,  which  has  junsdic-  essential  features  of  the  Board  of  Public 

tion  over  the  bridges,  streets,  avenues,  Improvements  are  (1)  a  president  of  the 

the  water  and  sewer  systems,  and  the  board  with  power  to  enforce  harmo- 

like,  of  the  city.    It  is  clear  that  such  nious  action  upon  all  the  departments 

works  ought  to   be  primarily  detei^  represented  in  the  board  that  do  public 

mined  by  expert  authority,   so  that  work;    (2)  the  responsibility^  of  each 

they  may  be  developed  upon  a  fixed  department  represented  in  it  for  the 

plan  ana  designed  and  constructed  in  work  to  be  done  by  the  department ; 

accordance  with  the  highest  attainable  (3)  the  initiative  in  matters  relating 

scientific  skill.    The  charter  therefore  to    public    improvements,    which,    in 

provides  in  general  that  the  initiative  general,  is  lodged  therein.    The  Board 

m  such  improvements  shall  be  taken  of  Public  Improvements  proposed  in 

by  the  Board  of  Public  Improvements,  the  charter  consists  of  the  president 

requiring,  however,  that  works  of  great  of  the  board  to  be  appointed  by  the 

magnituae  and  cost  shall  have  also  the  mayor,  of  the  commissioners  of  tne  six 

approval  of  the  Board  of  Estimate  and  departments    having    charge    of   the 

Apportionment,  and  of  a  three-fourths  six  great  branches  of  public  work  in 

vote  of  the  people's  representatives  in  the  city,  also  to  be  appointed  by  the 

the  Municipal  Assembly,  with  a  veto  mayor,  and  ex  offlcU)  of  the  mayor,  the 

power  in  the  mayor,  and  with  power  comptroller,  the  corporation  counsel, 

m  five-sixths  of  all  of  the  Municipal  and   the   president   of    the    borough. 

Assembly  to  override  the  mayor's  veto.  The  mayor,  the  comptroller,  and  tne 

These  provisions,  requiring  respectively  corporation  counsel  have  been  added 

the  sanction  of  the  Board  of    Esti-  to  the  Board  of  Public  Improvements, 

mate  and  Apportionment  and  of  the  in  order  to  devolve  upon  that  body 
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charter  wss  revised  and  changed  in  various  particulars  in  1901, 
but  its  organic  and  essential  features  were  not  disturbed.  In  this 
revision  the  legblative  body  was  changed  from  a  body  composed 
of  two  branches  to  a  single  body  known  as  the  Board  of  Aldermen.^ 


not  only  the  functions  that  are  given 
to  the  corresponding  Board  in  the  city 
of  St.  Louis,  where  experience  has  dem- 
onstrated its  value  and  efficiency,  but 
also  the  functions  that  have  been  com- 
mitted in  New  York  heretofore  to  the 
Board  of  Street  Openings.  The  pres- 
ence of  these  great  officers  of  the  city, 
however,  upon  the  Board  of  Pubuc 
Improvements  can  hardlv  fail  to  be  an 
advantage  to  the  Board  when  acting 
u{)on  the  important  (questions  that 
arise  in  connection  with  all  public 
work  that  is  carried  on  upon  a  large 
scale.  The  other  member  of  the  Board 
of  Public  Im{)rovements  in  the  pro- 
posed charter  is  the  President  of  each 
Borough.  For  administrative  pur- 
poses, the  city  has  been  divided  mto 
the  five  subcuvisions  into  which  the 
territory  of  the  city  divides  itself  by 
following  natural  Imes,  and  these  are 
called,  m  the  proposed  charter.  Bor- 
oughs. These  Boroughs  are  named 
Mimhattan,  The  Bronx,  Brooklyn, 
Queens,  and  Richmond.  To  those  far 
miliar  with  the  territory  the  names  are 
sufficiently  descriptive.  The  President 
of  a  Borough  is  an  officer  elected  by 
the  p^ple  of  a  Borough  (1)  to  take 
the  mitiative  in  connection  with  all 
local  improvements  that  are  to  be 
paid  for  by  assessment  for  benefits; 
and  (2)  to  represent  the  Borough  on 
the  Board  or  Public  Improvements. 
In  the  latter  Board,  the  President  of 
the  Borough  has  a  vote  as  to  all  ques- 
tions affecting  his  own  Borough.  The 
Board  of  Public  Improvements  thus 
consists  of  eleven  members.  This 
Board  is  one  of  the  chief  constructive 
provisions  of  the  charter,  and  has  been 
carefully  thought  out  in  its  constitu- 
tion and  powers.  It  is  laige  enough  to 
bring  together  men  of  different  outlook 
and  different  ways  of  thinking,  so  as  to 
secure  intelligent  and  thorough  dis- 
cussion. It  has  in  its  membersnip  the 
h^ids  of  the  departments  that  must 
cany  on  all  city  work^  and  can  there- 
fore command  tne  advice  and  the  tech- 
nical information  of  the  experts  in  all 
of  these  departments.  The  city  at 
laige  is  represented  bv  its  two  great 
elective  officers,  the  Mayor  and  the 
Comptroller,  who  will  bring  to  the  de- 


liberations of  the  Board  the  general 
point  of  view,  while  every  locality  is 
insured  a  hearing  and  a  voice  by  the 

Sresence  on  the  Board  of  the  Presi- 
ent  of  the  Borough.  Finally,  the 
Corporation  Counsel  is  a  member  of 
the  Board  to  advise  it  upon  all  le^al 
questions  that  may  arise.  The  Commis- 
sion is  sanguine  that  this  feature  of  the 
charter  will  justify  itself  as  thoroughly 
as  the  Board  of  Estimate  and  Appor- 
tionment has  justified  itself  during  the 
past  twenty  years." 

The  report  of  the  commissioners  of 
1901  says,  with  reference  to  the  com- 
position of  the  local  legi^ture,  that 
the  expression  of  opinion  on  the  part 
of  all  who  addressed  the  commissioners 
was  that  there  was  no  necessity  that 
the  city  legislature  should  be  composed 
of  two  branches,  a  council  and  a  board 
of  aldermen:  that  such  a  legislature 
has  fumishea  opportunities  which  have 
too  often  been  availed  of  for  mere  ob- 
struction ;  and  that  every  consideration 
of  efficiency  and  honesty  in  the  govern- 
ment of  the  city  demanded  that  the  city 
legislature  should  consist  of  a  single 
house.  The  commissioners  under  the  Act 
of  April  16,  1900,  ''authorizing  the  ap- 
pointment of  a  commission  to  inquire 
mto  the  local  government  of  the  city 
of  New  York,  and  the  charter  thereof, 
and  suggest  legislation  thereon,"  ap- 
pointed oy  Governor  Theodore  Roose- 
velt pursuant  thereto,  were  George  L. 
Rives,  George  W.  Davidson,  Frsuoklin 
Bartlett,  Charles  C.  Beaman,  John  D. 
Crimmins,  George  Cromwell,  William 
C.  DeWitt,  Frank  J.  Goodnow,  Isaac 
M.  Kapper,  Edgar  J.  Levey,  James 
McKeen,  Alexander  T.  Mason,  Charles 
A.  Schieren,  Henry  W.  Taft,  and 
James  L.  Wells.  This  commission 
made  a  report  that  was  submitted  to 
the  le^slature  of  1901,  and  the  legisla- 
ture made  considerable  changes  in  the 
draft  bill  of  the  revision  commission. 
The  bill  with  these  changes  was  passed 
by  the  le^slature  and  submitted  to  the 
mayor  of  the  city,  in  accordance  with 
the  provisions  of  the  State  Constitu- 
tion. The  mayor  returned  this  bill 
without  his  acceptance,  whereupon  the 
legislature  repassed  it  over  his  veto,  and 
it  was  approved  by  the  governor  on 
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The  composition  of  the  Board  of  Estimate  and  Apportionment  was 
changed  so  that  it  is  now  composed  entirely  of  elective  t>fl5cers,  viz. : 
the  mayor,  the  comptroller,  the  president  of  the  Board  of  Aldermen, 
elected  by  the  city  at  large,  and  the  presidents  of  the  five  bor^ 
oughs  elected  by  the  citizens  of  their  localities.  But  as  the  borou^ 
presidents,  representing  only  local  interests,  might  thus  control  the 
board,  three  votes  were  given  to  each  of  the  officers  elected  at  large, 
and  two  votes  to  the  presidents  of  the  two  larger  boroughs,  and  one 
to  the  presidents  of  the  remaining  boroughs.  The  powers  of  this 
board  were  considerably  extended  by  the  amendment^    Borough 


April  22,  1901,  and  became  chap.  466 
of  the  Laws  of  1901^  the  act  still  being 
cited  by  the  short  title  of  the  previoiis 
one,  to  wit,  "The  Greater  New  York 
Charter."  This  Act  of  1901^  with  some 
amendments,  is  the  existing  (1907) 
charter  of  New  York  city.  Post, 
chap.  V.  But  fmther  amenoments  or 
revision  are  demanded  and  provided 
for  by  an  act  of  the  legislature  of 
New  York  in  1907.  Laws  1907,  chap. 
600. 

^  Of  the  policy  to  be  followed  in 
dealing  with  the  Board  of  Estimate 
and  Apportionment,  the  Commission 
of  1901  say  in  their  report:  "The 
Commission  has  recommended  a  con- 
siderable extension  of  the  powers  now 
conferred  upon  the  Board  of  Estimate 
and  Apportionment.  With  respect  to 
what  may  be  called  the  routine  ex- 
penditures of  the  city,  whether  they 
are  provided  for  by  taxation  or  by 
use  of  the  city's  credit,  the  Board  of 
Estimate  and  Apportionment  is  given 
large  powers.  By  reason  of  the  posses- 
sion oi  these  new  powers  and  of  the  in- 
crease of  its  freeaom  in  exercising  the 
powers  which  it  has  from  the  bc^nning 
of  its  history  possessed,  the  Board  ci 
E2stimate  and  Apportionment  under  our 
draft  charter  will  oe  the  most  important 
body  in  the  city  government.  What- 
ever dissatisfaction  may  have  been  felt 
with  any  other  municipal  body,  the 
Board  of  E^mate  and  Apportion- 
ment has  generally  ^ven  satisfaction 
for  its  capacity,  efficiency,  and  int^- 
rity.  Under  tne  plan  of  the  Commis- 
sion it  will  be  in  reality  the  centre  of 
all  le^slative  activity  in  relation  to 
financial  affairs,  and  of  much  of  the 
administrative  activity  of  the  city.  It 
will  be  in  effect  an  upper  house  of  the 
city  legislature  and  also  a  cabinet  of 
the  most  important  administrative 
officers.     In  dealing  with  the  compo- 


sition of  the  Board  of  Estimate  and 
Apportionment,  the  Commission  has 
not  been  unmindful  of  the  danger  of 
chanffiiig  an  a^ncy  of  government 
which  has  long  and  successfully  stood 
the  test  of  experience.  The  present 
Board  consists  of  the  Mayor,  the 
Comptroller,  the  President  or  the 
Council,  the  President  of  the  Depart- 
ment of  Taxes  and  Assessments,  and 
the  Corporation  Counsel  —  the  two 
last-named  officials  being  appointees 
of  the  Mayor.  In  giving  to  tne  Bfayor 
the  absolute  power  of  removal  it  u 
evident  that  his  appointees  would  be 
to  a  greater  extent  than  at  present 
under  nis  influence,  so  that  the  Mayor 
in  the  Board  of  E^mate  and  Appor- 
tionment might,  in  effect,  have  three 
votes  out  of  the  five.  It  is  not  con- 
sidered advisable  to  make  the  Coii>o- 
ration  Counsel  and  the  President  of 
the  Department  of  Taxes  and  Assess- 
ments elective  officers;  neither  was  it 
considered  desirable  to  elect  addi- 
tional members  of  the  Board  at  large. 
A  board  consisting  of  three  members 
would  be  manifestly  too  small.  On 
the  other  hand  the  facts  that  the  Board 
of  Estimate  and  Apportionment  was 
^ven  the  power  to  disapprove  the  de- 
cisions of  the  Local  Improvement 
Boards,  and  to  determine  the  amount 
of  money  to  be  expended  out  of  the 
treasury  of  the  city  in  public  work  in 
each  Borough,  made  it  proper  that  the 
Borouj^hs  should  have  a  direct  repre- 
sentation on  the  Board.  The  Commia- 
sion  has  therefore  recommended  that 
the  Board  of  Estimate  and  Appor- 
tionment shall  be  composed  purely  of 
elective  officers,  vis. :  The  Mayor,  the 
Comptroller,  and  the  President  of  the 
Board  of  Aldermen,  elected  by  the 
city  at  large,  and  of  the  Presidents  of 
the  five  Boroughs^  elected  by  the  citi- 
zens of  their  locahties.    But  in  adding 
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presidents  who  hitherto  had  held  an  office  with  almost  nominal 
duties  ^  were  made  executive  officers  for  their  respective  boroughs, 
each  having  within  the  borough  by  which  he  is  elected  control  of 
the  erection  of  new  buildings,  the  erection,  care,  and  management 
of  public  buildings,  highways,  sewers,  &c.^ 


the  Borough  Preiddents  to  the  Board 
of  Estunate  and  Apportionment  an- 
other question  required  conaderation. 
If  the  Borough  Presidents  were  to  pos- 
sess a  voting  power,  not  only  equal  to 
that  of  each  other  but  also  to  tnat  of 
the  other  members  of  the  Board,  they 
misht  together  control  its  decisions: 
and  this  would  mean  that  the  financial 
control  of  the  city  would  pass  from  the 
officials  who  are  not  diiectlv  interested 
in  the  spending  of  the  city's  money  to 
officers  at  the  head  of  great  admmis- 
trative  agencies,  and  charged  with  the 
duty  of  spending  large  sums  in  the  de- 
velopment and  improvement  of  the 
particular  localities  they  are  elected  to 
represent.  It  therefore  seemed  es- 
sential that  the  total  voting  power  of 
the  five  Borough  Presidents  snould  be 
leas  than  that  of  the  officers  elected 
from  the  city  at  large ;  and  it  was  not 
thought  just  to  give  to  the  represent- 
atives of  the  smaller  Boroughs  an 
equal  vote  with  the  Presidents  of  the 
two  great  Boroughs  of  Manhattan  and 
BroMlyn.  What  should  be  the  rep- 
resentation of  the  different  elements 
in  the  Board  of  Estimate  and  Appor- 
tionment has  been  one  of  the  most 
difficult  Questions  which  the  Commis- 
sion has  nad  to  answer.  We  propose 
to  give  three  votes  to  each  of  the 
officers  elected  at  laige ;  two  votes  each 
to  the  Presidents  of  the  Boroughs  of 
Manhattan  and  Brooklyn;  and  one 
vote  each  to  the  Presidents  of  The 
Bronx,  Queens,  and  Richmond.  It 
will  be  perceived  that  the  total  number 
gI  votes  in  the  Board  will  be  sixteen, 
and  that  nine  of  these  votes  will  be 
cast  by  the  officers  elected  at  large, 
assuring  to  them  a  control  of  the 
Board?^  In  Wilcox  v.  McQellan,  185 
N.  Y.  9,  aff'g  110  N.  Y.  App.  Div.  378, 
it  is  hdd  that  the  method  of  cumula- 
tive voting  conferred  upon  members  of 
the  Board  of  Estimate  and  Apportion- 
ment by  the  charter,  does  not  violate 
any  provision  of  the  Constitution  of 
the  State. 

*  In  the  charter  of  1897,  the  powers 
of  each  borough  president  were  practi- 
cally limited  to  the  possession  of  a 


seat  on  the  Board  of  Public  Improve- 
ments with  no  vote  "except  upon 
matters  relatinir  exclusively  to  the 
matters  of  the  Borough"  of  which  he 
is  president.  He  was  also  a  member 
of  each  of  the  local  improvement 
boards  within  his  borough,  but  these 
local  boards  under  the  restriction  of 
the  charter  of  1897  possessed  few  ex- 
ecutive powers. 

'  The  policy  which  induced  the  dev- 
olution of  these  powers  on  an  officer 
elected  by  the  borough  affected  is  ex- 
plained by  the  Commission  of  1901 : 
''It  is  clear  that  the  vast  tenritory 
comprised  within  the  present  city  of 
New  York,  embracing  as  it  does  dis- 
tricts BO  essentially  different  as  the 
crowded  east  side  of  Manhattan  and 
the  rural  districts  of  Queens  and  Rich- 
mond, demands  some  subdivision  and 
some  decree  of  local  autonomy.  How 
far  and  m  what  respects  the  powers  of 
administration  in  tne  various  depart- 
ments of  the  city  government  should 
be  centralized,  and  how  far  they 
should  be  vested  in  the  local  authori- 
ties of  each  borough,  are  questions 
which  have  receivea  our  most  careful 
attention.  It  appears  to  be  entirely 
free  from  doubt  that  the  great  depart- 
ments of  public  safety  should  be  cen- 
tralized and  in  strong  control.  There 
can  also  be  no  question  but  that  the 
Departments  of  Finance,  of  Law,  of 
Public  Charities,  of  Correction,  of 
Docks,  and  of  Taxes  should  be  central- 
ized and  uniform  in  their  operation. 
But  when  we  come  to  the  departments 
which  deal  with  the  public  works  of 
the  city,  a  very  different  question  is 
presented.  The  present  charter  cen- 
tralizes all  of  these  departments  and 
unites  them  in  a  Board  of  Public  Im- 
provements. In  this  respect  the  Com- 
mission is  satisfied  that  the  scheme  of 
the  present  charter  has  proved  most 
unsatisfactory  in  its  workings,  more 
especially  with  regard  to  the  boroughs 
otner  than  Manhattan.  It  therefore 
recommends  a  very  great  enlargement 
of  the  powers,  duties,  and  responsibili- 
ties of  the  Borough  Presidents." 
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The  general  division  of  authority  among  executive  departments 
governed  by  commissioners  appointed  by  the  mayor  was  retained, 
except  in  so  far  as  local  matters  were  placed  under  the  control  of 
the  borough  presidents.  The  whole  trend  of  legislation  was  thus 
towards  centralizaiion.  The  form  of  borough  government  which 
in  the  county  of  London  was  adopted  to  secure  autonomy  in  local 
matters  was  adopted  in  New  York  for  administrative  purposes  only. 
The  Board  of  Aldermen  which,  historically  speaking,  has  long 
been  regarded  as  unsatisfactory,  was  given  diminished  authority*. 

The  substantial  power  and  authority  of  the  city  in  all  matters 
affecting  its  policy  have,  by  the  charter  of  1901  and  subsequent 
legislation,  been  vested  in  a  board  composed  of  persons  originally 
selected  for  executive  and  administrative  purposes.  The  govern- 
merit  of  the  city  of  New  York  is  peculiar  in  that  His  to  he  placed  in 
a  class  by  itself  cw  a  government  by  elective  commissioners.  Mu- 
nicipal government  by  commissioners  has  not  been  infrequent  in 
history,  but  the  instances  of  municipal  government  by  elected  com- 
missioners are  rare.^  Yet  it  is  not  too  much  to  say  that  the  affairs 
of  the  city  of  New  York,  involving  an  expenditure  of  many  millions 
of  dollars  yearly,  and  its  policy  in  all  governmental  affairs,  except 
the  enactment  of  police  ordinances  and  minor  matters,  is  now  con- 
trolled and  directed  by  such  commissioners.' 

§  27.  Oonclnding  Reflectionfl.  —  The  foregoing  general  view  of 
municipalities  shows  that  there  is  in  different  countries  no  uni- 
form mode  of  municipal  organization,  government,  or  administra- 
tion.   Surrounding  circumstances  and  conditions  are  different,  and 

>  Since  the  charter  of  1901  was  en-  of  Rapid  Transit  Raiht)ad  Commis- 
acted,  the  tendency  has  been  to  still  sioners  (Laws,  New  York,  chap.  631). 
further  restrict  the  powers  of  the  leg-  *  As  to  the  constitutional  power  to 
islative  body  and  to  transfer  them  to  reflate  local  affairs  or  govern  mu- 
the  Board  of  Estimate  and  Apportion-  nicipalities  by  means  of  "  commissions  " 
ment.  Thus  in  1905  (Laws,  New  York,  appointed  in  whole  or  in  part  by  the 
chap.  629,  630)  that  body  is  given  Executive  of  the  State,  or  by  the  leg- 
the  power  which  was  formerly  con-  islature,  see  infra,  chap.  iv.  Brown  v. 
f erred  upon  the  Board  of  Aldermen,  to  Galveston,  97  Tex.  1. 
mnt  franchises  in  the  city  of  New  •  It  is  pointed  out  (aTite,  §  24)  that 
York.  This  transfer  of  the  powers  to  the  annual  appropriations  of  the  city 
grant  franchises  from  the  Board  of  at  that  time  (1889)  required  to  hie 
Aldermen  to  the  Board  of  Estimate  and  raised  by  taxation  amounted  to  be- 
Apportionment,  does  not  violate  any  tween  $33,000,000  and  $34,000,000.  In 
provision  of  the  CJonstitution  of  the  the  fiscal  year,  1907,  the  aggregate 
State  of  New  York."  Wilcox  v.  McClel-  yearly  expenditure  by  the  municipal- 
Ian,  185  N.  Y.  9,  aff'K  111  N.  Y.  App.  ity  was  upwards  of  $130,000,000.  The 
Div.  378.  The  Board  of  Estimate  and  budget  or  provisional  estimate  of  the 
Apportionment  is  also  given  power  to  city  for  1907,  submitted  by  the  Board 
approve  or  disapprove  plans  for  rapid  of  Estimate  and  Apportionment  to  the 
transit  railways,  proposed  by  the  Board  Board  of  Aldermen,  provided  for  appro- 
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what  is  the  best  model  for  one  country  may  not  be  the  best  for  an- 
other. London's  method  may  be  the  best  for  London,  and  New 
York's  radically  different  method  the  best  for  New  York.  But  a 
deeper  lesson  is  this,  namely,  that  no  municipal  constitution  and 
no  municipal  mechanism  will  necessarily  insure  good  municipal 
government  Whether  the  essential  powers  of  a  municipality,  as 
in  England,  are  in  an  elective  council,  which  elects  its  mayor  and 
appoints  its  standing  committees  which  oversee  the  various  ad- 
ministrative departments,  or,  as  in  New  York,  where  the  substantial 
powers  are  in  an  autocratic  mayor  and  in  elective  commissioners, 
and  where  the  authority  of  the  legislative  branch  is  so  curtailed  as 
to  leave  that  body  almost  a  phantom,  it  depends  almost  wholly 
upon  something  else  than  forms  of  organization  whether  there  will 
result  good  municipal  rule.  That  indispensable  something  else  is 
what  may  be  called  Civic  Patriotism. 

The  subject  naturally  suggests  thoughts  and  reflections  of  wide, 
deep,  and  permanent  interest.  By  our  early,  uniform,  and  settled 
polity  and  all  our  sentiments,  traditions,  and  usages,  every  distinct 
community  in  our  land  is  self-governed  in  all  its  local  concerns. 
This  polity  is  based  upon  these  solid  and  rational  foundations:  that 
the  control  of  local  affairs  and  the  consequent  responsibihty  should 
be  vested  in  those  who  are  immediately  and  directly  interested  and 
who  will  therefore  reap  the  advantages  of  care  and  good  manage- 
ment or  suffer  the  consequences  of  neglect  or  mismanagement;  that 
the  possession  and  exercise  of  such  powers  by  the  citizen  develop 
his  capabilities  for  self-government,  whereas,  if  the  power  of  local 
control  is  not  possessed  or  exercised  the  interest  of  the  citizen  will 
cease  and  his  capacity  for  self-government,  both  local  and  general, 
will  become  atrophied  and  inefficient.  The  cultivation  and  practice 
of  civic  patriotism  are  therefore  among  the  chief  est  duties  of  Ameri- 

priationaaffipegating  that  sum  and  con-  Depwrtment  of  Bdnoation ^^^tS 


Mayor,  Board  of  Aldennaii,Ao $806,202  Ii*»~}**,  K  '  i^* '-JiJ^V  "  VJLi' •.*  V  ' '    *  2S'S 

IHipMtiiientofFlim^T^. 1,243  «0  Municipal  Courts,  cjdl  and  cjhiilii»l         1,227,1M 

lAWDepartment     686,000  ^"PJ^  ^?'   *«E2?*^*    chUdron    in    ^^^^,^ 

Predde^lte  of  the  Boiongha  for  gtiMta,  ^  chariUble  inadtntloiu  . .  .    8,767,810 

aewera,etc 77  7,423,281  County  wgKMuea  for  County  Offlcora,    ^  ^  a^ 

Department  of  Bridgos 647,645    „««"?».«**'•   •  v:  •  •; W-UA^V    *»«^^ 

IWtniantofWatir  Supply,  Oaa  and  For  deficiency  ariringfromunoollectfbla    ^^^ 

Bectridty     .    .  6,409,543       *»»«•    8,000,000 

Department  of  Parks'                             .  2,667,863    Interest  on  city  debt 17,072,880 

Department  of  Publio  Obaritiea '.  *        .  2,218,846  Interest  on  bonds  to  be  issued  in  IWl    8,727,000 

Hospitals                                          . .  773,947  Bedemption  of  city  debt : 

Department  of  Corroctlljii  *..*.'. '.  1,000,069  Maturing  obligations  .  •  ;^t8.g5»2!5 

Department  of  Health 1,847,820  Instalments  payable  in  1907  6,660,768 

Tanement  House  Department    668,833                                                 14,468JM8 

S2s3'KSS.*::::::::::::::::'?:SS;iS  K-.u<„p««ica«<». «».t» 

Department  of  Street  Cleaning 6,268.267  ^^          .     *.v    uj    **     mno            *-^  * 

KiTDeDartment                           .  6.883,486  The  totels  of  the  budget  for  1908  amounted  to 

^artee^^Tax^ bimI  ftsorsn^ciiits  .  400  600  $143,572,266  and  for  1911  to  $173,966,835. 
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can  citizenship.  By  civic  patriotism  is  meant  the  feeling  and  the 
taking  of  a  deep,  unselfish,  earnest,  ever-wakeful,  active  interest 
in  the  affairs  of  one's  own  city  or  local  community,  regarding  it  as 
having  an  autonomy,  a  distinct  personality,  a  name  and  interests 
of  its  own,  and,  if  one  pleases,  endowed  with  a  sense  of  personal 
honor  and  with  all  laudable  ambitions  for  the  promotion  of  the  wel- 
fare of  its  people.  Where  such  civic  virtues  exist,  the  local  commu- 
nity will  neither  suffer  from  the  dry-rot  of  public  indifference  and 
neglect  nor  become  tainted  with  "graft  "  or  corruption.  Its  life 
will  be  healthful,  and  like  the  ocean  will  be  kept  pure  by  its  own 
ceaseless  flow  and  movement.  All  life-giving  patriotism  is  local. 
Show  a  good  municipal  citizen  and  one  will  see  a  citizen  who  loves 
his  State,  and  who  loves  his  nation,  and  who  will  discharge  all  the 
duties  of  this  triple  relation.  Good  government  in  local  affairs  is 
the  best  assurance  of  good  government  in  State  and  national  affairs. 
Happily  our  experience  in  this  country  demonstrates  that  the 
cardinal  virtue  of  civic  patriotism  though  subject  to  occasional  lapses 
is,  in  the  long  run,  and  in  every  critical  emergency,  not  wanting. 
Whenever  and  wherever  in  a  city  one  sees  public  parks  for  the  recrea- 
tion and  enjoyment  of  the  people,  public  schools  for  the  instruction 
of  all  the  children,  hospitals  for  the  relief  of  sickness  and  suffering, 
homes  of  refuge  for  the  aged  and  infirm,  Sisters  of  Charity  and  others 
pursuing  their  saintly  work  "as  ever  in  their  Great  Taskmaster's 
eye,"  churches  maintained  by  voluntary  contribution,  and  free 
libraries  supported  by  the  people,  one  may  be  assured  that  such  a 
community  is  sound  at  the  core.  Happily  our  experience  has  dem- 
onstrated time  and  time  again  that  municipal  misrule  or  neglect 
cannot  go  beyond  a  certain  limit,  and  that  there  is  in  every  munici- 
pality in  this  land  civic  virtue  enough  whenever  called  into  activity 
to  secure  well-ordered  and  honest  municipal  rule. 
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§  30  (18).  Oorporation  defined.  —  A  corporation  is  a  legal  institvr 
iioTiy  devised  to  confer  upon  the  individuals  of  which  it  is  composed 
powers,  privileges,  and  immunities  which  they  would  not  otherwise 
possess,  the  most  important  of  which  are  continuous  legal  identity 
or  unity,  and  perpetual  or  indefinite  succession  under  the  corporate 
name,  notwithstanding  successive  changes,  by  death  or  otherwise,  in 
the  corporators  or  members.  It  conveys,  perhaps,  as  intelligible  an 
idea  as  can  be  given  by  a  brief  definition  to  say  that  a  corporation 
is  a  legal  person,  perfectly  distinct  from  the  members  which  com- 
pose it,  having  a  special  name,  and  having  such  powers,  and  such 
only,  as  the  law  prescribes.  The  most  accurate  notions  of  complex 
subjects  come  not  from  definition,  but  description ;  and  in  the  course 
of  the  present  work  we  shall  describe  the  class  of  corporations  with 
which  it  deals,  by  their  creation,  constitution,  faculties,  powers, 
objects,  duties,  and  Uabilities.  Some  of  the  definitions  and  deduc- 
tions in  the  earlier  reports  amuse  by  their  quaintness,  but  are  with- 
out much  practical  value.  "As  touching  corporations,"  says  Lord 
Coke,  "the  opinion  of  Manwood,  chief  baron,  was  this:  that  they 
were  invisible,  immortal,  having  no  consciience  or  soul;  and  there- 
fore, no  subpoena  Ueth  against  them;  they  cannot  speak,  nor  appear 
in  person,  but  by  attorney."  * 

Chief  Justice  MarshalFs  description  of  a  corporation  is  remarkable 
for  its  general  accuracy  and  felicitous  expression:  "A  corporation 
is  an  artificial  being,  invisible,  intangible,  and  existing  only  in  con- 

»  ?  Bulst.  233 ;  WiUc.  Corp.  15 ;  ante,  $  3. 
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templation  of  law.  Being  the  mere  creature  of  the  law,  it  possesses 
only  those  properties  which  the  charter  of  its  creation  confers  upon 
it,  either  expressly  or  as  incidental  to  its  very  existence.  These  are 
such  as  are  supposed  to  be  best  calculated  to  eflFect  the  object  for 
which  it  is  created.  Among  the  most  important  are  immortality  pn 
the  legal  sense  that  it  may  be  made  capable  of  indefinite  duration], 
and,  if  the  expression  may  be  allowed,  individuality ^  —  properties 
by  which  a  perpetual  succession  of  many  persons  are  considered 
as  the  same,  and  may  act  as  a  single,  individual.  They  enable  a 
corporation  to  manage  its  own  affairs,  and  to  hold  property  without 
the  perplexing  intricacy,  the  hazardous  and  endless  necessity,  of 
perpetual  conveyances  for  the  purpose  of  transmitting  it  from  hand 
to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies  of  men,  in 
succession,  with  these  qualities  and  capacities  that  corporations  were 
invented  and  are  in  use.  By  these  means  a  perpetual  succession  of 
individuals  are  capable  of  acting  for  the  promotion  of  the  particu- 
lar object  like  one  inmiortal  being."  ^  Thus,  though  the  members 
change,  the  corporation  itself  remains  in  its  legal  personality  and 
unity  the  same,  all  of  its  members,  past  and  present,  constituting  in 
law  but  one  person,  in  the  same  manner  as  the  Thames  or  the  Mis- 
sissippi is  still  the  same  river,  though  the  parts  composing  it  are 
constantly  changing.*  The  above  observations  are,  in  general,  appli- 
cable to  all  corporations,  private  as  well  as  public  and  municipal. 

§  31  (19).  Municipal  Oorporationa  defined.  —  A  municipal  cot- 
poratiofiy  in  its  strict  and  proper  sense,  is  the  body  politic  and  cor- 
porate constituted  by  the  incorporation  of  the  inhabitants  of  a  city 
or  town  for  the  purposes  of  local  government  thereof.  Municipal 
corporations  as  they  exist  in  this  country  are  bodies  politic  and  cor^ 
porate  of  the  general  character  above  described,  established  by  law 
partly  as  an  agency  of  the  State  to  assist  in  the  civil  government  of 

*  Dartmouth  College  v.  Woodward,  Glover,  8;  Grant,  5;  7  Vin.  Abr.  358, 

4  Wheat.  618.     Other  definitions:    4  363;  ante,  §3. 

Black.  Com.  37;    1  Kyd,  Corp.   13;        >  Glover,  8;   1  Black.  Com.  468.    It 

Grant,  Corp.  3,  4 ;    Angell  &  Ames,  is  scarcely  ever  quite  safe  to  express  or 

Coip.  §  1 ;   Glover,  Corp.  3,  6.    Will-  even  to  iUustrate  a  legal  proposition  in 

cock  declines  to  define,  but  describes  figurative  language,  but  the  simile  of 

corporations.     Munic.  Corp.  15.     The  the   elegant   Engush  conunentator  is 

last-named  author  observes  that   ''a  not  onl^r  striking,  but  accurate.    ''All 

corporation  continues  the  same  body  of  the  individual  members,''  present 

]pK)htic  from  its  creation  to  its  dissolu-  and  future,  ''are  but  one  person  in 

tion,  imaltered  by  the  revolution  of  law,  —  a  person  that  never  dies,  in 

ages  or  the  successive  changes  of  its  like  manner  as  the  river  Thames  b 

members,  so  that  it  is  unnecessary  to  still  the  same  river,  though  the  parts 

make  grants  to  them  and  their  sue-  which  compose  it  are  changing  every 

oessors,  or  to  declare  their  obli^tions  instant."    1  Black,  Com.  468. 
binding  on  their  successors."    /&.  16; 
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the  country,  but  chiefly  to  regulate  and  administer  the  local  or  inter- 
nal affairs  of  the  city,  town,  or  district  which  is  incorporated/ 


ly^ 


§  32  (20).  DiBtmgoishizig  Features  of  Municipal  Oorporationa. — ' 
We  may,  therefore,  define  a  municipal  corporation  in  its  historical 
and  strict  sense  to  be  the  incorporation,  by  the  authority  of  the  gov- 
ernment, of  the  inhabitants  of  a  particular  place  or  district,  and 
authorizing  them  in  their  corporate  capacity  to  exercise  subordinate 
specified  powers  of  legislation  and  regulation  with  respect  to  their 
local  and  internal  concerns.  This  power  of  local  government  is  the 
distinctive  purpose  and  the  distinguishing  feature  of  a  municipal 
corporation  proper.^    The  phrase  "municipal  corporation"  is  used 


*  "A  body  politic,"  says  Lord  Coke, 
"is  a  body  to  take  in  succession,  framed 
as  to  its  capacity  by  policy,  and  there- 
fore is  called  by  Littleton  (§  413)  a 
body  poUHc;  it  is  called  a  corporation, 
or  body  corporate,  because  the  persons 
are  made  into  a  body,  and  are  of  ca- 
pkadty  to  take,  grant,  etc.,  by  a  par- 
ticular name."  Viner,  Abr.  Corp.  (a  2).. 
A  municipal  corporation  is  aUo  defined 
to  be  "An  investing  the  people  of  a 
place  with  the  local  government 
thereof."  Salk.  183.  "TMs  Utter  de- 
scription," says  Mr.  Justice  Nelson,  in 
People  V.  Morris,  13  Wend.  (N.  Y.) 
325, 334,  "is  the  most  appropriate,  and 
is  justified  by  the  histoiy  of  these  in- 
stitutions, and  the  nature  of  the  powers 
with  wluch  they  were,  and  are,  in- 
vested." It  is  also  quoted  by  Camp- 
bdl,  C.  J.,  in  People  v.  Hurlburt,  24 
Mich.  44.  Post,  §  353.  Goodnow,  Mu- 
nicipal Home  Rule,  chaps,  i.,  ii.,  brings 
out  clearly  the  ori^  and  character  of 
English  and  Amencan  municipal  gov- 
ernment. The  English  Municipal  Cor- 
porations Act,  1882,  applies  to  certain 
described  incorporated  towns^  cities, 
and  places ;  and  it  clearly  dennes  the 
words  "municipal  corporations"  as 
used  in  the  act,  thus :  "  Municipal  cor^ 
poration  means  the  body  corporate  con- 
stituted by  the  incorporation  of  the 
inhabitants  of  a  borough  "  (§  7}.  "The 
municipal  corporation  acts  by  its  coun- 
cil, which  shall  exercise  all  the  powers 
vested  in  the  corporation.  The  council 
consists  of  the  mayor,  aldermen,  and 
councillors "  (§  10).  Text  quoted  and 
cited  in  Wetherell  v.  Devine,  116  III. 
631, 637 ;  State  v.  Downs,  60  Kan.  788 ; 
Wahoo  V,  Reeder,  27  Neb.  770,  772; 
Public  Instruction  Com'rs  v.  Fell,  52 
N.  J.  £q.  689,  692;  Shipley  v,  Hache- 


ney,  34  Oreg.  303,  306;  East  Ten- 
nessee Univ.  V.  Knoxville,  6  Baxt. 
(Tenn.)  166,  171;  State  v.  McAllister, 
38  W.  Va.  485,  495. 

"  2  Bouv.  Law  Diet.  21 ;  2  Kent, 
275 ;  People  V.  Morris,  13  Wend.  (N.  Y.) 
325;  Fitzgerald  v.  Walker,  55  Ark. 
148;  Memphis  Trust  Co.  v,  St.  Francis 
Levee  Dist.,  69  Ark.  284;  State  v. 
Barker,  116  Iowa,  96,  102;  O'Leary 
V.  Board  of  Fire,  Ac.  Comr's,  79  Mich. 
281 ;  Van  Cleve  v,  Passaic  Valley  Sew- 
erage Com'rs,  71  N.  J.  L.  183,  186; 
8.  c.  on  appeal,  71  N.  J.  L.  574 ;  Shipley 
V.  Hacheney,^  34  Oreg.  303,  306 ;  Good- 
now, Mumcipal  Home  Rule,  chaps, 
i.,  ii.  The  delegated  power  of  legisla- 
tion for  local  purposes  being  of  the 
essence  of  municipal  ^vemment,  a 
municipal  corporation  is  not  created 
by  an  act  wnich  establishes  within 
and  for  a  designated  territoiy  a  sewer- 
age commission,  declares  that  a  river 
and  streams  within  the  district  are  so 
polluted  as  to  menace  the  health  of  the 
population,  makes  provision  for  puri- 
fying the  river  by  constructing  a  main 
sewer^  and  reqmres  this  sewer  to  be 
used  instead  of  the  natural  stream,  and 
which  provides  that  all  this  shall  be 
done,  not  by  delegating  the  work  to 
the  municipalities  withm  the  district, 
nor  by  erecting  a  new  municipality 
for  the  purpose,  but  by  direct  inter- 
vention of  tne  central  authority  of  the 
State,  acting  through  a  commission 
appointed  by  the  governor,  which 
commission  has  no  local  or  legislative 
political  power  but  has  only  powers 
which  are  executive  and  administrative 
in  their  character.  Van  Cleve  t^.  Passaic 
Valley  Sewerage  Com'rs,  71  N.  J.  L. 
183;  8.  c.  on  appeal  71  N.  J.  L.  574, 
where    this   principle    was   approved, 
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with  us  in  general  in  the  strict  and  proper  sense  just  mentioned ;  but 
sometimes  it  b  used  in  a  broader  sense  that  includes  also  public  or 
qyasi  corporations,  the  principal  purpose  of  whose  creation  is  as  an 
instrumentality  of  the  State,  and  not  for  the  regulation  of  the  local 
and  special  affairs  of  a  compact  community.^ 

intention  appears;  and  under  the 
legislation  of  that  State,  municipal 
corporations,  prooerly  and  strictly  so 
called,  do  not  include  towns  not  char- 
tered, school  districts,  or  other  qtuisi 
corporations.  Eaton  v.  Manitowoc  Co. 
(power  to  purchase  and  hold  tax  cer- 
tificates), 44  Wis.  489;  post,  §  175, 
note.  "The  word  'municipal,'  as  origi- 
nally used  in  its  strictness,  applied  to 
cities  only.  The  word  now  nas  (in 
the  legislation  of  Iowa)  a  much  more 
extended  meaning,  and  when  applied 
to  corporations,  the  words  'pohtical,' 
'municipal,'  and  'public'  are  used  in- 
terchangeably." Bathrockf  J.,  in  Curry 
V.  District  Township  of  Sioux  City,  62 
Iowa,  102,  construing  a  special  act. 
Post,  §  34  n.  In  the  legislation  of 
Illinois  an  incorporated  "town"  and 
an  incorporated  "village"  are  one  and 
the  same  thing.  Enfield  v.  Jordan,  119 
U.  S.  eSO;  Martin  v.  People,  87  lU. 
524.  See  also  Brown  v.  Grangeville, 
8  Idaho,  784 ;  People  v.  Pike,  197  III 
449;  Phillips  v.  Scales  Mound,  195 
111.  353.     Mr.  Justice  Bradley^  in  En- 


although  the  judgment  below  was  re- 
versed. But  in  Cook  V.  Port  of  Port- 
land, 20  Or^.  580,  it  was  held  that 
a  statute  which  created  a  separate 
district,  with  defined  boundaries,  em- 
bracing, certain  cities  and  the  inhab- 
itants thereof,  a  corporation  by  the 
name  and  style  of  "Port  of  Port- 
land" for  the  purpose  of  improving 
the  Willamette  River,  was  a  corpo- 
ration created  for  municipal  purposes 
within  the  meaning  of  a  constitutional 
provision  requiring  all  corporations 
*' except  for  municipal  purposes"  to  be 
formed  under  general  laws.  The  cri- 
terion by  which  the  court  reached  its 
conclusions  was  (1)  The  powers,  — 
public,  political,  or  governmental; 
(2)  the  membership,  —^  t.  e.,  citizens, 
not  stockholders,  —  (3)  its  creation  and 
existence  independently  of  the  accept- 
ance by  the  members. 

»  In  re  Werner,  129  Cal.  567,  573 ; 
Public  Instruction  Com'rs  v.  Fell,  52 
N.  J.  Eq.  689, 692 ;  post,  chaps,  iii.,  v. ; 
Heller  v.  Stremmel,  52  Mo.  309 ;  State 
V,  Leffingwell,  54  Mo.  458,  471.  This 
last  case  discusses  the  meaning  of  the 
terms  "municipal  corporations"  and 
"corporations  for  municipal  purposes," 
as  used  in  the  Constitution  of  the  State. 
Post,  I  192.  "The  definition  of  a  mu- 
nicipal corporation,"  says  the  Supreme 
Court  of  Missouri f  "would  only  include 
organized  cities  and  towns  and  other 
like  oi]panizations  with  political  and 
legislative  powers  for  the  local  civil  gov- 
ernment and  police  regulation  of  the 
inhabitants  of  particular  districts  in- 
cluded in  the  boundaries  of  the  corpo- 
ration " ;  and  it  was  accordingly  held 
that  an  incorporated  board  of  public 
schools  was  not  a  municipal  corporation 
within  the  meaning  of  an  act  declaring 
that  no  person  shall  be  eligible  to  a 
certain  office  who  shall  hold  any  office 
under  a  municipal  corporation.  Heller 
V.  Stremmel,  supra.  In  Wisconsin  the 
term  "municipsu  corporation,"  as  used 
in  the  Constitution  of  the  State,  does 
not  include  towns  (Norton  v.  Peck,  3 
Wis.  714);  and  when  used  in  statutes 
it  is  presumed  to  be  used  in  the  sense 
in  which  the  term  is  used  in  the  Consti- 
tution, unless   a   different  legislative 


field  V.  Jordan^  supra,  at  p.  6i34,  con- 
siders the  meaning  of  tne  words  "  town  " 
and  "  village  "  as  used  in  New  England, 
New  York,  the  Southern,  the  Middle, 
and  the  Western  States.  In  Hermann 
V.  Guttenberg,  63  N.  J.  L.  616,  the 
court  discusses  the  meaning  of  the 
term  "town,"  and  traces  its  develop- 
ment from  the  primitive  sense  of  a 
collection  of  inhabited  houses,  whether 
with  or  without  govemmentai  powers, 
and  its  adoption  as  the  unit  of  State 
government  in  this  country.  It  is 
pointed  out  that  the  term  is  so  inex- 
plicit in  meaning  as  to  require  a  refer- 
ence to  the  context,  and  possibly  to 
the  occasion  and  necessity  for  a  statute, 
for  the  purpose  of  determining  the 
meaning  to  oe  applied  to  it.  "The 
word  'town'  or  'viil'  is  indeed  by  the 
alteration  of  times  and  language  now 
become  a  genericai  term  comprehending 
under  it  the  various  species  of  cities, 
boroughs,  and  common  towns.  A  city 
is  a  town  incorporated."  1  Black. 
Comm.  114.  The  term  "town"  has 
been  repeatedly  held  to  include  a  city 
in  statutory  l^slation  affecting  mu- 
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§  33  CREATION   AND   POWERS  61 

§  33  (21).  Oreation  and  Powers.  —  Like  other  corporations,  mu- 
nicipal corporations  must  with  us  be  created  by  statute.  They 
possess  no  powers  or  faculties  not  conferred  upon  them,  either 
eicpressly  or  by  fair  implication,  by  the  law  which  creates  them  or 
by  other  statutes  applicable  to  them.  Persons  residing  in  or  inhabit- 
ing a  place  to  be  incorporated,  as  well  as  the  place  itself,  are  —  both 
the  persona  and  the  jiaee^ — indispensable  to  the  constitution  of  a 
municipal  corporation,^  Artificial  succession  also  is  of  the  essence 
of  such  a  corporatioji.  Municipal  corporations  are  created  and  exist 
for  the  public  advantage,  and  not  for  the  benefit  of  their  oflScers  or 
of  particular  individuals  or  classes.  The  corporation  is  the  artificial 
body  created  by  the  law,  and  not  the  officers,  since  these  are,  from 
the  lowest  up  to  the  councilmen  or  mayor,  the  mere  ministers  of 
the  corporation.  Even  the  council,  or  other  legislative  or  govern- 
ing body,  constitutes,  as  it  has  been  well  remarked,  neither  the 
corporation  nor  in  themselves  a  corporation.^  It  is  quite  impos- 
sible in  any  brief  space  to  convey  an  adequate  idea  of  the  exact 
natiure  and  properties  of  an  American  municipal  corporation.  There 
is  nothing  in  the  law  more  complex  and  abstruse.  Although  the 
inhabitants  of  a  place  be  incorporated,  they  do  not  constitute  the 
corporation ;  neither,  as  we  have  just  observed,  is  it  constituted  by 
the  governing  body.  Notwithstanding  Mr.  Kyd's  criticism,  the  cor- 
poration is  invisible,  for,  although  we  may  see  all  the  inhabitants 
or  all  the  officers,  we  do  not  see  the  legal  body  —  ideal  person  — 
which  makes  the  corporation,  as  we  see  an  army;  but  this  is  a  prop- 
erty conmion  to  all  corporations.'  An  additional  complexity  in 
municipal  corporations  arises  out  of  the  various  and  diverse  powers 

nicipal  affairs.     Klauber  v.   Higgins,  tution  was  adopted,  and  that  the  only 

117  CaL  451;  Flinn  v.  State,  24Ind.  answer  to  the  question  is  that  what  is 

286 ;  Odegaard  v,  Albert  Lea,  33  Biinn.  a  city  depends  entirely  on  what  the 

351 ;  State  v.  Parsons,  40  N.  J.  L.  1 ;  legislature  has  declared  to  be  a  city 

Com'rs  of  Public  Charities  v.  McGurrin,  by  incorporating  a  community  and  cali- 

6  Daly  (N.  Y.),  349;  Peck  v.  Weddell,  ing  it  by  that  name.     In  Heard  v. 

17  Ohio  St.  271 ;    Road  in  Milton,  40  State,  113  Ga.  444,  the  court  says  that. 

Pa.  St.  300 ;  State  v,  Glennon,  3  R.  I.  from  the  standpoint  of  le^Ution  in 

276.     In  Wight  &  W.  Co.  v.  Wolff,  Georgia,  the  distinction  of  importance 

112  Ga.  169,  170,  it  is  said  that  the  and  population  has  ever  been  purely 

essential  difference  between  a  citv  and  arbitraiy,  and  the  test  of  population 

a  town  consists  in  size  and  population  has  never  been  observed, 

which  may  demand  for  one  a  code  of  ^  Galesburg  v,  Hawkinson,  75  111. 

laws  and  municipal  relations  not  re-  152;  vostf  §  353. 

quired  bv  the  other,    in  the  same  case  '  Keg.  v.  Paramore,  10  Ad.  &  El. 

it  ia   said   that   the   Constitution   of  286;  Reg.  v.  York,  2  <^.  B.  850 ;  Grant, 

Georgia    does    not    define    the    term  357 ;  Glover,  4 ;   Hamson  v.  Williams, 

"city,"  and  therefore,  in  ascertaining  3  Bam.  &  Cress.  162 ;  Brown  v.  Gates, 

what  was  meant  by  the  use  of  that  15  W.   Va.   131,   citing  text;   Huron 

word  in  the  Constitution,  it  is  neces-  Waterworks  Co.  v.  Huron,  7  S.  Dak.  9, 

eary  to  determine  what  was  the  mean-  30,  quoting  text ;  post,  §  60, 

ing  of  that  term  at  the  time  the  Consti-  *  Ante,  §  3. 
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usually  conferred,  giving  them,  as  they  exist  among  us,  an  extremely 
composite  character.^  The  primary  and  fundamental  idea  of  a 
municipal  corporation  is  an  institution  to  regulate  and  administer 
the  internal  concerns  of  the  inhabitants  of  a  defined  locality  in 
matters  peculiar  to  the  place  incorporated,  or  at  all  events  not  com- 
mon to  the  State  or  people  at  large ;  but  it  is  the  constant  practice 
of  the  States  in  this  country  to  make  use  of  the  incorporated  instru- 
mentality, or  of  its  oflScers,  to  exercise  powers,  perform  duties,  and 
execute  functions  that  are  not  strictly  or  properly  local  or  municipal 
in  their  nature,  but  which  are,  in  fact.  State  powers,  exercised  by 
local  oflScers,  within  defined  territorial  limits;  and  it  is  important, 
as  we  shall  hereafter  see,  to  keep  this  distinction  in  mind.  In  theory, 
the  two  classes  of  powers  are  distinct ;  but  the  line  which  Separates 
the  one  from  the  other  is  often  difficult  to  trace.  The  point  may 
be  illustrated  from  the  English  law :  If  the  king  incorporate  a  town, 
its  officers  will  have  no  implied  power  as  conservators  or  justices  of 
the  peace,  —  express  words  are  necessary  to  confer  this  power;  and 
when  they  act  in  the  latter  capacity,  it  is  not  because  they  are  cor- 
porate officers,  but  because  of  powers  expressly  annexed  to  their 
corporate  offices;  and  the  two  capacities  remain  distinct,  although 
united  in  the  same  person.^  The  subject  itself  will  be  elsewhere 
discussed.  The  name  of  the  municipal  corporation,  its  boundaries, 
Us  officers,  Us  powers,  Us  duties,  and  the  like,  are  subjects  regulated 
by  legislative  enactment,  and  will  be  hereafter  noticed. 

§  34  (22).  PabUc  and  Municipal  Corporations  diatjngqlahed.  — 
Corporations  intended  to  assist  in  the  conduct  of  local  civil  govern- 
ment are  sometimes  styled  pdUicai,  sometimes  pvblic,  sometimes 
civU,  and  sometimes  municipai,  and  certain  kinds  of  them  with 
very  restricted  powers,  quasi  corporations,  —  all  these  by  way  of 
distinction  from  private  corporations.  All  corporations  intend^  as 
agencies  in  the  administration  of  civil  government  are  public,  as  dis- 
tinguished from  private  corporations.  Thus  an  incorporated  school 
district,  or  county,  as  well  as  city,  is  a  public  corporation ;  but  the 
school  district  or  counly,  properly  speaking,  is  not,  while  the  city  is, 
a  municipal  corporation.'    All  municipal  corporations  are  public 

>  Ante,  ii  21,  25,  26;  Goodnow,  The  text  quoted  and  the  distinction 
Municipal  Home  Rule,  chap.  ii.  p.  18.  approved,  and  made  the  basis  of  the 

>  lKyd,327;  People  v.  Hurlburt,  24  decision,  in  Beach  v.  Leahy,  11  Kan. 
Mich.  44,  per  Campbdl,  C.  J. ;   People  23,  30. 

V.  Detroit,  28  Mich.  228  (post,  §§  119,  '  Schultes  v.  Eberly,  85  Ala.  242; 

120),  in  which  the  nature  of  municipal  Dunn  v.  Court  of  County  Revenues,  85 

corporations  and  the  purposes  of  their  Ala.  144,  146 ;   In  re  Werner,  129  Cal, 

creation  are  fully  discussea  by  Cooley,  J.  567 ;  Memphis  Trust  Co.  v.  St.  Francis 
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bodies,  created  for  civil  or  political  purposes;  but  all  civil,  political, 
or  public  corporations  are  not,  in  the  proper  use  of  language,  mu- 
nicipal corporations.  The  phrase  "municipal  corporations,"  in  the 
contemplation  of  this  treatise,  has  reference  to  incorporcUed  villages, 
tovms,  and  cities,  with  power  of  local  adminbtration,  as  distin- 
guished from  other  public  corporations,  such  as  counties  and  quasi 
corporations.^ 


Levee  Dist.,  69  Ark.  284;  State  v. 
Downs,  60  Kan.  788,  792;  White  v, 
CommissionerB,  90  N.  Car.  437.  Ab  to 
corporate  character  of  school  districts, 
see  post,  §  36. 

In  Arkansas,  an  improvement  dis- 
trict, oiganized  within  a  city,  to  make 
improvements  in  certain  streets  is  not 
a  municipal  corporation  within  a  con- 
stitutional provision  prohibiting  the 
issue  of  interest-bearing  obligations  by 
any  county,  city,  town,  or  municipality. 
Fitzgerald  t7.  Walker,  55  Ark.  148,  156. 
An  mcorporated  levee  district  created 
for  the  sole  purpose  of  constructing 
and  maintaining  a  levee  is  a  public  or 
quasi  corporation,  but  is  not  a  munici- 
pal corporation  within  a  constitutional 
provision  prohibiting  any  county,  city, 
town,  or  municipality  from  issuing  in- 
terest-bearing evidences  of  indebted- 
ness. Memphis  Trust  Co.  v,  St.  Francis 
Levee  Dist.,  69  Ark.  284.  See  also 
Carson  v.  St.  Francis.  Levee  Dist.,  59 
Ark.  513 ;  Morrison  v.  Morey,  146  Mo. 
543. 

In  California,  a  swamp-land  redamor 
tUm  district  is  a  public  corporation  for 
municipal  purposes.  Dean  v.  Davis,  51 
CaL  406,  410;  People  v.  Reclamation 
Dist.,  53  Cal.  346;  People  v.  Williams, 
56  Cal.  647;  Hoke  v.  Perdue,  62  Cal. 
545;  People  v.  La  Rue,  67  Cal.  526. 
An  irrigation  district  is  also  a  public 
corporation.  Central  Irrigation  Dist.  v. 
De  Lappe,  79  Cal.  351 ;  In  re  Madera 
Irrig.  Dist.,  92  Cal.  296;  People  v. 
Selma  Irrigation  Dist.,  98  Cal.  206; 
Quint  V.  Hoffman,  103  Cal.  506.  A 
sanitary  district  is  a  public  corporation, 
but  not  a  municipal  corporation  in  the 
proper  sense  of  the  term,  and  imder 
the  Constitution  of  California,  as  con- 
strued by  the  courts,  cannot  exercise 
ceneral  local  police  powers,  e.  g.^  regu- 
utte  the  sale  of  intoxicating  hquors. 
In  re  Werner,  129  Cal.  567. 

In  Illinois,  it  is  held  that  a  saniiary 
district  is,  ex  vi  termini,  a  municipal 
corporation  organized  to  secure,  pre- 
aerve,  and  promote  the  public  health. 


People  t^.  Nelson,  133  111.  565,  579. 
Drainage  districts  are  public  corpora- 
tions, and  may  be  vested  with  author- 
itv  to  remove  bridges  from  public  roads, 
wnen  necessary  for  the  construction  of 
ditches,  without  payment  to  the  county 
which  constructed  the  brid^.  Heffner 
V.  Cass  and  Morgan  Counties,  193  IlL 
439.  See  also  Will  County  v.  People, 
110  111.  511 ;  Elmore  v.  Drainage  Com'rs, 
135  111.  269. 

In  Louisiana,  the  police  juries  of  the 
several  parishes  are  municipal  corpo- 
rations. Police  Jury  of  Ouachita  v, 
Monroe,  38  La.  An.  630.  ''Municipal 
corporations''  as  used  in  the  amend- 
ment to  the  Constitution  of  Minnesota 
relating  to  the  assessment  of  property 
for  local  improvements,  held  to  in- 
clude counties.  Dowlan  v.  County  of 
Sibley,  36  Minn.  430;  supra,  §  32  and 
note. 

In  Rhode  Idand,  a  fire  district  is  a 

E*  ilic  or  quasi  corporation.  Wood  v. 
mby,  20  R.  I.  482;  Cole  v.  Fire 
jine  Co.,  12  R.  I.  202;  Sherman  v. 
Benford,  10  R,  I.  559.  A  district 
formed  by  setting  off  and  detachinjg 
for  town  purposes  a  part  of  a  town  is 
a  public  corporation.  State  v.  Nar- 
ragansett,  16  R.  I.  424. 

Tennessee:  "We  do  not  think  there 
is  any  force  in  the  objection  that  the 
act  in  (question  [a  city  charter]  gives 
to  the  city  [of  Memphis!  the  power  to 
establish  i^ie  schools  within  its 
borders.  This  is  a  matter  that  ma^r  be 
properly  included  within  municipal 
powers.  Ballentine  v.  Pulaski,  15  Lea, 
633."  Malone  v.  Williams,  118  Tenn. 
390. 

*  Hamilton  Co.  v.  Mighels,  7  Ohio 
St.  109;  Finch  v.  Board,  Ac,  30  Ohio 
St.  37 ;  Askew  v.  Hale,  54  Ala.  639, 
approving  text;  Greene  County  v, 
Eubanks,  80  Ala.  204 ;  Dunn  v.  Court 
of  County  Revenues  of  Wilcox,  85  Ala. 
144;  Lawrence  County  v.  Chatteroi 
R.  R.  Co.,  81  Ky.  225;  Wahoo  v. 
Reeder,  27  Neb.  770,  773;  Manuel  v. 
CommissionerB,  98  N.  Car.  9 ;  Cathcart 
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§  35  (23).  Corporate  Character  of  Counties.  — The  distinction  be- 
tween  municipal  corporatums  proper,  such  as  chartered  towns  and 
cities,  or  towns  and  cities  voluntarily  organized  under  general  in- 
corporating acts,  such  as  exist  in  many  of  the  States,  and  invduntary 
quasi  corporations,  such  as  counties,  has  been  very  clearly  drawn  by 
the  Supreme  Court  of  Ohio:  "Municipal  corporations  proper  are 
called  into  existence  either  at  the  direct  solicitation  or  by  die  free 
consent  of  the  persons  composing  them,  for  the  promotion  of  their 
own  local  and  private  advantage  and  convenience."  On  the  other 
hand,  **  Counties  are  at  most  but  local  organizations,  which,  for  the 
purposes  of  civil  administration,  are  invested  with  a  few  functions 
characteristic  of  a  corporate  existence.  They  are  local  subdivisions 
of  the  State,  created  by  the  sovereign  power  of  the  State,  of  its  own 
sovereign  will,  without  the  pi^icular  solicitation,  consent,  or  con- 
current action  of  the  people  who  inhabit  them.  The  former  [mu- 
nicipal] organization  b  asked  for,  or  at  least  assented  to,  by  the 
people  it  embraces ;  the  latter  organization  [counties]  is  superimposed 
by  a  sovereign  and  paramount  authority."  *  "  A  municipal  corpora^ 
Hon  proper  is  created  mainly  for  the  interest,  advantage,  and  con- 
venience of  the  locality  and  its  people;^  a  county  organization  is 
created  almost  exclusively  with  a  view  to  the  policy  of  the  State  at 
large,  fo9  purposes  of  political  organization  and  civil  administration, 
in  matters  of  finance,  of  education,  of  provision  for  the  poor,  of 
military  organization,  of  the  means  of  travel  and  transport,  and 
especially  for  the  general  administration  of  justibe.  With  scarcely 
an  exception,  all  the  powers  and  functions  of  the  county  organiza^ 
tion  have  a  direct  and  exclusive  reference  to  the  general  policy  of 

V,  Gomstock,  56  Wis.  690.  This  dis-  specially  charged  with  the  superin- 
tinction  is  approved  in  Pleasant  Town-  tendence  and  administration  of  the 
ship  V.  JEtna,  life  Ins.  Co.,  138  U.  8.  67,  local  affairs  of  the  community ;  and, 
where  it  was  held  that  a  decision  of  the  being  in  its  nature  and  objects  a  mu- 
State  court  (Walker  v.  Cincinnati,  21  nicipal  organization,  the  legislature 
Ohio  St.  14)  in  favor  of  the  constitu-  may,  unless  restrained  by  the  Consti- 
tionality  of  a  statute  authorizing  a  tution.  or  some  one  of  those  funda- 
city  (Cincinnati)  to  issue  bonds  to  mental  maxims  of  right  and  justice 
raise  means  for  the  purpose  of  build-  with  respect  to  which  all  govenunents 
ing  a  railway,  was  not  such  a  judicial  and  society  are  supposed  to  be  organ- 
determination  as  would  be  binding  in  ized,  exercise  control  over  the  county 
favor  of  holders  of  bonds  issued  by  a  agencies,  and  require  such  public  duties 
townahiv  under  an  act  iJmost  identi-  and  functions  to  be  performed  by  them 
eaX  witn  the  one  granting  the  power  as  fall  within  the  general  scope  and 
to  the  city,  objects  of  the  municipal  organization. 
*  Hamilton  Co.  v,  Mighels,  7  Ohio  Talbot  County  t>.  Queen  Anne's  County, 
St.  109.  A  county  U  one  of  the  public  50  Md.  245;  Madden  v.  County  erf 
territoridl  dimauma  of  a  State,  created  Lancaster,  27  U.  8.  App.  528;  People 
and  organized  for  public  political  pur-  v.  Martin,  178  111.  611,  620. 
poses  connected  with  the  administra-  *  Posty  §  353;  anUy  §§  31-34. 
Uon  of  the   State  government,   and 
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the  State,  and  are,  in  fact,  but  a  branch  of  the  general  administra- 
tion of  that  policy."  ^ 

§  36  (24).  Corporate  Oharteter  of  School  Districts.  —  An  incorpo- 
rated city  or  town  sometimes  embraces  by  legislative  provision  tvx> 
distinct  corporations,  as,  for  example,  the  municipal  and  the  school 
corporation  existing  within  the  same  territory.  It  is  in  such  cases  a 
dbtinct  corporation  for  school  purposes,  and  under  the  statute  or 


^  Hamilton  Co.  v.  Mighels,  7  Ohio 
St.  109.  In  this  case,  from  which  we 
have  quoted,  the  learned  judge,  ad- 
verting to  the  case  in  hand,  in  wluch 
it  was  sought  to  make  the  county 
liable  in  damages  to  one  who  suffered 
a  personal  injury  from  the  neglect  of 
the  commissioners  of  the  county  in 
the  discharge  of  their  official  duties, 
says:  "But,  it  is  said,  the  members 
of  the  board  of  county  commissioners 
are  chosen  by  the  electors  of  the  county, 
and  hence  tne  board  is  to  be  regarded 
as  the  agents  of  the  county,  for  whose 
torts  in  the  performance  of  official 
duties  the  county  ought  to  be  respon- 
sible. True,  the  people  of  the  county 
elect  the  board  of  county  commis- 
sioners ;  but  they  also  elect  the  sheriff 
and  treasurer  of  the  county.  Are  the 
people  of  the  coun^,  therefore,  re- 
sponsible for  the  malfeasances  in  office 
oi  the  sheriff  or  for  the  official  de- 
falcations of  the  coimtv  treasurer? 
This  will  not  be  pretended.  .  .  .  We 
CAnnot  but  think  that  county  commis- 
sioners are  not  agents  or  representa- 
tives of  the  county  in  any  such  sense 
or  manner  as  to  render  the  people  of 
the  county  justly  answerable  for  their 
neglect;  even  if  the  neglect  be  such 
as  would  create  a  civil  liability  against 
a  natiual  person  or  a  mumcipal  or 
private  corporation.  It  is,"  he  adds, 
^'undoubtealy  competent  for  the  leg- 
islature to  make  the  people  of  a  county 
liable  for  the  official  delinquencies  of 
the  county  commissioners;  but  this 
has  not  yet  been  done,  and  we  think 
such  liability  cannot  be  derived  from 
the  relations  of  the  parties,  either  on 
the  principles  or  the  precedents  of  the 
oonunon  law."  Followed,  Jacobs  v, 
Hamilton  Co.,  4  Fisher,  Pat.  Gases,  81. 
Also  cited  and  followed  in  Wehn  v. 
Ga0B  Go.,  5  Neb.  494,  where  it  was 
held  that,  in  the  absence  of  a  statute 
creatinf^  the  liability,  the  county  was 
not  liable  to  an  action  by  reason  of 
ite  jail  being  so  erected  and  kept  as  to 


become  an  actual  nuisance  to  persons 
residing  near  it.  Text  cited  and  ap- 
proved ;  Pulaski  [Gounty  v.  Reeve,  42 
Ark.  55;  State  v.  Leffijigwell,  54  Mo. 
458;  Askew  v.  Hale  Go.,  54  Ala.  639; 
People  V,  Martin,  178  111.  611,  620; 
WethereU  v,  Devine,  116  111.  631,  642. 
See  also  Soper  v.  -Heniy  Go.,  26  Iowa, 
264;  Treaawell  v.  Gommissioners,  11 
Ohio  St.  190;  Angell  &  Ames,  §§  14, 
23,  24,  25;  People  v.  Sours,  31  Golo. 
369,  quoting  text ;  People  v.  Johnson, 
34  Golo.  143 ;  Dunn  v.  Court  of  Gounty 
Revenues,  85  Ala.  144,  146;  Scales  v. 
Ghattahoochee  Gounty,  41  Ga.  225; 
post,  §§  96, 109 ;  abo  chapter  on  Actions, 
S§  1640,  1645.  A  distinction  must  be 
made  between  those  towns  or  town- 
ships which  are  fully  incorporated  and 
those  which  are  mere  subdivisions  of 
the  county  created  for  political  and 
governmental  purposes  onlv.  A  town 
or^nized  under  tne  townsnip  or^ani- 
zauon  laws  of  the  State  is  a  pohtical 
or  civil  subdivision  of  a  county.  It  is 
created  as  a  subordinate  agency  to  aid 
in  the  administration  of  general  State 
and  local  government.  The  distinction 
between  such  a  tewn  or  township  and 
other  chartered  municipcd  corporations 
proper  sometimes  denominated  towns, 
IS  that  a  chartered  town  or  village  is 
given  corporate  existence  usually  at 
the  request  or  by  the  consent  of  the 
inhabitante  thereof  for  the  interest, 
advantage,  or  convenience  of  the  local- 
ity and  Its  people,  and  a  town  under 
township  organization  is  created  almost 
exclusively  with  a  view  to  the  policy 
of  the  State  at  large,  for  purposes  of 
political  organization  and  as  an  a^ncy 
of  the  State  and  county,  to  aid  m  the 
civil  administration  of  affairs  pertain- 
ing to  the  general  administration  of  the 
State  and  countv  government,  and  is 
imposed  upon  tne  territory  included 
within  it,  without  consulting  the  wishes 
of  the  inhabitants  thereof.  Per  Boggs, 
J.,  in  People  v.  Martin,  178  111.  611, 621. 
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charter  may  be  bound  as  such  for  the  contract  price  of  materials 
furnished  and  labor  performed  by  another  in  the  erection  of  a  school 
building  for  such  corporation.^  More  generally,  however,  school 
districts  are  organized  under  the  general  laws  of  the  State,  and  fall 
within  the  class  of  corporations  known  as  qiuisi  corporations.^ 


»  Princeton  v.  Gebhart,  61  Ind.  187 ; 
Inglis  V.  Hughes,  61  Ind.  212;  Wright 
V.  Stockman,  59  Ind.  65;  Sheffield  v. 
Andress,  56  Ind.  157;  State  v.  Troth, 
34  N.  J.  L.  379,  386;  Public  Instruc- 
tion Corners  V.  Fell,  52  N.  J.  Eq.  689, 
691. 

'  In  Arkansas,  school  districts  are 
by  statute  quasi  corporations,  with 
power  to  sue  and  be  sued,  but  not  liable 
for  trespasses  committed  by  their  offi- 
cers. School  District  v.  Williams,  38 
Ark.  454. 

In  Illinois^  a  school  board  or  dis- 
trict is  a  municipal  corporation.  Trus- 
tees of  Schools  V.  Douglas,  17  111.  209, 
211.  It  is  a  "municipality"  with  a 
statute  giving  a  mechanic's  lien  on  the 
public  improvements  of  anjr  "county, 
township,  citv,  or  municipality." 
Spalding  Lumber  CJo.  v.  Brown,  171 
111.  487;  Rogers  v.  People,  68  111. 
154. 

In  Indiana,  a  civil  or  school  town- 
ship is  a  municipal  corporation.  Davis 
V,  Steuben  School  Township,  19  Ind. 
App.  694,  704. 

In  lovDa,  a  school  district  is  a  mu- 
nicipal corporation  within  the  meaning 
of  tne  act  authorizing  the  issue  of  bonds 
by  municipal  corporations.  Curry  v. 
Sioux  aty  Dist.  Tp.,  62  Iowa,  102. 
But  it  is  not  a  "municipality"  within 
a  statute  directing  the  county  treasurer 
to  pay  over. part  of  the  tax  on  liquor 
saloons  to  the  municipality  in  which 
the  business  is  conducted.  Sheridan' 
Dist.  Tp.  V.  Frahm,  102  Iowa,  5. 

In  Kansas,  a  school  district  is  a 
quasi  corporation  only,  and  is  not  a 
municipal  corporation.  Beach  v.  Leahy, 

1 1  Kan.  23 ;   State  v.  Pawnee  County, 

12  Kan.  426;  Eikenberiy  v.  Bazaar 
Tp.,  22  Kan.  566;  Marion  County  v. 
Riggs,  24  Kan.  255,  257;  School  Dis- 
trict V.  Shadduck,  25  Kan.  467 ;  Free- 
land  V,  Stillman,  49  Kan.  197.  It  is 
not  a  municipal  corporation  within  a 
statute  permitting  any  elector  of  a 
"county,  township,  or  municipal  cor- 
poration" to  bring  suit,  if  aggrieved. 
Freeland  t;.  Stillman,  49  Kan.  197. 

In  Kentucky,  the  board  of  educa^ 
tion  of  a  city  of  the  second  class  is  a 


"municipality"  within  a  constitutional 
provision  prohibiting  the  incurring  of 
debt  in  excess  of  the  year's  revenues. 
Brown  v.  Newport  Board  of  Education, 
108  Ky.  783. 

In  Michigan,  the  board  of  education 
of  Detroit  was  held  to  be  a  municipal 
corporation,  and  consequently  exempt 
from  liability  for  the  negligence  of  its 
agents  and  servants  under  the  con- 
struction of  the  law  adopted  in  that 
State.  Whitehead  v.  Detroit  Board 
of  Education,  139  Mich.  490. 

In  Minnesota,  school  districts  are 
Quasi  corporations.  School  Dist.  v. 
Thompson,  5  Minn.  280. 

In  New  Hampshire,  school  districts 
are  quasi  corporations.  Harris  v.  School 
District,  28  N.  H.  58,  61 ;  Wilson  v. 
School  Dist.,  32  N.  H.  118;  Foster 
t7.  Lane,  30  N.  H.  305,  315;  Giles  v 
School  Dist.,  31  N.  H.  304. 

In  New  Jersey,  a  school  district  is 
properly  to  be  regarded  as  a  quasi  cor- 
poration. State  t;.  Troth,  34  N.  J.  L. 
379,  386 ;  Public  Instruction  Com'rs  v. 
Fell,  52  N.  J.  Eq.  689,  691.  But  it  is  a 
"municipality"  within  the  meaning  of 
a  statute  giving  sub-contractors,  &c., 
a  lien  on  the  contract  price  of  public 
works  in  any  "city,  town,  townsnip,  or 
other  municipality."  Public  Instruc- 
tion Com'rs  17.  Fell,  52  N.  J.  Eq.  689. 

In  New  York,  a  school  district  b  a 
quasi  corporation.  Bassett  v.  Fish,  75 
N.  V.  303 ;  Horton  v.  Garrison,  23  Barb. 
(N.  Y.)  176;  Chrigstrom  v.  McGregor, 
74  Hun  (N.  Y.),  343 ;  Brewster  v.  Col- 
weU,  13  Wend.  (N.  Y.)  28.,  But  it  is  a 
mimicipal  corporation  within  the  mean- 
ing of  the  constitutional  provision 
which  permits  local  or  special  laws 
incorporating  municipal  corporations. 
Board  of  Education  v.  Board  of  Educar 
tion,  76  N.  Y.  App.  Div.  356. 

In  Pennsylvania,  school  districts  are 
not  municipalities,  but  are  political  di- 
visions for  limited  purposes,  belonging 
to  the  class  of  quasi  corporations  wnicn 
exercise  some  of  the  functions  of  a  mu- 
nicipality within  a  prescribed  sphere. 
Wharton  v.  Cass  Township  school 
Directors,  42  Pa.  358 ;  Commonwealth 
V,  Beamish,  81  Pa.    389;    Colvin  v. 
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§  37  .(25).  DiBtinction  between  Public  and  Quasi  and  Municipal 
OorporationB.  —  Civil  corporations  are  of  different  grades  or  classes, 
but  in  essence  and  nature  they  must  all  beregarded  as  public.  The 
school  district  or  the  road  district  is  usually  invested  by  general  enacts 
ments  operating  throughout  the  State  with  a  corporate  character, 
the  better  to  perform  within  and  for  the  locality  its  special  function, 
which  is  indicated  by  its  name.  It  is  but  an  instrumentality  of  the 
State,  and  the  State  incorporates  it  that  it  may  the  more  effectually 
discharge  its  appointed  duty.  So  with  counties.  They  are  involun- 
tary political  or  civil  divisions  of  the  State,  created  by  general  laws 
to  aid  in  the  administration  of  government.  Their  powers  are  not 
uniform  in  all  the  States,  but  these  generally  relate  to  the  adminis- 
tration of  justice,  the  support  of  the  poor,  the  establishment  and  re- 
pair of  highways,  —  all  of  which  are  matters  of  State,  as  distinguished 
from  municipal  concern.  They  are  purely  auxiliaries  of  the  State; 
and  to  the  general  statutes  of  the  State  they  owe  their  creation,  and 
the  statutes  confer  upon  them  all  the  powers  they  possess,  prescribe 
all  the  duties  they  owe,  and  impose  all  liabilities  to  which  they  are 
subject.*  Considered  with  respect  to  the  limited  number  of  their 
corporate  powers,  the  bodies  above  named  rank  low  down  in  the 
scale  or  grade  of  corporate  existence;  and  hence  have  been  fre- 
quently termed  qiuisi  corporations.'  This  designation  distinguishes 
them  on  the  one  hand  from  private  corporations  aggregate,  and  on 
the  other  from  municipal  corporations  proper,  such  as  cities  or  towns 
acting  under  charters,  or  incorporating  statutes,  and  which  are  in- 
vested with  more  powers  and  endowed  with  special  functions  relating 
to  the  particular  or  local  interests  of  the  municipality,  and  to  thb  end 
are  granted  a  larger  measure  of  corporate  life.' 

§  38  (26).  Same  Subject.  —  It  will  appear  hereafter  that  nearly 
all  of  the  courts  have  drawn  a  marked  line  of  distinction  between 
municipal  corporations  and  qvasi  corporations,  in  respect  to  their  lia- 
bility to  persons  injured  by  their  neglect  of  duty ;  holding  the  former 
liable,  without  an  express  statute  giving  the  action,  in  cases  in  which 
the  latter  are  not  considered  liable  unless  made  so  by  express  legis- 
lative enactment.  One  reason  given  for  the  distinction  is,  that  with 
respect  to  local  or  municipal  powers  proper  (as  distinguished  from 

Beaver,  94  Pa.  388;  Erie  School  Diet.        '  Hamilton  County  v.  Garrett,  62 

V.  Fuess,  98  Pa.  600;  Ford  v.  School  Tex.  602. 

District,  121  Pa.  543 :  Briegel  v,  Philar        •  Text  quoted  with  approval :  Heller 

delphia,  135  Pa.  451.  o.  Stremmel,  52  Mo.  309;    Schultes  v. 

*  Ante.  {§  11, 17, 18, 24 ;  po«/,  §§  71,  Eberly,  82  Ala.  242 ;  Shipley  v,  Hach- 

1640-1645.  eney,  34  Oreg.  303- 
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those  conferred  upon  the  municipality  as  a  mere  agent  of  the  State) 
the  inhabitants  are  to  be  regarded  as  having  been  clothed  with  them 
at  their  request  and  for  their  peculiar  and  special  advantage,  and 
that  as  to  such  powers  and  the  duties  springing  out  of  them,  the  cor- 
poration has  a  private  character,  and  is  liable,  on  the  like  principles 
and  generally  to  the  same  extent,  as  a  private  corporation.^  This 
subject  will  be  fully  examined  in  its  appropriate  place,  and  is  alluded 
to  here  only  for  the  purpose  of  noting  the  distinction  which  has  been 
made  between  municipal  and  pubUc  corporations.^  But  that  a  mu- 
nicipal corporation  is  in  any  just  view  a  private  corporation,  or 
possesses  a  double  character,  the  one  private  and  the  other  public, 
although  often  asserted,  is  only  true  in  a  modified  sense.  In  their 
nature  and  purposes,  municipal  corporations,  however  numerous 
and  complex  their  powers  and  functions,  are  essentially  public.' 

§  39  (27).  Private  and  Oorporate  InterestB.  —  Concerning  the 
distinction  mentioned  in  the  preceding  section,  the  following  views 
may,  perhaps,  on  principle  be  considered  as  sound.^  As  respects  the 
usual  and  ordinary  legislative  and  governmental  powers  conferred 
upon  a  municipality,  the  better  to  enable  it  to  aid  the  State  in  properly 
governing  that  portion  of  its  people  residing  within  the  municipality^ 
such  powers  are  in  their  very  nature  public,  although  embodied  in  a 
charter  and  not  conferred  by  laws  general  in  their  nature  and  appli- 
cable to  the  entire  State.  But  powers  or  franchises  of  an  exceptional, 
or  extraordinary  or  non-municipal  nature  may  be,  and  sometimes 
are,  conferred  upon  municipalities,  such  as  are  frequently  conferred 
upon  individuals  or  private  corporations.  Thus,  for  example,  a  city 
may  be  expressly  authorized  in  its  discretion  to  erect  a  public  wharf 

^  Quoted    with    approval :    Safety  to  prevent  misconception  he  adds  that 

Insulated  Wire  and  Cable  Co.  v.  Balti-  while,  in  his  judgment,  a  municipal 

more,  25  U.  S.  App.  166.  corpNoration  is  essentially  a  pMic  iod 

*  Post   §§   IdOS,   1638.     Text  ap-  not  in  any  true  sense  a  mrivaie  corporar 

proved:  Hannon  v,  St.  Louis  County^  tion,  still  it  does  not  follow  that  it  may 

o2  Mo.  313,  316;   Heller  v.  Stremmel,  not  have,  under  the  Constitutions  of 

52  Mo.  309 ;  State  v,  LefiBbgwell,  54  Mo.  the  States,  certain  primordial  and  f un- 

458,471;  Union  Township  v,  Gibboney,  damental  rights,  which,  although  they 

94  Pa.  St.  534 ;  Madden  v.  County  of  are  not  beyond  legislative  regulation, 

Lancaster,  27  U.  S.  App.  528 ;  Shipley  are    nevertheless    oeyond    legislative 

V.  Hacheney,  34  Oreg.  303,  306.  destruction.    See  po«t,  chap,  iv.;  Good- 

'  The  doctrine  of  the  private  char-  now,  Municipal  Home  Rule,  pp.  102, 

acter    of    municipal    corporations,    as  184  et  9eq,,  222,  226. 
respects  their  property  rights,  is  argued        ^  See  cases  cited  post^  §  109,  and  for 

witn  great  force  by  CociUy^  J.,  in  People  illustrations  and  application  of  the  doc- 

V,  Detroit,  28  Mich.  228;  s.  c.  15  Am.  trine,  post,  §§  96,  97,  1398;  also  chiH[>- 

Rep.202.  Seej>08^,chap.iv.  {{  97, 119,  ter  on  Actions,   §§   1640-1645.     See 

120.    In  the  Kaman  Uxw,  see  ante,  {  3.  observations  of  Hunt,  J.,  in  Barnes 

The  author  allows  the  last  two  sentences  v.  District  of  Columbia^l  U.  S.  540; 

of  the  text,  as  the]r  appeared  in  the  and  of  Gray,  C.  J.,  in  Hill  v.  Boston, 

third  and  fourth  edition,  to  stand.    But  122  Mass.  344,  noted  infra,  §  1642. 
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and  charge  tolls  for  its  use,*  or  to  supply  its  inhabitants  with  water  or 
gasi  charging  them  therefor  and  maJdng  a  profit  thereby.'  In  one 
sense  such  powers  are  public  in  their  nature,  because  conferred  for 
the  public  advantage.  In  another  sense  they  may  be  considered 
private,  because  they  are  such  as  may  be,  and  often  are,  conferred 
upon  individuals  and  private  corporations,  and  result  in  a  special 
advantage  or  benefit  to  the  municipality  as  distinct  from  the  public 
at  large.  In  this  limited  sense,  and  as  forming  a  basis  for  the  implied 
civil  liability  for  damages  caused  by  the  negligent  execution  of  such 
powers,  it  may  be  said  that  a  municipality  has  a  private  as  well  as  a 
public  character.  And  so,  as  hereafter  shown,  a  municipality  may 
have  properly  rights  which  are  so  far  private  in  their  nature  that  they 
are  not  held  at  the  pleasure  of  the  legislature.' 

§  40  (28).  The  New  England  Town.  —  In  the  New  England 
States,  public  corporations  have,  in  many  respects,  a  peculiar  char- 
acter. In  some  instances,  there  are  acts  incorporating  cUies,  giving 
them  defined  powers  and  providing  a  special  mode  of  government; 
but-even  then  the  general  laws  in  relation  to  towns,  when  not  incon- 
sistent with  the  provisions  of  the  local  act,  ordinarily  apply  to  the 
places  specially  incorporated.  In  the  New  England  tovm  proper, 
the  citizens  administer  the  general  affairs  in  person,  at  the  stated 
corporate  or  town  meetings,  and  through  oflBcers  elected  by  them- 
selves.* The  towns  are  charged  with  the  support  of  schools,  the 
relief  of  the  poor,  the  laying  out  and  repair  of  highways,  and  are 
empowered  to  preserve  peace  and  good  order,  maintain  internal 
police,  and  direct  and  manage  generally,  in  a  manner  not  repugnant 
to  the  laws  of  the  State,  their  prudential  affairs;  and  for  defraying 

^  Pittsburg  V,  Grier,  22  Pa.  St.  54.  done  by  means  of  a  mayor,  aldermen, 
Post,  I  274,  note,  and  the  chapter  on  and  council,  to  whom  the  citizens  en- 
Actions,  S§  1645,  1646,  1665.  trust  most  of  the  legislative  and  execu- 

'  lb,,  post,  chapter  on  Public  Utili-  tive  powers  of  the  place.     State  v. 

ties  and  chapter  on  Actions.    National  Glennon,  3  R.  I.  276,  278,  per  StajAea, 

Foundry  and  Kpe  Works,  Limited,  v.  C.  J.    In  New  England,  "town"  is  a 

Oconto  Water  C5o.,  52  Fed.  Rep.  43.  generic  term,  and  it  will  embnuse  dtUa, 

8.  c.  on  appeal,  Aiidrews  v.  National  unless  the  contrary  appears  in  other 

Foundry  and  Pipe  Works,  Limited,  18  parts  of  the  statute  to  nave  been  the 

U.  S.  App.  458 ;  Corpus  Christi  v.  Cen-  mtent   of  the   legislature.     /&.     The 

tral  Wharf  6t  Warehouse,  8  Tex.  Civ.  reader  will  find  tne  opinion  of  Gray, 

App.  94,  quoting  text.  C.  J.,  in  Hill  v,  Boston,  122  Mass.  344; 

'  Chap,  iv.,  post.    Text  quoted  and  s.    c.   23   Am.    Rep.  332,    highly   in- 

approvea,  Huron  Waterworks  Co.  v.  structive  as  to  the  character  of  New 

Huron,  7  S.  Dak.  9,  22.  England  towns  and  cities.    As  to  gen- 

^  In  tawM,  accordii^  to  the  use  of  era!  liabilities,  there  is  no  substantial 

the  word  in  the  New  England  States  distinction  between  cities  and  towns 

and  some  of  the  others,  the  citizens  under  the  legislation  of  Massachusetts, 

administer  the  general  affairs  in  person,  Ih,  p.  354. 
in  town  meetings.     In  cUiea,  this  is 
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these  and  all  necessary  and  lawful  charges,  they  may  levy  and  col- 
lect taxes.  Speaking  generally,  the  New  England  towns  are  organ- 
ized after  the  same  model;  and  an  exact  notion  of  their  character 
will  be  best  obtained  by  reference  to  the  leading  statutory  provisions 
in  Massachusetts  respecting  them,  given  in  the  note.^    The  town  in 


*  Every  town  has  the  corporate  right 
to  send  representatives  to  the  General 
Court  (the  legislature).  If  by  a  major- 
ity vote  a  town  declines  to  send  a  rep- 
resentative, the  dissenting  minority 
cannot  legally  choose  one.  Opinion  Jus- 
tices Sup.  Court,  7  Mass.  525 ;  15  Mass. 
537.  "Towns  in  Connecticut,  as  in  the 
other  New  England  States,  differ  from 
trading  companies,  and  even  from  mu- 
nicipaT  corporations  elsewhere.  They 
are  territonal  corporations,  into  which 
the  State  is  divided  by  the  legislature, 
from  time  to  time,  at  its  discretion,  for 
political  purposes  and  the  convenient  ad- 
ministration of  government ;  they  have 
those  powers  only  which  have  been  ex- 
pressly conferred  upon  them  by  statute, 
or  which  are  necessary  for  conductinjg 
municipal  affairs;  and  all  the  inhabi- 
tants of  the  town  are  members  of  the 
qiMsi  corporation."  Per  Gray,  J., 
Bloomfield  v.  Charter  Oak  Bank,  121 
U.  S.  121,  citing  1  Swift's  System,  116, 
117;  Granby  v,  Thurston,  23  Conn. 
416;  Webster  v.  Harwinton,  32  Conn. 
131 ;  Dillon,  Mun.  Corp.  (4th  ed.)  §§ 
28-30  (now  §§  40-42). 

SuMiiART  of  the  leading  stattUory 
provisions  in  Massachubettb  respecting 
towns: 

I.  As  to  powers  and  duties,  —  They 
are  "bodies  corporate,  with  all  the  pow- 
ers heretofore  exercised  by  them,  and 
subject  to  all  the  duties  to  which  they 
have  heretofore  been  subject."  Gen. 
St.  1860,  chap,  xviii.  §  1.  *^Towns  may, 
in  their  corporate  capacity,  sue  and  be 
sued  in  the  name  of  the  town."  Ih.  §  8. 
They  may  hold  real  estate  and  personal 

Eroperty  "for  the  public  use  ot  the  in- 
abitants,"  and  also  "in  trust  for  the 
support  of  schools  and  the  promotion 
of  education  within  the  limits  of  the 
town."  lb.  §  9.  They  may  make  cori- 
tracts  necessary  and  convenient  "for 
the  exercise  of  their  corporate  powers," 
and  may  dispose  of  their  corporate  prop- 
erty, lb.  §§  8,  9.  "They  may,  at  legal 
meetings,  grant  and  vote  such  sums  as 
they  judge  necessary  for  the  following 
purposes:  For  the  support  of  town 
schools;  for  the  relief,  Ac,  and  employ- 
ment of  the  poor;  for  the  laying  out 
and  discontinuing  and  repair  of  high- 


ways; for  procuring  the  writing  and 
publishing  of  town  histories;  foTOurial 
grounds;  for  encouraging  the  destruc- 
tion of  noxious  anirnals;  for  all  other 
necessary  charges  arising  therein."  lb. 
§10.  "May  make  necessary  by4aws, 
not  repugnant  to  the  laws  of  the  State, 
for  directing  and  managing  the  pru- 
dential affairs,  preserving  the  peace 
and  good  order,  and  maintaining  the 
internal  police  thereof."  76.  §  11.  But 
such  by-laws  must,  before  talang  effect, 
be  approved  by  the  Superior  Court,  or, 
in  vacation,  a  judge  thereof.  lb.  J  14. 
They  are  binding  upon  all  within  the 
limits  of  the  town,  strangers  as  well  as 
inhabitants.    lb.  §  15. 

2.  Corporate  or  Town  Meetings.  — 
"Every  male  citizen  of  twenty-one 
years  of  age  and  upwards  (except  pau- 
pers, &c.),  who  has  resided  wittiin  the 
State  one  year^  and  within  the  town 
in  which  he  claims  the  right  to  vote,  six 
months,  and  who  has  paid  a  State 
or  county  tax,  &c.,  shall  have  a  right 
to  vote  upon  all  questions  at  all  meet- 
ings for  tne  transaction  of  town  affairs, 
and  no  other  person  shall  be  entitled  to 
vote."  lb.  S  19.  "The  annual  meet- 
ins  of  each  town  shall  be  held  in 
February,  March,  or  April ;  and  other 
meetings  at  such  time  as  the  selectmen 
may  order."  lb.  §  20.  W^arrants  issue 
for  all  meetings,  under  the  hands  of  the 
selectmen,  directed  to  constables  or 
others,  who  notify  such  meeting  in  the 
manner  prescribed  by  the  by-laws  or 
vote  of  the  town.  lb.  $  21.  '^The  war- 
rant shall  express  the  time  and  place  of 
the  meeting  and  the  subjects  to  be  there 
acted  upon;  .  .  .  and  nothing  acted 
upon  shall  have  a  legal  operation  unless 
the  subject  matter  thereof  is  contained 
in  the  warrant."  lb.  §  22.  [See  infra, 
§§  507-509,  as  to  necessity  and  requi- 
sites of  the  notice  or  warning.)  If  se- 
lectmen unreasonably  refuse  to  call  a 
meeting,  any  justice  of  the  peace  may 
do  so  upon  the  application  of  ten  or 
more  legal  voters  of  the  town.  lb.  §  23. 
Provision  is  made  for  moderating  and 
conducting  the  meeting.  76.  §§  25-30. 
Tovm  officers  are  elected  at  the  annual 
meeting,  who  serve  for  one  year,  and 
until  others  are  chosen  and  qualified. 
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New  England,  while  somewhat  anomalous,  has  some  of  the  usual 
powers  of  a  regular  municipal  corporation,  and  some  of  the  charac- 
teristics of  the  county  organizations  in  many  of  the  States.  The 
New  England  town  is  especially  interesting  as  affording,  perhaps, 
an  example  of  as  pure  a  democracy  as  anywhere  exists.  All  of  the 
qualified  inhabitants  meet  and  directly  act  upon  and  manage,  or 
direct  the  management  of,  their  own  local  concerns.  Each  citizen 
has  a  vote  and  an  equal  voice.  This  form  of  government  was  adopted 
at  a  very  early  period,  and  is  firmly  adhered  to  and  deeply  cherished 
by  the  people  of  the  New  England  States.  The  result  has  demon- 
strated how  well  adapted  it  is  to  promote  the  well-being  of  the 

These  consist  of  selectmen,  assessors, 
treasurer,  constables,  who  are  ex  officio 
collectors  unless  others  be  specially 
chosen ;  field-drivers,  fence-viewers, 
surveyors  of  lumber,  measurers  of 
wood,  unless  selectmen  appoint,  ''and 
all  other  usual  town  officers."  lb.  §  31. 
Then  follows  a  variety  of  provisions 
respecting  the  duties  of  these  several 
officers,  and  the  manner  of  their  per- 
formance. In  addition,  there  are  acts 
incorporating  and  establishing  cities. 
"The  laws  in  relation  to  towns,  where 
not  inconsistent  with  the  general  or 
special  provisions  of  the  acts  estab- 
lishing cities,  apply  to  them ;  and  cities 
are  subject  to  the  liabilities,  and  city 
councils  have  the  powers  of  towns. 
The  mayor  and  aldermen  shall  have 
the  powers  and  be  subject  to  the  liabil- 
ities of  selectmen,  &c.,  if  no  other  pro- 
visions are  made  in  relation  thereto." 
Gen.  St.  1860,  chap.  xix.  166. 

"The  marked  and  characteristic  dis- 
tinction between  a  town  oraanUation 
(in  Massachusetts)  and  that  of  a  crrr  is, 
that  in  the  former  all  of  the  qualified 
inhabitants  meet,  deliberate,  act,  and 
vote  in  their  natural  and  personal 
capacities ;  whereas,  under  a  city  gov- 
ernment, this  is  all  done  by  their  rep- 
resentatives." Per  ShaWf  C.  J.,  m 
Warren  v,  Charlestown,  2  Gray  (Mass.), 
84,  101.  As  to  the  origin  and  power  of 
towns  in  Massachusetts,  consult  Com- 
monwealth V.  Roxbury,  9  Gray  (Mass.), 
451 ;  opinion  of  ShaWj  C.  J.,  476,  and 
the  valuable  note  of  Mr.  (since  Chief 
Justice)  Graify  pp.  503,  528;  and  the 
opinion  of  the  same  eminent  judge  in 
Hill  V.  Boston,  122  Mass.  344 ;  s.  c.  23 
Am.  Rep.  332;  Ouincy's  Municipal 
History  of  Boston,  chap.  i. ;  anJtCy  chap. 
i.  Towns  were  not  expressly  author- 
ized to  sue  and  be  sued  until  1694,  nor 
formally  incorporated  until  1785.    lb. 


9  Gray,  511,  note  "G";  2  Dana's  Ab. 
698;  Willard  v.  Newburyport,  12  Pick. 
(Mass.)  227,  231 ;  Spaulding  v.  Lowell, 
23  Pick.  (Mass.)  71,  78;  'post,  §  358, 
note.  The  necessity  of  the  represenir 
aMve  system  in  a  populous  place  is 
strikingly  illustrated  in  People  v.  De- 
troit, 28  Mich.  228;  s.  c.  15  Am. 
Rep.  202,  where  the  legislature  had 
provided  that  an  important  question 
should  be  decided  by  a  vote  of  a  citi- 
zens' meeting.  Two  meetings  were 
held,  but  the  noise,  confusion,  and 
violence  prevented  discussion  and  de- 
termination, and  this  provision  was 
subsequently  repealed.  Speaking  of  the 
representative  system  in  general,  the 
learned  Dr.  Lieber  calls  it  "a  flower  of 
civilization,  such  as  neither  antiquity 
nor  the  Middle  Ages  either  enjoyed  or 
suspected ;  something  direct  and  posi- 
tive in  itself;  .  .  .  one  of  the  very 
greatest  political  institutions  which 
adorn  the  pages  of  the  history  of  civili- 
zation, for  through  it  alone  can  be 
obtained  real  civil  fiberty,  broad,  exten- 
sive, and  natural  freedom."  2  Pol. 
Ethics,  489.  History  of  Political  Rep- 
resentation in  England,  —  why  it  was 
unknown  in  antiquity,  and  why  it  was 
used  and  developed  m  England,  —  see 
Heam,  Government  of  England,  chaps, 
xyii.,  xviii.  The  general  justice  of  Dr. 
Lieber^s  eulogium  cannot  be  denied; 
but  this  system  has  worked  everywhere 
better  than  it  has  in  our  lai^e  cities, 
where  the  representative  is  often  elected 
by  those  who  do  not  pay  the  taxes,  the 
expenditure  of  which  it  is  his  principal 
function  to  direct  and  control,  see 
chap.  i.  aTite,  for  a  discussion  of  the 
defects  in  the  practical  working  of  our 
municipal  corporations,  and  Tor  sug- 
gestions as  to  the  best  method  of  rem- 
edying them. 
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communities  that  for  so  long  a  space  of  time  have  thus  governed 
themselves.  The  remarkable  growth  and  prosperity  of  the  New  Eng- 
land States,  not  the  most  favored  by  nature,  and  the  intelligence  and 
character  of  the  people,  are  known  to  all;  and  it  is  not  strange  that 
these  results  should  be  attributed,  in  a  large  measure,  to  this  system 
of  local  popular  government.^  But,  in  the  course  of  time,  many  of 
the  towns,  or  portions  thereof,  grew  to  be  large  and  populous,  and 
the  system  of  meetings  of  the  electors,  in  their  original  capacity,  be- 
came inconvenient  and  almost  impracticable.  When  the  population 
of  a  town  or  place  exceeds  10,000  or  12,000  persons,  the  need  for  the 
representative  system  is  urgently  felt.  Accordingly,  in  the  New 
England  States,  there  are  now,  in  addition  to  tovms^  a  large  number 
of  iTicorporated  cities,  with  charters  or  constituent  statutes,  organized 
upon  the  usual  represerUaiive  model,  with  a  legislative  or  governing 
body,  and  an  executive  head  and  subordinate  officers.  The  people 
of  the  large  city  of  Boston,  in  particular,  were  wedded  to  the  town 
system,  and  struggled  long  against  the  inevitable  change  to  the  repre- 
sentative plan;  and  five  successive  times  between  1784  and  1821 
they  rejected  well-considered  schemes  for  a  city  government.  The 
town  continued  to  be  governed  by  meetings  of  the  electors  en  masse, 
acting  through  boards  and  officers,  until  the  place  had  40,000  in- 
habitants, of  whom  seven  thousand  were  qualified  voters.  In  1822, 
however,  the  legislature,  at  the  desire  of  a  majority  of  the  voters, 
granted  the  place  a  city  charter,  by  which  it  was  provided  that  the 
control  of  its  affairs  should  be  in  a  mayor  and  city  council.  After 
this,  other  towns,  from  time  to  time,  made  the  change  from  the  town 
to  the  city  plan;  so  that,  as  before  observed,  we  have  in  the  New 
England  States  both  modes  of  local  administration.  The  town  system 
is  the  general  one;  the  city,  or  representative  system,  is  the  excep- 
tional one,  and  is  confined  to  places  of  compact  population  and 
considerable  size.* 

'  Ralph  Waldo  Emerson  took  great  agreeably  restless,  thought-paralynng 

.  interest  in  the  practical  working  of  the  companion  sometimes  turns  out  in  the 

town-meeting  system.     He  writes,  ''I  town-meetings  to  be  a  fluent,  various, 

see  in  them  the  safety  and  strength  of  and  effective  orator.    Now  I  nnd  what 

New  England.     At  the  town-meeting  ail  that  excess  of  power  which  chafed 

one  is  impressed  with  the  accumulated  and  fretted  me  so  much  in was 

virility  of » the  four  or  five  men  who  for."    This  illustrates  what  De  Tocque- 

speak  so  well  to  the  point,  and  so  easily  ville  means  in  the  passages  quoted  ante, 

handle  the  affairs  ot  the  town,  —  only  §  15,  ''that  local  assemblies  of  citizens 

four  last  night,  and  all  so  eood  that  they  constitute   the   strength   of    free  na- 

would  have  satisfied  me  liad  I  been  in  tions."  Ac. 
Boston  or  Washington.    The  speech  of        '  No  city  was  incorporated  in  Ma»- 

was  perfect,  and  to  that  handful  sachusetts  until  after  the  amendment 

of  people,  who  heartily  applauded  it."  of  the  Constitution  of  that  State  in 

And  again,  "The  most  hard-fisted,  di»-  1820.    Per  Shaw,  C.  J.«  in  Warren  v. 
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§  41  (29).    Same  Subject.  —  Thecharacter  of  towns  in  New  Eng- 
land, and  in  what  respects  they  differ  from  English  municipal  cor- 


Charlestown,  2  Gray,  84.  The  purpose 
and  effect  of  the  change  in  the  form  of 
municipal  governments  in  Massachu- 
setts under  the  constitutional  provi- 
sion authorizing  the  etablishment  of 
cities,  b  discussed  by  Gray,  C.  J.,  in 
Hill  V.  Boston,  122  Mass.  344 ;  s.  c.  23 
Am.  Rep.  332.  After  referring  to  the 
previous  attempts  in  1784,  1785,  1791, 
1804,  and  1815,  to  change  the  town 
government  of  Boston,  Mr.  Josiah 
Quincy,  in  his  Municipal  History  of 
Boston,  p.  28,  continues:  "In  1821  the 
impracticability  of  conducting  the  mu- 
nicipal interests  of  the  place,  under  the 
form  of  town  government,  became  ap- 
parent to  the  inhabitants.  With  a  pop- 
ulation upwards  of  forty  thousand,  and 
with  seven  thousand  qualified  voters, 
it  was  evidently  impossible  calmly  to 
deliberate  and  act.  When  a  town- 
meeting  was  held  on  anv  exciting  sub- 
ject, in  Faneuil  Hall,  those  onlv  who 
obtained  places  near  the  moderator 
could  even  hear  the  discussion.  A  few 
busy  or  interested  individuals  easily 
obtained  the  management  of  the  most 
important  affairs,  m  an  assemblv  in 
which  the  greater  number  could  have 
neither  voice  nor  hearing.  When  the 
subject  was  not  generally  exciting, 
town-meetings  were  usually  composed 
of  the  selectmen,  the  town  officers,  and 
thirty  or  forty  inhabitants.  Those  who 
thus  came  were,  for  the  most  part, 
drawn  to  it  from  some  official  duty  or 
private  interest,  which,  when  performed 
or  obtained,  they  generaJly  troubled 
themselves  but  little,  or  not  at  all,  about 
the  other  business  of  the  meeting.  In 
assemblies  thus  composed,  by-laws 
were  passed,  taxes,  to  the  amount  of 
one  hundred  or  one  hundred  and  fifty 
thousand  dollars,  voted,  on  statements 
often  general  in  their  nature,  and  on 
reports,  as  it  respects  the  majority  of 
voters  present,  taken  upon  trust,  and 
which  no  one  had  carefmly  considered, 
except  perhaps  the  chairman.  In  the 
constitution  of  the  town  government 
there  had  resulted,  in  the  course  of  time, 
from  exigency  or  necessity,  a  com- 
plexitjr  little  adapted  to  produce  har- 
mony in  action,  and  an  irresponsibility 
irreconcilable  with  a  wise  and  efficient 
conduct  of  its  affairs.  On  the  agents 
of  the  town  there  was  no  direct  cneck 
or  control;  no  pledge  for  fidelity  but 
their  own  honor  and  sense  of  charac- 


ter. The  prosperity  of  the  town  of 
Boston,  under  such  a  form  of  govern- 
ment ;  the  few  defalcations  which  had 
occurred;  the  frequent,  and  often,  for 
years,  uninterrupted  re-election  of  the 
same  members  to  the  officiating  boards, 
are  conclusive  evidence  of  the  prevail- 
ing nigh  state  of  morals  and  intelli- 
gence among  the  inhabitants."  After 
mentioning  the  different  boards  among 
which  the  executive  power  was  divideo, 
and  which  acted  independently  of  each 
other,  and  which  were  invested  with 
the  expending  power,  and,  in  effect, 
with  exercise  of  the  whole  power  of  tax- 
ation, Mr.  Quincy  proceeds:  ''A  con- 
viction of  the  want  of  safety  and  of 
responsibility  in  a  machine  thus  compli- 
cated and  loosely  combined  became  at 
length  so  general  that  the  inherited  and 
inveterate  antipathy  to  a  city  oijgani- 
zation  b^n  perceptibly  to  diminish. 
About  this  time,  also,  one  of  the  most 
common  and  formal  objections  to  a 
city  organization  was  removed.  The 
constitution  of  Massachusetts,  which 
was  passed  in  1780,  contained  no  ex- 
press authority  to  establish  a  city  or- 
ganization; and  in  every  attempt  to 
change  that  of  the  town,  it  never 
failed  to  be  zealously  contended  that 
the  legislature  of  the  commonwealth 
possessed  no  such  power.  But  by  the 
amendments  to  the  constitution  made 
by  the  convention  of  1820,  and  adopted 
by  the  people,  this  power  was  expressly 
recognized.  The  question,  therefore, 
now  stood  on  its  own  merits,  and  inde- 
pendent of  constitutional  objections. 
The  debates,  also,  which  occurred  in 
this  convention  had  a  tendency  to  open 
the  eyes  of  the  inhabitants  to  their  own 
interests,  and  to  allay  some  of  the  long- 
cherished  prejudices  against  a  city  or- 
ganization.'' In  1821  the  people  voted 
to  make  the  change,  and  measures  were 
immediatelv  taken  to  obtain  the  sanc- 
tion of  the  legislature.  The  legislature, 
on  the  23d  day  of  February,  1822, 
passed  "An  Act  establishing  the  City 
of  Boston"  commonl3r  callea  "the  city 
cnarter."  The  following  is  a  brief  ou^ 
line  of  the  principal  features  of  this 
charter,  taken  from  Qumcy's  Municipal 
History  of  Boston,  p.  41 :  m  The  title 
of  the  corporation  to  be,  "The  dty  of 
Boston."  (2)  The  control  of  aU  ite 
concerns  b  vested  in  a  mavor,  a  board 
of  aldermen,  consisting  of  eight,  and 
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porations,  existing  by  prescription  or  special  charter,  prior  to  the 
legislation  by  parliament  in  1835,  before  mentioned/  and  the  care 
to  be  observed  in  applying  the  English  cases  relating  to  such  cor- 
porations to  the  town  and  city  organizations  of  New  England,  are 
instructively  set  forth  by  the  learned  Chief  Justice  Perley,  in  deliv- 
ering the  opinion  of  the  Supreme  Court  of  New  Hampshire,  in  an 
important  case  to  which  we  shall  again  have  occasion  to  allude.^ 
He  says:  "It  is  to  be  observed  that  municipal  corporations  in  Eng- 
land are  broadly  distinguished  in  many  important  respects  from 
towns  in  this  and  the  other  New  England  States.  There  is  no  imi- 
formity  in  the  powers  and  duties  of  English  municipal  corporations. 
They  were  not  created  and  established  under  any  general  public 
law,  but  the  powers  and  duties  of  each  municipality  depended  upon 
its  own  individual  grant  or  prescription.  Their  corporate  franchises 
were  held  of  the  crown  by  the  tenure  of  performing  the  conditions 
upon  which  they  had  been  granted,  and  were  liable  to  forfeiture 
for  breach  of  the  conditions.  They  indeed  answered  certain  public 
purposes,  as  private  corporations  do  which  have  public  duties  to  per- 
form, and  some  of  them  exercised  political  rights.  But  they  are  not 
like  towns  (with  us)  general  political  and  territorial  divisions  of  the 
country,  with  uniform  powers  and  duties,  defined  and  varied,  from 
time  to  time,  by  general  legislation.  Towns  (in  New  England)  do 
not  hold  their  powers  ordinarily  under  any  grant  from  the  govern- 
ment to  the  individual  corporation;  or  by  virtue  of  any  contract 
with  the  government,  or  upon  any  condition,  express  or  implied. 
They  give  no  assent  in  their  corporate  capacity  to  the  laws  which 

common  council,  of  forty-eight  inhabit-  with  the  administration  of  the  police 
ants,  to  be  called,  when  conjoined/ 'The  and  executive  power  of  the  corporar 
Qty  Council."  (3)  The  city  to  be  tion  generally,  and  with  specific  enu- 
divided  into  twelve  wards.  The  mayor  merated  powers.  (7)  All  other  powers 
and  aldermen  and  common  council  to  belonging  to  the  corporation  are  vested 
be  chosen  annually,  by  ballot,  by  and  in  the  mayor,  aldermen,  and  common 
from  inhabitants ;  four  of  the  common  council,  to  be  exercised  by  concurrent 
council  from  and  by  those  of  each  of  vote.  Post,  §  358,  note.  Boston  has 
the  wards.  (4)  The  city  clerk  to  be  an  amended  or  reformed  charter  dating 
chosen  by  the  city  council.  (5)  The  from  1854,  but  the  changes  are  not 
mayor  to  receive  a  salary.  His  duty,  structural.  They  give  the  mayor  in- 
to be  vigilant  and  active  in  cans-  creased  power.  The  City  Council  still 
ing  the  laws  to  be  executed ;  to  inspect  consists  of  two  branches.  Certain  ex- 
the  conduct  of  all  subordinate  officers ;  ecutive  officers  are  elected  by  the  peo- 
to  cause  carelessness,  negligence,  and  pie,  and  others  are  appointed  by  the 
positive  violation  of  the  laws  to  be  mayor  and  aldermen.  See  Bugbee, 
prosecuted  and  punished;  to  summon  "City  Government  of  Boston,"  in 
meetings  of  either  or  both  boards;  to  Johns  Hopkins  University  Studies, 
communicate  and  recommend  measures  1887,  fifth  series, 
for  the  improvement  of  the  finances,  *  AnUt  chap.  i. ;  postf  chap.  iii. 
the  police,  health,  security,  cleanliness,  *  Eastman  v,  Meredith.  36  N.  H. 
comfort,  and  ornament  of  the  city.  284,  290.  And  see  also  Hill  v,  Boston, 
(6)  The  mayor  and  aldermen  are  vested  122  Mass.  344 ;  post,  §§  50, 53,  65,  353, 
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impose  their  public  duties  or  fix  their  territorial  limits."  And  refer- 
ring to  the  case  then  before  the  court,  he  added:  "In  all  that  is 
material  to  the  present  inquiry,  municipal  corporations  in  England 
bear  much  less  resemblance  to  towns  in  this  country  than  to  private 
corporations  which  are  charged  with  the  performance  of  public 
duties;  and  for  these  reasons  the  English  authorities  on  the  subject 
are  but  remotely  applicable  to  the  present  case."  ^ 

§  42  (30).  Legal  Powers  of  New  England  Towns.  —  The  distinc- 
tive character  of  the  New  England  tovms,  and  particularly  the  limited 
nature  of  their  powers,  will  be  further  seen  by  a  brief  glance  at  the 
course  of  judicial  decisions  with  respect  to  their  authority  to  make 
contracts  and  to  obtain  revenue.  Money  can  only  be  raised  by 
them  for  the  piu^ses  expressed  in  the  statute,  and  for  expenses 
incident  to  such  purposes.  The  power  of  the  majority  is  wisely 
limited  by  law  to  the  object  and  cases  which  are  clearly  provided 
for  and  defined  by  statute.^ 


'  Mr.  (now  Ambassador)  Bryce,  in 
his  "American  Commonwealth/'  has 
two  interesting  chapters  on  the  subject 
of  rural  local  government  in  the  Umted 
States.  He  traces  the  origin  and  influ- 
ence of  the  New  England  town  (chaps. 
xlviii.  and  xlix.).  Prof.  Herbert  B. 
Adams  has  an  essay  on  the  "Germanic 
Origin  of  New  England  Towns,"  in 
Jolms  Hopkins  University  Studies,  first 
series. 

'  Stetson  V.  Kempton,  13  Mass.  272 ; 
Parsons  v.  Goshen,  11  Pick.  (Mass.) 
396.  "This  limitation/'  sa^rs  Mr.  Jus- 
tice WUde^  with  great  truth,  in  the  case 
last  cited,  "  upon  the  power  and  author- 
ity of  towns  to  enter  mto  contracts  and 
stipulations,  is  a  wise  and  salutary  pro- 
vision of  law,  not  only  as  it  protects  the 
rights  and  interests  of  the  minority  of 
the  legal  voters,  but  as  it  may  not  un- 
frequently  prove  beneficial  to  the  inter- 
ests of  the  majority,  who  may  be  hurried 
into  rash  and  unprofitable  speculations 
by  some  popular  or  delud ve  excitement. 
to  the  influence  of  which  even  wise  ana 
considerate  men  are  sometimes  liable. 
A  town  in  its  corporate  capacity  will 
not  be  bound,  even  by  the  express  vote 
of  the  majority,  to  the  performance  of 
contracts  or  other  legal  auties,  not  com- 
ing within  the  scope  of  the  objects  and 
purposes  for  whicn  they  are  incorjK)- 
ratedL"  The  power  of  towns  to  raise 
money  is  discussed  at  large  by  Endi- 
eoU,  /.,  in  Minot  v.  West  Roxbury,  112 


I.  1;  s.  c.  17  Am.  Rep.  52:  cited, 

Sistf  chap.  xxxi.  Anthony  v.  Aoams,  1 
et.  (Mass.)  284.  286,  per  Shaw,  C.  J. ; 
Suoted  and  followed  in  Vincent  v. 
fantucket,  12  Gush.  (Mass.)  103.  See 
also  Norton  v.  Mansfield,  16  Mass.  48 ; 
Dill  V.  Wareham,  7  Met.  (Mass.)  438 
(contract  by  the  town,  undertaking  to 
transfer  the  right  of  taking  oysters 
within  its  limits). 

Whether  towns  in  Massachusetts  are 
authorized  by  statute  to  make  any  con- 
tracts which  involve  the  payment  of 
money,  unless  the  contracts  are  such 
that  a  tax  on  the  inhabitants  may  be 
laid  to  raise  the  money,  does  not  seem 
to  be  settled  by  express  adjudication. 
Bancroft  v,  Lynnfield,  18  Pick.  (Mass.) 
566,  per  Shaw,  G.  J. ;  Tash  v.  Adams, 
10  Gush.  (Mass.)  252. 

"The  mhabitants  of  every  town 
in  this  State"  (Maine),  says  ShepUy, 
G.  J.,  in  Hooper  v,  Emery,  14  Maine, 
375,  "are  declared  to  be  a  body  politic 
and  corporate  by  the  statute;  but 
these  corporations  derive  none  of  their 
powers  from,  nor  are  any  duties  im- 
posed upon  them  by  the  common  law. 
They  have  been  denominated  quasi  cor- 
porations, and  their  whole  capacities, 
powers,  and  duties  are  derived  from 
legislative  enactments."  See  also  Pitt- 
son  V.  Glark,  15  Maine,  460,  463 ;  Au- 
gusta V,  Leadbetter,  16  Maine,  45; 
Estes  V.  School  Dist.,  33  Maine,  170; 
Mitchell  V.  Rockland,  45  Maine,  496, 
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Thus  a  town,  under  a  statute  which  restricts  it  to  raising  money 
to  provide  for  "the  poor,  for  schools,  for  the  support  of  public  wor- 
ship, and  other  necessary  charges,"  cannot  raise  money,  even  in  the 
time  of  war,  and  when  the  town  is  in  inmiediate  danger  from  the 
enemy,  for  the  payment  of  additional  wages  to  the  drafted  and  en- 
listed militia,  and  for  other  purposes  of  defence.  This  b  not  a  cor- 
porate  duty,  but  the  duty  of  the  general  government.*  Nor  can  it 
appropriate  money,  contract  for,  or  levy  a  tax  to  aid  in  the  construc- 
tion of  a  road,  which,  by  law,  is  to  be  made  at  the  expense  of  the 
county,  and  not  the  town.'  A  town  may,  it  is  said,  raise  money  to 
meet  ordinary  expenditures,  such  as  the  payment  of  officers,  the 


504 ;  Salem  Mill  Dam  v.  Ropes,  6  Pick. 
23,  32 ;  School  Dist.,  Ac.  v.  Wood,  13 
Mass.  193,  per  Parker,  C.  J. ;  Mower  v, 
Leicester,  9  Mass.  247,  250.  The  legis- 
lature may  authorize  and  require  a 
town  in  Massachusetts  to  raise  and  ex- 
pend money  for  public  use  within  its 
limits,  or  for  reimbursing  money  paid 
for  such  public  use.  Agawam  v.  Hamp- 
den, 130  Mass.  528,  and  cases  cited. 
Non-residents  of  municipalities.  Post. 
i  371. 

Where  the  legislature  has  prescribed 
the  purposes  for  which  money  ma^r  be 
raised  by  taxation,  it  cannot  be  raised 
for  other  and  distinct  purposes;  nor 
when  it  is  raised  and  collected  for  au- 
thorized and  proper  purposes  can  it 
be  appropriated  to  or  expended  upon 
other  anci  different  objects.  This  would 
be  to  break  down  and  defeat  the  limi- 
tation. Hence  towns  cannot  give  away 
or  distribute,  per  capita  or  otherwise, 
money  collected  by  taxation.  Hooper 
V.  Emery,  14  Maine,  375,  explaimng 
Ford  V.  Clough,  8  Greenl.  ■  (Maine)  334 ; 
Davis  V.  Bath,  17  Maine,  141;  Pease 
V,  Ck>mish,  19  Maine,  191 ;  Stetson  v, 
Kempton,  13  Mass.  272 ;  Dillingham  v. 
Snow,  5  Mass.  547 ;  Spaulding  v.  Low- 
ell, 23  Pick.  (Mass.)  71 ;  Woodbury  v. 
Hamilton,  6  Pick.  (Mass.)  101 ;  Cooley 
V.  Granville,  10  Cush.  (Mass.)  56. 

The  Vermont  statute  respecting  the 
powers  of  towns  is  nearly  a  transcript 
of  that  of  Massachusetts.  The  Supreme 
Court  of  Vermont  approves  of  the  ex- 
position of  the  statute  given  by  the 
Supreme  Court  of  Massachusetts  in 
Wfllardv.'Newburyport,  12  Pick.  230; 
Allen  V.  Taunton^  19  Pick.  485:  Tony 
V.  Milbuiy,  21  Pick.  64 ;  Spaulding  v. 
Lowell,  23  Pick.  71 ;  Hardy  v,  Wal- 
tham,  3  Met.  163,  per  Isham,  J.,  in  Van 
Sicklen  v,  Burlington,  27  Vt.  70.    For 


discussion  of  powers  and  duties  of  ae- 
lectmen,  and  digest  of  previous  deci- 
sions in  New  Harnpehire,  see  Carleton  v. 
Bath,  22  N.  H.  559.  Have  no  general 
authority  to  bind  the  town  by  contract. 
Andover  v.  Grafton.  7  N.  H.  298.  But 
are  confined  to  sucn  acts  as  are  neces- 
sary to  the  discharge  of  their  duties. 
Sanborn  v.  Deerfield,  2  N.  H.  253. 
Cannot,  ex  officio,  adjust  controversies 
of  suits,  or  release  a  cause  of  action. 
Carleton  v.  Bath,  22  N.  H.  559.  May 
indemnify  town  officers  in  proper  cases. 
Pike  v.  Middleton,  12  N.  H.  278;  poet, 
f  307.  But  there  is  no  promise  implied 
in  law  against  a  town  to  indemnify  se- 
lectmen in  any  case  for  damages  which 
they  have  been  compelled  to  pay,  aris- 
ing out  of  the  dischaige  of  offidal  duty. 
Eaves  ».  Shattuck,  35  N.  H.  189.  Are 
supposed  to  be  liable  to  the  corporation 
for  gross  neglect  of  official  duty.  San- 
bom  V.  DeeAeld,  2  N.  H.  253,  by  Wood- 
bury, J.  Notes  made  by  a  treasurer  of 
a  New  England  town  to  a  bank,  in  pay- 
ment for  money  borrowed  without  the 
knowledge  of  the  town,  are  not  binding 
upon  the  town,  unless  authorized  by 
a  vote  of  the  town  at  a  meeting  duly 
warned  for  that  purpose,  or  ratified  by 
the  vote  of  such  a  meetii^  dul^  warned  • 
for  the  purpose  of  such  ratification. 
Bloomfield  v.  Charter  Oak  Bank,  121 
U.  S.  121.    See  infra,  §§  507-509. 

^  Stetson  V.  Kempton,  13  Mass.  272, 
where  the  phrase,  necessary  town  charges, 
is  construed  by  Parker,  C.  J. ;  and  see 
comment  of  Shaw,  C.  J.,  12  Pick.  227, 
230;  8.  c.  23  Pick.  74;  and  of  Dewey, 
J.,  in  Allen  v.  Taimton,  19  Pick.  485, 
487;  18  Pick.  566:  10  Cush.  57;  oi 
Clifford,  J.,  in  Burrill  v,  Boston,  2  Clif- 
ford C.  C.  590. 

>  Parsons  v.  Xjoshen,  11  Pick.  396; 
Anthony  v.  Adams,  1  Met.  (Mass.)  284. 
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support  and  defence  of  actions^  the  expenses  incident  to  discharging 
duties  imposed  by  law^  looking  to  the  safety  and  convenience  of  the 
citizens.  Thus  it  can  erect  a  town  or  city  hall,  or  market  house,  but 
not  a  theatre,  a  circus,  or  any  place  of  mere  amusement,  nor  even 
a  statue  or  monument,  unless  in  populous  and  wealthy  towns  as 
suitable  ornaments  to  public  buildings  or  squares/  So  towns  may 
provide  for  the  support  of  a  public  clock,  hay-scales,  burying-ground, 
wells,  reservoirs,  and  many  other  like  objects,  which  relate  to  the 
accommodation  and  convenience  of  the  inhabitants,  and  which 
have  been  placed  under  the  municipal  jurisdiction  of  towns  by 
statute  or  by  usage.^ 

§  43  (31).  Each  one  of  the  United  States,  in  its  organized  politi- 
cal capacity,  although  it  is  not  in  the  proper  use  of  the  term  a  corpo- 
ration, yet  it  has  many  of  the  essential  faculties  of  a  corporation, 
a  distinct  name,  indefinite  succession,  private  rights,  power  to  sue, 
and  the  like.  Corporations,  however,  as  the  term  is  used  in  our 
jurisprudence,  do  not  include  States,  but  only  derivative  creations, 
owing  their  existence  and  powers  to  the  State  acting  through  its 
legislative  department.  Like  corporations,  however,  a  State,  as  it 
can  make  contracts  and  suffer  wrongs,  so  it  may,  for  this  reason 
and  without  express  provision,  maintain  in  its  corporate  name  actions 
to  enforce  its  rights  and  redress  its  injuries.'  But  a  State  is  not 
Uable  to  be  sued  without  its  consent  ;^  although  it  is  not  unusual  for 
States,  by  special  provision,  to  authorize  suits  to  be  brought  against 
them,  but,  as  the  permission  is  voluntary,  they  may  prescribe  the 
terms,  and,  unless  it  impairs  the  obligation  of  existing  contracts,  may 

^  Stetson  V.  Kempton,  13  Mass.  272,  Private  property  of  the  inhabitants  may 

per  Parker,  C.  J. ;  Allen  v.  Taunton,  19  be  taken  to  satisfy  a  judgment  against 

Pick.  485,  487,  opinion  by  Dewey ,  J.,  as  the  town.   Poet,  \  1639,  note  and  cases, 

to  power  of  towns  in  Massachusetts;  chap,  xxxii. 

Spaulding  v.  Lowell,  23  Pick.  71 ;  opin-  »  Delafield  v,  Illinois,  2  ffill  (N.  Y.), 

ion  of  bhaw,  C.  J.,  on  same  subiect,  159,  162;  26  Wend.  192,  affirming  s.  c. 

Parker  v.  Concord,  71  N.  H.  468,  citing  8  Paige,  531 ;  Indiana  v,  Woram,  6  HiU 

note.  (N.  Y.),  33.     These  cases  hold  that 

'  WiUard  v.  Newbur3rgort,  12  Pick.  States  may  sue  as  plaintifT  in  the  Stale 

227,  230.     General  mumcipal  powers  courts.   State  v.  Delesdenier,  7  Tex.  76 ; 

held  to  include  power  to  erect  a  town-  People  v.  Assessors,  1  Hill  (N.  Y.),  620. 

halL    Greeley  u.  People,  60  lU.  19 ;  Bell  The  governor  of  a  State,  as  the  head  of 

V,  Platteville,  71  Wis.  139.    But  does  the  executive  department,  is  a  corpora- 

not  include  power  to  defray  expenses  tion  sole,  and  bonds  made  payalne  to 

of  a  committee  to  petition  the  legisla-  him  may  be  enforced  for  the  benefit  of 

tore  to  destroy  the  existence  of  the  town  those  interested.     Governor  v,  Allen, 

by  annexing  it  to  another  town.    Minot  8  Humph.  (Tenn.)  176 ;' Polk,  Gover- 

».  West  Roxbuiy,  112  Mass.  1 ;  s.  c.  17  nor,  v.  Plummer,  2  Humph.  500. 

Am.  Rep.  52:  Coolidge  v,  Brooklme,  ^  Briscoe   v.   Bank,    11   Pet.   257, 

114  Mass.  592.     lAabUUy  of  tcums  in  321. 
actions  of  tort.     See  post,  chap,  xxxii. 
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withdraw  the  consent  at  pleasure/  The  like  distinction  between 
the  State  and  its  corporate  creations  existed  in  the  Roman  law. 
The  State  like  the  corporation  was  a  Juristical  Person,  but  unlike 
corporations  it  was  not  subject  to  the  jurisdiction  of  any  judge. 
G)rporations  were  the  subject  of  Private-law  relations,  but  not  so 
the  State  or  Fiscus.  The  jural  relations  of  the  State  and  of  corporar- 
tions  are,  in  many  respects,  essentially  dissimilar.'  A  devise  to  a 
State  for  any  object  which  it  may  properly  aid  or  provide  for  is  valid.* 
Extended  consideration  of  the  powers  of  the  States,  and  of  their 
relation  to  the  United  States  and  to  each  other,  is  not  within  the 
scope  of  the  present  work,  which  is  limited  strictly  to  municipal 
corporations. 

>  Beers  v.  Arkansas,  20  How.  527;  Duluth,  2  Dillon  C.  C.  406;    Kansas 

Dodd  V.  Miller,  14  Ind.  433 ;  Auditor  v.  v,  Ck)lorado,  206  U.  S.  46.    The  United 

Davies,  2  Pike  (Ark.),  494;    Ellis  v.  States  Circuit  Court  has  not.    lb. 
State,  4  Ind.  1 ;  State  v.  Trustees,  5  Ind.        '  Sa\igny,    Jural    Relations    (Rat- 

77.    The  Supreme  Court  of  the  United  tigan's  Translation,  §§  86,  87);   ante. 


States  has  original  jurisdiction  in  cases  §  3 ;  post^  §  70,  note.  ^ 
in  which  a  State  shall  be  a  party,  as  also  '  McDonough  Wil* 
in  suit  between  States.     JKentucky  v,   367,  382 ;  post,  { 984. 


in  which  a  State  shall  be  a  party,  as  also        '  McDonough  Will  Case,  15  How. 
in  suit  between  States.     JKentucky  v, 
Dennison,  24  How.  66;   Wisconsin  v. 
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In  England.  —  Difference  between  Regal  and  Parliamentary  Corpora-- 
tions.  —  Municipal  Corporations  Act  of  1835 

§  50  (32).  Oreation  and  Kinds  in  England  ;  Oharter  defined.  — 
In  England,  corporations  can  be  created  only  in  one  of  two  ways: 
1,  by  the  king's  charter;  2,  by  act  of  parliament.  They  exist  there, 
however,  —  1,  by  the  common  law;  2,  by  prescription;  3,  by  royal 
charter;  4,  by  authority  of  parliament.  Corporations  at  common 
law  are  those  which  derive  their  existence  and  powers  from  imme- 
morial usage,  although  they  may  have  had  their  origin  in  an  act 
of  parliament  or  royal  grant,  no  longer  discoverable.  Those  by 
prescription  presuppose  a  grant  by  charter  or  act  of  parliament, 
which  has  been  lost.    Into  corporations  created  by  regal  or  legisla- 
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tive  grant  may  be  resolved  what  have  been  styled  corporations  by 
implication,  which  is,  where  a  body,  lawfully  constituted,  cannot 
carry  into  eflFect  its  purposes  without  attributing  to  it  a  corporate 
character.  The  franchise  of  being  a  corporation,  and  the  right  to 
exercise  corporate  powers  and  to  enjoy  corporate  privileges,  can  be 
claimed  in  no  other  way  than  as  above  stated.  A  legal  sanction 
to  the  corporate  character  is,  therefore,  absolutely  necessary,  and 
is  always  impUed.^ 

The  distinction  between  corporations  which  derive  their  existence 
from  the  king's  charter  and  those  which  derive  their  existence  from 
parliament  is  important.  A  royal  charter  is  a  written  instrument, 
in  the  form  of  letters-patent,  under  the  great  seal,  addressed  to  all 
the  subjects  of  the  realm,  containing  a  grant  by  the  crown  to  the 
persons  named,  of  the  franchises,  powers,  and  privileges  therein 
mentioned.  A  charier  of  incorporation,  therefore,  is  the  written 
instrument  by  which  the  king  creates  the  corporate  body,  names  it, 
defines  its  objects,  and  confers  its  powers.  Unless  restricted  in  the 
charter,  all  of  the  common-law  incidents  of  a  corporation  attach  to 
it,  but  no  corporation  can  pursue  objects  not  warranted  by  its  char- 
ter. The  charter  is  the  organic  act  which  gives  to  the  corporation 
both  its  existence  and  its  peculiar  character.' 

§  51  (33).  Boyal  and  Parliamentary  Oharten.  —  The  king's  char- 
ier  may  confer  upon  the  corporation  it  institutes  all  the  usual  and 
ordinary  powers  of  a  corporate  body,  but  it  cannot  invest  such  a 
body  with  extraordinary  powers,  such  as  proceeding  in  a  manner 
different  from  the  common  law,  or  punishing  by  forfeiture  or  im- 
prisonment, or  conferring  an  exclusive  right  of  trading.  When  the 
king  grants  clauses  which  are  illegal  they  are  void;  and  if 'illegal 
and  not  confirmed  by  parliament,  no  length  of  time  or  of  usage  will 
make  such  clauses  valid.  But  parliament,  in  the  fulness  of  its 
power,  may  grant  to  corporations  which  it  erects  such  powers, 
ordinary  and  extraordinary,  as  it  deems  proper;  and  it  may,  as  it 
has  often  done,  confirm  clauses  in  royal  charters  which  were  void, 
because  beyond  the  king's  power  to  grant. 

§  52  (34).  Assent  and  Acceptance  of  Grantee;  Revocation. — 
The  king  cannot  incorporate  a  body  of  men  wUhoid  their  assent. 

»  WiUc.  21;   Glover,  23;   Grant,  6,  Rusaell,  9  Mo.  507;   past,  §{  64,  232, 

7;    1  Kyd,  39;  Angell  &  Ames,  §  69;  note. 

Bro.  Corp  65;   Eastman  v.  Meredith,        '  Outline  of  municipal  charter  of 

36  N.  H.  284,  290,  per  Perley,  C.  J. ;  St.  the  Middle  Ages.    Ante,  §  7.    Charters 

Louis  v.  Allen,  13  Mo.  400 ;  St.  Louis  v,  defined ;  past,  {  230. 
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Until  his  charter  has  been  accepted,  it  is  therefore  inoperative/ 
When  once  accepted,  the  acceptance  is  irrevocable.  The  acceptance 
must  be  by  the  grantees;  and  it  is  held  that  a  valid  acceptance  may 
be  made  by  a  majority  of  the  grantees.  The  charter  must  be  accepted 
in  Mo,  or  not  at  all,  for  there  can  be  no  partial  acceptance  without 
the  assent  of  the  crown,  which  must  be  ^own  by  matter  of  record. 
If  the  corporation  be  a  new  one,  acceptance  of  part  of  the  charter  is 
taken  as  acceptance  of  all.  Acceptance  may  be  shown  by  user,  — 
by  acting  under  it,  as  well  as  by  the  formal  action  of  the  corporate 
body.  After  acceptance  the  crovm  cannot  resume  the  grant,  or  dis- 
solve or  destroy  the  corporation,  without  the  consent  of  the  grantees 
or  their  successors.  The  crown,  at  common  law,  can  create  a 
corporation  for  municipal  government  in  any  place  where  there  is 
not  at  the  time  an  existing  corporation  of  the  same  kind,  but  there 
cannot  be  concurrentiy  two  corporations  for  the  same  place,  having 
the  same  powers  or  jurisdiction.  But  the  limitations  upon  the 
power  of  the  crown  do  not  apply  with  respect  to  municipal  corporar 
tions  created  by  'parliamerd.  Its  power  Ls,  legally  speaking,  illimitable. 
It  may  create  or  abolish  and  change  at  its  pleasure,  with  or  without 
the  assent  of  the  people  or  corporation  to  be  thereby  affected.  It 
may  change  royal  charters;  but  parliamentaiy  corporations  cannot 
be  affected,  without  the  consent  of  parliament,  by  charters  granted 
by  the  crown.  Except  as  to  the  extent  of  powers  which  may  be  con- 
ferred, a  parliamentary  corporation  is,  at  common  law,  similar  to 
that  which  is  created  by  the  crown.^ 

§  53  (35).  Oonatitation  of  an  Old  English  MnnicipaUty.  —  Prior 
to  1835  many  of  the  towns,  boroughs,  and  cities  of  England  were  incor" 
poraied  in  one  of  the  ways  mentioned;  that  is  to  say,  there  were  in 
them  bodies  corporate,  established  for  the  local  government  thereof. 
There  was  no  uniformity  in  the  constitution  or  powers  of  these  cor- 
porate bodies.    The  corporation  proper  was  not  the  town  or  place, 

*  Acceptance  of  charter.   Post,  {§69/ in  Rome.    ArOe,  $  3.    And  so  in  Eng- 

92,  108;  cnap.  xxx.    As  acceptance  was  land.    "Each  town  was  regarded  as  a 

necessary  to  make  the  king's  charter  corporate  community,"  pnor  to  any 

operative,  the  municiped  charters  which  actual  grant  of  a  charter.    Heam,  Gov- 

he  gave  were  all  given  to  existing  com-  emment  of  England,  475,  501 ;   post, 

munities  having  a  recc^nized  and  or-  {§  97,  353. 

gaziized  existence,  and  m  the  habit  of  '  Authorities  last  cited.  Respect- 
acting  as  one  body,  through  elections  ing  the  authority  of  the  crown  to  grant 
or  i^ncies  or  offices.  Per  Campbell,  J.,  charters  to  incorporate  towns,  since  the 
in  People  v.  Bennett,  29  Mich.  451.  General  Municipal  Corporations  Act  of 
Towns  and  cities,  that  is,  compact  1835,  see  Rutter  v.  Chapman,  8  M.  ^ 
bodies  of  people,  have  a  natural  exist-  W.  1 ;  Rc^.  v.  Boucher,  3  Q.  B.  644 ; 
ence,  and  what  may  be  called  a  natural  8.  c.  2  G.  £  D.  737. 
^uasi  corporate  character.    It  was  so 
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but  a  corporate  body  constitided  wiihin  U,  with  powers  or  jurisdic- 
tion, more  or  less  extensive,  to  govern  the  inhabitants.  These  bodies 
were  established  at  different  times,  and  from  different  motives.  The 
first  distinct  recognition  of  a  municipal  corporation  was  in  the  18tb 
of  Henry  VI.  (a.  d.  1439),  with  reference  to  Kingston-upon-HuU, 
which  had  an  express  charter  of  incorporation  granted  to  it,  for  the 
first  time,  in  that  year.  Charters  had  previously  been  granted  to 
it  by  different  sovereigns,  at  various  times,  giving  it  various  privi- 
leges, but  they  did  not  incorporate  the  place,  nor  was  it  incorporated 
until  the  charter  of  18th  Henry  VI.,  which  is  the  first  that  uses 
terms  of  incorporation.*  Subsequently  such  corporations  were  erected 
from  time  to  time,  each  with  its  peculiar  constitution,  depending  on 
the  provisions  of  the  charter  or  prescriptive  usage.  The  constitu- 
tion of  the  corporations  was  so  various,  and  is  so  different  from  the 
American  model,  that  it  requires  care  to  get  an  accurate  idea  of 
it.  For  illustration,  we  wiU  take  a  simple  form,  namely,  where  by 
charter  or  by  prescription  the  corporation  consists  of  the  mayor, 
aldermen,  and  commonalty  of  a  town.  Here  there  are  three  ranks, 
classes,  or  parts:  1,  the  mayor,  or  head  officer;  2,  the  aldermen, 
the  number  of  whom  is  definite,  being  fixed  by  the  charter,  or  by 
prescriptive  usage;  3,  the  commonalty,  that  is,  the  common  free- 
men, whose  number  is  indefinite,  and  whose  rights  in  the  course 
of  time  were  largely  usurped  or  destroyed.'  These  three  classes 
were  denominated  the  integral  parts  of  the  corporation,  and  no  cor- 
poration was  complete  (except  it  be  otherwise  provided  by  the 
charter)  unless  the  mayor,  or  head  officer,  a  majority  of  the  definite 
class  (that  is,  a  majority  of  the  aldermen),  and  some  members  of 
the  indefinite  class,  or  commonalty,  be  in  existence.  Hence,  during 
a  vacancy  in  the  office  of  mayor,  no  valid  corporate  act  can  be  done 
except  to  dect  another,  since  without  a  mayor  the  corporate  body 
is  incomplete.  Hence,  also,  at  every  corporate  meeting  it  was  essen- 
tial, at  common  law,  that  there  should  be  present  the  mayor,  or 
head  officer,  whose  duty  it  was  to  preside,  also  a  majority  of  each 
definite  integral  class,  and  some  members  of  each  indefinite  class, 
if  there  be  more  than  one  such  class. 

§  54  (36).  Municipal  Corporations  Reform  Act  of  1885,  and 
Revised  Act  of  1882.  —  In  the  course  of  time,  as  we  have  already 
pointed  out,  great  abuses  had  crept  into  these  bodies,  which  parliar 
ment  had  frequently  been  obliged  to  redress.^    G)mplaints  of  griev- 

*  Glover  on  Munic.  CJorp.  16.  Luehrman  v.  Shelby  Taxing  Dist.,  2 
»  ArUe,  §  10.  Lea  (Tenn.),  425. 

*  Introductoiy  chapter,  anUf  {  10. 
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ances  were  universal,  and  misrule,  confusion,  and  internal  disputed 
were  so  general  that  the  municipal  system  of  government  fell  into 
great  and  deserved  disrepute.  As  a  meaaure  of  reform,  the  Munici- 
pal Corporations  Act  of  5  and  6  Wm.  IV.  chap.  Ixxvi.,  was  devised 
and  enacted.*    "I  cordially  concur/*  said  the  king,  "in  this  impor- 


*  The  reformed  House  of  Commons 
presented  an  address  to  William  IV., 
reciuesting  the  appointment  of  a  com- 
mission to  inquire  into  the  state  of  the 
municipal  corporations  in  England  and 
Wales.  The  commission  which  was 
appointed  made  a  thorough  examina- 
tion of  the  condition  of  the  various 
boroughs,  and  their  report  disclosed 
abuses  and  defects  which  it  seems  mar- 
vellous that  any  spirited  people  so  long 
endured.    See  chap,  i.,  aritef  §  10. 

Official  Report  as  to  the  abuses 
AKD  DEFECTS  fouud  to  exist  in  the  mu- 
nicipal corvoratUma  of  England  and 
Wales.  —  Tne  commission  ascertained 
the  existence  of  two  hundred  and  forty- 
six  corporations  in  England  and  Wales, 
exercising  municipal  fimctions.  The 
population  of  these  corporate  places 
exceeded  two  millions  of  people.  Some 
of  these  corporations  claimed  to  act 
under  prescriptive  custom,  but  most 
of  thein  under  several  charters,  forming 
a  continued  series  from  a  very  early 
date,  but  generally  imder  charters 
granted  from  the  reign  of  Edward  I. 
down  to  the  reign  of  Ueoige  IV.  inclu- 
sive. The  number  of  corporators  stated 
to  be  definite,  in  fifty  boroughs,  varied 
in  most  cases  from  imder  ten  to  thirty, 
and  those  indefinite,  in  one  hundred 
and  sixty-two  boroughs,  varied  from 
twelve  to  five  thousand,  but  usually 
averaged  from  fifty  to  two  himdred  cor- 
porators. The  tides  to  freedonif  or  citi- 
zenship, generally  comprehended  those 
arising  from  birth,  servitude,  marriage, 
purclmse,  gift,  or  election.  The  govern- 
tng  bodies  were  formed  by  the  close  and 
fx>rru|>t  system  of  sdf-dectUm  in  a  great 
majority  of  the  municipalities.  The 
corporate  officers,  such  as  the  mayor, 
pr  other  head  of  the  corporation,  the 
recorder — frequently  unprofessional  — 
and  the  town-clerk,  were  appointed  by 
the  self^lected  governing  body  from 
its  own  immaculate  conclave.  Some  of 
the  municipalities  possessed  exclusive 
criminal  jurisdiction,  extending  to  the 
trial  of  felonies  and  all  other  offences, 
whereas  many  ai>pear  never  to  have 
had  any  crimmal  jurisdiction.  Several 
boroughs  had  civil  jurisdiction  extend- 
ing to  the  decision  of  all  actions, — 


some  extending  to  the  decision  of  per- 
sonal and  mixed  actions;  others  to  the 
decision  of  personal  actions;  while  in 
a  considerable  number  no  civil  jurisdic- 
tion appeared  ever  to  have  existed.  The 
proj)€rty  in  some  few  boroughs  was 
trivial,  but  the  revenue  generaJLly  aver- 
aged from  £500  to  £  1 ,000  in  each,  while 
in  some  the  property  exceeded  £50,000 
per  annum.  In  a  few  towns  corporate 
the  accoimts  were  printed  for  distribu- 
tion and  audited  publicly ;  but  in  most 
cases  the  accounts  were  neither  duly 
kept,  nor  audited,  nor  published,  he- 
siaes  being  inaccurate  and  in  a  generally 
unsatisfactory  state.  The  annual  in- 
come of  these  municipal  corporations 
amounted  to  about  £366,000,  and  the 
expenditure  to  £377,000,  while  the  debt 
in  one  hundred  and  thirty-three  ex- 
ceeded the  sum  of  two  millions  sterling. 
Throughout  the  course  of  the  investiga- 
tion of  the  commissioners  there  were 
perceptible  the  same  complaints,  —  of 
magistrates  ill-qualified  by  education 
and  habits  for  their  situations,  gener- 
ally partial,  and  sometimes  corrupt; 
of  courts,  which  might  be  made  the 
instruments  of  much  local  advantage, 
falling  into  disuse  through  defects  of 
their  origined  constitution  and  their 
recent  maladministration ;  of  juries  im^ 
properly  selected  by  reason  of  notorious 

Sarty  bias;  of  revenue  misapplied;  of 
ebt  contracted,  and  of  property  alien- 
ated; of  the  absence  of  all  accounts 
and  the  denial  of  all  accountability 
by  certain  corporations ;  of  the  insum- 
ciency  of  the  police,  the  neglect  of  pav- 
ing and  lighting,  and  the  want  of  tnose 
municipal  accommodations  for  which 
the  public  property  committed  in  trust 
to  tne  corporation  would,  if  duly  ad- 
ministered, be  amply  sufficient  to  pro- 
vide. Having  given  a  general  view  ot 
the  ordinary  constitution  of  the  various 
municipalities,  the  commissioners  next 
proceeded  to  specify  some  of  their  de- 
fects. The  most  common  and  most 
striHnp  defect  in  the  constitution  of  the 
municipal  corporations  was,  that  the 
corporate  bodies  existed  independendy 
of  the  communities  among  which  they 
were  found.  The  corporators  looked 
upon  themselves,  and  were  considered 
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tant  measure,  which  is  calculated  to  allay  discontent,  to  promote 
peace  and  union,  and  to  procure  for  those  communities  the  advan- 

by  the  inhabitants,  as  separate  and  of  the  corporate  property.  The  most 
exclusive  bodies ;  they  had  powers  and  flagrant  abuses  arose  from  this  perver- 
privileges  within  the  towns  and  cities '  sion  of  municiped  privileges  to  political 
from  which  they  were  named,  but  in  objects.  Thus  the  inhabitants  had  to 
most  places  all  identity  of  irUereH  be-  complain,  not  only  that  the  election  (^ 
tween  the  corporation  and  the  inhab-  their  magistrates  and  other  municipal 
itants  disappeared.  That  was  the  case  fimctionaries  was  made  by  an  inferior 
even  where  the  corporation  included  class  of  themselves,  or  by  persons  un- 
a  large  body  of  inhabitant  freemen.  It  connected  with  the  town,  out  also  of 
appeared  in  a  more  striking  degree  as  the  disgraceful  practices  by  which  the 
the  ix)wers  of  the  corporation  had  been  magisterial  office  was  frequently  ob- 
restricted  to  smaller  numbers  of  the  tained ;  while  those  who,  by  character, 
resident  population,  and  still  more  fflar-  residence,  and  property,  were  b^ 
ingly  when  the  local  privileges  had  been  qualified  to  direct  and  control  its  mu- 
conferred  on  nonrresident  freemen,  to  nicipal  affairs  were  excluded  from  any 
the  exclusion  of-  the  inhabitants  to  share  in  the  elections  or  management, 
whom  thev  rightfully  ought  to  belong.  The  exclusive  and  party  spirit  oelong- 
The  privilege  of  electing  mernbers  of  ing  to  the  whole  corporate  body  ap- 
parliament  bdngthat  which, before  the  p^ued  in  a  still  more  marked  manner 
passing  of  the  Reform  Act,  conferred  in  the  councils  by  which  in  most  cases 
upon  the  self-elected  governing  bodies  it  was  governed.  These  councils  were 
or  close  corporate  towns  their  principal  usually  edjMected,  and  held  their  offices 
importance,  and  the  rewards  forpolitical  for  life.  They  were  commonly  of  ohe 
services,  which  the  patron  was  accus-  political  j)arty,  and  their  proceedings 
tomed  to  distribute  amonff  them,  caused  were  mainly  directed  to  secure  and 
this  function  to  be  considered  in  many  perpetuate  the  ascendency  of  the  partv 
places  as  the  sole  object  of  their  in-  to  which  they  belonged.  IndividusOs 
stitution.  The  power  so  monopolized,  of  adverse  political  opinions  were,  in 
and  emploved  in  a  mode  unsuitable  to  most  cases,  systemaucally  excluded 
the  altered  circumstances  of  the  times,  from  the  govemin^;  body.  These  coun- 
led  to  various  abuses  of  the  system,  cils,  which  embodied  the  opinions  of  a 
The  custom  of  keeping  the  number  of  single  party,  were  entrusted  with  the 
corporators  as  low  as  possible  may  be  nomination  of  magistrates,  of  the  civil 
referred  to  the  wish  for  preserving  the  and  criminal  judges,  often  of  the  su- 
parliamentary  franchise  rather  than  to  perintendents  of  police,  and  were,  or 
the  desire  of  monopolizing  the  munici-  ought  to  have  been,  the  leaders  in  eveiy 
pal  authority,  whicn  had  oeen  coveted  measure  that  concerned  the  interests 
onlv  as  a  means  of  securing  the  other  and  prosperity  of  the  town.  So  far 
and  more  highly  prized  pnvilege.  A  from  being  the  representatives  either 
great  number  of  corporations  were  pre-  of  the  population  or  of  the  property  of 
served  solely  as  pJliHcal  engines,  and  the  town,  thev  did  not  represent  even 
the  towns  to  wnich  they  belonged  the  privilegea  class  of  freemen;  and 
derived  no  benefit,  but  often  much  being  elected  for  life,  their  proceedings 
injury,  from  their  existence.  To  main-  were  unchecked  by  any  feeling  of  re- 
tain the  political  ascendency  of  a  party,  sponsibility.  The  commissioners  re- 
or  the  politicfid  infiuence  of  a  family,  ported  that  there  prevailed  amongst 
was  the  one  end  and  object  for  which  the  inhabitants  of  a  great  majority  of 
the  powers  entrusted  to  a  numerous  the  incorporated  towns  a  general  and 
class  of  these  bodies  have  been  exercised,  a  just  dissatisfaction  with  their  mu- 
This  object  was  systematically  pursued  nicipal  councils,  whose  powers  were 
in  the  admission  of  freemen,  resident  subject  to  no  proper  control,  whose  acts 
or  non-residentj  in  their  election  of  ancf  whose  proceedings,  being  secret, 
municipal  functionaries  for  the  council  were  unchecked  by  the  influence  of 
or  the  magistracy ;  in  the  appointment  public  opinion ;  a  distrust  of  the  mu- 
of  subormnate  officers  ana  the  local  niciped  magistracy,  tainting  with  suspi- 
police ;  in  the  administration  of  chai^  cion  the  local  .administration  of  justice, 
ities  entrusted  to  the  municiped  author^  and  often  accompanied  with  contempt 
ities;  in  the  expenditure  of  the  cor-  of  the  persons  by  whom  the  law  was 
porate  revenue,  and  in  the  management  administered ;   a  discontent  imder  the 
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tages  of  responsible  government."  This  act  organizes  all  of  the 
municipal  corporations  of  England  and  Wales  upon  a  uniform 
model}  It  does  not  altogether  destroy  their  previously  existing  law- 
ful corporate  powers,  but  it  does  sweep  away  all  laws,  statutes,  char- 
ters, and  usages  inconsistent  with  or  contrary  to  its  provisions.  It 
defines  who  shall  be  burgesses  or  citizens,  making  the  right  essen- 
tiaUy  to  depend  upon  occupancy  of  houses  or  shops  within  the 
borough,  and  the  payment  of  taxes  for  the  relief  of  the  poor.  These 
burgesses  or  citizens  elect,  from  time  to  time,  a  fixed  number  of 
proper  persons  to  be  councillors,  and  the  council  (composed  of  the 
mayor,  aldermen,  and  counciUors)  elect,  from  qualified  persons,  the 
aldermen,  and  also  the  mayor  and  the  ministerial  and  inferior  cor- 
porate officers.  The  council  is  the  governing  body  of  the  corpora- 
tion, and  its  most  important  powers  are  defined  by  various  acts  of 
parliament .  It  will  thus  be  perceived  that  the  original  power  is  in 
the  buigesses  or  citizens;  that  the  act  adopts  the  representative 
system,  and  proceeds  upon  the  idea  that  a  substantial  interest  in 
the  incorporated  place,  which  is  made  necessary  in  order  to  be  a 
burgess  or  citizen,  will  induce  care  in  the  selection  of  councillors; 
and  that  frequent  elections  will  prove  the  most  effectual  check  on 
those  entrusted  with  the  administration  of  the  municipal  authority, 
which  is  carefully  limited  and  defined. 

The  Act  of  1835,  with  its  amendments,  re-enacted  and  consolidated 
by  the  Municipal  Corporations  Act  of  1882  (45  and  46  Vict.  chap.  1. ; 
L.  R.  18  Stats.  205),  which  went  into  force  January  1,  1883,  consti- 
tutes the  body  of  the  existing  English  municipal  corporations  system. 
The  leading  provisions  of  the  Act  of  1835  are  so  important  to  be 
understood  in  the  study  and  application  of  the  English  cases  decided 
thereunder  to  questions  arising  in  this  country,  and  contain  so  much 
of  interest  to  the  lawyer,  the  legislator,  and  the  municipal  inquirer, 
that  they  are  given  or  referred  to  in  the  note  to  this  section.^  Between 

burdens  of  local  taxation,  while  revenues  to   be,  —  useful  and  efficient  instru- 

that  ought  to  be  applied  for  the  public  ments  of  local  government.    Glover's 

advantage  were  oiverted  from  their  Historical  Summary  of  the  Corporate 

legitimate  use,  and  sometimes  waste-  System  of  Great  Britain  and  Ireland, 

fuUy  bestowed  for  the  benefit  of  in-  pp.  38  to  45.    The  result  was  the  Mu- 

dividuals,  sometimes    squandered  for  mcipalCorporationsActof  5and  6Wm. 

purposes  injurious  to  the  character  and  IV.  chap.  Ixxvi.  See  chap,  i.,  ante,  $  10. 
morals  of  the  people.    The  commission-        ^  The  city  of  London  was  the  only 

ers  therefore  felt  it  their  duty  to  repre-  corporate    body   excepted   from   this 

sent  to  his  Majesty  that  the  municipal  statute.     Modem  London,  ante,  §  25. 
corporations  of  England  and  Wales        '  Municipal  Corporations  Act  of 

newierpoeeees  nor  deirve  the  con&dence  5  and  6  Wm.  IV.  chap,  lxxvi.,  en- 

or  respect  of  his  Majesty's  subjects,  and  acted  Sept.  9,  1835,  and  codified  bt 

that  a  thorough  reform  must  be  effected  the  Municipal  Corporations  Act  of 

before  they  can  become  what  they  ought  1882, 45  and  46  Vict.  chap.  l.  —  Name, 
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1835  and  1882^  not  less  than  fifty-five  acts  were  passed  more  or  less 
relating  to  municipal  corporations,  and  in  general  amendatory  of 


dec.  This  act  commences  by  reciting 
that  ''whereas  divers  bodies  corporate 
at  sundry  times  have  been  constituted 
within  the  cities,  towns,  and  boroughs 
of  England  and  Wales,  to  the  intent 
that  the  same  might  forever  be  and  re- 
main well  and  quietly  governed ;  and 
it  is  exi)edient  that  the  charters  by 
which  said  bodies  corporate  were  con- 
stituted should  be  entered  in  the  man- 
ner hereinafter  mentioned ;  be  it  there- 
fore enacted,  that  so  much  of  all  laws, 
statutes,  and  usages,  and  so  much  of 
all  royal  and  other  charters,  now  in 
force,  relating  to  the  several  boroughs 
named  in  schedules  [A  and  B]  annexed, 
as  are  inconsistent  with,  or  contrary  to. 
this  act,  shall  be,  and  the  same  are  hereby 
repealed  and  annvUed"  (§  1),  with  the 
reservation  of  certain  rights,  benefi- 
cial exemptions,  and  franchises  to  the 
freemen  or  citizens  (§§  2-5).  These 
schedules  contain  an  alphabetical  Ust 
of  all  the  incorporated  boroughs,  with 
the  number  of  wards,  number  of  edder- 
men,  and  number  of  councillors,  and 
style  of  the  corporate  bodv  in  each; 
thus :  "  Bath,  —  Seven  wards,  fourteen 
aldermen,  forty-two  councillors.  Cor- 
poraie  name.  —  Mayor,  Aldermen,  and 
Citizens  of  tne  City  of  Bath."  If  it  be  a 
borough  instead  of  a  city,  the  word  "  Bur- 
gesses" is  used  instead  of  "Citizens." 
The  act  provides  that  the  body  corpo- 
rate in  each  of  said  places  ''shall  take 
and  bear  the  name  of  the  Mayor,  Alder- 
men, and  Burgesses  [or  Citizens,  in  case 
of  a  city]  of  such  borough,  and  by  that 
name  shall  have  perpetual  succession, 
and  shall  be  capable  in  law,  by  the  coun- 
cil hereinafter  mentioned  of  such  bor- 
ough, to  do,"  &c.  (§  6).  Name  under 
Act  of  1882  is  same  (§  8).  "Munici- 
pal Corporation,"  as  used  in  the  Act 
of  1882.  means  the  body  corporate  con- 
stitutea  by  the  incorporation  of  the  in- 
habitants of  a  borough.  Act  1882,  §  7. 
"The  municipal  corporation  of  a  bor- 
ough shall  be  capable  of  acting  by  the 
coimcil  of  the  borough,  and  the  council 
shall  exercise  all  the  powers  vested  in 
the  corporation  by  this  act  or  other- 
wise. The  Council  shall  consist  of  the 
Mayor,  Aldermen,  and  Coimcillors." 
Act  1882,  §  10. 

Membership.  —  Before  the  passage 
of  the  act  under  consideration,  the  qual- 
ifications for  members  or  officers  of  mu- 
nicipal corporations  depended  upon  the 


charter,  usage,  or  by-laws  of  the  par^ 
ticular  corporation,  the  usual  qualinca- 
tions  bein^  that  the  person  claiming 
to  be  admitted  to  the  freedom  of  the 
corporate  town  should  be  the  son  of  a 
freeman,  or  should  have  served  an  ap- 
prenticeship to  a  freeman,  or  (in  some 
instances)  married  his  daughter,  or 
acquired  the  privilege  by  gin  or  pui^ 
chase ;  but  this  act  provides  that  here- 
after "no  person  shall  be  elected,  made, 
or  admitted  a  burgess  or  freeman  of  any 
borough  by  gift  or  purchase"  (§  3). 
It  fixes  the  qualificaium  of  burgesses  or 
citizens,  thus:  "Eveiy  male  person,  of 
full  age,  who  shall  have  occupied  any 
house,  warehouse,  counting-house,  or 
shop,  within  any  borough"  for  tnree 
years,  "and  during  the  time  of  such 
occupation  been  an  inhabitant  house- 
holder within  the  borough,  or  within 
seven  miles  of  the  borough,  shall,  if 
duly  enrolled,  be  a  burgess  of  such  oor^ 
ough  and  a  member  of  me  body  corporal 
of  the  mayor,  aldermen,  and  burgesses  of 
snich  borough,  provided  he  shall  have 
been  rated  in  respect  to  the  premises  so 
occupied  by  him  to  all  rat€»  made  for 
the  relief  of  the  poor  within  the  parish  " 
(§  9).  Siu:h  resident  occupiers  and  tas> 
payers,  only,  are  members  of  the  corpo- 
rate body  of  the  place ;  all  the  otner 
inhabitants  are  no  part  of  the  munici- 
pal corporation,  though  subject  to  its 
government. 

The  Act  of  1882  changes  the  qualifi- 
cations of  a  burgess  from  three  years  to 
one  year,  and  in  some  other  mmor  re- 
spects ({  9).  Women  may  vote  at 
municipal  elections  if  otherwise  quali- 
fied, but  not  married  women.  Act  of 
1882,  §  63.  based  on  the  Act  of  1872  (32 
and  33  Vict.  chap.  Iv.  §  9),  which  first 
admitted  women  to  the  municipal  fran- 
chise. The  Married  Woman's  Property 
Act  (33  and  34  Vict.  chap,  xciii.)  does 
not  remove  or  affect  the  political  disa- 
bilities of  married  women.  See  Regina 
V,  Harrald,  L.  R.  7  Q.  B.  361. 

Councillors,  how  chosen,  Ac.  — 
Upon  the  first  day  of  November,  in 
every  year,  the  "  burgesses  so  enrolled 
in  every  borough  shaU  openly  assemble, 
and  elect  from  the  persons  qwdified  to  be 
councillors  [who  must  have  the  qualifi- 
cations of  a  buigess,  and  also  increased 
pecuniary  and  rating  qualifications] 
the  councillors  of  the  borough"  (§40), 
of  whom  one-third  part  go  out  of  office 
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the  Act  of  1835.    The  Act  of  1882  revises  or  codifies  all  the  legis- 
lation,  including  the  Act  of  1835  upon  the  subject  of  the  Municipal 


annually.  The  elections  are  held  before 
the  mayor  and  assessors,  and  the  mode 
of  voting  (which  is  exactly  the  oppo- 
site of  me  ballot  in  America)  is  by  de- 
livering to  the  officers  of  election  a  vot- 
ing-paper containing  the  name  and 
abode  of  the  person  voted  for,and  signed 
with  the  name  and  abode  of  the  voter. 
It  is  thus  seen  that  the  bui^esses  elect 
the  coimcillors,  whose  qualifications  are 
fixed  by  the  statute,  and  whose  num- 
ber in  each  incorporated  place  is  defi- 
nite. Under  Act  of  1882  the  term  of 
councillor  is  three  years,  and  his  quali- 
fications are  somewhat  changed  from 
those  in  the  Act  of  1835. 

Aldermen,  how  chosen.  —  On  the 
ninth  day  of  November,  in  eyerv  third 
succeeding  year,  the  council  for  the 
time  being  are  directed  to  elect,  **from 
the  councmars,  or  from  persons  qualified 
to  be  councUlorSf  the  aldermen  of  the 
borough,"  who  are  one-third  in  num- 
ber of  the  coimcillors  (§  25).  The 
manner  of  election  is  prescribed, 
namel^r,  by  every  member  of  the  council 
delivermg  to  the  mayor  or  chairman  a 
voting-paper  signed  by  the  member 
voting,  which  the  mayor  or  chairman  is 
directed  openly  to  read  (Act  7  Wm. 
IV.  and  1  Vict.  chap,  bcxviii.  §  14 ;  16 
and  17  Vict.  chap.  Lxxix.  $  13).  Term 
of  aldermen  under  Act  of  1882  is  six 
years  (§  14). 

Mayor,  how  chosen.  —  At  the 
meeting  of  the  council,  to  be  held  on 
the  ninth  day  of  November,  each  year, 
the  council  are  directed  to  dect,  out  of 
the  aldermen  or  councillors,  a  fit  person 
to  be  the  mayor ^  who  shall  continue  in 
office  for  one  year  (§  49),  and  until  his 
successor  shall  have  accepted  and  qual- 
ified (6  and  7  Wm.  IV.  chap.  cv.  §  4). 
So  by  the  Act  of  1882,  §  15,  except  that 
the  mayor  may  be  elected  from  any 
persons  who  are  qualified  to  be  alder- 
men or  councillors. 

Who  coiiPOSE  the  council,  &c.  — 
The  mayor,  the  aldermen,  and  the  coun- 
dUors,  for  the  time  being,  constitute 
the  eouncU  of  the  borough  (§  25).  So 
by  the  Act  of  1882,  §  10.  The  council. 
as  we  have  seen,  elect  the  mayor  ana 
the  aJdermen,  and  it  also  appomts  the 
clerk,  treasurer,  and  other  corporate 
officers.  The  corporate  body  acts  by 
and  through  the  council,  who  have  the 
authority  of  the  old  corporations,  ex- 
cept as  modified.     Provision  is  made 


for  the  stated  and  special  meetings  of 
the  coimcil ;  the  notice  prescribeo,  the 
ouorum  fixed,  the  presioing  officer  de- 
nned, &c.  Power  is  given  to  make  by- 
laws, and  the  powers  of  the  council  de- 
fined, and  provision  is  made  for  powers 
vest^  in  trustees,  under  sundry  local 
acts  of  parliament,  for  paving,  light- 
ing, supplying  with  water  or  gas,  cleans- 
ing, watching,  reflating,  or  improv- 
ing, or  for  providing  or  maintaimng  a 
cemetery  or  market  in  the  boroughs  be- 
ing transferred  to  the  body  corporate 
of  the  borough  (§  75,  20  and  21  Vict, 
chap.  i.).  By  other  acts  of  parliament 
the  Doundanes  of  boroughs  are  fixed  (6 
and  7  Wm.  IV.  chap.  ciii.  1836) ;  the 
''administration  of  the  borough  fimd'' 
regulated  (/6.  chap,  civ.) ;  "the  admin- 
istration of  justice"  provided  for  (/6. 
chap.  cv. ;  13  and  14  Vict.  chap,  xci.) ; 
borough  rates  regulated  (7  Wm.  IV. 
and  1  Vict.  chap.  Ixxxi.  1837;  2  and  3 
Vict.  chap,  xxviii. ;  3  and  4  Vict.  chap, 
xxviii. ;  4  and  5  Vict.  chap,  xlviii. ;  5 
and  6  Vict.  chap,  xcviii.);  power  to 
sell  and  mortgage  property  and  to 
charge  rates  given  (5  and  6  Vict.  chap, 
xcviu.;    23  and  24  Vict.  chap,  xvi.); 

Erovision  made  as  to  mamtaining 
ridges  (13  and  14  Vict.  chap.  Ixiv. 
1850) ;  to  promote  public  libraries  (18 
and  19  Vict.  chap.  Ixx.  1855;  29  and 
30  Vict.  chap,  xciv.)  ■  in  relation  to  the 
police,  (19  and  20  Vict.  chap.  bdx. ;  27 
and  28  Vict.  chap,  bdv.;  28  and  29 
Vict.  chap.  XXXV.);  the  management 
of  highways,  by  enabling  councils  to 
adopt  pansh  roads  and  apply  their 
funds  to  their  repair  (25  and  26  Vict, 
chap,  bd.) ;  for  safe  keeping  of  petro- 
leum (25  and  26  Vict.  chap,  ixvi.) ;  for 
the  protection  of  gardens  and  orna- 
mental grounds  (26  and  27  Vict.  chap, 
xiii.) ;  in  relation  to  prisons  (28  and  29 
Vict.  chap,  cxxvi.,  known  as  the  "Pris- 
ons Act,  1865" ;  29  and  30  Vict.  chap, 
c.) ;  the  Ballot  Act  and  Corrupt  Prac- 
tices Act  of  1872 ;  the  Municiped  Elec- 
tions Act  of  1875;  the  Registration 
Act  of  1878;  the  Town  CJouncil  and 
Local  Boards  Act  1880.  A  variety  of 
other  statutes,  of  less  importance,  in 
relation  to  municipal  corporations,  have 
been  passed  since  the  general  Act  of 
1835,  some  amendatory  of  it  and  some 
making  new  and  additional  provisions, 
and  all  have  been  consolidated,  as 
before  stated,  in  the  Municipal  Corpo- 
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Corporations  of  England.  The  substance  of  the  Act  of  1835  still 
remains  as  re-enacted  in  the  Act  of  1882.  Its  provisions  extend  to 
Wales,  but  not  to  Scotland  or  Ireland. 

In  the  United  States 

§  55  (37).  Legislative  Sanction  Essential  to  Oorporate  Exist- 
ence; Prescription.  —  The  proposition  which  lies  at  the  foundation 
of  the  law  of  corporations  of  this  country  is,  that  here  all  corpora- 
tions, public  and  private,  exist  and  can  eocist  only  by  virtue  of  express 
legislative  enactment,  creating  or  authorizing  the  creation  or  exist- 
ence of  the  corporate  body.  Legislative  sanction  is  with  us  abso- 
lutely essential  to  lawful  corporate  existence.  The  public  welfare  is 
the  ground  of  this  doctrine.  It  would  never  do  to  allow  corporate 
powers  to  be  assumed  and  exercised  except  for  purposes  and  on 
terms  previously  defined  by  the  legislature.  That  a  corporation 
may  here  eonst  by  prescription,  and  its  existence  be  established  by 
long  and  undisputed  user  of  corporate  powers,  may  (as  the  cases 
hereafter  referred  to  will  show)  be  true,  but  such  prescription  and 
user  suppose  a  legislative  grant.  Instances  of  prescriptive  corpora- 
tions, with  us,  are  rare  and  exceptional.  The  author  has  never  met 
with  one.  But  corporations,  public  and  private,  by  virtue  of  direct 
legislative  authorization  under  special  or  general  laws,  are  being 
created  in  such  vast  numbers  as  to  constitute  one  of  the  most  marked 
and  important  features  of  the  polity  of  the  present  time.  Speaking 
of  "corporations  by  statute,"  in  England,  Mr.  Willcock  says  that 
"the  legislature  has  not  often  exercised  the  power  of  creating  mu- 
nicipal corporations,  because  it  has  been  esteemed  a  flower  of  the  pre- 
rogative."^ This  has  reference  .to  a  period  anterior  to  the  famous 
Municipal  Corporations  Act  of  September  9, 1835  (5  and  6  Wm.  IV. 
chap.  Ixxvi.),  by  which  parliament  undertook  the  regulation  of  this 
important  subject,^  and  to  the  Companies  Acts  of  a  later  date 
which  liberally  authorize  the  formation  of  companies  for  private 
enterprises  with  the  powers  and  privileges  of  corporations. 

rations  Act  of  1882,  45  and  46  Vict.  '  Willc.  on  Munic.  Corp.  25. 
chap.  L:  L.  R.  18  Stats.  205.  By.  the  «  Ante,  §§  10,  53. 
famous  Disraeli  reform  bill  of  1867,  the  *  Existing  Municipal  OovemmerU  in 
right  to  vote  for  a  member,  or  mem-  Cfreat  Britain.  —  '^  In  the  recent  prog- 
bers,  to  serve  in  parliament  for  bor-  ress  of  Great  Britain,"  savs  Mr.  ohaw 
oughs  was  extended  to  larse  numbers  (Political  Science  Quarterly,  vol.  iv.  p. 
or  classes  of  persons  who  did  not  before  197,  June,  1889,  aLao  chap.  i.  of  same 
possess  the  franchise.  New  American  writer's  Municiped  Government  in  Great 
CycloptBdia,  1868,  p.  327.  Municipal  Britain), ''few  things  are  more  remark- 
electorate  at  present  time^  see  Shaw,  able  than  the  development  of  urban 
Munic.  Gov.  m  Great  Bntain,  chap,  life  and  municipal  institutions.  It  is 
iii ;  ante,  chap.  i.  {  10.  true  that  the  towns  and  their  constitu- 
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§  56  (37  a).     Number  and  Frequency  of   Oorporate   Oreations.  — 
The  existing  law  of  corporations  is  essentially  of  modern  growth,  and 


tions  must  be  studied  historically  in 
order  to  be  thoroughly  understood ;  but 
it  happens  that  as  a  rule  the  historic 
towns  are  no  longer  the  important  ones, 
and  that  the  greater  municipalities  of 
England  are  quite  as  distinctively 
nineteenth  centuiy  developments  as  are 
those  of  America.  As  corporations, 
Manchester  and  Birmingham  are  only 
fifty  years  old,  having  procured  theu: 
charters  in  1838.  Sheffield,  Bradford, 
Salford,  and  many  other  laige  towns, 
are  of  still  more  recent  incorporation. 
And  not  a  few  of  those  whose  charters 
are  of  earlier  date,  as  Liverpool,  Leeds, 
and  Nottingham,  are  just  as  essentially 
modem,  their  earlier  municipal  history 
having  little  or  no  importance.  There 
are  now  284  incorporated  towns  and 
cities  in  England  and  Wales,  and  106 
of  these  have  received  their  charters 
sinoe  the  Municipal  Reform  Act  of  1835. 
The  new  manufacturing  towns  are  de- 
cidedly more  populous  than  the  old 
seaports  and  county  capitab.  Thus  I 
find  that  of  towns  having  a  population 
of  25,000  or  more  there  are  nearly  sixty 
which  have  been  incorporateci  since 
1825,  while  there  are  only  about  forty- 
five  whose  charters  are  of  earlier  date. 
One-half  of  the  more  recent  corpora- 
tions have  the  above-named  minimum 
of  population,  while  only  one-fourth  of 
the  older  places  have  it. 

"So  far  then  as  the  great  modem 
towns  owe  thdr  forms  of  government 
to  the  past,  it  is  to  the  general  past 
of  mumcipal  institutions  in  England 
rather  than  to  anything  of  a  determming 
kind  in  their  own  individual  histories. 
The  Municipal  Corporations  Reform 
Act  of  1835  preserved  the  old  povem- 
ment  of  towns  by  a  niayor,  aldfermen, 
and  councillors,  while  throwing  open 
the  franchise  to  the  new  classes  of  elec- 
tors who  had  received  the  borough  par- 
liiunentaiT  franchise  in  the  reform  of 
1832,  and  making  the  councillors  di- 
rectly representative  of  the  burgesses. 
Since  1835,  the  framework  of  English 
municiped  government  has  been  simple, 
definite,  r^ular,  and  easily  understood ; 
and  the  new  fabrics  have  been  elabo- 
rated upon  that  framework." 

PraAical  toorkinas  of  the  En^Uh 
tytUm  eorUrasUd  with  those  of  the  Amer- 
ican system.  —  The  writer  last  quoted 
(Ih.  pp.  216,  217)  thus  contrasts  the 
theory  and  workings  of  the  English 


system  with  those  of  our  American 
municipalities :  "  Many  earnest  and  in- 
teUieent  municipal  reformers,  especially 
in  New  York  and  the  Eastern  States, 
have  advocated  the  plan  of  greatly  in- 
creasing the  authority  of  the  mayor,  so 
that  he  may  be  held  more  definitely  re- 
sponsible for  the  administration  oi  the 
various  executive  departments.  It  is 
the  plan  of  a  periodically  elective 
dictatorship.  As  a  remedy  for  the 
evils  that  grow  out  of  interferences 
bv  the  State  and  the  farming  out 
of  certain  departments  such  as  parks 
or  water-supply  to  special  boards  or 
commissions  not  responsible  to  the 
mayor  or  the  coimcil  or  the  people,  and 
further  as  a  temporary  measure  of  de- 
fence against  untrustworthv  and  cor- 
mpt  councils,  this  somewhat  heroic 
plan  of  making  the  mayor  a  dictator,  or 
to  use  the  Cromwellian  euphemism,  'a 
protector,'  seems  to  have  a  great  aeal 
in  its  favor.  But  it  is  imrepublican, 
and  it  does  not  at  all  solve  the  difficult 
problem  of  harmonizing  the  authority 
of  the  mi^or  and  the  authority  of  the 
coimcil.  The  relation  between  the  two 
cannot  at  best  be  other  than  that  of 
a  shifting,  improfitable,  and  illogical 
compromise. 

"It  would  seem  a  little  strange  that 
the  one  school  of  reformers  should  not 
have  been  opposed  by  another  which 
would  advocate  the  concentration  of 
authority  and  responsibility  in  the 
council.  Logically,  the  mayor  must 
eventually  swallow  the  council  or  the 
council  must  swallow  the  mayor,  if 
political  forces  are  to  be  accorded  some 
degree  of  natural  play;  and  the  one- 
man  power  is  on  the  decline  everywhere 
in  this  age.  Municipal  governments, 
elsewhere  than  in  the  United  States, 
after  having  constituted  a  mling  body 
do  not  erect  a  separate  one-man  power 
and  give  it  the  means  to  obstruct  the 
ruling,  administrative  body  and  to 
diminish  its  scope  and  responsibility. 
The  mayor  elsewhere  is  an  integral  paiH; 
of  the  council.  English,  Scotch,  and 
Irish  mimicipal  government  is  simply 
government  bv  a  group  of  men  who  are 
to  be  regarded  as  a  grand  committee  of 
the  corporation,  —  the  corporation  con- 
sisting of  the  whole  body  of  bui^j^esses 
or  qualified  citizens.  In  Glasgow  it  is  a 
committee  of  fifty;  in  EdiziDUigh,  of 
forty-one;   in  Manchester,  of  seventy- 
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is  yet  in  a  state  of  development.  Having  occasion  to  refer  to  this 
subject,  a  distinguished  judge  said:  "Formerly  but  few  private  cor- 
porations were  created,  and  these  cut  so  small  a  comparative  figure 
in  the  destinies  of  States,  that  they  attracted  but  little  attention  on 
the  part  of  law-makers,  and  were  but  little  studied  by  the  courts. 
Even  in  England,  until  a  very  recent  period,  both  public  and  private 
corporations  were  created  by  royal  prerogative,  without  the  inter- 
vention of  parliament,  and  were  invested  with  such  powers  and 
privileges  as  favorites  might  ask,  or  the  public  good  be  supposed  to 
require.  But  even  then  such  corporations  were  rare.  Now  they 
have  become  among  the  greatest  means  of  State  and  national  pros- 
perity. It  is  probably  true  that  more  corporations  were  created  by 
the  legislature  of  Illinois,  at  its  last  session,  than  existed  in  the  whole 
civilized  world  at  the  commencement  of  the  present  century."  *  This 
state  of  things  has  necessarily  led  to  a  more  careful  study  of  the 
whole  subject,  both  by  legislators  and  the  courts.  Not  only  are 
commercial  or  business  corporations  being  thus  multiplied,  but  pub- 
lic and  municipal  corporations,  in  all  of  the  States  and  Territories  of 
the  United  States,  are  constantly  created  and  universally  adopted 
as  part  of  the  ordinary  machinery  of  government,  so  that  it  is  per- 
haps impossible  to  find  a  town  or  city  of  any  considerable  size  not 
incorporated   and  invested  with  the  power  of  local  government. 


eix;  in  Birmingham,  Liverpool,  and 
most  of  the  larae  English  towns,  of 
sixty-four;  in  Dublin^  of  sixty;  in 
Belfast,  of  forty ;  and  m  the  other  in- 
corporated towns  of  the  United  King- 
dom it  varies  from  twelve  to  sixty-four, 
according  to  their  size.  So  far  as  these 
bodies  have  authority  to  pass  by-laws 
at  all,  their  authority  is  complete,  and 
nobody  obtrudes  a  veto.  Thev  appoint 
and  remove  all  officials.  They  liave 
entire  charee  of  municipal  administra- 
tion, distributing  the  work  of  depart- 
mental management  and  supervision  to 
standinjg  committees  of  their  own  num- 
ber, which  they  organize  and  constitute 
as  they  please.  If  such  a  local  govern- 
ment cannot  be  trusted,  the  fault  is 
with  popular  institutions.  It  is  quite 
certain  to  be  as  good  a  government  as 
the  people  concerned  deserve  to  have. 
The  location  of  responsibility  is  per- 
fectly^ definite.  When  the  Glasgow 
city  improvement  scheme  became  un- 
popular with  the  voters  because  it  was 
proving  more  expensive  than  its  pro- 
jectors had  promised,  the  chairman  of 
the  committee  was  retired  by  his  con- 
stituents at  the  end  of  his  term.    The 


taxpayers  hold  every  member  of  coim- 
cil  responsible  for  his  votes.  The  system 
is  as  simple,  logical,  and  effective  as  the 
American  system  is  complicated  and 
incompatible  with  harmonious  and  re- 
sponsiole  administration.  City  gov- 
ernment in  America  defeats  its  own 
ends  by  its  'checks  and  balances^'  its 
partitions  of  duty  and  responsibility, 
and  its  grand  opportunities  for  the 
game  of  hide-and-seek.  Infinitely  su- 
perior is  the  English  S3rstem,  by  which 
the  people^ve  the  entire  mansj^ement 
of  their  af&rs  to  a  bi^  committee  of 
their  own  number,  which  they  renew 
from  time  to  time." 

As  respects  large  ciHeSf  the  general 
trend  of  opinion  in  this  country  at  this 
time  (1911)  seems  strongly  for  the  mo- 
ment to  be  for  many  purposes  in  favor 
of  boards  or  commissions  specially  con- 
stituted. Post,  chap.  iv. ;  arUe,  chap, 
i.  §  26. 

»  Per  Catan,  J.,  St.  Louis  A.  A  C.  R. 
Co.  V.  Dalby,  19  111.  353.  See  also 
similar  observations  of  Rogers,  J.,  in 
Bushell  V.  Insurance  Co.,  15  Seig.  & 
Rawle  (Pa.),  176,  177. 
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There  are  in  this  countiy  many  hundreds  of  incorporated  places 
acting  under  special  charters  granted  by  the  States  or  general  in- 
corporation acts  passed  by  them. 

§  57  (38).  Congress  may  create.  —  The  power  of  Congress  to 
create  or  authorize  the  creation  of  corporationSy  public  or  private, 
whenever  these  become  an  appropriate  means  of  exercising  anjr  of 
the  constitutional  powers  of  the  general  government,  or  of  facili- 
tating its  lawful  operations  in  the  States  or  Territories,  must  be 
taken  to  be  conclusively  settled  by  the  Supreme  Court.*  This  power 
has  been  exercised  on  important  occasions,  such  as  incorporating 
the  banks  of  the  United  States,  the  national  banks,  and  the  various 
Pacific  railroad  companies ;  and,  within  the  above  limitations,  it  is 
no  longer  disputed.  Congress  habitually  passes  acts  for  the  organi- 
zation of  Territorial  governments,  the  local  legislatures  of  which  may, 
under  congressional  authority,  create  corporations,  public  and  pri- 
vate, in  the  Territories ;  but  it  is  not  within  the  power  of  Congress 
to  establish  municipal  corporations  within  the  limits  of  the  States, 
and  it  has  never  attempted  to  exercise  it. 

A  provision  in  a  Territorial  Organic  Act,  that  the  power  of  the 
territorial  legislature  ''shall  extend  to  all  rightful  svbjects  of  legislor 
turn"  authorizes  the  legislature  to  create  municipal  corporations, 
and  to  invest  them  with  the  power  to  make  ordinances,  and  to  pro- 
vide corporation  courts  in  which  to  enforce  them.  And  such  courts 
may  be  provided,  although  by  the  Organic  Act  it  is  declared  that  the 
judicial  power  of  the  Territory  shall  be  vested  in  a  supreme  court, 
district  courts,  probate  courts,  and  justices  of  the  peace.' 

^  McCulloch  V.  Maryland,  4  Wheat,  subseciuent  adoption  of  a  State  Con- 

(U.  S.)  316;  Osbom  v.  Bank  of  U.  S.,  stitution  was  held  in  Vincennes  Uni- 

9  Wheat.   (U.  8.)  738:    Thompson  v,  versity  v.  Indiana,  14  How.  268.    See 

Pacific  RaiLroad,  9  Wall.  (U.  S.)  579;  also  Vance  v.  Bank,  1  Blackf.  (Ind.)  80; 

Pacific  Railroad  v.  Lincoln  Co.,  1  Dillon  Myers  v.  Manhattan  Bank,  20  Ohio,  283. 

C.  C.  314 ;  Morawetz  on  Corp.  (2d  ed.)  Under  the  Territorial  Organic  Act  of 

{  9.  Colorado,  the  legislative  assembly  has 

*  State    V.    Young,    3    Kan.    445 ;  power  to  establish  a  municipal  corpo- 

People  V.  Butte,  4  Mont.  174 ;   Bumes  ration,  but  the  question  of  such  estab- 

V.  Atchison,  2  Kan.  454 ;  s.  p.  Reddick  lishment  by  specied  or  general  law  is 

V.  Amelia,  1  Mo.  5.     In  this  case  the  not  discussed.   Deitz  v.  City  of  Central, 

objection  made  was,  that  such  a  lesis-  1  Colo.  323.     Under  the  same  Organic 

lature   was   not   sovereign,  and  that  Act  it  was  decided  that  the  lenslative 

nothing  short  of  sovereign  power  could  assembly  had  no  power  to  con^r  upon 

create    a    corporation.      The    answer  a  justice  of  the  peace  a  denomination  not 

given  was,  that  Congress  could  give,  warranted  by  the  Organic  Act ;  and,  in 

and  had  ^ven,  the  power  to  le^late  so  far  as  a  mimicipal  charter  undertook 

on  such  subjects.    That  a  Territorial  to  confer  upon  a  justice  of  the  peace 

le^slature,  vested  with  general  legis-  exercising  iurisdiction  under  the  ordi- 

lative   powers,    may  create  a  corpo-  nances  of  the  city  the  name  of  ''police 

ration   which  is  not  affected  by  the  magistrate/'  it  is  void,    lb. 
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§  58.  Loeal  Polity  controls  Municipal  Law.  —  Within  the  bound- 
aries of  several  States,  it  may  be  laid  down,  as  a  general  rule,  that 
it  is  exclusively  a  question  of  local  polity  with  eo/ch  State  what  form  of 
government  shall  be  adopted  for  the  diflFerent  parts  thereof.  Munici- 
pal affairs  are  inherently  local  in  their  origin ;  municipal  corporaticms 
are  dependent  for  their  existence  upon  the  exercise  of  the  legislative 
power  of  the  State,  and  are  governed  thereby.  Municipal  law,  there- 
fore, is  usually  a  matter  which  is  to  be  determined  and  controlled 
by  the  local  polity  of  the  State  as  disclosed  by  its  statute  law  and  the 
decisions  of  its  courts,  and  in  questions  affecting  municipal  govern- 
ment and  the  rights,  powers,  and  obligations  of  municipal  corpora- 
tions it  may  be  stated,  as  a  general  rule,  that  the  interpretation  of  the 
law,  as  found  in  the  decisions  of  the  courts  of  the  State,  is  controlling, 
and  the  Federal  courts,  in  the  absence  of  some  action  which  affects 
rights  guaranteed  by  the  Federal  Constitution  and  laws  of  the  United 
States,  will  follow  the  rule  of  law  laid  down  by  the  courts  of  the 
respective  States.  Whether  territory  shall  be  governed  for  local 
purposes  by  a  county,  a  city,  or  a  township  organization  is  one  of 
the  most  usual  and  ordinary  subjects  of  State  legislation,  and  does 
not  usually  raise  any  question  of  such  a  nature  as  to  permit  a  person 
affected  thereby  to  invoke  the  jurisdiction  of  the  Federal  courts  by 
reason  of  the  intrinsic  nature  of  the  question  involved.^  It  is  also  a 
question  for  the  State  to  determine  not  only  the  nature  and  character, 
but  the  number  and  size  of  its  municipal  corporations  and  their 
territorial  extent.  These  are  matters  of  a  local  nature,  in  which  the 
nation,  as  a  whole,  is  not  interested,  and  in  which,  by  the  very  nature 
of  things,  the  determination  of  the  State  authorities  should  be  accepted 
as  authoritative  and  controlling.^  It  is  also  a  question  exclusively 
for  the  State  to  determine  what  shall  be  the  extent  and  character  of 
the  powers,  which  the  various  political  and  municipal  organizations 
shall  possess.'   In  applying  the  exercise  of  these  powers,  the  decisions 

*  Kelly  V,  Pittsburg,  104  U.  S.  78,  aflFord  any  basis  for  the  claim  that  the 

81 ;    Forsyth  v.  Hammond,  166  U.  8.  rights  of  the  owner,  as  protected  and 

606,  518;  McCain  v,  Des  Moines,  174  guaranteed  by  the  Federal  CJonstitu- 

U.  S.  168,  aff'g  84  Fed.  Rep.  726.    In  tion,  are  violated  thereby. 

Kelly  V,  Pittsburg,  104  U.  S.  78,  the  »  Forsyth  v,  Hammond,  166  U.  S. 

Supreme  Court  of  the  United  States  506,  518. 

held  that  a  State  has  power  to  deter-  •  Claiborne  County  v.  Brooks,  111 

mine  what  portions  of  territory  shall,  U.  S.  400,  410.     See  also  Norton  v. 

for  local  purposes,  be  within  the  limits  Shelby  County,   118  U.  S.  425,  440. 

of  a  city  and  subject  to  its  government,  The  question  whether  the  performance 

and  to  prescribe  the  rate  of  taxation  at  of  the  statutory  dutjr  of  a  city  to  keep 

which  such  portion  shall  be  assessed ;  in  repair  a  sidewalk  in  a  public  street, 

and  the  annexation  of  a  tract  of  land  is  a  duty  to  the  public,  and  not  to 

to  a  city,  in  the  exercise  of  the  legisla-  private  individuals,  the  mere  neglect 

tive  discretion  of  the  State,  does  not  of  which  is  a  non-feasance  only,  for 
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of  the  courts  of  the  State  in  so  far  as  they  relate  to  the  validity  of  the 
incorporation,  to  the  determination  of  the  territory  within  the 
corporate  limits,  and  to  the  existence  or  non-existence  of  municipal 
powers,  are  controlling,  and  will  generally  be  followed  by  the  courts 
of  the  United  States/  In  exercising  this  exclusive  power  over  its 
political  subdivisions  and  municipalities,  the  people  of  the  State  are 
untrammelled  by  any  provisions  of  the  Federal  Constitution.  Thus, 
it  may  be  true  that  the  general  rule  is  that  the  determination  of  the 
territorial  boundaries  of  a  municipal  corporation  is  purely  a  legisla- 
tive function,  but  there  is  nothing  in  the  Federal  Constitution  to 
prevent  the  people  of  the  State  from  giving,  if  they  see  fit,  either  by 
the  Constitution  of  the  State,  or  by  statute  in  the  absence  of  constitu- 
tional restriction  on  the  legislature,  full  jurisdiction  over  such  matters 
to  the  courts  and  taking  it  entirely  away  from  the  legislature.  The 
preservation  of  legislative  control  in  such  matters  is  not  one  of  the 
essential  elements  of  a  republican  form  of  government  which,  under 
the  Federal  Coristijution,  the  United  States  are  bound  to  guarantee 
to  every  State  in  the  Union.'  But  these  principles  must  not  be  so 
construed  and  applied  as  to  hold  that  in  the  creation  or  change  of 
municipal  boundaries  there  may  not  be  action  taken  by  the  State 
which  involves  a  trespass  upon  rights  secured  by  the  Federal  Con- 
stitution, or  that  in  proceedings  looking  to  incorporation  or  to  a 
change  in  the  municipal  boundaries,  or  that  in  the  exercise  of 
powers  conferred  on  municipalities,  no  questions  can  arise  which  are 
of  a  Federal  nature,  and  in  respect  to  which  the  judgment  of  the 
courts  of  the  nation  must  be  controlling.  They  only  mean  that  the 
matter  of  the  creation  of  a  municipality,  its  territorial  boundaries,  and 
the  existence  or  non-existence  of  powers  of  government,  are  local  in 
their  nature,  and,  as  a  rule,  to  be  finally  and  absolutely  determined  by 

which  no  private  action  for  damages  paid  by  him  on  the  ground  that  it  was 

arifies,  is  purely  local  in  its  significance  illegally  and  erroneously  levied  on  his 

and  extent,  and  is  governed  by  the  property,  is  governed  by  the  local  law 

law  of  the  State  as  determined  and  as  construed  ^y  the  courts  of  the  State. 

applied  by  the  courts  thereof.    Hence,  Williams  v.  Weaver,   100  U.  S.  547 ; 

the  Supreme  Court  of  the  United  States  Tyler  v.  Cass  Coimty,  142  U.  S.  288; 

will  follow  the  ruling  of  the  courts  of  Stutsman  County  v,  Wallace,  142  U.  S. 

the  State  that  the  neglect  of  such  duty  293. 

does  not  confer  a  cause  of  action  for  *  Forsyth  v,  Hammond,  166  U.  S. 

injuries  sustained  by  reason  thereof,  506,  519 ;  Kelly  v.  Pittsburg,  104  U.  S. 

though  the  decisions  of  the  State  court  78,  81 ;    Claiborne  County  v.  Brooks, 

are  not  in  harmony  with  the  general  111  U.  S.  400,  410. 

opinion  and  are  contrary  to  the  views  *  Forsyth  v,  Hammond,  166  U.  S. 

erf    the    Federal    court.      Detroit    v,  506^  519.   As  to  the  delegation  to  the 

Osborne,    135   U.^  S.   492,   cited  and  judicial^  of  le^slative  and  executive 

explained  in  Baltimore  &  O.  R.  Co.  v.  power  in  mumcipal  affairs,  see  post, 

Baugh,  149  U.  S.  368,  374.  The  right  §  62.  »  *--  » 
of  a  taxpayer  to  recover  back  a  tax 
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the  authorities  of  the  State  ;^  and  when  a  question  arises  between 
the  municipality  and  a  third  party  of  a  commercial  or  contractual 
nature,  the  Federal  courts,  in  the  absence  of  an  authoritative  deter- 
mination by  the  courts  of  the  State  as  to  the  rights  and  powers  of 
the  municipality  in  respect  thereto  rendered  prior  to  the  transaction 
before  the  court,  are  at  liberty  to  determine  such  questions  according 
to  what  it  deems  to  be  the  principles  of  the  general  or  common  law, 
for,  as  has  been  said,  as  all  or  nearly  all  the  States  of  the  Union  are 
subdivided  into  political  districts,  similar  to  those  of  the  country 
from  which  our  laws  and  institutions  are  in  great  part  derived,  having 
the  same  general  purposes  and  powers  of  local  government  and 
administration,  the  Federal  courts  feel  authorized,  in  the  absence 
of  local  State  datiUes,  or  decisions  to  the  contrary ^  to  interpret  their 
general  powers  in  accordance  with  the  analogy  furnished  by  their 
common  prototypes,  varied  and  modified,  of  course,  by  the  changed 
conditions  and  circumstances  which  arise  from  our  peculiar  form 
of  government,  our  social  state,  and  physical  surroundings.' 

§  59  (39).  Outline  of  Ordinary  Municipal  Charter.  —  In  this 
country,  until  comparatively  a  recent  period,  municipal  corporations 
have  been  created  singly,  each  with  its  special  or  separate  charter 
passed  by  the  legblature  of  the  State.  These  charters,  in  all  of  the 
States,  were  framed  after  the  same  general  model;  but  in  the  extent 
of  the  special  powers  conferred,  and  in  the  peculiar  constitution  of 
the  governing  body,  and  the  like,  there  was  great  variety.  It  will 
be  useful  to  notice  the  outline  features  of  one  of  these  charters,  since 
it  constitutes  the  organic  act  of  the  corporation,  and  bestows  upon 
it  its  legal  character.  Such  a  charter  usually  sets  out  with  an  in- 
corporating clause  declaring  ''that  the  inhabitants  of  the  town  of 
[naming  it],  or  city  of  [naming  it],  are  hereby  constituted  a  body 

politic  and  corporate  by  the  7iame  of  the  'town  of ,'  or  'city 

of ,'  and  by  that  name  shall  have  perpetual  succession,  may 

*  Forsyth  v.  Hammond,  166  U.  S.  the  issue  in  conformity  therewith.     If, 

506,  518.  however,  there  has  been  no  adj  udication 

'  Claiborne  County  v.  Brooks,  111  by  the  State  courts  on  these  matters 

U.  S.  400,  411,  per  Bradley ,  J.     The  prior  to  the  making  of  the  issue,  the 

attitude  of  the  Federal  courts  in  this  Federal  courts  consider  themselves  at 

respect  is  well  exemplified  in  its  deci-  liberty  and  bound  to  determine  the 

sions  in  regard  to  tne  validitu  or  irir  validity  or  invalidity  of  the  bonds  upon 

validity  of  municiptd  bonds.     When  the  their  own  views  of  the  general  principles 

powers  of  a  mumcipality  with  respect  of  jurisprudence,   although   after  the 

to  an  issue  thereof  have,  prior  to  the  issue  has  been  made  the  courts  of  the 

making  of  the  issue  in  question,  been  State  may  have  passed  upon  the  same 

adjud^d  by  the  State  courts,  the  Fed-  Questions  and  adopted  a  contranr  con- 

eral  courts  follow  these  decisions  and  elusion.     See  poet,  chapter  on  Munici- 

determine  the  validity  or  invalidity  of  pal  Bonds. 
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use  a  common  seal,  sue  and  be  sued,  purchase,  hold,  and  sell  prop- 
erty," &c/  The  charter  then  defines  the  territorial  boundaries  of 
the  town  or  city  thus  incorporated.^  After  that  follow  provisions 
relating  to  the  governing  body  of  the  corporation,  usually  styled  the 
loion  or  city  council}  This  is  generally  composed  of  one  body, 
though  in  some  instances  of  two ;  the  members  being  called  alder- 
men, councilmen,  or  trustees.  The  corporate  territory  b  divided 
mto  wardsy  and  each  ward  elects  one  or  more  aldermen,  the  number 
being  specified  and  definite.^  The  charter  fixes  the  qtudifications  of 
the  voters,  which  are  usually  that  the  voter  shall  be  a  male  citizen 
of  the  United  States  and  of  the  State,  be  of  age,  and  a  resident,  for 
a  specified  time,  within  the  limits  of  the  corporation.  The  mode  of 
holding  elections  is  prescribed;  and  the  power  is  often  given  to  the 
council  to  canvass  returns,  and  to  settle  disputed  elections  to  cor- 
porate oflSces.*  Provision  is  made  for  the  election  of  a  mayor,  or 
other  chief  executive  officer  of  the  corporation,  and  his  duties  defined. 
The  charter  contains  a  minute  and  detailed  enumeration  of  the  powers 
of  the  city  council,  which  are  usually  numerous;*  the  most  important 
of  which  are,  the  authority  to  create  debts  (sometimes  restricted) ; 
to  levy  and  collect  taxes  within  the  corporation,  for  corporate  pur- 
poses ;  ^  to  make  local  improvements,  and  assessments  to  pay  therefor ; 
to  appoint  corporate  officers;*  to  enact  ordinances  to  preserve  the 
health  of  the  inhabitants,  to  prevent  and  abate  nuisances,  to  prevent 
fires,  to  establish  and  regulate  markets,  to  regulate  and  license 
given  occupations,  to  establish  a  police  force;  to  punish  offenders 
against  ordinances;  to  open  and  grade  and  improve  streets;*  to 
hold  corporation  courts,  &c.*® 

When  it  is  remembered  that  the  charter  of  such  a  corporation  is  its 
constitution,  and  gives  to  it  all  the  powers  it  possesses  (unless  other 
statutes  are  applicable  to  it),  its  careful  study,  in  any  given  case,  is 
indispensable  to  an  understanding  of  the  nature  and  extent  of  the 
powers  it  confers,  the  duties  it  enjoins,  and  liabilities  it  creates.  The 
construction  of  its  various  provisions,  and  the  determination  of  the 
relation  which  these  bear  to  the  general  statutes  of  the  State,  —  how 
far  the  charter  controls,  or  how  far  it  is  controlled  by  other  legislation, 

'  Postf  chap.  X.  voter  in  another.    People  v.  Ganaday, 

•  Post,  chap.  X.  73  N.  Car.  198. 

'  Post,  chap.  xii.  '  Post,  chap.  xi. 

*  Constitutional  provisions  to  secure       *  Post,  chaps,  vii.  and  viii. 
equality  of  revreserUaiion  held  applicable        ^  Post,  chap,  xxvii. 

to  municipal  corporations  and  to  di»-  *  Post,  chap.  xi. 

able  the  legislature  to  divide  a  citv  into  '  Post,  chap.  xvii. 

wards,  in  some  of  which  a  voter  should  '^  Post,  chap.  xxiv. 
have  several  times  as  much  power  as  a 
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are  often  among  the  most  difficult  problems  which  perplex  the 
lawyer  and  the  judge.  The  study  of  a  question  of  corporation  law 
begins  with  the  charter;  but  it  must  oftentimes  be  pursued  into  the 
constitution,  the  general  statutes,  and  legislative  policy  of  the  State, 
and  after  this  into  the  broad  field  of  general  jurisprudence. 

§  60  (40).  OorporatoFB  and  Members.  —  In  municipal  and  pub- 
lie  corporations,  as  cities,  towns,  parishes,  school  districts,  and  the 
like,  membership,  so  to  speak,  is,  under  the  legislation  and  polity 
of  this  country,  usually  constituted  by  living  within  certain  limits, 
whatever  may  be  the  desire  of  the  individual  thus  residing  or  that  of 
the  municipal  or  other  incorporated  body.  In  private  corporations, 
on  the  other  hand,  especially  those  organized  for  pecuniary  profit, 
membership  is  constituted  by  subscribing  to  or  receiving,  with  the 
assent  of  the  corporation  when  that  is  necessary,  transfers  of  its 
stock.^  It  is  the  citizens  or  inhabitants  of  a  city,  ,not  the  common 
council  or  local  legislature,  who  constitute  the  "corporation"  of 
the  city.  The  members  of  the  council  and  other  charter  officers  are 
the  agents  or  ministers  of  the  corporation.' 

§  61  (41).  General  Municipal  Incorporating  Acts  in  the  ITnited 
States. — Within  a  period  comparatively  recent,  the  legislatures  of  a 
number  of  the  States,  following  in  this  respect  the  example  of  the 
English  Municipal  Corporations  Act  of  6  and  6  Wm.  IV.  chap.  Ixxvi., 
heretofore  mentioned,  have  passed  general  acts  respecting  municipal 
corporations.  These  acts  abolish  all  special  charters,  or  all  with 
enumerated  exceptions,  and  enact  general  provisions  for  the  incor- 
poration, regulation,  and  government  of  municipal  corporations.  The 
usual  scheme  is  to  grade  corporations  into  classes,  according  to  their 
size,  as  into  cities  of  the  first  class,  cities  of  the  second  class,  and 
towns  or  villages,  and  to  bestow  upon  each  class  such  powers  as  the 
legislature  deems  expedient;  but  the  powers  and  mode  of  organiza- 
tion of  corporations  of  each  class  are  uniform.  A  summary  of  the 
legislation  of  those  States  which  have  adopted  general  laws  embody- 
ing the  chartered  rights  of  municipali  ies  is  given  below.'    Gren- 

*  Overeeera  of  Poor,  Ac.  v.  Sears,  22  WashingUmj  constitutional  provisions 
Pick.  (Mass.)  122,  130,  per  Shaw^  C.  J. ;  have  been  adopted  permitting  ciiiea  of 
Oakes  v.  Hill,  10  Pick.  (Mass.)  333, 346,  certain  dosses  to  frame  their  own  char- 
per  Morton,  J. ;  ante,  §  15,  and  notes.  ters.     This  subject  is  discussed,  post, 

*  Ante,  i  33 ;  Lowber  v.  Mayor,  &c.  §  63,  Constitutional  Provisions  atUhor- 
of  N.  Y.,  6  Abb.  Pr.  (N.  Y.)  326 ;  Clarke  izing  Cities  to  frame  their  Charters. 

V.  Rochester,  24  Barb.  446 ;    Baum-  Arkansas.  —  In  respect  to  the  exei^ 

gartner  v.  Hasty,  100  Ind.  575.  cise  of  certain  corporate  powers  and  to 

■  See  post,  chap.  v.     In  California,  the  number,  character,  powers,  and  du- 

ColaradOf    Minnesotaf    Missouri,   and  ties  of  their  officers,  municipal  corpo- 
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eral  legislation  on  this  subject  classifies  cities  for  the  purposes  of 
municipal  government  and  provides  for  their  organization,  powers, 

rations  in  this  State  are  divided  into  general  laws  for  the  incorporation  and 
three  clajsses,  viz..  cities  of  the  first  and  classification  of  cities  and  towns  in 
second  class  ana  incorporated  towns,  proportion  to  population.  It  was  also 
These  corporations  are  governed  by  provided  that  cities  and  towns  hereto- 
general  laws.  See  Sandels  and  Hill^s  fore  incorporated  may  become  organ- 
Digest,  Statutes  Arkansas,  {§  5115-  used  under  such  general  laws  whenever 
53d8.  a   majority  of  the  electors   shall  so 

California.  —  Constitution,  art.  xi.,  determine.     Idaho  Const.,  1899,  art. 

on  Cities,  Counties,  and  Towns,  contains  xii.  {  1.    There  is  a  general  statute 

provisionB  as  to  their  incorporation,  applicable  to  all  cities  of  the  second 

organization,   and  government.     The  class,  i.  e.,  having  a  population  of  more 

entire    subject    of    the    creation    and  than  1,000  and  kss  than  15,000  souls, 

government  of  cities  is  provided  for  in  Idaho  Political  Code,  1901,  §{   1813- 

part  iv.  title  iii.  of  the  rolitical  Code.  1871.     It  is  also  declared  that  any 

It  does  not  apply  to  cities  existing  at  town   or  village   containing   not   less 

the  time  of  its  adoption.     Ex  parte  than  200  nor  more  than  l.C^  inhabit- 

Simpson,  47  CaL  127 ;  People  v.  Clunie,  ants  may  be  incorporated  as  a  city, 

70  CaL  504.    If  the  course  pursued  in  town,  or  village,  or  that  shall  hereafter 

establishing  a  mimicipality  is  substan-  become  organized  pursuant  to  the  stat- 

tially  such  as  is  pointed  out  in  the  act,  utes,  shall  be  deemed  to  be  a  villa^, 

courts  will  not  disturb  it,  the  propriety  and  provision  is  made  for  their  m- 

of  establishing  a  municipality,  and  of  corporation  and  government.     Idaho 

including   particular   territorv   within  Political  Code,    1901^    {{    1872-1887. 

its  boimdanes,  being  a  political  question  Villages  may  become  cities  of  the  second 

for  the  legislature  to  determine.  People  class  on  attaining  a  requisite  popula- 

V,  aty  of  Riverside,  70  Cal.  461.     In  tion.    Laws  of  Idaho,  1903.  p.  216. 
this  State,  however,  anv  city  contain-        lUinais.  —  The    General   Assembly 

ing  more  than  3,500  innabitants  may  has  the  power  to  delegate  legislatve 

frame  a  charter  for  its  own  government  authority  mcident  to  municipal  govem- 

(Const.,  art.  xi.  S  8,  as  amended  1902).  ment  to  cities;    but  this  can  only  be 

The    provisions   of   the    code,   unless  doneby  geTi^roZ  tou7,imder  theConstitu- 

adopted,  do    not   apply   to    charters  tion  of  1870.     When,  however,  it  is 

framed  under  this  constitutional  pro-  done  by  such  law,  the  constitutional 

vision.  ^  mandate  is  fullv  complied  with,  and  the 

Colorado.  —  In  this  State  municipal  ordinances  to  be  adopted  by  diCFerent 

corporations  are  divided  into  cities  of  municipsJities,    under   the    power   so 

the  first  and  second  class  and  incorpo-  conferred,  may  be  as  variant  in  their 

rated  towns  as  follows :     first    class,  terms  as  the  varying  municipal  neces- 

cities  having  a  population  of  15,000  sities  or  sense  of  public  policy  in  those 

and    upwards;     second    class,    cities  who  exercise  the  legislative  authority 

having   a   population   of   more   than  may  require.     Covington  v.  East  St. 

2,000  and  less  than  15,000 ;  all  munici-  Louis,  78  111.  548.    ftmnicipal  corpora- 

palities  having  a  population  of  less  tions  in  this  State  are  governed  and 

than   2,000   are   incorporated   towns,  regulated  by  ''an  act  to  incorporate 

Mills  Anno.  Stat.  1891,  {§  4482,  4483.  cities  and  villages, "  passed  in  1872  and 

A  general  statute  for  the  government  continued  in  force  since  that  date,  with 

of  municipalities  has  been  in  force  in  amendments    and    supplemented    by 

this  State   (Mills  Anno.   Stat.,    1891,  numerous  statutes  conferring  additional 

f  §  4364r-4555) ;  but  cities  of  the  first  powers.    See  Hurd's  Illinois  Rev.  Stat., 

and  second  class  are  now  authorized  to  chap.  24. 

hold  charter  conventions  to  prepare        Indiana.  —  The  general  law  of  1857 

their  own  charters.    Colo.  Const.,  1876,  for  the  incorporation  of  cities,  is  not  un- 

art.  XX,  §  6,  added  by  Amendment  of  constitutional  for  want  of  uniformity  in 

1902.  the  mode  of  their  organization.    Lfuay- 

Gtorgia. — In  this  State  municipalities  ette  v.  Jenners,  10   Ind.  74,  80.    See 

are  usually  incorporated  and  governed  also  Welker  v.    Potter,    18   Ohio   St. 

by  special  charters.  85.  In  the  Revised  Statutes  of  1881, 

Idaho.  — By  the  Constitution,  the  §§  3031-3406,  were  collected  the  statu- 

legislature  is  required  to  provide  by  tory  law  of  the  State  relating  to  cities 
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and  liabilities.     This  legislation  has  been  enacted  in  obedience  to 
constitutional  provisions  adopted  in  many  States  requirmg  munici- 


and  towns^  their  oiganization,  powers, 
methodB  of  taxation,  opening  of  streets, 
&p.  In  an  election  held  under  its  pro- 
visions to  determine  whether  a  town 
shall  become  a  city,  a  majority  of  the 
votes  cast  is  sufficient  to  decide;  it  is 
not  essential  that  there  be  a  majority 
of  the  legal  voters.  State  v.  Tipton,  109 
Ind.  73 ;  post,  {  97.  By  Laws  of  In- 
diana, 1905,  chap.  129,  "An  act  con- 
cerning municipal  corporations,''  the 
then  existing  laws  have  been  revised 
and  consolidated  and  complete  pro- 
vision is  made  for  the  organization 
and  government  of  cities  and  towns. 
Cities  are  divided  into  five  classes :  (1) 
cities  having  100,000  population  or 
over;  (2)  cities  having  from  45,000  to 
100,000  population;  (3)  cities  having 
from  20,000  to  45,000  population ;  (4) 
cities  having  from  10,000  to  20,000 
population;  and  (5)  cities  having  a 
population  of  less  than  10,000. 

Iowa.  —  By  the  Constitution  of  this 
State  the  General  Assembly  is  prohib- 
ited from  passing  local  or  special  laws 
for  the  incorporation  of  cities  and 
towns.  Iowa  Const.,  1857,  art.  iii.  §  30. 
A  statute  similar  to  the  Ohio  Act 
of  1852,  after  referred  to,  was  in  sub- 
stance adopted  in  Iowa,  Revision  1860, 
chap.  li.  At  the  present  time  (1906), 
municii)al  corporations  are  divided 
into  cities  of  the  first  and  cities  of  the 
second  class  and  towns.  Town  sites, 
plotted  and^  unincorporated,  shall  be 
known  as  villages.  Cities  of  the  first 
class  have  a  population  of  15,000, 
and  cities  of  the  second-class  a  popu- 
lation of  2^000  and  less  than  15,000. 
Every  mimidpal  corporation  having  a 
population  of  less  than  2«000  is  deemed 
to  DC  a  town.  Iowa  Anno.  Code,  1897, 
§  638.  Provision  is  made  for  a  change 
of  the  class  according  to  the  population 
of  the  municipality  as  ascertained  by 
the  last  State  or  national  census.  lb, 
{§639,640.  Cities  organized  under  the 
general  laws  are  governed  by  a  codi- 
fied statute.  Iowa  Anno.  Code,  1897, 
§§  59^932.  Cities  organized  imder 
special  charters  are  not  affected  by  this 
general  statute,  but  provision  is  made 
by  which  they  may  abandon  their  spe- 
cial charters  and  organize  under  the 
general  law  by  following  a  prescribed 
method.  lb,  I  631.  General  laws  ap- 
plicable to  cities  organized  under  spe- 
cial charters  have  Men  passed  confer^ 


ring  additional  powers,  &c.  See  Iowa 
Anno.  Code,  1897,  {{  933-1056.  It 
may  be  said  that  in  this  State  the  gen- 
eral classification  prescribed  by  the 
statute  has  been  substantially  adhered 
to  in  legislation,  but  statutes  are  to  be 
found  which  are  made  applicable  to 
classes  otherwise  differentiated;  for 
example,  the  statute  of  1902  to  create 
and  establish  a  board  of  police  and 
fire  commissioners  in  cities  of  the  first 
class  having  a  population  of  more  than 
60,000  (Iowa  29th  Gen.  Assem.  chap. 
31). 

Kansas,  —  By  the  Constitution  of 
this  State  it  is  directed  that  "provision 
shall  be  made  by  general  law  for  the 
organization  of  cities,  towns,  and  vil- 
lages" (Const.  Kansas,  1859,  art.  xii. 
§  5).  The  statutes  of  tbos  State  provide 
for  three  classes  of  cities  as  follows :  first 
class,  having  a  population  of  over 
15,000  inhabitants ;  second  class,  hav- 
ing a  population  of  over  2,000  and  not 
exceeoing  15,000;  third  class,  all  mu- 
nicipal corporations  organized  as  cities, 
towns,  or  villages  containing  not  more 
than  2,000  inhabitants.  See  Laws, 
1869,  chap.  26;  Laws,  1871,  chap.  60; 
Laws,  1872,  chap.  100;  Laws,  1888, 
chap.  37 ;  Laws,  1897,  chap.  82 ;  Laws, 
1903,  chap.  122;  Kansas  General  Stat- 
utes, 1905,  chaps.  18,  19,  and  19  a.  It 
has  been  decided  in  this  State  that  a 
supplemental  act  by  which  it  was  in- 
tended to  extend  corporate  powers,  but 
which  was  so  specisu  in  its  provisions 
that  it  could  by  no  possibility  apply 
to  more  than  three  certain  cities,  was 
void,  as  bein^  in  violation  of  the 
State  Constitution  forbidding  the  legis- 
lature from  conferring  corporate  powers 
by  special  act.  Topeka  v,  GiUett,  32 
Kan.  431.  What  is  a  Special  Act^  and 
What  are  Municipal  Affairs,  as  distin- 
guished from  State  affairs,  see  Good- 
now.  Municipal  Home  Rule,  pp.  63  et 
seq,j  77  et  seq.,  and  post,  chap.  v. 

Kentucky,  —  In  Kentucky  cities  and 
towns  for  purposes  of  organization  and 
government  are,  by  the  Constitution, 
divided  into  six  classes,  and  the  organi- 
zation and  powers  of  each  class  are  re- 
quired to  be  defined  and  provided  for 
by  general  laws.  These  classes  are  as 
follows:  first  class,  cities  having  a 
population  of  100,000  or  more ;  second 
class,  cities  with  a  population  of  20,000 
and  less  than   100,000;    third  class, 
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polities  to  be  governed  by  general  laws,  and  in  some  instances  in 
recognition  of  public  sentiment  which  demands  general  legislation 


cities  with  a  population  of  8,000  and  less 
than  20,000;  fourth  class,  cities  and 
towns  with  a  population  of  3,000  and 
less  than  8,000;  fifth  class,  cities 
and  towns  with  a  poi>ulation  of  1,000 
and  less  than  3,000 ;  sixth  class,  towns 
with  a  population  of  less  than  1,000. 
The  legidature  is  directed  to  assign 
the  cities  and  towns  of  the  State  to  the 
class  to  which  the^  respectively  belong 
and  to  change  assignments  as  popula- 
tion increases  or  decreases.  No  city  or 
town  shall  be  transferred  from  one 
class  to  another  except  pursuant  to 
a  law  previously  enacted  and  provid- 
ing ther^or  (Kentucky  Const.,  1899, 
§  156).  All  acts  of  incorporation  of 
cities  and  towns  previously  granted 
were  continued  in  force  imtil  such  time 
as  the  General  Assembly  should  pro- 
vide, by  general  laws,  for  the  govern- 
ment of  the  cities  and  towns,  but  not 
longer  thim  four  years  after  January  1, 
1901  (/&.  §  166a).  Pursuant  to  the 
constitutional  direction  the  legislature 
has  classified  cities  and  towns  and  as- 
sijoied  them  to  their  respective  classes 
^Kentuclnr  Stat.,  1903,  §  2740).  Provi- 
sion has  also  been  made  for  the  organi- 
sation and  government  of  the  different 
classes  {lb.  |§  2742-3716.) 

Louisiana,  —  In  this  State  munici- 
pal corporations  are  divided  into  three 
classes,  vis.,  cities,  towns,  and  vil- 
lages. Those  having  5,000  inhabitants 
or  more  are  cities;  those  having  less 
than  5,000and  more  than  1,000  inhabit- 
ants are  towns :  and  those  having  less 
than  1,000  and  more  than  250  inhabit- 
ants are  villages.  It  is  declared  that  a 
municipal  corporation  shall  not  be 
createci  with  less  than  250  inhabitants. 
Provision  is  made  by  a  general  statute 
for  the  creation  and  government  of 
these  municipalities  (Laws  of  La., 
1898,  Act  No.  136;  p.  244 ;  2  La.  Rev. 
Stat.,  1904,  p.  1065).  There  is  also  a 
provision  by  statute  in  this  State  per- 
mitting municipal  corporations  to  pre- 
pare a  new  charter  and  providing  for 
the  submission  of  the  adoption  of  such 
new  charter  to  the  vote  of  the  people. 
The  statute  does  not  make  any  provi- 
sion as  to  what  the  charter  shall  con- 
tain, or  how  far  it  shall  supersede  or 
be  controlled  by  the  statute  law  of 
the  State  (Laws  of  La.,  1898,  Act 
No.  136,  p.  190;  2  La.  Rev.  Laws,  1904, 
p.  1090). 


Michigan,  —  The  general  Act  of 
1873  for  the  incorporation  of  villages 
within  any  two  square  miles  of  terri- 
tory was  held  unconstitutional  because 
the  rights  of  the  people  concerned  were 
not  respected,  and  the  legislature  had 
attempted  to  delegate  legislative  pow- 
ers to  private  citizens  instead  of  to  cor- 
porate authorities  or  local  boards  of 
officers.  People  v.  Bennett,  29  Mich. 
451.  The  incorporation  and  municipal 
government  of  villages  b  now  regulated 
by  Laws  of  1895,  Act  No.  3,  p.  6;  Mich. 
Comp.  Laws,  1897,  {§  2684-2955.  All 
existing  villages  incorporated  under 
general  or  special  laws  were  reincorpo- 
rated under  and  made  subject  to  this 
statute  (lb,  {  2941).  By  statute^  a 
complete  scheme  for  the  organization 
and  government  of  cities  of  the  fourth 
class,  i.  e.,  cities  having  a  population 
not  exceeding  10,000,  nas  been  pro- 
vided (Laws,  1895,  Act  No.  215,  p. 
389 ;  Mich.  Comp.  Laws,  1897,  f  §  2956- 
3371).  In  cities  of  the  fourth  class  are 
included  all  cities  previously  incor- 
porated under  general  or  special  laws. 
lb.  §  3358.  Any  incorporated  village 
containing  not  less  than  3,000  or  more 
than  100,000  inhabitants  may  be  incor- 
porated as  a  city  of  the  fourth  class. 

Minnesota.  —  In  this  State  by  con- 
stitutional amendment  adopted  in 
1898,  provision  is  made  by  which  cities 
may  frame  their  own  charters  (Minn. 
(}onst.  art.  iv.  §  36).  The  method  of 
framinjg  the  so-called  ''home-rule  char- 
ters" IS  prescribed  by  statute  (Minn. 
Rev.  Laws,  1905,  $§  748-758}.  For 
purposes  of  general  legislation  cities  are 
divided  into  four  classes,  viz.:  first 
class,  those  having  upwaids  of  50,000 
inhabitants;  second  class,  those  hav- 
ing 20,000  and  not  more  than  50,000 
inhabitants;  third  class,  those  having 
10,000  and  not  more  than  20,000; 
fourth  class,  those  having  less  than 
10,000  inhabitants  (Minn.  Rev.  Laws, 
1905,  f  746).  Existing  charters  are  pre- 
served and  continued  {lb.  {  747).  Vil- 
lages are  authorized  to  be  incorporated, 
the  requisite  as  to  population  bSng  that 
the  territory  should  have  not  more 
than  3,000  or  less  than  200  inhabitants 
(Minn.  Rev.  Laws,  1905,  §  700). 

Mississippi.  —^  In  this  State  mu- 
nicipal corporations  are  divided  into 
three  classes,  viz.:  cities,  towns,  and 
villages.     Those  having  2,000  inhabit- 
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conferring  uniform  powers  on  cities  similarly  situated.    The  gen- 
eral course  of  this  legislation  discloses  the  policy  of  the  American 


ants  or  more  are  cities ;  those  having 
less  than  2,000  and  not  more  than  3,000 
are  towns,  and  those  having  less  than 
3,000  and  not  more  than  100  inhabit- 
ants are  villages.  No  municipal  cor- 
poration shall  DC  created  whicn  has  a 
population  of  less  than  15  inhabitants 
(Miss.  Code,  1906,  {  3299).  By  a  statute 
enacted  in  1900,  applicable  to  all  exist- 
ing mimidpal  corporations,  a  codifica- 
tion of  Ithe  laws  was  efifected  (Laws 
of  Miss.,  1900,  chap.  70;  Miss.  Ckxie, 
1906,  §§  3299-3446). 

Missouri.  —  A  general  act  for  the 
incorporation  of  towns  was  passed  in 
Missouri  in  1845,  and  it  was  held  not 
unconstitutional  by  reason  of  certain 
duties  which  it  imposes  on  the  county 
court  with  reference  to  organization  of 
towns  under  the  act,  as  these  duties  are 
not  legislative  but  judicial,  and  the  law 
itself,  and  not  the  court,  declares  the 
powers  of  which  the  corporation  shall 
oe  possessed.  Kayser  v.  Trustees,  &c., 
16  Mo.  88.  Construction  of  statute. 
Woods  V.  Henry,  55  Mo.  560 ;  State  v. 
McReynolds,  61  Mo.  203.  The  case  of 
Kayser  v.  Trustees,  dbc.,  supra,  is 
thought  by  Campbell,  J.,  to  conflict 
with  the  general  course  of  decision, 
since  such  duties  are  in  their  nature 
administrative  or  political  rather  than 
judicial.  People  v,  Bennett^  29  Mich. 
451.  SeeDamodharGordhamv.Deoran 
Kwiji,  L.  R.  1  App.  Div.  332.  In  this 
State  a  city  havm^  a  population  of 
more  than  100,000  inhabitants  is  now 
authorized  to  frame  a  charter  for  its 
own  government  (Const.,  1875,  art. 
ix.  §§  16,  17).  The  manner  in  which 
these  provisions  of  the  Constitution 
shall  be  carried  into  efifect  is  prescribed 
by  statute  (Rev.  Stat.  Mo.,  1899,  §f 
6359-6410).  Special  provision  is  made 
bv  the  (institution  for  the  extension 
of  the  limits  of  St.  Louis  and  for  the 
preparation  of  a  charter  therefor 
(Const.,  1875,  art.  ix.  {§  20-25^.  In 
addition,  for  purpose  of  legislation, 
municipalities  are  by  statute  divided 
into  classes  as  follows:  first  class,  all 
cities  and  towns  containing  100,000 
inhabitants  or  more;  second  class,  all 
cities  and  towns  containing  30,000  and 
less  than  100,000  inhabitants;  third 
class,  all  cities  and  towns  containing 
3,000  and  less  than  30,000  inhabitants, 
which  shall  elect  to  be  cities  of  the 
third  class ;  fourth  class,  all  cities  and 


towns  containing  500,  and  less  than 
3,()00  inhabitants,  and  all  towns  ex- 
isting under  special  law  having  less 
than  500  inhabitants,  which  shall 
elect  to  become  cities  of  the  fourth 
class;  all  towns  not  incorporate  and 
having  less  than  500  inhabitants  are 
declared  to  be  villages  (Rev.  Stat. 
Mo.,  1899,  S§  5252-5256).  Codified 
charters  for  each  of  these  classes 
have  been  adopted  {lb.  §§  5263-^066). 
Greneral  laws  have  also  been  enacted 
applicable  to  cities  having  special 
charters  as  an  additional  class  (lb. 
a  6252-6336). 

Montana.  —  In  this  State  cities  and 
towns  are  municipal  corporations  (Po- 
litical Code  1895,  §  4700).  Gties  are 
divided  into  classes  as  follows,  viz. : 
first  class,  those  having  a  population 
of  10,000  inhabitants  or  more ;  second 
class,  those  having  less  than  10,000 
and  more  than  5,000  inhabitants; 
third  class,  those  having  less  than 
5,000,  and  more  than  1,000  mhabitants. 
Every  municipal  corporation  having  a 
population  of  300  or  less  than  1,000  is 
a  town  (Political  Code,  1895,  §  4710). 
The  laws  for  the  government  of  cities 
are  codified  (Political  Code,  1895,  Title 
III.  §S  4700-5080). 

Ndyraska.  —  In  this  State  the  legis- 
lature is  prohibited  from  passing  lM»d 
or  special  laws  ''incorporating  cities, 
towns,^  and  villages  or  changing  or 
amendingj  the  charter  of  any  town, 
city,  or  village  "  (Const.,  1875,  art.  iii. 
i  15).  By  statute  originally  enacted  in 
1879  (Laws  of  1879,  chap.  179),  but 
since  amended,  all  cities,  towns,  and 
villages  containing  more  than  1,000 
and  less  than  25,000  inhabitants  are 
declared  to  be  cities  of  the  second 
class  and  governed  by  the  provisions 
of  the  statute  unless  they  adopt  a  vil- 
lage government  as  therein  provided 
(Ck)bbey's  Anno.  Stat.  Neb.,  1903, 
§  8600).  This  classification  of  necessity 
left  all  cities  having  more  than  25,000 
inhabitants  members  of  the  first  class, 
but  this  division  of  cities  of  the  first 
class  has  not  been  adhered  to.  Thus 
in  1897  all  cities  having  a  population 
of  80,000  inhabitants  or  more  were  de- 
clared to  be  cities  of  the  ''Metropolitan 
Class,"  and  governed  by  the  statute 
enacted  in  that  year  (Laws  of  1897, 
chap.  10;  Cobbey's  Anno.  Stat.  Neb., 
1903,  Sf  7450-7688).   Accopdingto  the 
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people  in  the  management  of  municipal  .^a»a,  and  no  treatise  on 
the  law  of  municipal  corporations  is  complete  Vjiich  lacks  some 


Federal  census  of  1900,  Omaha,  Neb., 
had  then  a  population  of  102,000.  By 
a  statute  enacted  in  1901,  cities  having 
more  than  40,000  and  less  than  100,000 
inhabitants  were  declared  to  be  cities 
of  the  first  class  (Laws  of  1901,  chap. 
16  ;  Cobbey's  Anno.  Stat.  Neb., 
1903,  §§  7700-7891).  According  to  the 
Federal  census  of  1900,  Lincoln,  Neb., 
had  a  population  of  40,169.  It  has 
been  held  that  the  charter  of  cities  of 
the  first  class  b  not  unconstitutional  as 
special  legislation.  State  v.  Aitken,  62 
Neb.  428.  By  a  statute  enacted  in 
1903,  all  cities  having  less  than  40,000 
and  more  than  25,000  inhabitants  are 
declared  to  be  "cities  of  the  first  class 
having  less  than  40,000  inhabitants" 
and  are  governed  by  the  provisions  of 
that  statute  (Laws  of  1903,  chap.  17 ; 
Cobbey's  Anno.  St.  Neb.,  1903,  f  S  8000- 
8214).  According  to  the  census  of 
1900,  South  Omaha  then  had  a  popu> 
lation  of  26,000.  By  a  statute  enacted 
in  190 1 ,  all  cities  havmgmore  than  5,000, 
and  less  than  25,000  inhabitants  are 
declared  to  be  ''cities  of  the  first  class 
having  more  than  5,000  and  less  than 
25,000  inhabitants, "  and  are  governed 
by  the  provisions  of  the  act  (Laws 
of  1901,  chap.  18:  Gobbey's  Anno. 
Stat.  Neb.,  1903,  f  §  8300-8476).  Ac- 
cording to  the  census  of  1900,  Beatrice, 
Neb.  (population  7,875),  Hastings,  Neb. 
(population  7,188),  and  several  other 
cities  come  withm  this  description. 
It  will  be  seen  from  these  enactments 
that  the  legislature  has  divided  the 
original  general  classification  into  sep- 
arate giudes  apparently  for  the  pui^ 
pose  of  adapting  legislation  to  the 
wants  of  siogle  mumcipalities.  The 
courts  have  not  yet  condemned  this 
legislation,  but  it  may  be  pointed  out 
that  its  tendency  and  nature  seem  not 
unlike  the  division  of  classes  into 
grades  which  resulted  in  the  Supreme 
Court  of  Ohio  overturning  in  1902  the 
entire  scheme  of  legislation  of  that 
State. 

New  Jersey,  —  In  this  State  by 
constitutional  provision  the  legislature 
is  prohibited  from  passing  private, 
lociu,  or  special  laws  regulating  the  in- 
ternal afiairs  of  towns  and  counties. 
A  city  is  a  "town"  within  the  meaning 
of  tms  provision  and  the  legislature 
cannot  regulate  its  internal  affairs  by 
a  special  law.     State  v.  Parsons,  40 


N.  J.  L.  1.  But  as»co/istru^  by  the 
courts,  this  constitutional  provision 
does  not  prevent  the  legislature,  from 
effecting  incorporation  by  a  spd9ii4^^' 
Van  Cleve  v.  Passaic  Valley  S^verage 
Com'rs,  71  N.  J.  L.  183,  193;  V  c. 
on  appeal,  71  N.  J.  L.  574;  MiUer  i^. 
Green  wait,  64  N.  J.  L.  197;  Riccio 
V.  Hoboken,  69  N.  J.  L.  649,  662. 
For  the  purposes  of  municipal  leg^ 
lation  cities  are  divided  into  four  classies, 
vis. :  first  class,  those  having  a  popu- 
lation exceeding  150,000  inhabitants; 
second  class,  those  having  a  popula- 
tion of  not  less  than  12,000  or  more 
than  150,000;  third  class,  those  cities 
not  embraced  within  either  the  first  or 
second  class,  except  cities  upon  the 
Atlantic  Ocean;  fourth  class,  cities 
binding  upon  the  Atlantic  Ocean  and 
being  seaside  or  summer  resorts  (1 
Gen.  Stat.  N.  J.,  1895,  p.  458;  Laws, 
N.  J.,  1901,  chap.  46).  A  series  of  gen- 
eral laws  applicable  to  each  of  these 
classes  has  been  enacted  {lb,  pp.  458 
et  «eg.).  In  legislation,  however,  these 
classes  have  not  been  rigidly  adhered 
to  and  statutes  are  to  be  found  appli- 
cable to  classes  determined  upon  a 
different  basis  of  population.  In  this 
State  there  is  also  a  class  of  municipal 
corporations  known  as  boroughs.  See 
1  Gen.  Stat.  N.  J.,  1895^  pp.  179  et  aeg. 
New  York,  —  In  this  State  munici- 
pal corporations  proper  are  cities  and 
villages.  Until  reoentlv  cities  have 
been  unif ormlv  organized  and  governed 
by  special  cnarters  enacted  by  the 
l^islature.  By  the  Constitution  of 
1894  (art.  xii.  {  2),  cities  are  now 
divided  into  thnse  classes,  according 
to  the  latest  State  enumeration,  as 
from  time  to  time  made,  viz.:  first 
class,  250,000  inhabitants  or  more: 
second  class,  50,000  inhabitants  ana 
less  than  250,000;  third  class,  all  other 
cities.  Laws  relating  to  the  property, 
affairs,  or  government  of  cities  are 
divided  into  general  and  special  citv 
laws ;  general  city  laws  are  those  which 
relate  to  all  the  cities  of  one  or  more 
classes;  special  city  laws  are  those 
which  relate  to  a  single  city  or  to  less 
than  all  the  cities  of  a  class.  When 
special  city  laws  are  enacted,  the  bill, 
alter  passage  by  the  legislature,  is 
transmitted  to  the  mayor,  who  within 
fifteen  days  therefrom  returns  the  same 
to  the  legislature,  or,  if  the  session  has 
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account  at  least  of  thi3**I^gislation.     A  knowledge  of  its  tenor  and 
tendency  is  esseptlAl  i6  a  proper  understanding  of  municipal  law. 


terminated,  t#  IjbeC  ^vemor,  with  his 
certificat€r,theraod  steting  whether  the 
city  \^  o^ihas  not  accepted  the  same. 
If.reljirtied'without  acceptance,  it  may 
l^*«aj^Mn  passed  by  botn  branches  of 
•^t&e 'legislature J  ana  it  is  then  subject, 
^Il»*are  other  bills,  to  the  action  of  the 
•  governor  (Const.,  1894,  art.  xiii.  §  2). 
A  uniform  charter  for  the  govern- 
ment of  cities  of  the  second  cUss  was 
enacted  in  1898  (Laws,  1898,  ^chap. 
182).  Cities  of  other  classes  have 
invariably  charters  granted  by  special 
l^islation,  although  they  are  subject 
in  many  respects  to  the  ^neral  legislar 
tion  regulating  all  municipalities.  Vil- 
lages can  only  be  incorporated  by  gen- 
eral laws  (Const.,  1894,  art.  iii.  §  18). 
The  incorporation  of  villages  is  now 
governed  oy  the  Village  Law  (Laws, 
1897,  chap.  414),  which  also  con- 
tains general  provisions  for  the  regula- 
tion of  their  municii>al  afifairs.  Each 
county  in  this  State  is  also  by  statute 
declared  to  be  "a  municipal  corpora- 
tion, comprising  the  inhabitants  within 
its  boundaries,  and  formed  for  the  pur- 
pose of  exercisii^  the  powers  and  dis- 
charging the  duties  of  local  government 
and  the  administration  of  public  afifairs, 
conferred  upon  it  by  law  "  (The  Coimty 
Law,  Laws  of  1892,  chap.  686).  In  this 
State  also  "a  town  is  a  municipal 
corporation  comprising  the  inhabitants 
witnin  its  boundaries  and  formed  for 
the  purpose  of  exercising  such  powers 
and  discharging  such  duties  or  local 
government  and  administration  of 
public  afifairs  as  have  been  or  may  be 
conferred  or  imposed  upon  it  by  law  " 
(Town  Law,  Laws  of  1890,  chap.  569). 
But  while  the  legislature  has  declared 
counties  and  towns  to  be  municipal 
corporations,  and  has  thereby  given 
them  a  recognized  corporate  existence, 
it  has  only  done  so  for  the  purpose  of 
facilitating  their  government  and  en- 
abling them  to  be  sued  and  to  sue  with 
less  circuity.  For  the  general  purposes 
of  local  government  tneir  powers  and 
duties  are  still  similar  in  extent  to 
those  which  they  had  prior  to  the 
enactment  of  the  statutes  declaring 
them  to  be  municipal  corporations. 
"The  several  towns  in  this  State," 
said  Denio,  J.,  in  Lorillard  v.  Town 
of  Monroe.  11  N.  Y.  392,  "are  oo^ 
porations  for  certain  special  and  very 
limited  purposes,  or,  to  speak  more 


accurately,  they  have  a  certain  limited 
corporate  capacity.  They  may  pur- 
chase and  hold  lands  within  tneir 
own  limits  for  the  use  of  their  inhabit- 
ants. They  may,  as  a  corporation, 
make  such  contracts  and  hold  such 
personal  property  as  may  be  necessary 
to  the  exercise  of  their  corporate  or 
administrative  powers,  and,  as  a  neces- 
sary incident,  may  sue  and  be  sued, 
where  the  assertion  of  their  corporate 
rights,  or  the  enforcement  against  them 
of  their  corporate  liabilities,  shall  re- 
quire such  proceedings  (1  Rev.  Stats. 
337,  §  §  let  seq. ) .  In  aU  other  respects — 
for  instance,  in  everything  which  con- 
cerns the  administration  of  civil  or 
criminal  justice,  the  preservation  of 
the  public  health  and  morals,  the  con- 
servation of  highwavs,  roads,  and 
bridges,  the  relief  of  the  poor,  and  the 
assessment  and  collection  of  taxes  — 
the  several  towns  are  political  divisions, 
oiganized  for  the  convenient  exercise 
of  portions  of  the  political  power  of  the 
State,  and  are  no  more  corporations 
than  the  judicial,  or  the  senate  and  as- 
sembly districts  (/&.  §  2).  The  functions 
and  duties  of  the  several  town  officers 
respecting  these  sitbjects  are  judicial  and 
administrative,  and  not  in  any  sense 
corporate  functions  or  duties,"  and 
hence,  as  to  such  subjects^  the  towns  as 
corporations  are  not,  in  the  absence  of 
a  statutory  provision  to  the  contrary, 
liable  for  any  default  or  malfeasance  of 
these  officers.  See,  as  to  the  corporate 
capacity  of  towns  in  New  York,  Den- 
ton V.  Jackson,  2  Johns.  Ch.  R.  320; 
North  Hempstead  v.  Hempstead,  2 
Wend.  109  ;•  affirming  s.  c.  Mopk.  288; 
Cornell  v,  Guilford,  1  Denio,  510. 

North  Carolina.  —  In  this  State 
every  incorporated  city  or  town  is  a 
body  politic  and  corporate  (N.  Car. 
Rev.,  1905,  §  2915).  A  codification  has 
been  made  of  the  laws  applicable  to 
cities  and  towns  {Ih.  §§  2881-3011). 
This  codification  applies  to  all  incorpo- 
rated cities  and  towns  where  not  incon- 
sistent with  special  acts  of  incorpora- 
tion or  special  laws  in  reference  thereto 
(/&.  §  2918).  The  corporate  powers  are 
exercised  by  a  board  of  commissioners, 
or  in  pursuance  of  resolutions  adopted 
by  them,  unless  otherwise  specially 
provided  by  law  (Jh.  §  2917).  Not  less 
than  three  nor  more  than  seven  com- 
missioners are  elected  bienniaUy  (/b. 
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whether  the  subject  be  approached  from  the  standpoint  of  the  stu- 
dent, of  the  practising  lawyer,  or  of  the  jurist.    These  acts  are  gen- 


f§  2917,^  2919.  2922).  The  board  of 
oommiaEdonerB  nas  power  to  make  ordi- 
nances, rules,  and  reqgulations ;  to  levy 
taxes;  to  appoint  a  constable,  and 
other  ofl&cers ;  to  fix  the  salary  of  the 
mayor;  to  appoint  town  watch  or 
pohoe;  to  establish  and  regulate  mar- 
kets; to  abate  nuisances  and  to  keep 
streets  and  bridges  in  repair  (lb. 
f  f  2923-2930).  At  the  same  time  when 
the  commissioners  are  elected,  a  mayor 
is  elected  who  presides  at  the  meetings 
of  the  commissioners,  but  has  no  vote 
except  in  case  of  a  tie  (/&.  S§  2931- 
2933).  The  mayor  of  every  city  or 
incorporated  town  is  constituted  an 
inferior  court  and  as  such  is  a  magis- 
trate and  conservator  of  the  peace, 
and,  within  the  corporate  limits  of  the 
city  or  town,  has  junsdictionof  a  justice 
of  the  peace  in  all  criminal  matters 
arising  under  the  laws  of  the  State,  or 
under  the  ordinances  of  such  city  or 
town  (lb,  I  2934). 

North  Dakota.  —  The  legislature  in 
this  State  is  prohibited  from  passing 
any  special  or  local  law  incorporating 
cities,  towns,  or  villages,  or  cnanging 
or  amending  the  charter  of  any  town, 
dty,  or  village  (N.  Dak.  Const.,  1889, 
f  {  69, 130).  A  general  law  for  oiganiza- 
tion  and  government  was  first  enacted 
in  1887  (Laws,  1887,  chap.  73).  This 
law  was  mcorporated  into  the  Revised 
Codes  of  1895  (Political  Code,  chap. 
28).  In  1905  this  statute  and  all 
suoeequent  amendments  were  revised 
and  codified  in  a  statute  entitled  ''An 
act  for  the  organization  and  govern- 
ment of  cities  and  to  provide  for  limita- 
tion of  actions  to  vacate  special  assess- 
ments heretofore  made  "  (Laws,  1905, 
chap.  62).  Comparison  of  this  statute 
with  the  law  previously  in  force  shows 
that  it  repeals  all  former  laws  on  the 
subject  and  re-enacts  them  with  some 
chai^ges,  most  of  which  are  in  minor 
particulars.  The  most  important 
changes  made  are  in  relation  to  pro- 
cedure in  levying  and  collecting  special 
assessments  for  local  improvements. 
In  all  its  main  features  the  general  law 
rdating  to  the  organization  and  gov> 
emment  of  cities  remains  the  same  as 
it  was  before.  ^  The  statute  is  both  upon 
general  principle  and  by  express  pro- 
visbn  a  continuation  of  the  law  as 
previously  existing,  with  minor  amend- 
ments, and    as    such  it    applies   to 


cities  which  were  organized  under  the 
general  law  in  force  prior  to  its  enact- 
ment and  is  operative  therein  without 
any  action  by  such  cities.  State  v. 
Mayo,  15  N.  Dak.  327;  108  N.  W.  Rep. 
36. 

Ohio,  —  By  the  Towns,  Cities,  and 
Villages  Act  of  May  3,  1852  (Swan's 
Stat.  954),  all  corporations  existing  for 
the  purposes  of  municipal  government 
were  organized  into  cUies  and  incorpo- 
rated vwages  (§  1 ).  In  respect  to  the 
exercise  of  certain  corporate  powers, 
mt^cipal  corporations  were  divided 
into  classes,  thus :  1.  Cities  of  the  first 
class,  which  comprise  all  cities  having 
a  population  exceeding  twenty  thou- 
sand inhabitants;  2.  Cities  of  the 
second  class,  which  comprise  all  cities 
not  embraced  in  the  first  class ;  3.  In- 
corporated villages;  and  4.  Incorpo- 
rated villages  for  special  purposes  (lb. 
§  39  et  seq. ) .  These  were ' '  declared  to  be 
bodies  poUtic  and  corporate,  under  the 

name  and  style  of  the  city  of ,  or 

the  incorporated  village  of ,  as  the 

case  may  be,  —  capable  to  sue  and  be 
sued;  to  contract  and  be  contracted 
with;  to  acquire,  hold,  and  possess 
property,  real  and  personal ;  to  have 
a  common  seal;  and  to  exercise  such 
other  powers,  and  to  have  such  other 
privileges,  as  are  incident  to  municipal 
corporations  of  like  character  or  degree, 
not  inconsistent  with  this  act  or  the 
general  laws  of  the  State"  (76.  {  18). 
These  powers  and  privileges  were  then 
specific  with  great  minuteness,  twenty 
sections  of  the  act  being  devoted  to  this 
purpose.  Incorporated  villages  were 
governed  by  one  mayor,  one  recorder, 
and  five  trustees,  elected  annually ;  the 
mayor,  recorder,  and  trustees  constitut- 
ing the  village  cotmcil,  any  five  of  whom 
make  a  quorum  (76.  |  43).  The  corpo- 
rate authority  of  cities  was  vested  in 
the  mayor,  one  board  of  trustees  (two 
from  each  ward),  who  composed  the 
city  council,  together  with  such  officers 
as  were  mentioned  in  the  act,  or  as 
might  be  created  under  its  authority 
(lb.  f§  52  et  Beq.}. 

''The  governing  all  cities  and  vil- 
lages under  one  general  law  was  a  new 
experiment,  supposed  to  be  required 
by  the  present  Constitution.  It  was 
to  be  expected  that,  in  the  working  of 
the  experiment,  omissions,  if  not  mis- 
takes, would  b^  discovered,  to  be  cor- 
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erally  held  not  to  violate  constitutional  provisions  against  local  or 
special  legislation.^    Oeneral  incorporation  aciSf  rather  than  special 

rected  by  additional  l^islation.  It  will  a  new  statute  was  adopted  known  as 
be  a  work  of  care  and  time  to  perfect  the  Municipal  Code  of  1902.  By  this 
an  orderly  and  harmonious  system."  act,  all  municipal  corporations  which 
Per  GhoUonj  J.,  in  Thomas  v.  Ashland,  at  the  last  Federal  census  had  a  popu- 
12  Ohio  St.  124,  130.  The  expectation  lation  of  5,000  or  more  were  declared  to 
or  hope  of  "an  orderly  and  harmonious  be  cities.  All  other  municipal  corpora- 
system  "  referred  to  was  not  realised,  tions  were  declared  to  be  villages.  All 
In  1902  the  number  of  classes  into  cities  which  at  any  future  Federal 
which  successive  acts  of  the  legidature  census  shall  have  a  population  of  less 
had  divided  the  municipalities  of  the  than  5,000  shall  become  villages.  All 
State  to  make  them  the  recipients  of  villages  which  at  any  future  Federal 
corporate  power  could  not  be  ascer-  census  shall  have  a  population  of  5,000 
tained  upon  any  practicable  inquiry,  or  more  shall  become  cities.  A  com- 
The  subject  of  classification  was  dealt  plete  revision  of  the  statutes  relating 
with  by  the  Ohio  Rev.  Stat.  §{  1546-  to  cities  and  villages  was  effected  and 
1552.  The  first  of  these  sections  pro-  provision  made  for  their  oiganization, 
vided  that  cities  of  the  first  class  should  powers,  and  duties. 
be  of  three  trades,  and  cities  of  the  Oklahoma,  —  Cities  of  the  first  class 
second  class  should  be  of  eiffht  grades,  are  those  which  have  2,500  inhabitants 
In  these  eleven  classes  the  eleven  prin-  or  over  (Rev.  Stat.  Okla.,  1903,  $  346). 
cipal  cities  of  the  State  were  isolated,  A  statute  applicable  to  this  class  of 
so  that  an  act  conferring  corporate  cities  has  been  codified  (/5.  {§346-479). 

Sower  ujx)n  one  of  them  by  claissified  Oregon,  —  In  this  State  corporations 

escription  conferred  it  upon  no  other,  may  be  formed  under  general  laws,  but 

The  Classification  was  also  so  framed  as  shall  not  be  created  oy  special  laws 

to  prevent  a  citv  from  advancing  to  a  except  for  municipal  purposes  (Const, 

higner  class  in  tne  event  of  an  increase  Oreg.,  1859,  art.  xi.  {  2).  Consequently 

of  population.    Thus,  there  was  a  pro-  municipal  corporations  may  be  created 

vision  that  cities  of  the  second  class  under  special  acts.  See  East  Portland  v. 

which  should  thereafter  become  cities  Multnomah  County,  6  Oreg.  62,  64. 

of  the  first  class  should  constitute  the  A  general  statute  was  passed  in  1897 

fourth  grade  of  the  latter  class.    There  regulating  the  incorporation  and  gov- 

was  no  city  of  the  fourth  grade  of  the  emment  of  cities  and  towns    (^ws 

first  class,  but  the  class  was  specified  Oreg.,  1893,  p.  119;  2  Bellinger  &  C. 

to  the  end  that  it  might  receive  any  Oteg.  Stat.  1902,  §{  2687-2735). 

city  of  the  second  class  which  might  Penne^vania.  —  In  this  State  there 

be  advanced  and  should  thereby  be  is  a  prohibition  against  local  or  special 

excepted  from  the  operation  of  the  acts  legislation  "regulating  the  affairs  of 

relating  to  cities  of  tne  second  and  third  counties,  cities,  townships,  wards,  bor- 

grade.     The  Supreme  Court  of  Ohio  oughs,  or*school  districts "    (Pa.Ck>nst, 

held  that  in  view  of  the  trivial  differ-  1874,  art.  iii.  {  7).    A  general  act  for 

ences  in  population,  and  in  the  nature  the   incorporation   and   regulation   of 

of  the  powers  conferred,  that  the  cla»-  municipal  corporations,  dividing  them 

sification   could   not   be   regarded   as  into  three  claases,  was  adopted  lif  ay  3, 

based  upon  difference  in  population  or  1874.     This  statute  has  been  revised 

upon  any  other  real  or  supposed  differ-  and  amended.     For  the  purposes  of 

ence  in  local  requirements.     State  v.  legislation,  cities  now  in  existence  and 

Jones,  66  Ohio  St.  453,  487 ;   State  v.  those  hereafter  created  are  now  divided 

Beaoom,  66  Ohio  St.  491.    As  a  result  into  three  classes:    first  class,  those 

of  this  decision,  which  completely  over-  containing  a  population  of  1,000,000 

turned   the   existing   organisation   of  or  over;    second  class,  those  contain- 

cities  in  Ohio,  a  special  session  of  the  ing  a  population  of  100,000  and  under 

legislature  was  called  in  1902  at  which  1,000,000;   third  class,  those  contain- 


*  State  V.  Graham,  16  Neb.  74 ;  Ex  held  not  to  be  a  "^neral  law"  for  the 
pcarU  Wells,  21  Fla.  280 ;  Pritchett  incorporation  of  cities  under  the  Con- 
V.  Stanislaus  Co.,  73  Cal.  310.  An  stitution  of  California.  Desmond  v. 
act  known  as  the  f  McClure  charter,"   Dunn,  55  CaL  242. 
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charters^  would  seem  clearly  to  be  the  best  method  of  creating  and 
organizing  municipal  corporations.     1.    Such  acts  tend  to  prevent 


ing  a  population  under  100,000  (Bright- 
ley's  D&est  Pa.  Laws,  1903,  p.  484). 
For  legpdation  afiFecti]U|  each  of  these 
respective  classes,  see  to,  pp.  505-637. 
A  general  act  was  passed  in  1851  de- 
signed to  form  a  system  for  the  regula- 
tion of  boroughs  incorporated  there- 
after. Commonwealth  v.  Montrose, 
52  Pa.  St.  391.  For  general  provisions 
regulating  the  incorporation  of  boi^ 
oughs  and  their  organization  and  gov- 
ernment, see  Brightley's  Digest  Pa. 
Laws,  1903,  pp.  77  et  &Bq. 

Tennessee,  —  In  this  State  there  is 
no  check  upon  the  power  of  the  legisla- 
ture to  create  a  municipal  corporation 
by  special  act.  State  ir.  Wilson,  12  Lea 
(Tenn.),  246;  Muse  v.  Lexington,  110 
Tenn.  655,  665.  In  1849  oroyision 
was  made  by  general  act  for  the  incor- 
poration of  towns,  cities,  and  villages 
(Acts,  1849,  chap.  17).  In  State  v, 
Armstrong,  3  Sneed  rTenn.).  634,  it 
was  held  that  the  Act  ot  1856,  by  which 
fuU  power  to  create  corporationef  and 
determine  the  extent  of  their  powers, 
was  given  to  the  circuit  courts,  was 
unconstitutional,  on  the  ground  that 
the  legislature  could  not  dele^te  its 
authonty  to  the  courts.  But  in  Mor- 
ristown  V.  Shelton,  1  Head  (Tenn.),  24, 
it  was  held  that  the  Act  of  1849  — 
which  was  a  general  statute  for  the  in- 
corporation of  towns  and  cities,  and  by 
which  a  petition  was  to  be  presented  by 
the  inhabitants  of  a  place  proposing  to 
oiganize  under  the  act  to  the  county 
court,  which  had  power  simply  to 
record  the  petition  and  designate  the 
boundaries  of  the  corporation  —  was 
not  in  conflict  with  the  Ck>nBtitution, 
as  the  statute,  and  not  the  court,  de- 
termined the  extent  and  nature  of  the 
powers  of  the  corporation.  In  Ex  parte 
Chadwell,  3  Bax.  98,  s.  c.  1  Tenn.  Ch. 
95,  and  Ex  parte  Bums,  1  Tenn.  Ch. 
83,  the  Act  of  1871,  under  the  Con- 
stitution of  1870,  was  declared  void  in 
so  far  as  it  undertook  to  confer  upon 
the  Court  of  Chanoer^r  the  power  to 
grant  corporate  franchises.  See  also 
WiUett  V.  Bellville,  11  Lea  (Tenn.),  1. 
For  abstract  of  l^slation  in  this  State 
establishing  Taxing  DistrictSy  see  poet, 
chap.  ix.  In  1875  a  statute  was  passed 
regulating  the  formation,  organization, 
and  powers  of  municipal  corporations. 
Laws,  1875,  chap.  92,  J  1 ;  Code  Tenn., 
1896,  {{  1881-1997. 


SaiUh  Dakota,  —  In  this  State  the 
l^islature  is  prohibited  from  enacting 
any  private  or  special  laws  incorporat- 
ing cities,  towns,  and  villages,  or  chang- 
ing or  amending  the  charter  of  any 
town,  city,  or  village  (Const.  S.  Dak., 
1889,  art.  iii.  §  23).  The  Constitution 
also  provides  that  the  legislature  shall 
provide  by  general  laws  for  the  oii^an- 
isation  and  classification  of  municipal 
corporations,  the  number  of  classes  not 
to  exceed  four,  and  the  powers  of  each 
class  to  be  defined  by  general  laws,  so 
that  all  corporations  of  the  same  class 
shall  be  subject  to  the  same  restrictions 
and  have  the  same  powers  (lb,  art.  x. 
i  1).  By  a  statute  passed  m  1890  all 
cities  organized  under  general  laws  are 
divided  into  three  classes  according  to 
population  as  follows,  viz. :  first  class, 
cities  bavins  10,000  inhabitants  or 
more ;  second  class,  cities  having  2,000 
inhabitants  and  not  more  than  10,000 
inhabitants;  third  class,  cities  having 
less  than  2,000  inhabitants  (Laws  S. 
Dak.,  1899,  chap.  61 ;  S.  Dak.  Anno. 
Stat.,  1899,  §  1265).  Any  city  organized 
under  a  special  charter  may  reoiganize 
under  the  general  statute  (lb.  §  1266). 
The  incorporation  and  government  of 
cities  is  r^ulated  by  general  laws  (lb, 
§§  125^1683). 

Texae.  —  In  this  State  the  legislature 
cannot,  except  as  otherwise  provided 
in  the  Constitution,  pass  any  local  or 
special  law  regulating  the  affairs  of 
counties,  cities,  towns,  wards,  or  school 
districts,  or  incorporating  cities,  towns, 
or  villages,  or  changing  their  charters 
(Const.  Texas,  1876,  art.  iii.  i  56). 
Cities  and  towns  having  a  population 
of  10,000  inhabitants  or  less  may  be 
chartered  only  by  general  law  (lb, 
art.  xi.  {  4).  Cities  having  more  than 
10,000  inhabitants  may  have  their 
charter  granted  or  amended  by  specisd 
act  (lb,  §  5) .  By  general  statute  any 
incorporated  city,  town,  or  village 
containing  1.000  inhabitants  or  over 
may  accept  tne  provisions  of  the  act  by 
two-thirds  vote  of  the  council  (Rev. 
Stat.  Tex.,  1895,  art.  381).  Provision  is 
also  made  for  incorporation  under  the 
statute  (lb,  art.  385).  Provision  is 
made  for  the  organization  and  govern- 
ment of  such  cities,  towns,  and  villages 
(lb.  arts.  381-578  d).  A  general  statute 
has  also  been  passed  by  which  a  town 
or  village  containing  more  than  200  or 
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favoritism  and  abuse  in  procuring  extraordinary  grants  of  special 
powers.     2.   They  secure  uniformity  of  rule  and  of  construction. 

less  than  10,000  inhabitants  may  be  ing    corporations    may    retain    their 

incorporated  as  town  or  village  in  the  special  charters,  except  so  far  as  they 

manner  provided  for  by  the  act    (lb,  may  be  repealed  or  amended  (Const, 

art.  57^-617).  Va.,  1902,  §  117).     The  Constitution 

Utah.  —  In  this  State  the  legislature  also    declares    that    all    incorporated 

is  prohibited  from  enacting  any  private  communities    having    within    defined 

or    special    law    incorporating    cities,  boundaries  a  population  of  5,000  or 

towns,    or   villages,    or   changing    or  more 'shall  be   known  as  cities,  and 

amending  the  charter  of  any  city,  town,  all  incorporated  communities   having 

or  village  (Const.  Utah,  1895,  art.  vi.  within  defined  boimdaries  a  population 

i   26).      Municipal   corporations    are  of  leM  than  5,000  shall  be  known  as 

divided  into  three  classes:  first  class,  towns  {lb.  §  116.     See  also  Va.  Code 

cities    having   30,000   inhabitants    or  1904,  {  1013  a).  For  the  purposes  of  the 

upwards ;    second  class,  cities  having  judicial  system,  the  cities  of  the  State 

more  than  5,000  and  less  than  30,000 ;  are  divided  into  two  classes  as  follows, 

and  third  class,  all  other  cities  (Utah  viz. :  first  class,  those  having  10,000 

Rev.  Stat.,  1898,  §  174,  as  amended  by  inhabitants    or    more;    second  class. 

Laws  of  1905,  chap.  99).     A  general  those  having  less  than  10,000  inhab- 

statute    regulating  the   incorporation  itants  (Const.  Va.,  1902,  §  98).     The 

and  powers  of  cities  has  been  passed  Constitution  makes  specific  provision 

(/6.  {§  169-^13).     The  powers  of  the  for  the  election  and  duties  of  the  foUow- 

city  council  are  carefully  enumerated  ing  city  officers,  viz.,  ma^or,  clerk  of 

and  defined  (/&.  {  206,  as  amended  by  city  court,  city  treasurer,  city  serveant, 

Laws  of  1905,  chap.  42).  and   city   council,  composed    of   two 

Washington,  —  In  this  State  any  city  branches  (lb.    §f    118-122).     It    also 

containing  a  population  of  20,000  may  regulates  the  manner  in  which  ordi- 

frame  its  own  charter  (Wash.  Const.,  nances  or  resolutions  having  the  effect 

1889,  art.  xi.  §  10).    Mumcipal  corpora-  of  ordinances  shsXL  be  passed  by  the 

tions  cannot  be  created  by  special  laws,  council  (lb.  §  123).    Provision  has  been 

but    the    legislature    is    required    by  made   by  statute  for  the  transition 

^neral  laws  to  provide  for  incorpora-  of  cities  from  the  second  to  the  first 

tion,  oii^nization,  and  classification  in  class  (Laws  Va.,  1906,  chap.  32). 

proportion  to  population  (lb.).  Munici-  West  Virginia.-^ In  this  State  the 

pal  corporations  are  by  statute  divided  legislature  is  prohibited  from  passing 

into  cities  and  towns,  and  cities  are  local    or    special    laws    incorporating 

divided  into  three  classes  as  follows :  cities,  towns,  or  villages,  or  amending 

viz.  first  class,  those  having  a  popula-  the  cnarter  of  any  citjr,  town,  or  village 

tion  of  20,000  inhabitants  or  more;  containing  a  population  of  less  thi^ 

second  class,  those  having  a  population  2,000    (Const.  W.  Va.,  1872,  art.  vi. 

of  10,000  and  less  than  20,000 ;   third  {  39).    By  statute  provision  has  been 

class,   those   having  a  population  of  made  for  the  incorporation  of  cities, 

more  than  1,500  and  less  than  10,000  towns,   and   villages    without    special 

(Ballinger's  Wash.  Stat.  1897,  §§  714,  charter,  and    amending   the    charters 

715).  Separate  provision  is  made  for  the  thereof  where  the  population  is  less 

organization  and  government  of  cities  than  2,000.    This  act  is  not  applicable 

of   the   first   class    (lb.    {§   734-837),  to  cities,  towns,  and  villages  previously 

second  class  (lb.  §{  841-919),  and  thiid  incorporated  which  remain  subject  to 

class  (lb.  §§  925-970).  the  laws  in  force  and  applicable  thereto. 

Virginia. —  In  this  State  the  Consti-  It  applies  to  cities,  towns,  and  villages 
tution  directs  that  general  laws  for  the  afterwards  established,  and  any  city, 
oiganization  and  government  of  cities  town,  or  village  incorporated  by  special 
and  towns  shall  be  enacted  by  the  act  may  bv  ordinance  adopt  the  pro- 
general  assembly,  and  no  special  act  visions  of  the  general  law  (Code  W.  Va., 
shall  be  passed,  in  relation  thereto,  1906,  H  1841-1910). 
except  in  the  manner  prescribed  by  Wisconsin.  —  In  this  State  the 
the  Constitution  for  the  enactment  of  legislature  is  prohibited  from  enacting 
special  legislation,  and  then  onlv  by  any  special  or  private  laws  for  incor- 
a  recorded  vote  of  two-thirds  of  the  porating  any  city,  town,  or  village,  or 
members  elected  to  each  house,    Exist-  to  amend  the  charter  tnereof  (Const. 
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All  being  created  and  endowed  alike,  real  wants  are  the  sooner 
felt  and  provided  for,  and  real  grievances  the  sooner  redressed.^ 
But  the  experience  of  the  past  thirty  years  leads  to  doubt  how  far 
a  system  of  exclusively  general  legidation  is  adapted  to  municipal 
needs  and  the  varying  needs,  requirements,  and  demands  of  dif- 
ferent localities.  In  any  event,  it  is  of  no  avail  if  it  be  not  rigidly 
adhered  to  by  the  legislating,  and,  as  we  shall  see,  the  qualifications 
and  limitations  adopted  by  the  courts  in  determining  what  are 
general  laws  and  what  are  special,  and  the  inconsistencies  and 
intricacies  involved  in  the  practical  application  of  the  doctrine  of 
classification  have  caused  such  difficulty  in  determining  the  validity 
of  legislation  closely  affecting  the  well-being  of  municipalities  as  to 
raise  serious  doubts  whether  exclusively  general  legislation  can 
adequately  solve  the  difficult  and  peculiar  problems,  in  mimicipal 
affairs,  which  are  constantly  arising.' 

§  62.     Power  of   LegiBlatare  to   delegate   to   Judiciary  Authority 
to  ineorporate.  —  On  the  question  whether  the  legislature  may  devolve 

Wis.,  1848,  art.  iv.  {  31).    In  1889  a  more    than    4,000    inhabitants    were 

general   statute   was   passed   for  the  declared  to  be  cities  of  the  first  class 

organization  knd  government  of  cities  and  governed  by  the  provisions  of  that 

wmch  is  still  in  force  with  amendments  act  ^ev.  Stat.  Wyo.,  1899,  §{  1587- 

(Laws  Wis.,   1889,  chap.  326;    Laws  1672).     By  a  statute^  passed  in  1897. 

Wis.,  1893,  chap.  312;  Wis.  Stat.,  1898,  for  the  purposes  of  its  provisions  all 

f  925).  By  this  statute  cities  are  divided  incorporated   cities,  whether  incorpo- 

into  four  classes,  viz. :  first  class,  those  rated  under  general  law  or  special  act, 

having  a  population  of  150,000  inhab-  having  a  population  of  6,000  and  less 

itants   or   over;    second   class,   those  than  9,000,  were  declared  to  be  cities  of 

having  a  population  of  40,000  and  less  the  second  class  and  governed  Ixv'  the 

than  150,000;   third  class,  those  con-  provisions  of  that  act    (Laws  Wyo., 

tainin^    10,000  and  less  than  40,000  1897,    chap.    28;   Rev.    Stat.    Wyo., 

inhabitants;    fourth  class,  cities  con-  1899,  {{  1673,  1699,  as  amended  by 

taining  less  than  10,000  inhabitants.  Laws  Wyo.,  1901,  chap.  15).    This  later 

Cities  previously  incorporated  are  not  statute  seems  to  be  merely  a  qualificar 

made  subject  to  this  statute  unless  tion  of  the  earlier  and  more  general 

they  adopt  the  same  in  the  method  act  in  certain  respects  relating  to  the 

prescribea  by  the  act.  form  of  government  and  powers. 

Wjfoming.  —  In  this  State  the  legislfr-        '  Cairo  v,  Bross,  101  111.  475,  quoting 

ture  18  prohibited  from  passing  local  or  text ;  jpost,  §  71  and  note, 
special  laws  for  the  incorporation  of        This  section  thus  stood  in  the  last 

cities,  towns,  or  villages,  or  changing  and  previous  editions,  but  the  ereat 

or    amending    the    charters     thereof  advantages  which  were  expected  from 

(Const.  Wyo.,  1889,  art.  iii.  {  27).    The  general    incorporating    acts    and    the 

legislature  b  also  directed  to  provide  prohibition  against  special  legislation 

bv  general  law  for  the  oiganization  and  nave  not,  in  the  author's  judgment, 

cfanification  of  municipu  corporations,  been  fully  realized,  and  the  sweeping 

the  number  of  classes  not  to  exceed  four,  prohibition  of  special  legislation  in  the 

and  the  powers  of  each  class  to  be  Constitutions  has  probably  occasioned 

defined  by  general  laws.    Cities  exist-  more  evils  and  nuschiefs  than  it  has 

ing  under  si^cial  charters  may  abandon  prevented  or  remedied.  Pastf  chap.  v. 
such  charter  and  orgamze  imder  the        *  On  the  subject  of  general  ie^slar 

general  laws  (lb,  art.  xiii.  $1).      By  tion  see  post^  coap.  v.,  ConatUtUumal 

f tatute  passed  in  1895,  all  cities  having  ProhUntiona  of  Special  Legislation. 
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power  upon  the  courts  to  carry  into  effect  a  general  law  for  the  incor- 
poration of  municipalities,  there  is  a  marked  diversity  of  opinion. 
Some  decisions  hold  that  such  authority  may  be  conferred  upon  the 
court  upon  the  theory  that  the  legislature  determines  by  statute  the 
conditions  which  shall  exist  precedent  to  incorporation,  and  that 
the  duty  which  is  devolved  upon  the  courts  is  judicial  in  its  nature 
and  is  merely  to  determine  whether  these  conditions  exist.  Hence, 
proceedings  by  petition  to  the  court  for  incorporation,  or  on  appeal 
to  the  court  from  the  determination  of  a  board  or  body  authorized 
to  consider  the  petition  in  the  first  instance,  have  in  some  jurisdic- 
tions been  sustained.*     Other  courts  have  held  that  statutes  involv- 


'  Burlington  v.  Leebrick,  43  Iowa, 
253;  Ford  v.  North  Des  Moines,  80 
Iowa,  626;  Winfield  v.  Linn,  60  Kan. 
859 ;  Callen  v.  Junction  City,  43  Kan. 
627;  Huling  v.  Topeka,  44  Kan.  577; 
Hurla  V.  Kansas  (Jitv,  46  Kan.  738; 
Emporia  v.  Randolpn,  56  Kan.  117; 
Kayser  v.  Trustees  of  Bremen,  16  Mo. 
88;  State  v.  Weatherby,  45  Mo.  17; 
State  V.  Wilcox,  45  Mo.  458,  463; 
Lammert  v.  Lidwell,  62  Mo.  188; 
Wahoo  V.  Dickinson,  23  Neb.  426.  See 
also  infra^  §  353.  There  is  nothing  in 
the  Federal  Constitution  to  prevent 
the  people  of  the  State  from  giving 
to  the  courts,  if  they  see  fit,  full  ju- 
risdiction over  the  incorporation  of 
municipalities  and  the  determination 
of  the  boundaries  thereof  and  taking 
it  entirely  away  from  the  le^slature. 
Forsyth  v.  Hammond,  166  U.  S.  506. 
The  determination  of  the  boundaries 
of  an  existing  municipality  may  be  a 
judicial  question  to  be  determined  by 
the  courts  and  not  by  the  legislature, 
when  the  latter  is  prohibited  from  the 
enactment  of  special  legislation  with 
reference  thereto.  Hence,  when  such 
prohibition  exists,  a  statute  defining 
the  boundary  of  such  a  city  is  uncon- 
stitutional. Little  Rock  v.  Parish,  36 
Ark.  166.  It  has  been  held  that  when 
the  legislature  is  prohibited  from 
passing  any  special  law  creating  a 
municipal  corporation,  the  fixing  of 
the  boundaries  of  a  municipality 
ceases  to  be  a  legislative  function. 
People  V.  Ontario,  148  Cal.  625.  In 
Indiana,  incorporation  acts  have  long 
been  in  force  which  provide  for  the 
presentation  of  a  petition  to  the  board 
of  county  commissioners  setting  forth 
the  boundaries,  quantity  of  land,  and 
the  population  of  the  territory  pro- 
posed to  be  incorporated  and  praying 
tor  incorporation.      It    was    held   in 


many  cases  without  rusing  any  ques- 
tion as  to  the  power  of  the  legislature 
to  give  a  right  of  appeal  to  the  court, 
that  such  right  of  appeal  existed.  See 
Grusenmeyer  v.  Loganport,  76  Ind.  549 ; 
Indiana  Imp.  Co.  v.  Wagner,  134  Ind. 
698 ;  Terre  Haute  v.  Beach,  96  Ind.  143. 
In  Forsyth  v.  Hammond,  142  Ind.  505, 
the  court  held  under  these  statutes 
that  the  legislative  character  of  the 
function  of  annexation  of  territory  to  a 
cit^r  does  not  preclude  judicial  exami- 
nation and  decision  on  questions  as 
to  the  preliminary  steps  and  the  truth 
and  sufficiency  of  tne  petition  for 
annexation,  and  that  a  statute  ex- 
pressly ^ving  a  right  of  appeal  was 
constitutional  and  gave  tne  courts 
jurisdiction  of  the  question.  The  court 
quoted  with  approval  the  language  of 
Baker,  J.,  in  Forsyth  v,  Hanmiond, 
68  Fed.  Rep.  774,  where  he  said :  ''The 
power  to  hear  and  determine  whether 
the  conditions  prescribed  by  law  for  the 
creation,  enlaigement,.or  contraction  of 
a  municipal  body  exist,  is  judicial  in 
its  nature,  and  may  be  appropriately 
conferred  upon  the  courts.  The  crea- 
tion, enlargement,  or  contraction  of  a 
municipal  Dodv  is  not  the  act  of  the 
court,  out  is  the  act  and  result  of  the 
law.  The  court  simply  determines 
whether  the  conditions  are  present 
which  authorize  the  creation  of  a 
municipal  body,  or  the  enlargement 
or  contraction  of  its  limits ;  and,  when 
these  conditions  are  judicially  ascer- 
tained, the  law,  ex  proprio  viaoref  cre- 
ates the  municipal  body,  or  enlaiges  or 
contracts  its  boundanes."  Upon  an 
appeal  from  the  decision  in  which  this. 
Itmguage  was  used  the  United  States 
Circuit  Court  of  Appeals  held  that  the 
statute  conferred  authority  upon  the 
board  of  county  commissioners  to 
determine  legislative  questions;    that 
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ing  substantially  the  same  general  scheme  of  procedure  delate  to 
the  courts  the  power  to  determine  whether  territory  ought  to  be  in- 
corporated or  ought  to  be  annexed  to  a  municipality  or  disconnected 
therefrom,  and  are  unconstitutional  as  attempts  to  devolve  legisla- 
tive functions  upon  the  judiciary.^  In  this  conflict  of  the  decisions 
there  is  no  difference  of  opinion  as  to  the  legal  principle  involved,  but 
the  courts  have  differed  in  its  application.  The  courts  all  recognize 
the  fact  that  legblative  powers  cannot  be  devolved  upon  the  judici- 
ary, and  that  the  creation  of  a  municipality,  of  the  extension  of  its 
boundaries,  or  the  disconnection  of  territory  therefrom,  are  essen- 
tially legislative  acts;  but  the  disagreement  has  arisen  as  to  the 
natiu^  of  the  acts  of  the  judiciary  under  the  schemes  adopted.  The 
cases  which  have  sustained  the  jurisdiction  of  the  courts  have  done 
so  on  the  principle  that  they  were  merely  called  upon  fjo  judicially 
ascertain  and  determine  the  facts  upon  which  the  legislature  de- 
clared incorporation  should  be  effected,  and  that  the  act  of  incor- 
poration was  effected  by  the  operation  of  the  statute  and  not  as  the 
result  of  a  legislative  act  on  the  part  of  the  courts  in  declaring  the 
incorporation,  while  the  cases  denying  the  power  of  the  courts  to 


this  detennination  was  a  legislative 
function  which  could  not  be  performed 
by  the  courts;  and,  hence^  that  the 
provisions  of  the  statute  giving  a  right 
oi  appeal  to  the  courts  from  such 
determination  were  imconstitutional 
and  void,  refusing  to  be  bound  by  or 
follow  the  decision  of  the  Supreme 
Court  of  Indiana  in  the  case  above 
cited.  See  Forsyth  v.  Hammond,  71 
Fed.  Rep.  443,  rev^g  68  Fed.  Rep;  774. 
But  the  Supreme  Court  of  the  United 
States  in  reviewing  the  decision  of  the 
United  States  Circuit  Court  of  Appeals 
on  certiorari,  held  that  the  matter  of 
the  territorial  boundaries  of  a  municipal 
corporation  is  local  in  its  nature,  and, 
as  a  rule,  is  to  be  finally  and  absolutely 
determizied  by  the  authorities  of  the 
State,  and  the  decision  of  the  lower 
court  was  thereupon  reversed.  See  166 
U.  8.  506. 

'  State  V.  Simons,  32  Minn.  540.  In 
Illinois,  it  was  held  that  a  statute  au- 
thorizing the  Circuit  Court  to  determine 
vihelher  territory  ought  to  be  annexed  to  a 
municipality,  or  disconnected  there- 
from, and  to  order  the  same  to  be  an> 
nexed,  or  disconnected  accordingly 
was  an  attempt  to  confer  upon  the 
courts  pNower  to  change  the  boundaries 
of  municipal  bodies  by  annexing  or 
disconnecting  territory,  and  was  un- 
constitutional, such  acts  being  legislar 


tive  in  their  character  and  not  judicial. 
Galesburg  v.  Hawkinson,  75  111.  152. 
But  a  statute  giving  the  Circuit  Court 
power  to  appoint  commissioners  for 
the  South  Park  was  held  to  be  consti- 
tutional. People  V.  Williams,  51  111. 
63 ;  People  v,  Morgan,  90  IlL  558.  The 
provisions  of  the  drainage  law  giving 
the  county  courts  power  to  appoint 
drainage  commissioners  held  valid. 
Moore  V,  People,  106  III.  376;  Blake  v. 
People,  109  111.  504 ;  Kilgour  v.  Drain- 
age Com'rs,  111  111.  342;  Huston  v. 
dark,  112  111.  344;  Owners  of  land  v. 
People,  113  III.  296.  Provisions  of  an 
election  law  ^ving  the  countjr  court 
power  to  appoint  election  commissioners 
nave  also  been  sustained.  People  v. 
Hoffman,  116  III.  587.  Provisions  of  a 
statute  delegating  to  the  county  judge 
and  two  circuit  judges  to  be  selected  by 
him  the  power  topj^the  territory  to  he 
embraced  in  a  sanitary  district,  prior  to 
submitting  the  question  to  a  vote  are 
not  repugnant  to  the  constitutional 
provision  which  distributes  the  power 
of  the  government  into  three  classes, 
and  prohibits  either  branch  from  exer- 
cising any  powers  of  the  othere.  Peo- 
ple V,  Nelson,  133  lU.  565,  601.  See 
also  on  the  general  subject  of  delega- 
tion of  power  to  the  courts  affecting 
municipal  organizations,  Whittaker  v. 
Venice,   150  lU.   195,  201;   Young  v. 
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act  have  adopted  the  contraiy  view  that  the  action  of  the  courts  is 
inherently  legislative.' 

§  63.  Oonstitatioiial  Provisums  anthoriiiiig  Oitiei  to  fraiM  tfaoir 
Oharters.  —  In  many  of  the  States  are  to  be  found  constitutional 
provisions  granting  or  guaranteeing  to  cities  and  other  municipalities 
some  degree  of  autonomy.  So  far  has  the  principle  of  self-govern- 
ment been  carried  that  the  Constitutions  of  some  States  authorize 
and  permit  localities  of  a  certain  population  to  frame  their  own  char- 
ters, popularly  known  as  Freetuddera'  Charters,^    In  California  this 


Carey,  184  III.  613,  rev'g  80  lU.  App. 
601. 

Tennessee,  —  In  the  application  of 
the  principles  stated  in  the  text,  the 
Supreme  Court  of  this  State  has  held 
statutes  conferring  on  the  courts  t^ 
p<ywer  to  incorporaU  to  be  unconstitu- 
tional. See  State  v.  Armstrong,  3 
Sneed  (Tenn.),  634;  Ex  parte  Chad- 
well,  3  Baxt.  (Tenn.)  98;  8.  c.  1  Tenn. 
chap.  xcv. ;  Ex  parte  Bums,  1  Tenn. 
Chaai,  83.  But  a  statute  simply  con- 
ferring power  to  record  the  petition 
and  aesignate  the  boundaries  of  the 
corporation  is  constitutional,  as  the 
State,  and  not  the  court,  determined 
the  extent  and  nature  of  the  powers  of 
the  corporation.  Mayor,  &c.  Morris- 
town  V.  Shelton,  1  Head  (Tenn.),  24. 
See  also  note  to  §  61.  In  WaehingUm, 
it  is  held  that  a  statute  which  authorizes 
a  majority  of  the  inhabitants  of  a  town 
or  village  to  present  a  petition  to  the 
court  setting  forth  the  metes  and  bounds 
thereof  and  praying  that  thev  be  incor- 
porated and  directs  the  judge  of  the 
court,  upon  being  satisfied  that  the 
petition  is  signed  oy  a  majority  of  the 
taxable  inhabitants,  to  record  an  order 
declaring  such  town  or  village  duly  in- 
corporated, authorizes  the  creation  of 
a  municipal  corporation  by  a  judicial 
court,  and  is  unconstitutional  as  dele- 
cting legblative  functions  to  the  court. 
Territorv  v.  Stewart,  1  Wash.  98. 

In  Wieconain,  it  is  held  that  the 
creation  of  municipal  corporations  b 
the  exercise  of  lenslative  power  and 
cannot  be  delegated  save  as  authorized 
by  the  Constitution  itself ;  and  that  the 
act  of  determining,  either  tentatively 
or  finally,  whether  it  is  for  the  best 
interest  of  the  people  that  they  should 
be  incoiporatea  into  a  village  and  fix- 
ing the  boundaries  b  not  the  determi- 
nation of  a  mere  question  of  fact,  but  is 
the  exercise  of  legislative  discretion,  and 


a  statute  attemptinf^  to  delegate  such 
power  to  the  Circuit  Court  —  a  court 
provided  for  by  the  Constitution  — 
is  invalid.  In  re  North  Milwaukee,  93 
Wis.  616.  A  statute  declaring  valid 
the  incorporation  of  municipalities 
under  an  unconstitutional  delegation 
of  authority  to  the  courts,  is  not  un- 
constitutional as  a  special  law.  It  a^ 
plies  to  a  legitimate  class  of  munici- 
palities. State  V.  Spaude,  37  Minn. 
322. 

>"  In  Kelly  v.  Pittsburg,  104  U.  S.  78, 
80,  where  the  Supreme  Court  of  the 
United  States  held  that  the  annexation 
of  a  tract  of  land  to  a  city  against  the 
consent  of  the  owner  therecS  did  not 
involve  any  Federal  question  imder  the 
Constitution  of  the  United  States,  MU- 
ler,  J.,  said :  "  It  is  not  denied  that  the 
legislature  could  rightfully  enlaige  the 
boundary  of  the  city  of  Pittsburg,  so 
as  to  include  the  land.  If  this  power 
were  denied  we  are  unable  to  see  how 
such  denial  could  be  sustained.  What 
portion  of  a  State  shall  be  within  the 
limits  of  a  city  and  be  governed  bv  its 
authority  and  its  laws  das  alwajrs  been 
considered  to  be  a  proper  subject  of 
legislation.  How  thickly  or  how 
sparsely  the  territory  within  a  city 
must  be  settled  is  one  of  the  matters 
within  legislative  discretion.  Whether 
territory  shall  be  governed  for  local  pur- 
poses by  a  county,  a  city,  or  a  town- 
ship organization,  is  one  of  the  most 
usual  and  ordinary  subjects  of  State 
l^islation." 

<  Cal.  Const.,  1879,  art.  xi.  §  8,  as 
amended  in  1892  and  1896;  Colo. 
Const,  art.  xx  adopted  in  1902 ;  Minn. 
Const,  art.  iv.  {  36,  adopted  in  1898; 
Mo.  Const.,  1875,  art.  vn.  §{16,  17; 
Wash.|Con8t.,  1889,  art.  xi.  {  11.  The 
language  of  these  provisions  b  not 
in  all  respects  the  same,  and  the  pre- 
cise   words   of   the   several   constitu- 
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right  was  at  first  conferred  on  cities  containing  a  population  of  more 
than  lOOyOOO  inhabitants,  but  it  was  afterwards  extended  to  all  cities 
containing  a  population  of  more  than  3,500  inhabitants.  These  con- 
stitutional provisions  are  framed  on  the  same  general  plan.  Provi- 
sion is  made  for  the  appointment  of  a  board  of  freeholders  of  the 
city  to  whom  is  entrusted  the  duty  of  preparing  a  charter.*  When 
the  proposed  charter  has  been  prepared,  it  is  published  in  one  or  more 
newspapers  in  the  city.  After  publication  for  the  prescribed  period, 
it  is  submitted  to  the  electors  at  a  general  or  special  election.  In 
California  and  Washington  a  majority  of  the  qualified  electors  is 
sufficient  for  adoption ;  in  Missouri  and  Minnesota  it  must  be  ap- 
proved by  four-sevenths  of  the  qualified  voters.  In  Missouri,  Min- 
nesota, and  Washington,  upon  approval  by  the  requisite  popular 
vote,  the  charter  takes  effect  and  supersedes  any  existing  charter 
and  amendments  thereof.  In  California,  after  the  popular  vote,  itl 
is  submitted  to  the  legislature  for  its  approval  or  rejection  as  a  whole, 
without  power  of  alteration  or  amendment  Upon  approval  by  the' 
legblature  by  concurrent  resolution,  it  becomes  the  organic  law  of 
the  city,  and  supersedes  any  existing  charter,  and  all  amendments 
thereof,  and  all  laws  inconsistent  with  the  new  charter.  The  charterj 
thus  adopted  may  be  amended  by  proposal  submitted  to  the  popular 
vote,  but  in  California  amendments  can  only  be  made  at  intervals 
of  not  less  than  two  years.  In  Missouri  all  popular  charters  must 
provide,  among  other  things,  a  mayor  or  chief  magbtrate,  and  two 
houses  of  legislation,  one  of  which  at  least  shall  be  elected  by  general 
ticket^  In  California  popular  charters  may,  in  addition  to  other 
matters,  provide  for  police  courts,  boards  of  education,  boards  of 
police  commissioners  and  a  municipal  police  force,  and  boards  of 
election.  These  provisions  must  be  regarded  as  an  indication  of  the 
popular  demand  that  municipalities  should  be  allowed  to  govern 
themselves  with  greater  freedom  from  legislative  interference  than 

tioDal  provisions  must  be  kept  in  mind  App.  96 ;  People  v,  Adams,  31  Ck)lo. 

in  the  study  of  the  judicial  decisions  of  476. 

the  different  States.  ^  The  board  of  freeholders  cannot 

In    MinuMoUif    the   constitutional  employ  one  of  its  own  members  as 

provision  applies  to  all  cities  existing  counsel  for  the  board  to  advise  it,  and 

at  the  time  oi  the  adoption  of  the  con-  draw  a  charter.     Yoimg  v.  Mankato, 

stitutional  amendment,  and  does  not  97  Minn.  4. 

apply  to  cities  thereafter  incorporated.  *  In   MinnMoia,    popular   or   free- 
State  V.  O'Connor,  81  Minn.  79.          ^  holders'  charters  must  provide,  among 

As  to  validity  and  effect  of  consti-  other  things,   for  a   mayor  or  chief 

tutional  amendment  providing  for  a  magistrate,  and  a  legislative  body  of 

popular  diorterjor  Dentfer,  see  People  either  one  or  two  houses;    if  of  two 

V,  Sours,   31   dolo.   369;    Denver  v,  houses,  at  least  one  of  them  shall  be 

Adams  County,  33  Colo.   1;   Boston  elected  by  general  vote  (Minn  Const. 

4  C.  Smelting  Co.  v.  Elder,  20  Colo.  art.  iv.  {  36). 
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heretofore/  but  it  is  unfortunate  that  the  demand  should  find  expres- 
sion in  this  form.  A  prompt,  frank,  and  sincere  recognition  of  local 
requirements  bj  the  legislature  will  usually  render  unnecessary  any 
resort  to  a  referendum  such  as  is  here  provided  for,  and  it  may  be 
questioned,  upon  experience  up  to  the  present,  whether  freeholders' 
charters  will  prove  to  be  so  satisfactory  as  to  come  into  general  use 
throughout  the  country.  A  series  of  novel  and  difficult  questions 
has  arisen  under  these  provisions.  A  city  framing  its  own  charter 
under  the  Missouri  Constitution  has  been  declared  by  the  highest 
judicial  authority  to  be  in  a  very  just  sense  an  imperium  in  imperio,^ 
and  to  the  prescribed  extent  this  is  true.  But  a  charter  so  framed,  so 
far  from  being  a  departure  from  a  republican  form  of  government,  is 
republican  in  essence  and  form.'    The  constitutional  provisions  in 

Cities  in  existence  at  this  time  were 
for  the  most  part  incorporated  by  spe- 
cial charters  and,  by  reason  of  the  Con- 
stitutional Amendment  of  1891,  were 
absolutely  helpless  when  confronted 
with  new  conditions  requiring  the  ex- 
ercise of  additional  power." 

«  St.  Louis  V.  Western  Union  Tel. 
Co.,  149  U.  S.  465,  468,  oer  Brevoer,  J. 
The  later  decisions  of  the  supreme  Court 
of  Missouri,  referred  to  infra,  upon  the 
subiect  of  the  relation  between  a  free- 
holders' charter  and  the  general  leg- 
islative power  of  the  State,  nave  wisefy 
limited  the  exdtuive  power  of  the  city 
to  matters  purely,  clearly,  and  india- 
putably  local  and  municipal,  leaving 
the  city  in  all  other  matters  under  the 

general  l^rislative  power  of  the  State. 
tate  V.  maaoun  &  K.  I'eL  Co.,  189  Mo. 
83. 

But  what  is  a  "local"  or  "internal" 
or  "municipal"  afiTair  as  distinguished 
from  a  "general"  or  "State"  affair  has 
proved  to  be  a  source  of  much  contro- 
versy, and  the  decisions  of  the  courts 
in  the  several  States  have  left  the  sub- 
ject in  such  a  condition  of  chaos  and 
uncertainty  that  the  question  can,  in 
many  instances,  only  be  settled  by  the 
highest  tribunal  of  the  State  in  each 
inoividual  case  as  it  arises.  See  Good- 
no  w,  Munic.  Home  Rule,  pp.  77  et  seg., 
96-98. 

*  People  V.  Sours,  31  Colo.  369; 
Hopkins  v.  Duluth,  81  Minn.  189.  In 
these  cases  it  was  urged  that  the  Amend- 
ments to  the  Constitutions  of  Minne- 
sota and  Colorado  violated  the  pro- 
vision of  the  Federal  Constitution 
guaranteeing  to  every  State  in  the 
Union  a  republican  form  of  government, 
but  this  contention  was  overruled.    It 


^  In  Ex  parU  Braun,  141  Cal.  204, 
the  court  referred  to  the  provisions  of 
the  California  Constitution  as  adopted 
by  the  people  under  "a  temporary  im- 
pulse (not  yet  entirelv  aDated),  to 
carry  the  notion  of  wnat  is  termed 
'local  self-government'  to  extremes." 
In  State  v.  O'Connor,  81  Minn.  79,  83, 
Brown f  J.,  explained  the  origin  of  the 
amendment  to  the  Minnesota  Con- 
stitution thus:  "By  a  constitutional 
amendment  in  1891  special  legislation 
as  to  cities  and  vil^^  was  wholly 
prohibited.  Thereafter  all  incoiporated 
cities  and  villages  were  limited  in  the 
conduct  and  management  of  municipal 
affairs  to  the  power  and  authority  there- 
tofore contamed  in  and  conferred  by 
their  charters  to  which  no  amendments 
or  additions  could  be  made.  The  result 
of  this  was  to  hamper  and  embarrass 
such  cities  in  the  conduct  of  their 
affairs.  Exigencies  and  new  condi- 
tions arose,  which  demanded  and  re- 
Quired  the  exercise  of  greater  power 
than  was  conferred  upon  them;  but 
the  legislature  was  powerless  to  act, 
except  perhaps  by  ^neral  legislation, 
whicn  was  impracticable,  b^use  of 
the  varied  interests,  duties,  and  respon- 
sibilities of  different  cities.  The  Con- 
stitution prohibited  granting  any  fur- 
ther privileges 'to  such  cities,  and  as 
a  conseouence  the  administration  of 
public  affairs  thus  became  very  much 
embarrassed  and  involved.  To  obviate 
all  these  difficulties,  and  to  place  such 
cities  on  a  broader  basis,  and  in  a  posi- 
tion prepared  to  meet  and  deal  with 
new  conditions  sure  to  follow  their  ad- 
vancement and  growth,  it  was  deemed 
wise  and  advisable  to  authorize  them 
to  frame  and  adopt  their  own  charters. 
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California  are  self-executing  and  do  not  require  legislation  to  give 
them  effect.*  The  authority  to  provide  a  municipal  government 
for  a  city  is  referable  to  the  law-making  power  of  the  State,  and  the 
enactment  of  a  charter  for  a  municipality  is  a  legislative  act.  By^ 
the  constitutional  provisions  in  California,  authorizing  cities  to 
frame  their  own  chs^rs,  the  people  have  withdrawn  from  the  legis- 
lature the  legislative  authority  of  the  State  in  reference  to  municipal 
government  for  cities  to  the  extent  that  it  cannot  exercise  any  legis- 
lative authority  in  the  enactment  of  a  charter  for  a  municipality 
until  after  its  provisions  have  been  formulated  and  approved  by  the 
dty  itself  in  the  manner  prescribed  by  the  Constitution ;  and  in  that 


has,  however,  been  said  that  even  in 
the  case  of  municipal  charters  adopted 
by  the  people  pursuant  to  constitutional 
provinon,  there  are  certain  things  which 
the  people  cannot  do,  even  by  consti- 
tutional amendment;  viz.:  (1)  free 
any  portion  of  the  State  from  the  oper- 
ation of  the  State  Ck)nstitution ;  (2) 
delegate  to  a  charter  convention  the 
Ttiftking  of  constitutional  amendments ; 
(3)  give  to  a  charter  convention  the 
power  to  prescribe  the  jurisdiction  and 
duty  of  public  officers  with  respect  to 
State  government  as  distinguished 
from  the  municipal  or  city  government. 
People  V.  Sours,  31  Ck)lo.  369;  People 
o.  Johnson,  34  Colo.  143.  The  reason 
assigned  for  this  conclusion  is  that 
even  the  peoole  of  the  State  cannot  by 
constitutional  amendment  set  apart 
any  portion  of  the  State  in  such  manner 
that  that  portion  of  the  State  shall  be 
freed  from  the  Constitution;  if  any 
one  of  these  three  things  may  be  done 
bjy  constitutional  amendment,  a  por- 
tion of  the  State  would  be  freed  from 
the  Constitution  and  the  State  would 
no  longer  have  any  right  to  legislate 
for  it.  It  would,  in  short,  be  an  impe- 
Hum  in  imperio,  a  condition  which  can- 
not be  brought  about  or  exist  even  by 
constitutional  amendment,  for  the 
reason  that  such  a  result  would  be  sub- 
Tersive  of  a  republican  form  of  gov- 
ernment and  repugnant  to  the  Con- 
ititution  of  the  United  States,  and 
violative  of  the  compact  existing  be- 
tween the  State  and  the  Federal  gov- 
enmient. 

>  People  V.  Hoge,  55  Cal.  612.  But 
in  Reeves  v.  Anaerson,  13  Wash^  17, 
the  court  held  that  the  constitutional 
providon  of  that  State  was  not  self- 
executing  in  such  a  sense  as  to  pre- 
clude   the    legislature    from    passing 


statutes  furthering  the  exercise  of  the 
constitutional  right  conferred  upon  the 
cities  and  making  such  right  available. 
In  Minnesota^  it  is  expressly  declared 
that  before  any  city  snail  incorporate 
under  the  constitutional  amendment 
"the  legislature  shall  prescribe  bv 
law  the  general  limits  within  which 
such  charter  shall  be  framed  "  (Minn. 
Const:  art.  iv.  §  36).  ^  This  proviso 
simply  requires  the  le^slature  to  pro- 
vide such  general  limitations  and  re- 
strictions as  it  shall  deem  proper.  It 
is  not  required  to  lay  out  a  broad 
framework  for  each  topic,  or  a  general 
plan  of  a  charter.  But  the  general 
power  and  authority  to  frame  city 
charters  granted  to  the  cities  by  the 
constitutional  amendment  ex  necesai- 
tote  extends  to  all  powers  properly  be- 
lon^ng  to  the  government  ot  mimici- 
pahties,  and  the  requirement  that  the 
t^islature  shall  prescribe  limitations 
within  which  such  charter  may  be 
framed^  must  be  construed  to  mean 
limitations  beyond  which  the  charter 
may  not  go.  In  other  words  it  is  made 
the  duty  of  the  legislature  to  provide 
such  general  limitations  and  restric- 
tions as  that  body  mav  deem  expedient 
and  proper;  and  the  court  cannot 
hold  a  statute  enacted  pursuant  to 
this  requirement  to  be  unconstitu- 
tional because  of  any  omission  there- 
from. State  V.  O'Connor,  81  Minn.  79. 
The  legislature  may,  by  statute,  per- 
mit the  charter  to  be  submitted  to  the 
voters  at  a  special  election.  The  lan- 
guage of  the  constitutional  amendment 
that  the  charter  shall  be  submitteid  to 
the  voters  ''at  the  next  election  there- 
after'' does  not  preclude  submission 
at  a  special  election.  State  v.  Kiewel, 
86  Minn.  136. 
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State  have  limited  their  legislative  authority  to  the  mere  approval 
or  rejection  of  the  charter  so  formulated.  The  authority  thus  with- 
drawn from  the  legislature  and  given  to  the  city  is  none  the  less  a 
part  of  the  law-making  power  of  the  State  because  it  is  conferred 
upon  the  city  in  conjunction  with  the  legislature.  The  act  of  the 
city  in  formulating  the  charter  and  determining  the  provisions'  to  be 
included  therein  has  the  same  force  and  authority  as  a  charter  with 
the  same  provisions  enacted  by  a  legislature  that  is  not  restrained  by 
^  any  constitutional  limitations^  The  requirements  of  the  Constitu- 
tion are  mandatory  and  peremptOTy,  and  a  failure  to  comply  with 
them  will  invalidate  the  charter.^  (The  purpose  of  these  provisions 
is  to  free  city  governments  from  the  authority  and  control  formerly 
exercised  over  them  by  the  legislature,'  and  the  legislature  cannot 
curtail  the  rights  conferred  upon  municipalities  to  frame  their  own 
charters.*  The  power  and  authority  conferred  by  the  Constitution 
upon  cities  to  frame  their  own  charters  extend  to  all  subjects  and 
matters  properly  belonging  to  the  government  of  municipalities,  and 
this  necessarily  includes  any  subject  appropriate  to  the  orderly 
conduct  of  municipal  affairsJ^   In  Missouri  and  Washington  the 


>  People  V.  Gunn,  85  Cal.  238; 
Sheehan  v,  Scott,  145  Cal.  684.  But 
in  approving  a  charter  under  the  pro- 
visions of  the  California  Constitution, 
the  legislature  is  not  exercbing  the  law- 
makin|g  power  in  the  same  sense  as 
when  it  enacts  a  statute  upon  a  subject 
which  is  entirely  within  its  power,  and 
its  approval  of  a  charter  does  not  pre- 
vent judicial  inquiry  into  the  question 
whether  the  constitutional  require- 
ments as  to  the  enactment  of  the  laws 
have  been  met  when  the  validity  of 
different  provisions  of  the  charter  are 
drawn  in  question.  People  v,  Gunn, 
85  Cal.  238.  That  the  approval  of  a 
freeholders'  charter  by  the  legislature 
is  not  in  itself  an  exercise  of  the  general 
law-making  power  of  passing  a  statute 
is  illustrated  by  People  v.  Toal,  85  Cal. 
333.  Another  provision  of  the  Con- 
stitution, as  then  in  force,  declared 
that  the  judicial  power  of  the  State 
should  be  vested  in  certain  enumerated 
courts  "and  such  inferior  courts  as  the 
legislature  may  establish  in  any  incor- 
porated city  or  town,  or  city  and 
county."  It  was  held  that  this  pro- 
vision entrusted  the  establishing  of 
inferior  courts  to  the  legislature,  which 
must  act  by  regularly  passing  a  statute. 
Consequently,  police  courts  for  a  cit^ 
could  not  be  established  by  a  freehold- 


ers' charter  and  adopted  by  a  vote  of 
the  electors  of  the  city,  and  approved 
by  the  legislature.  Smce  this  decision 
was  rendered  an  amendment  to  the 
Constitution  has  been  adopted,  which 
makes  it  competent  for  freeholders' 
charters  to  provide  for  the  constitution, 
regulation,  government,  and  jurisdic- 
tion of  police  courts  (Cal.  Const,  art. 
xi.  §  8*5. 

>  People  V.  Gunn,  85  Cal.  238.  Under 
the  provision  of  the  California  Consti- 
tution requiring  the  suomission  of  a 
freeholders'  charter  "  to  the  qualified 
electors  of  said  city,"  "and  it  a  ma- 
jority of  such  quahfied  electors  votine 
thereat  shall  ratify  the  same,"  it  shall 
thereupon  be  submitted  to  the  legisla- 
ture for  approval,  the  charter  is  not 
adopted  if^it  does  not  receive  a  ma- 
jority of  all  the  votes  cast  at  the  munici- 
pal election,  but  merely  a  majority  of 
the  votes  cast  thereon.  Santa  Rosa  o. 
Bower,  142  Cal.  299. 

*  People  V,  Hoge,  55  Cal  612. 

*  People  V.  Bagley,  85  Cal.  343; 
Kansas  City  v.  Marsh  Oil  Co.,  140  Mo. 
458,  467. 

*  State  V.  O'Connor,  81  Minn.  79; 
State  V.  District  Court  of  St.  Louis  Co., 
90  Minn.  457 ;  In  re  Goherty,  2  Wash. 
137,  140.  See  State  v.  Mo.  &  K.  Tel 
Co.,  189  Mo.  83,  cited  infra. 
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power  granted  by  the  Constitutions  of  these  States  to  cities  to  frame 
and  adopt  their  own  charters  has  been  construed  as  in  its  nature 
legislative  and  therefore  continuing;  and,  on  the  principle  that  each 
succeeding  legislature  possesses  the  same  jurisdiction  and  power  in 
reference  to  legislation  that  its  predecessors  did,  cities  have  a  con- 
tinuing right  to  exercise  the  legislative  power  given  to  them  to  frame 
their  own  charters,  and  the  fact  that  this  right  has  once  been  exer- 
cised does  not  limit  the  action  of  municipality  to  the  adoption  of 
amendments  in  the  manner  prescribed  by  the  Constitutions.*  But 
the  direct  method  of  amendment  by  submission  to  the  popular  vote 
prescribed  by  the  Constitution  is  exclusive,  and  an  amendment  can- 
not be  made  in  any  other  form.'  The  legislature  may,  by  a  general 
enabling  act,  permit  a  city  having  a  freeholders'  charter,  to  amend  it 
by  popular  vote  in  the  prescribed  manner  so  as  to  absorb  an  adjoin- 
ing city  which  has  on  its  part  complied  with  the  enabling  act.'  But 
under  the  Constitution  of  Missouri  the  legislature  has  no  authority 
to  pass  a  statute  conferring  upon  cities  which  have  framed  their  own 


.^  Morrow  v,  Kansas  City,  186  Mo. 
675 ;  Reeves  v.  Anderson,  13  Wash.  17. 

>  Blanchard  v.  Hartweli,  131  Cal. 
263;  St.  Louis  v.  Dorr,  145  Mo.  466. 
An  ordinance,  adopted  under  a  general 
law  of  the  State,  extending  the  limits 
of  a  cil^  is  an  amendment  of  the  citv 
freeholders'  charter,  and  is  invalid, 
if  it  has  not  been  submitted  to  the  vote 
of  the  electors.  Westport  v.  Kansas 
aty,  103  Mo.  141. 

But  in  California,  neither  the  an- 
nexation of  additional  territory  (People 
V.  Oakland,  123  CaL  598)  nor  the  cut- 
ting off  or  exclusion  of  territory  from 
the  city  limits  (People  v.  Coronado,  100 
C^  571),  pursuant  to  the  provisions 
of  a  general  act,  works  an  amendment 
of  the  chfui«r  within  the  meaning  of 
the  Constitution.  As  to  methodf  of 
computing  the  period  of  two  years 
which  must  elapse  between  the  sub- 
mission of  amendments  under  the  Cali- 
fornia Constitution,  see  Hanson  v. 
Roberts,  145  Cal.  173. 

In  California,  when  amendments  to 
the  municipal  charter  are  petitioned  for 
b  V  fifteen  per  cent  of  the  qualified  voters 
of  the  people,  the  cit^  council  or  other 
legislative  Dody  may  either  call  a  special 
election  to  vote  thereon  or  wait  until 
the  next  ^neral  election.  The  time 
of  submission  is,  to  that  extent,  dis- 
cretionary with  the  l^islative  body. 
Lubliner  o.  Alpers.  145  CaL  291. 

Sufficiency  and  regularity  of  pro- 


ceedings to  amend  cit^  charter  under 
Constitution  of  Washington,  see  Ehr- 
hardt  v.  Seattle,  33  Wash.  664 ;  Pierce 
V,  Spokane,  7  Wash.  132.  As  to  sub- 
mission to  vote  of  a  charter  amendment, 
see  State  v.  Riplinger,  30  Wash.  281, 
or  of  a  proposed  new  charter  for  ratifi- 
cation at  a  general  or  special  election, 
State  V.  Kiewel,  86  Minn.  136;  Hop- 
kins V,  Duluth,  81  Minn.  189 ;  Ehrhardt 
V.  Seattle,  33  Wash.  664;  State  v. 
Doherty,  16  Wash.  382. 

In  Cdifomia,  the  ratification  of  a  mu- 
nicipal cnarter  submitted  to  the  voters 
at  a  general  municipal  election  must 
receive  a  majority  ot  the  votes  cast  at 
such  election  and  not  merely  a  majority 
of  the  votes  cast  upon  the  ratification  of 
the  charter.  Santa  Rosa  v.  Bower,  142 
Cal.  299,  following  People  v.  Sausalito, 
106  Cal.  500,  where,  toe  Question  of 
incorporation  bein^  required  to  be  sub- 
mitted at  an  election  "to  be  held  for 
the  purpose  of  determining  whether 
the  same  shall  become  incorporated," 
it  was  held  that  a  majority  of  the  votes 
cast  at  such  election  were  essential  to 
incorporation.  In  Martin  v.  Election 
Commissioners,  126  CaL  404,  it  was 
held  that  it  is  not  unconstitutional  for 
the  legislature  to  provide  by  seneral, 
instead  of  special,  legislation  tor  sub- 
mitting constitutional  amendments  of 
a  charter  to  the  people. 

*  Kansas  CSly  v.  StegmuUert  151 
Mo.  189. 
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charters,  powers  in  respect  to  a  matter  of  local  and  municipal  gov- 
ernment, e^g,y  to  establish  a  system  of  parks  and  boulevards;  the 
Constitution  having  declared  how  amendments  of  these  charters 
may  be  made,  the  legislature  cannot  effect  an  amendment  by  direct 
legislation  operating  only  upon  cities  that  have  freeholders'  charters.^ 
A  charter  framed  by  a  city  for  itself  under  the  constitutional  provi- 
sion has,  within  the  limits  therein  contemplated,  the  force  and  effect 
of  one  granted  by  an  act  of  the  legislature  when  unrestrained  by 
constitutional  provision,^  and  by  express  provision  it  supersedes  the 
old  charter  and  all  amendments  thereto.'  Provisions  of  the  free- 
holders' charter  which  are  purely  municipal  in  their  character,  super- 
sede provisions  of  the  general  laws  which  are  inconsistent  there- 
with/   But  freeholders'  charters  in  Missouri,  in  matters  which  are 

*  Kansas  City  v.  Scarritt,  127  Mo.  prior  general  statute  in  respect  to  streei- 
642.  The  act  involved  in  this  case  opening  proceedings.  See  also  Kansas 
authorized  every  city  in  the  State  then  City  v.  Marsh  Oil  Co.,  140  Mo.  458; 
or  thereafter  to  be  organized  under  the  Kansas  Citv  v.  Bacon,  147  Mo.  259. 
provisions  of  the  Constitution  author-  In  California^  the  provisions  of  a 
I  zing  cities  to  frame  their  own  char-  freeholders' charter  are,  so  far  as ''mu- 
ters,  to  establish  for  such  city  a  system  nicipal  affairs ''  are  concerned,  supreme 
of  parks  and  boulevards.  This  stat-  and  beyond  the  reach  of  legislative 
ute  was  held  to  be  a  violation  of  the  enactment.  See  Ex  parte  Braun,  141 
Constitution.  Cal.  204.     By  California  Const.,  1879, 

^  State  V.  Missouri  &  K.  Tel.  Co.,  art.  xi.  §  6  (as  amended  in  1896),  it 
189  Mo.  83,  99;  Sheehan  v.  Scott,  145  is  declared  that  "all  charters  thereof 
Cal.  684,  688.  See  also  Morrow  v.  (t.  e.,  of  cities  and  towns)  framed  or 
Kansas  City,  186  Mo.  675.  adopted  by  authority  of  this  Constitu- 

'  People  V.  Oakland,  92  Cal.  61 1 ;  tion,  except  in  municipal  affaire^  shall 
Ex  parte  Sparks,  120  Cal.  395 ;  State  be  subject  to  and  controlled  by  general 
V.  Field,  99  Mo.  352.  It  abolishes  a  laws."  The  amendment  of  1896  con- 
police  court  established  by  the  old  sisted  in  the  insertion  of  the  words 
charter,  although  none  is  provided  for  ''except  in  municipal  affairs.''  Prior 
by  the  new.  lax  parte  Sparks,  120  Cal.  to  that  amendment,  freeholders'  cbBT- 
395.  Similarly,  it  supersedes  the  pro-  ters  were  subject  to  general  laws  on  the 
vision  of  an  existing  charter  estabush-  same  subject,  and  the  provisions  of  the 
ing  a  justice's  court.  Miner  v.  Justices'  charter  were  suspended  during  the 
Court,  121  Cal.  264.  But  while  the  paramount  operation  of  the  general 
freeholders'  charter  of  the  city  of  Eu-  provisions.  The  amendment  m  1896 
reka  susperseded  the  provisions  of  the  operated  on  all  charters  and  laws  in 
former  charter  creating  the  office  of  force  at  the  time  of  its  adoption,  as 
harbor  master,  by  failing  to  niake  any  well  as  upon  charters  afterwards 
provision  for  such  officer,  it  did  not  adopted  and  laws  subsequently  enacted, 
supersede  the  provisions  of  the  general  After  the  amendment,  the  general  laws 
law  providing  for  the  performance  of  were  no  longer  paramount  ''in  munici- 
certam  duties  by  the  haroor  master.  No  pal  affairs,''  and  the  provisions  of  the 
provision  being  made  for  the  appoint-  freeholders'  charters  on  such  affairs 
ment  of  a  harbor  master,  the  appoint-  became  operative.  Byrne  v.  Drain, 
ment  devolved  on  the  governor  under  127  Cal.  663.  It  has  been  held  that  the 
the  provision  of  the  Constitution  author-  following  are  "  municipal  affairs  "  within 
izing  him  to  fill  vacant  offices,  when  no  the  meaning  of  this  provision  of  the 
provision  therefor  is  made.  Quigg  v.  California  (institution:  Opening  and 
Evans,  121  Cal.  546.  widening  streets.    Byrne  v.  Drain,  127 

«  Fragley  v.  Phelan,  126  Cal.  383.  Cal.  663 ;  Sinton  v.  Ashbury,  41  Cal. 
In  State  v.  Field,  99  Mo.  352,  it  was  525.  Taxation  (including  license  taxes) 
held  that  the  freeholders'  charter  of  for  purposes  of  municipal  revenue. 
Kansas  City  operated  to  supersede  a   Ex  parte  Braun,  141  Cal.  204.    In  St. 
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not  mere  matters  of  local  municipal  government,  are  under  the 
l^islative  control,  and  subject  to  the  legislative  will  of  the  State, 
but  this  authority  must  be^ercised  in  a  manner  which  is  consist- 
ent with  the  Constitution.^  'These  charters  do  not  prevent  legislation 
upon  matters  not  municipal  in  their  character,  but  affecting  the  State 
at  large,  although  such  legislation  necessarily  applies  to  cities  that 
have  framed  their  own  charters,  and  overrides  express  provisions 
contained  therein.^  The  words  of  the  Missouri  Constitution  declar- 


Louis  th  Western  Union  Tel.  Ck).,  149 
U.  8.  465,  it  was  held  that  St.  Louis 
bad.  by  virtue  of  the  i)rovision  of  its 
freeholders'  charters  giving  it  power  to 
opeai  and  establish  streets  and  regulate 
their  use,  the  power  to  impose  upon  a 
telegraph  company  putting  its  poles 
in  the  streets  of  the  city,  a  reasonable 
charge  in  the  nature  of  rental  for  the 
exclusive  use  of  the  parts  so  used. 

In  Minnesota,  it  has  been  held  that 
freeholders'  charters  may  properly 
make  provision  for  the  exercise  by  the 
dty  of  the  power  of  eminent  domain 
in  laying  out,  opening,  and  improving 
streets  (State  v.  District  Court  of 
Ramsey  Cotmty;  87  Minn.  146);  the 
presentation,  audit,  and  allowance  of 
ckums  against  the  city  and  proceedings 
to  review  the  action  of  the  auditing 
body  (State  v.  District  Court  of  St. 
Louis  Co.,  90  Minn.  457) ;  the  subject 
oi  contractors'  bonds  to  secure  their 
performance  of  contracts  with  the  city 
and  the  payment  of  laborers  and  mar 
terialmen,  mcluding  the  conditions  of 
the  bonds  and  conditions  and  limitar 
tions  as  to  their  enforcement  (Grant  v, 
Berrisford,  94  Minn.  45) ;  the  organizan 
tion  of  a  police  force  and  the  appoint- 
nfent  of  its  chief  (State  v.  O'Connor, 
81  Minn.  79). 

In  WashinqUm^  a  freeholders'  charter 
cannot  provide  for  the  creation  of  mu- 
nidpal  or  police  courts  {In  re  Cloherty, 
2  Wash.  137) ;  nor  for  the  exercise  of 
the  right  of  eminent  domain  for  street 
or  other  purposes,  in  the  absence  of  an 
act  of  the  legislature  authorizing  cities 
to  exercise  that  right  (Tacoma  v.  State, 
4  Wash.  64) ;  nor  for  ordinances  regu- 
lating the  price  of  gas,  when  the  only 
statutory  authority  the  city  has  is  to 
"regulate  and  control  the  use  thereof" 
(Tacoma  Gas  dc  El.  L.  Co.  v,  Tacoma, 
14  Wash.  288). 

In  CdUrradOf  the  charter  of  the  city 
and  county  of  Denver  framed  by  the 
municipality  for  itself  pursuant  to  the 
constitutional    amendment,   art.    xx., 


cannot  regulate  the  number  of  judges 
of  the  county  court,  change  the  time 
of  election  of  county  judges,  county 
treasurer,  county  clerk  and  ex  officio 
recorder,  county  treasurer,  constable, 
sheriff,  county  commissioners,  and 
justices  of  the  peace  who  are  State 
officers.  People  v.  Johnson,  34  Colo. 
143.  Nor  can  it  change  the  time  of 
election  of  a  person  to  fill  the  office  of 
coroner  of  the  county  who  is  a  county 
officer.    People  t?.  Horan,  34  Colo,  304. 

'  Ewing  V,  Hoblitzelle,  85  Mo.  64 ; 
State  V.  field,  99  Mo.  352;  Westport 
V.  Kansas  City,  103  Mo.  141 ;  State  v. 
Mo.  k  K.  Tel.  Co.,  189  Mo.  83,  cited 
infra, 

*  Kansas  City  v,  Scarritt,  127  Mo. 
642;  Ex  parie  Loving,  178  Mo.  194. 
In  Ewing  v.  Hoblitzelle,  85  Mo.  64,  an 
act  regulating  the  registration  of  voters 
and  the  conduct  of  elections  in  cities 
of  over  100,000  population  was  held 
valid  and  applicable  to  the  city  of  St. 
Louis,  although  it  overrode  charter 
provisions  of  different  import.  In  State 
V.  Railroad,  117  Mo.  1,  provisions  of  a 
law  (^neral  throughout  the  State) 
reflating  the  mode  of  assessment  of 
railroads  for  the  purpose  of  tascation 
were  held  paramount  to  the  terms  of 
the  freeholders'  charter  of  St.  Louis. 
Statutes  appUcable  to  cities  having 
special  freeholders'  charters  have  been 
sustained  because  of  the  topics  dealt 
with  in  those  statutes.  For  instance, 
an  act  regulating  the  i)ublication  of 
legal  advertisements  in  cities  was  held 
to  apply  to  St.  Louis  in  State  v.  Tolle, 
71  Mo.  645 ;  an  act  providing  for  the 
management  and  government  of  the 
public  schools  in  the  lane  cities  was 
sustained  in  State  v,  MiUer,  100  Mo. 
606 ;  an  act  regulating  the  mode  of  col- 
lecting revenue  from  licenses  was  held 
to  be  applicable  in  State  v.  Bell,  1 19  Mo. 
70 ;  and  the  law  regulating  the  regis- 
tration of  voters  was  held  to  apply  to 
Kansas  City  in  State  v.  Owsley,  122  Mo. 
68;  State  v.  Slover,  126  Mo.  652.    The 
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ing  that  a  city  of  a  prescribed  population  "may  frame  a  charter  for 
its  own  government "  do  not  confer  on  the  city  the  right,  in  framing 
its  charter,  to  assume  all  the  powers  that  the  State  may  exercise 
within  the  city  limits,  but  only  powers  incident  to  its  mimicipality. 
These  words  mean  that  the  city  may  frame  a  charter  for  the  gov- 
ernment of  itself  as  a  city,  including  all  that  is  necessary  or  incident 
to  the  government  of  the  municipality,  but  not  all  the  power  that 
the  State  has  for  the  protection  of  the  rights  and  the  regulation 
of  the  duties  of  the  inhabitants  in  the  city,  as  between  themselves.^ 
But  the  legislature  may,  if  it  should  see  fit,  confer  on  a  city  having  a 
freeholders'  charter  powers  not  necessary  or  incident  to  the  city 
government.  There  are  governmental  powers  the  just  exercise  of 
which  is  essential  to  happiness  and  well-being  of  the  people  of  a  par- 
ticular city,  yet  which  are  not  of  a  character  essentially  appertaining 
to  the  city  government.  Such  powers  the  State  may  reserve  to  be 
exercised  by  itself,  or  it  may  delegate  them  to  the  city,  but  until  so 
delegated  diey  are  reserved.' 

Creation  by  Implication 

§  64  (42).  No  Precise  Form  of  Words  Essential.  —  It  is  well 
settled  in  England  that,  while  a  corporation  must  commence  or  be 
instituted  by  the  proper  authority,  yet  no  fixed,  prescribed,  or  precise 
form  of  words  is  necessary  in  order  to  create  a  corporation.    While 

duty  of  providing  courts  of  justice  b  a  189  Mo.  83.  In  this  case  the  general 
governmental  function  which  belongs  nature  and  efiTect  of  a  freeholders' 
to  the  State  alone,  and  cannot  be  exer-  charter  under  the  Constitution  of  Mis- 
cised  under  a  freeholders'  charter,  souri,  and  the  prior  decisions  of  the 
Young  V.  Kansas  City,  152  Mo.  661 ;  Supreme  Court  of  the  State  on  the  sub- 
State  V,  Wofford,  121  Mo.  61 ;  In  re  ject,  are  carefully  considered,  but  the 
Cloherty,  2  Wash.  137.  See  also  People  difficulty  and  doubt  which  surround 
V.  Toal,  85  Cal.  333.  The  protection  of  the  questions  of  boundary  between 
life,  liberty,  and  property,  and  the  pres-  State  and  local  powers  and  jurisdictions 
ervation  of  the  public  peace  and  order  are  not  cleared  away.  The  regulation 
in  every  part,  division,  and  subdivision  of  prices  to  be  charged  by  a  corporation 
of  the  State  is  a  governmental  duty  entrusted  with  the  franchise  ot  a  pub- 
which  devolves  upon  the  State  and  not  Uc  utility,  e.  >9.,  a  telephone  company, 
upon  its  municipalities  any  further  than  is  within  the  sovereign  power  of  the 
the  State  in  its  soverei^ty  may  see  fit  State,  and  is  not  a  power  appertaining 
to  impose  upon  or  delegate  it  to  the  to  the  government  of  the  city,  and  does 
municipalities.  State  v.  Mason,  153  not  follow  as  an  incident  to  a  grant  of 
Mo.  23.  The  police  system  of  a  city,  power  to  frame  a  charter  for  a  city 
being  an  agency  for  the  performance  of  government.  The  legislature  may, 
a  governmental  duty  of  the  State,  is  however,  properly  confer  it  on  the  city 

governed  by  the  general  statutes  of  the  in  the  exercise  of  its  discretion.  State  o. 
tate,  and  a  freeholders'  charter  cannot  Missouri  &  K.  Tel.  Co.,  189  Mo.  83. 101. 
confer  upon  police  officers  of  the  city  See  also  Tacoma  Gas  dc  El.  L.  Co.  v. 
powers  inconsistent  with  the  generaJ  Tacoma,  14  Wash.  288. 
laws  of  the  State  relative  to  the  police  '  State  v,  Missouri  &  K.  Tel.  Co., 
force.   State  v.  Stobie.  194  Mo.  14.  189  Mo.  83,  100. 

^  State  V.  Missoun  &  K.  TeL  Co., 
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the  words  "to  found,"  "to  erect  or  establish/'  or  "to  incorporate," 
are  commonly  used  to  evince  the  intention  to  erect  or  create  a  body 
politic,  they  are  not  necessary.*  The  king  grants  a  charter  to  the 
men  of  Dale,  that  they  may  annually  elect  a  mayor,  and  plead  and 
be  impleaded  by  the  name  of  the  mayor  and  commonalty.  This  is 
considered  to  be  sufficient  to  incorporate  them.'  So  a  grant  by  a 
charter  containing  no  direct  clause  of  incorporation  to  the  inhab- 
itants of  a  town,  "that  their  town  shall  be  a  free  borough"  incorpo- 
rates it.'  So,  also,  a  grant  by  the  king  to  the  men  of  Dale  that  they 
be  discharged  of  tolls  incorporates  them  for  this  particular  purpose, 
but  does  not  enable  them  to  purchase.*  The  settled  doctrine  is  that 
a  corporation  may  be  created  by  implication^  as  well  as  by  the  use  of 
words.  But  this  implication,  to  be  sufficient,  must  clearly  manifest 
or  express  the  intention  to  establish  or  constitute  a  body  politic  or 
corporate,  that  is,  to  invest  it  with  corporate  powers  and  privileges. 
But  the  absence  of  express  provision  respecting  the  incidents  which  the 
law  tacitly  annexes  to  corporations  is  considered  immaterial.  Thus 
the  omission  in  the  charter  or  act  of  the  words  "to  plead  and  be  im- 
pleaded," or  "to  have  a  seal,"  or  "to  make  by-laws,"  would  not 
make  it  essentially  defective.^  So  it  would  not  be  essentially  de- 
fective were  the  nams  omitted,  if  the  name  could  be  ascertained  from 
the  terms  of  the  charter  or  act,  or  from  the  nature  of  the  thing  or 
matters  granted.*    Certain  attributes  or  powers  are  absolutely  essen- 

^  10  Go.  27a,  28a,  29b,  30;  1  Kyd,  city,  which,  being  an  old  grant,  should 
62 ;  2  Kent  Com.  27.  be  favorably  construed,  was  good  with- 

'  21  Edw.  IV.  56.  The  doctrine  of  a  out  the  words  "their  successors."  And 
corporation  by  implication  originated  see,  on  this  subject,  the  learned  opinion 
in  Wie  time  of  Edward  IV.  76.  8  Edw.  of  Shaw,  C.  J.,  in  Overseers  of  Poor,  Ac. 
IV.  28;  vest,  §  g74.  v.  Sears,  22  Pick.  122,  130.    He  says: 

*  Kya,  62,  cites  Firm.  Buig.  chap.  "The  mode  of  perpetuating  the  exist- 
ii. ;  Madox,  Hist.  Exch.  402.  ence  of  a  corporate  body  is  not  essen- 

^  Vin.  Abr.  Corp.  F.  pi.  6 ;  76.  pi.  4 ;  tial ;  all  that  is  essential  b  that  some 

Bagot's  Case,  7  Edw.  IV.  29 ;  Grant  on  mode  be  provided  by  the  charter  or 

Corp.  43,  note  e,  and  oases  cited.  act  by  which  it  is  constituted,  or  by 

•  Rol.  Abr.  613 ;  1  Kyd,  63.  Con-  the  general  laws  of  the  government,  by 
senrators,  &c.  v.  Ash,  10  Bam.  &  means  of  which  it  shall  be  so  perpet- 
Cresa.  349.   "It  is  not  necessary,"  says  uated."    Ante,  §  50;  post,  §  232. 

Mr.    Kyd,   "that  the  charter  should  •  Trustees  v.   Parks,    10  Me.   441 ; 

expressly  confer  those  powers  without  School  Ck)m.  v.  Dean,  2  Stew.  &  Port, 

which  a  collective  body  of  men  cannot  (Ala.)  190.   Grievances  arising  through 

be  a  corporation,  such  as  the  power  of  a  railroad  company  giving  to  two  places 

suing  and  being  sued,  and  to  take  and  on  its  tine  the  name  of  a  municipaUty, 

^rant  property,  though  such  jpowers  are  causing  confusion  to  travellers  and  m 

m  general  expressly  given."     1  Kyd  the  shipment  of  goods,  do  not  gjve  the 

Corp.  63.     Thus,  in  the  case  of  tne  municipaUty    a    cause    of    action    to 

Borough  of   Yarmouth,   2    Brownlow  restrain  the  use  of  the  corporate  name 

&  Goldsb.  292,  part  ii.,  it  was  decided  in   places   not   within   the   corporate 

by  the  Common  Bench,  per  Lord  Coke,  limits.  ^  The  legal  rights  of  travellers 

that  a  grant  of  incorporation  to  the  and  shippers  only  are  affected.     Gulf 

burgesses  or  citozens  of  a  borough  or  ^  S,  I,  H,  Co.  v.  Seminary,  81  Miss.  237. 
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'  tial  to  constitute  a  body  corporate,  such  as  perpetual  succession,  the 
right  to  contract,  to  sue  and  be  sued  as  a  corporation,  &c.  Now  if 
the  charter  or  act  which  is  relied  upon  as  creating  a  body  corporate 
by  implication,  instead  of  simply  omitting  to  express  these  essential 
properties,  negatives  and  excludes  them,  it  is  plain  that  the  body 
would  not  be  deemed  to  be  incorporated.* 

§  65  (43).  Legislative  Intent.  —  Although  corporations  in  this 
country  are  created  by  statute,  still  the  rule  is  here  also  ^settled  that 
not  only  private  corporations  aggregate,  but  municipal  or  public  cor- 
porations, may  be  established  wUhont  any  pariicvlar  form  of  words  or 
technical  mode  of  expression,  though  such  words  are  commonly 
employed.^  If  powers  and  privileges  are  conferred  upon  a  body  of 
men,  or  upon  the  residents  or  inhabitants  of  a  town  or  district,  and  if 
these  cannot  be  exercised  and  enjoyed,  and  if  the  purposes  intended 
cannot  be  carried  into  effect,  without  acting  in  a  corporate  capacity, 
a  corporation  is,  to  this  extent,  created  by  implication.  The  ques- 
tion turns  upon  the  intent  of  the  legislature,  and  this  can  be  shown 
constructively  as  well  as  expressly.'*  This  is  well  illustrated  in  a  case 
in  Massachusetts,*  where  the  question  was  whether  the  plaintiffs 
were  a  corporate  body  with  power  to  sue.  They  were  not  incorpo- 
rated expressly.  But,  by  statute,  the  inhabitants  of  the  several  school 
districts  were  empowered,  at  any  meeting  properly  called,  to  raise 
money  to  erect,  repair,  or  purchase  a  school  house,  to  determine  its 
site,  &c.,  the  majority  binding  the  minority.  The  cause  was  argued 
by  able  counsel,  and,  after  several  consultations,  the  judges  of  the 
Supreme  Judicial  Court  finally  agreed  in  the  opinion  that  the  plain- 
tiffs possessed  sufficient  corporate  powers  to  maintain  an  action  on 
a  contract  to  build  a  school  house,  and  to  make  to  them  a  lease  of 

'  Grant  on  Corp.  30.  *  Same  cases  last  cited. 

•  Thomas  v.  Dakin,  22  Wend.  9,  84,        *  Rumford  School  Dist.  r.  Wood, 

g!r  Cowen,  J.,  and  authorities  cited;  13  Mass.  193.      Mr.  Fessenden  for  the 

ow  V.  AUenstown,  34  N.  H.  351,  372;  plaintiff,   and   Mr.   Greenleaf  for  the 

Stebbins  v.   Jennings,    10  Pick.    172 ;  defendant.     In  Bow  v.  AUenstown,  34 

Benton  v.  Jackson,  2  Johns.  Ch.  325,  N.  H.  351,  it  was  held  that  the  annexar 

326 ;    Mahoney  v.  The   Bank  of  the  tion  by  the  legislature  of  other  territory 

State,  4  Ark.  620 ;  s.  c.  well  digested  in  to  the  town  of  AUenstoTyn  made  that 

Angell  &  Ames  on  Ck)rp.,  §  77;  North  a  corporate  town  by  implicatum,  if  it 

Hempstead  v.  Henipstead,  2  Wend.  109,  was  not  so  before ;   and  such  also  was 

133,  opinion  by  Savage,  C.  J.;    Con-  the  effect,  under  the  Ck)nstitution  of 

servators  of  River  Tone  v.  Ash,   10  New  Hampshire,  of  a  grant  to  a  place 

Bam.  &  Cress.  349 ;   Jefferys  v.  Gurr,  having  less  than  one  hundred  and  fifty 

2  B.  &  Adol.  841 ;   Newport  Trustees,  polls   to   send    a    representative.     A 

In  re,  16  Sim.  346 ;  2  Kent  Com.  27 ;  legislative  grant  elves  capacity  to  hold 

Dean   v.    Davis,    51    Cal.    406,    411;  the  thing  granted.    Lord  v.  Bigelow,  0 

Sessions  v.  State,  1 15  Ga.  18 ;  Savannah,  Vt.  465, 
F.  &  W.  R.  Co.  V.  Jordan,  113  Ga.  687- 
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land.  But  the  intention  of  the  legislatuie,  where  it  Is  sought  to  show 
that  a  corporation  has  been  created  by  implication,  must  satisfac- 
torily appear.^ 

§  66  (43  a).  Oorporate  Existence  not  Open  to  Oollateral  Attack. 
—  Where  a  municipal  corporation  is  acting  under  color  of  law, 
and  its  existence  is  not  questioned  by  the  State,  it  cannot  be  collat- 
erally drawn  in  question  by  private  parties;  and  the  rule  is  not 
different  although  the  Constitution  may  prescribe  the  manner  of 
incorporation.* 

>  Medical  Institute  v.  Patterson,  1  v.  Rich,  20  Mo.  393 ;  St.  Louis  v.  Shields, 
Denio,  61;  s.  c.  afif'd  in  Court  of  62  Mo.  247;  Fredericktown  v.  Fox,  84 
Errors,  5  Denio,  618;  Myers  v.  Irwin,  Mo.  59,  65;  State  v.  Fuller,  96  Mo. 
2Sefg.  dcRawle,  368;  Angell  dc  Ames,  165;  Flynn  v.  Neosho,  114  Mo,  567; 
i  79,  and  cases  cited ;  Wells  v,  Burbank,  Kazisas  City  v,  Stegniiller,  151  Mo.  189 ; 
17  N.  H.  393;  Society,  &c.  v.  Town  of  School  District  v.  Hodgin,  180  Mo.  70; 
Pawlet,  4  Pet.  (U.  S.  )  480,  502.  To  State  v.  Birch,  186  Mo.  205,  219; 
establish  a  corporation  by  implication,  Trenton  v.  Devorss,  70  Mo.  App.  8; 
aayBjS^i0,C.  J.,  in  Stebbinsv.  Jennings,  State  v.  Whitney,  41  Neb.  613; 
10  Pick.  172,  it  must  appear  that  the  Rellstab  v.  Belmar,  58  N.  J.  L.  489; 
lights  and  powers  conferred  can  only  Attorney-General  v.  Town* of  Dover, 
be  enjoyed  by  the  exercise  of  corporate  62  N.  J.  L.  138 ;  Street  Lighting 
powers,  and,  therefore,  if  such  powers  District  v.  Drummond,  63  N.  J.  L. 
are  not  necessary,  they  are  not  impliedly  493;  Guthrie  v,  Wylie,  6  Okla.  61; 
siven.  Text  quoted  and  approved:  Graham  v.  Greenville,  67  Tex.  62; 
Board  of  Levee  Inspectors  v.  Critten-  City  of  El  Paso  v.  Ruckman,  92  Tex. 
den,  94  Fed.  Rep.  613.  86;  Troutman  v,  McClesky,  7  Tex.  Civ. 

*  Shapleigh  v.  San  Angelo,  167  U.  S.  App.  561 ;  A^ner  v.  Commonwealth, 
646,  655;  Tulare  Irrigation  Dist.  v.  103  Va.  811;  Kuhn  v.  Port  Townsend, 
Shepard,  185  U.  S.  1 ;  Austrian  v.  Guy,    12  Wash.  605 ;  Gilkey  v.  How,  105  Wis. 


21  Fed.  Rep.  500;  Ashley  v.  Board  of  41;  Cooley,  Const.  Lim.  180,  254. 
Supervisors,  60  Fed.  Rep.  55,  63 ;  Na-  Hence,  in  an  action  by  such  a  corpora- 
tional  L.  Ins.  Co.  v.  Huron  Board  of  tion  to  recover  penalties  imposed  by  its 
Education,  62  Fed.  Rep.  778,  787;  ordinances,  nul  tiel  corporation  is  not 
Miller  v.  Perris  Irrigation  Dbt.,  85  Fed.  a  good  plea.  Mendota  v.  Thompson, 
Rep.  693 ;  Ex  parU  Moore,  62  Ala.  471 ;  20  111.  197 ;  Hamilton  v.  Carthage,  24 
Searcy  v,  Yamell,  47  Ark.  269 ;  Recla-  111.  22 ;  Kettering  v.  Jacksonville,  50 
mation  Dist.  v.  Gray,  95  Cal.  601;  111.  39;  Geneva  v.  Cole  (action  to 
Swamp  Land  Dist.  v.  Silver,  98  Cal.  51 ;  recover  a  tax),  61  111.  397 ;  Burt  v. 
Hamilton  v.  County  of  San  Diego,  108  Winona  &  St.  Peter  Ry.  Co.,  31  Minn. 
CaL  273 ;  Quint  v.  Hoffman,  103  CaL  472 ;  Fredericktown  v.  Fox,  84  Mo.  59 ; 
506;  Kittenng  v.  Jacksonville,  50  111.  Austrian  v.  Guy,  21  Fed.  Rep.  500. 
39 ;  Geneva  v.  Cole,  61  111.  397 ;  Louis-  In  State  v.  Leatherman,  38  Ark.  81, 
ville,  N.  A.  <&  C.  R.  Co.  v.  Shires,  108  111.  Eakin,  J.,  ssdd :  "We  are  emboldened 
617;  People  v.  Pedersen,  220  111.  554;  to  declare  in  behalf  of  the  public  good, 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Dunn,  that  the  State  herself  may,  by  long 
61  lU.  App.  227;  Worley  v.  Harris,  acquiescence,  and  by  the  continued 
82  Ind.  493;  Powell  v.  GreensbuiK,  recognition  through  her  officers,  State 
150  Ind.  148 ;  Atchison,  T.  &  S.  F.  R.  and  county,  of  a  municipal  corporation, 
Co.  o.  Wilson,  33  Kan.  223;  Menden-  be  precluded  from  an  information  to 
ban  9.  Burton,  42  Kan.  570 ;  Railroad  deprive  it  of  franchises  long  exercised 
Co.  «.  Kent  wood,  49  La.  Ann.  931;  in  accordance  with  the  general  law." 
Clement  v,  Everest,  29  Mich.  19 ;  Coe  In  this  case  the  proceedings  to  incorpo- 
V.  Gi^ory,  53  Mich.  19;  People  v.  rate  the  city  were  had  in  a  court  not 
Smith,  131  Mich.  70;  St.  Paul  Gas  empowered  to  entertain  them.  People 
Light  Co.  V,  Sandstone,  73  Minn.  225;  v.  Maynard,  15  Mich.  463,  470.  dee 
^yser  v.  Bremen,  16  Mo.  88 ;   State  po«<,  chapter  on  Quo  Waxranio,    Enter- 
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§  67.  Da  Facto  Oorporatioiui.  —  In  public  affairs  where  the 
people  have  organized  themselves,  under  color  of  law,  into  the  ordi- 
nary municipal  bodies,  and  have  gone  on,  year  after  year,  rabing 
taxes,  making  improvements,  and  exercising  their  usual  franchises 
their  rights  are  properly  regarded  as  dependent  quite  as  much  on 
acquiescence  as  on  the  regularity  of  their  origin.  Where  a  reputed 
corporation  is  acting  under  forms  of  law,  unchallenged  by  the  State, 
neither  the  nature  nor  the  extent  of  any  illegality  in  the  organization 
can  affect  the  existence  of  the  reputed  corporation.  Where  these 
requisites  occur  there  is  a  de  facto  corporation.  Greneral  acqui- 
escence by  the  inhabitants  of  the  political  subdivision  so  organized, 
and  by  the  departments  and  oflScers  of  the  State  having  official  re- 
lations with  it,  gives  to  the  acts  and  contracts  of  the  municipal  or 
quasi  municipal  corporation  de  facto  all  the  force  and  validity  of  the 
acts  of  a  corporation  de  jure.  The  interests  of  the  public  which 
depend  upon  such  municipalities,  the  rights  and  relations  of  private 
citizens  which  become  vested  and  fixed  in  reliance  upon  their  exist- 
ence, and  the  intolerable  injustice  and  confusion  which  must  result 
from  an  ex  post  facto  avoidance  of  their  acts,  require  that  when  a 
mimicipal  body  has  assumed,  under  color  of  authority,  and  exercised 
for  any  considerable  period  of  time,  with  the  consent  of  the  State, 
the  powers  of  a  public  corporation,  of  a  kind  recognized  by  the  or- 
ganic law,  that  its  acts  and  contracts  shall  be  regarded  as  valid  and 
effectual  and  binding  upon  the  municipality.'  Even  if  the  illegality 
in  the  organization  arises  from  the  unconstitutional  character  of  the 
statute  purporting  to  authorize  the  organization,  it  is  nevertheless 

ing  into  an  obligation  with  a  corpora-  declared  that  the  requisites  to  con- 

tion  admits  the  corporate  capacity,  and  stitute  a  municipal  corporation  de  facto 

Srecludes  a  plea  of  nul  tid  corporation,  are  three :  (1)  a  charter  or  general  law 
t.  Loub  V.  Shields,  62  Mo.  247,  251,  under  which  such  a  corporation  as  it 
and  cases  cited ;  'postj  §  783.  purports  to  be,  might  lawfully  be 
^  Tulare  Irrig.  Dist.  v.  Shepard,  1S5  oiganized ;  (2)  an  attempt  to  organize 
U.  S.  1 ;  Ashley  v.  Board  of  Supervisors,  thereunder ;  and  (3)  an  actual  user  of 
60  Fed.  Rep.  55 ;  Miller  v.  Ferris  Irrig.  the  corporate  franchise.  Tulare  Irriga- 
Dist.,  86  Fed.  Rep.  693;  s.  c.  99  Fed.  tion  Dist.  v.  Shepard,  185  U.  S.  1,  13. 
Rep.  143;  Speer  v.  Board  of  Ck)unty  In  this  case  there  was  a  valid  law 
Ck)mmissioners,  88  Fed.  Rep.  749 ;  providing  for  the  formation  of  corpora- 
People  V.  Pedersen,  220  111.  554 ;  State  tions  such  as  defendant,  and  the  ques- 
V.  Des  Moines,  96  Iowa,  521;  School  tion  whether  there  can  be  a  corpora- 
Dist.  V.  State,  29  Kan.  57 ;  Riley  tion  de  facto  under  an  unconstitutional 
V.  Garfield  Township,  58  Kan.  299;  law  did  not  arise.  To  the  effect  that 
People  V.  Mavnard,  15  Mich.  463;  there  can  be  no  corporation  de  facto, 
Clement  v.  Everest,  29  Mich.  19;  when  there  is  no  law  authorizing  a 
State  V.  Honerud,  66  Minn.  32 ;  State  corporation  de  jure,  see  Guthrie  v. 
V.  Crow  Wing  County,  66  Minn.  519,  Wyue,  6  Okla.  61,  66;  and  see  on 
528;  St.  Paul  Gas  Loght  Co.  v.  Sand-  this  point,  post,  chap.  xiii.  (Corporate 
stone,  73  Minn.  225,  232 ;  Gilkey  v.  Meetings)  and  Index,  Municipal  BondA 
How,  105  Wis.  41.  See  also  Rumsey  —Office  and  OffioeT, 
V.  People,  19  N.  Y.  41.     It  h^  bee^ 
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a  corporation  de  facto  if  its  nature  be  such  as  is  rec9gnized  by  the 
general  system  of  law  o\  the  State.^  It  has  also  been  held  that  by 
laches  and  acquiescence  in  the  exercise  of  corporate  powers  by  a 
de  fcbdo  corporation,  and  because  of  the  uncertainty  and  irretrievable 
confusion  into  which  a  judgment  of  ouster  would  throw  the  public 
and  private  rights  and  interests  which  have  been  created  by  the 
assumption  of  corporate  powers,  even  the  State  may  be  estopped 

^  Ashley  v.  Board  of  Supervisors, 
16  U.  S.  App.  656,  666;  60  Fed.  Rep. 
55 ;  Speer  v.  Board  of  Ck)unty  Ck)m'rs, 
88  Fed.  Rep.  749,  765;  State  v.  Des 
Moines,  96  Iowa,  521;  Attorney- 
General  V.  Town  of  Dover,  62  N.  J. 
Law,  138;  Ck)ast  Co.  v.  Spring  Lake, 
56  N.  J.  Eq.  615,  620 :  but  see  Town 
of  Winneconne  v.  Village  of  Winne- 
conne,  111  Wis.  11. 

''The  supreme  law  of  the  State 
recognizes  counties  as  political  bodies 
corporate.  Their  existence  is  not  only 
permitted,  but  is  essential  to  the  gov- 
ernment which  is  organized.  Their 
corporate  character  is  not  ^ven  by  the 
legislature.  That  body,  if  it  deems  the 
ox^anization  consistent  with  public 
poucy,  prescribes  a  method  of  oigani- 
zation  m  form.  This  law,  whether 
operative  or  not,  signified  the  approval 
m  the  legislature  of  the  formation  of 
the  new  county,  and  in  so  far  was  in 
execution  of  its  authority  under  the 
Constitution;  and  we  apprehend  the 
rule  to  be  that  an  unconstitutional  and 
void  law  may  yet  be  color  of  author- 
ity to  support,  as  aeainst  anybody 
but  the  State,  a  public  or  private 
corporation  de  factOj  when  such  corpo- 
ration is  of  a  kind  which  is  recognized 
by,  and  its  existence  is  consistent  with, 
the  paramount  law,  and  the  general 
system  of  law  in  the  State."  Ashley 
V.  Board  of  Com'rs,  60  Fed.  Rep.  55, 64. 
In  Speer  v.  Board  of  County  Commis- 
sioners, 88  Fed.  Rep.  749,  the  court  said : 
"We  are  unable  to  yield  our  assent  to 
the  broad  proposition  that  there  can  be 
no  de  facto  coiporation  under  an  uncon- 
stitutional law.  Such  a  law  passes  the 
scrutiny  and  receives  the  approval  of 
the  Attorney-General,  of  the  lawyers 
who  compose  the  judicial  committees 
of  the  State  legislative  bodies,  of  the 
legislature  and  of  the  governor  before 
it  reaches  the  statute  book.  When  it 
is  spread  upon  that  book  it  comes  to  the 
people  of  a  State  with  the  presumption 
of  validity.  Courts  declare  its  in- 
validity with  hesitation  and  after  long 
deliberation  and  much  consideration, 


even  when  its  violation  of  the  organic 
law  is  clear,  and  never  when  it  b  doubt- 
ful. Until  the  judiciary  has  declared 
it  void,  men  act  and  contract,  and 
they  ought  to  act  and  contract,  on  the 
presumption  that  it  is  valid;  and 
where,  before  such  a  declaration  is 
made,  their  acts  and  contracts  have 
affected  public  interest  or  private 
rights,  they  must  be  treated  as  valid 
and  lawful.  The  acts  of  the  de  facto 
corporation  or  officer  under  an  uncon- 
stitutional law  before  its  validity  is 
challenged  in,  or  declared  by  the 
judiciaTdepartment  of  the  government 
cannot  be  avoided  as  against  the 
interests  of  the  public  or  of  third 
parties,  who  have  acted  or  invested  in 
good  faith  in  reliance  upon  their 
validity,  by  any  ex  post  facto  declara- 
tion or  decision  that  the  law  under 
which  they  acted  was  void."  The 
case  of  Norton  v.  Shelby  County,  118 
U.  S.  425,  in  which  the  court  held  that 
the  legislature  of  Tennessee  had  no 
power  to  create  a  board  of  county 
commissioners  and  that  the  acts  of 
these  commissioners  were  absolutely 
void  is  distinguished  in  these  cases 
upon  the  ground  that  the  principle 
involved  in  that  decision  was  that  the 
corporate  body  whose  acts  were  in 
question,  and  the  offices  filled  by  its 
officers,  were  unknown  to  the  constitu- 
tion of  Tennessee  and  constituted  an 
anomaly  in  its  system  of  government 
as  under  that  constitution  there  could 
not  be  a  board  of  county  commis- 
sioners. This  distinction  illustrates 
the  limits  bevond  which  the  courts  will 
not  go  in  holding  a  municipal  corpora- 
tion de  facto  to  exist  under  an  un- 
constitutional statute.  In  Attorney- 
General  V.  Town  of  Dover,  62  N.  J.  L. 
138,  the  Attorney-General  had  obtained 
a  judgment  of  ouster  in  quo  warranto 
against  the  officers  of  the  city  of  Dover 
on  the  ^und  that  the  statute  attempt- 
ing to  mcorporate  the  city  was  uncon- 
stitutional. Execution  of  this  judg- 
ment was  stayed  pending  the  determi- 
nation of  a  writ  of  error  to  the  court  of 
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from  attacking  the  validity  of  the  organization  in  a  direct  proceeding 
for  the  purpose.'  If  a  municipal  corporation  has  obtained  a  de  facto 
organization,  valid  as  against  everybody  except  the  State  acting  by 
direct  proceedings  and  if,  whilst  it  acts  as  a  corporation  de  facto, 
it  creates  debts,  the  obligation  of  these  debts  is  not  destroyed  by  a 
dissolution  of  the  corporation  in  a  proceeding  by  the  State,  but  it 
will  be  presumed  that  the  State  intended  that  they  should  be  de- 
volved upon  the  new  corporation  which  succeeds  by  operation  of 
law  to  the  property  and  improvements  of  its  predecessor.'    If,  at  the 

and  its  inhabitants;  the  court  saying 
(p.  530) :  ''The  foundation  for  the  ap- 
plication of  the  doctrine  of  estoppel  is 
the  consequence  to  result  from  a  judg- 
ment deniong  to  the  city  of  Des  Moines 
municipal  authority  over  the  territory 
annexcKl,  after  the  lapse  of  four  years, 
during  which  time  such  authority  has 
been  exercised  and  the  changed  condi- 
tion involving  extensive  public  and  pri- 
vate interests.  ...  In  brief,  with  the 
statement  that  for  four  years  the 
entire  machinery  of  city  government 
has  been  in  operation,  the  situation  mi^ 
be  better  imagined  than  expressed.  It 
is  hardly  possible  to  contemplate  the 
situation  to  result  from  a  judgment 
dissolving  the  present  city  oiganiza- 
tion.  and  leaving  the  territory  for- 
merly embraced  within  corporate  lines 
as  it  would  be  left."  The  Supreme 
Court  of  the  United  States  held  that 
no  rights  guaranteed  to  the  inhabit- 
ants of  the  annexed  territoiy  by  the 
Federal  Constitution  or  statutes  were 
affected  by  this  decision,  and  that  a 
bill  in  equity  for  relief  brouj^ht  in  a 
Federal  court  was  properly  dismissed. 
McCain  v,  Des  Moines,  174  U.  S.  IQS, 
aff'g  84  Fed.  Rep.  726. 

*  Shapleigh  v.  San  Angelo,  167  U.  S. 
646,  655;  Uvalde  v.  Spier,  91  Fed. 
Rep.  594 ;  Miller  v.  Perns  Irriff.  Dist., 
99  Fed.  Rep.  143 ;  Riley  v,  Gaifeld  Tp., 
58  Kan.  299;  Bradford  v.  Westbrook, 
(Tex.  Civ.  App.),  88  S.  W.  Rep. 
382.  See  also  Comanche  County  v. 
Lewis,  133  U.  S.  198.  A  portion  of  the 
territory  of  an  unoiganized  county  was 
set  off  and  annexed  to  another^  and 
out  of  this  territory  a  school  district 
was  formed  and  oiganized.  Shortly 
afterwards  school-district  bonds  were 
voted  and  issued.  The  Supreme  Court 
of  Kansas  held  that  the  act  detachine 
the  territory  from  the  organized 
county  to  which  it  originally  belonged 
was  unconstitutional,  and  the  terri- 
tory was  therefore  restored  to  that 


last  resort.  Whilst  the  judgment  of 
ouster  was  stayed  the  Attorney-General 
applied  for  a  mandamus  to  compel  the 
town  officers  to  exereise  their  functions 
on  the  ground  that  the  city  officers 
had  no  right  to  exclude  them  from 
authority.  The  court  held,  however, 
that  the  municipal  government  of  the 
city  having  been  oiganized  under  an 
act  of  the  legislature,  although  such 
act  had  been  subsequently  adjudged 
to  be  unconstitutional,  the  city  was  a 
government  de  facto  and  its  officers 
were  officers  de  factOy  and  its  authority 
must  prevail  and  be  respected  until 
the  Attorney-General  secured  an  actual 
ouster  and  removal  of  the  incumbents 
in  office  b}r  quo  loarrarUo,  and  that  until 
the  vacating  or  termination  of  the 
stay,  mandamus  to  compel  the  town 
officers  to  act  must  be  refused. 

■  State  v.  Leatherman,  38  Ark.  81 ; 
Moore  V.  Turner,  43  Ark.  243,  266; 
Black  17.  Brinklev,  54  Ark.  372,  375; 
Jameson  v.  People,  16  111.  257 ;  People 
17.  Hanker,  197  III.  409 ;  Soule  v.  People, 
205  III.  618;  State  v.  Des  Moines,  96 
Iowa,  521 ;  State  v.  Manslield,  99  Mo. 
App.  146.  An  act  annexing  territory 
to  a  city  was  held  to  be  unconstitu- 
tional as  special  legislation  in  quo  war- 
ranto by  the  State  to  test  the  validity 
of  the  annexation.  In  the  annexed 
territory  there  were  eight  separate 
municipal  corporations,  whose  corpo- 
rate existence  nad  been  abandoned  and 
extinguished.  The  city  exercised  juris- 
diction over  the  annexed  territory  for 
four  years,  levying  taxes,  making  im- 

Srovements,  &c.  It  was  held  that  the 
tate  was  estopped  bv  laches  and  ac- 
quiescence from  attacking  the  validity 
of  the  annexation,  and  that  the  wnt 
must  be  dismissed.  State  v.  Des  Moines, 
96  Iowa,  521.  This  decision  was  practi- 
cally compelled  by  the  irretrievable 
confusion  into  which  a  contrary  deci- 
sion would  have  thrown  the  public  and 
private  affairs  of  the  annexed  territory 
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time  when  a  debt  is  incurred, by  a  de  f<Mio  municipal  corporation, 
there  b  no  statute  or  law  declaring  that  a  debt  so  incurred  shall  not 
be  binding  upon  its  de  jure  successor,  a  statute  enacted  subsequently 
to  the  creation  of  such  debt,  declaring  that  the  de  jure  corporation 
shall  not  be  liable  for  it,  or  that  it  shall  only  be  liable  for  it  on  the 
vote  of  the  inhabitants  assuming  the  debt,  impairs  the  obligation 
of  the  contract  and  violates  the  contract  clause  of  the  Federal 
Constitution.^ 


§  68.  Statates  vaMdatiiig  Incorporatioa.  —  The  legislature,  hav- 
ing the  power  to  create  a  municipal  corporation,  may  validate  an 
attempt^  organization  of  the  municipality,  —  provided  the  vali- 
dating statute  be  enacted  in  conformity  with  any  constitutional 
restrictions  placed  upon  the  manner  in  which  the  incorporation  of 
cities  and  other  municipalities  shall  be  effected.^  This  is  simply  the 


couoty.  ^  For  some  time  after  the 
achooi  district  was  continued  without 
change  and  without  being  disorgan- 
ised. The  county  was  thereafter 
r^ularly  organized,  and  a  school  dis- 
trict containing  the  same  territory  was 
organized.  An  action  was  brought 
a^nst  the  newly  organized  school  dis- 
tnct  on  the  bonds,  and  the  court  held 
that  the  first  formed  school  district  was 
a  corporation  de  facto,  that  all  its  acts 
were  binding  not  only  on  the  district 
itself,  but  abo  upon  the  newly  organ- 
ized school  district  containing  the  same 
territory  and  inhabitants  as  the  suc- 
cessor of  the  de  faxio  corporation. 
School  Dist.  V.  State,  29  Kan.  57. 

^  Shapleigh  v.  San  Angelo,  167  U.  S. 
646, 657.  In  this  case  the  legislature  of 
7*exa«  enacted  a  statute  providing  for 
the  reincorporation  of  de  facto  corpora- 
tions declared  void  by  any  court  upon 
a  majority  vote  of  the  taxpaying  prop- 
erty owners  of  the  territory.  This 
statute  provided  for  the  assumption  of 
all  the  legal  indebtedness,  contracts, 
and  obligations  of  the  old  corpora- 
tion, but,  as  construed  by  the  Texas 
court,  such  assumption  only  took  effect 
upon  the  vote  of  the  taxpaying  voters 
in  favor  of  assuming  the  debt.  The 
Supreme  Court  of  the  United  States 
held  that  the  statute,  as  construed, 
violated  the  obligation  of  an  existing 
contract,  saying  (p.  657) :  "  If  the  law, 
before  the  passage  of  the  act  in  1891, 
was  that  by  a  voluntary  reincorpora- 
tion and  a  taking  over  of  the  property 
rights  a(  the  old  corporation,  the  exist- 
ing obligations  devolved  upon  the  new 


corporation,  it  would  plainl}r  not  be  a 
legitimate  exercise  of  legislative  power, 
as  affecting  such  prior  obligations,  to 
substitute  an  obligation  contingent 
upon  the  vote  of  the  taxpayers.'' 

•  Allen  t?.  Archer,  49  Me.  346;  Muse 
V.  Lexington.  110  Tenn.  655;  State  v, 
Larkin,  41  Tex.  Civ.  App.  253;  90  S. 
W.  Rep.  912.  But  compare  Dayton  v, 
Dayton  C.  &  I.  Co.  (Tenn.  Ch.  App.), 
43  S.  W.  Rep.  740.  In  Indiana,  the 
legislature  may  validate  and  ratify 
the  incorporation  of  a  municipality  as 
against  all  infirmities  in  the  incorpora- 
tion proceedings  which  are  matters  of 
detail  and  that  might  have  been  dis- 
pensed with  by  the  legislature  in  pro- 
ceedings for  oi^anization,  but  not 
against  jurisdictional  defects.  Stros- 
ser  V.  Ft.  Wayne,  100  Ind.  443,  454 ; 
Johnson  v.  Wells  County,  107  Ind.  15, 
20 ;  Schneck  v,  Jeffersonville,  152  Ind. 
204,  217;  Stembel  v.  Bell,  161  Ind. 
323.  Statutes  validating  all  corpora- 
tions which  had  attempted  to  incor- 
porate under  a  general  law  and  had 
exercised  the  functions  of  cities  or 
other  municipalities  sustained.  Mc- 
Mickle  V.  Hardin,  25  Tex.  Civ.  App. 
222;  61  S.  W.  Rep.  322;  State  v, 
Spaude,  37  Minn.  322;  State  v.  Thief- 
River  Falls,  76  Minn.  15;  Town  of 
Winneconne  v.  Village  of  Winneconne, 
111  Wis.  13;  State  v.  McGovem,  100 
Wis.  666,  669.  A  statute  validating 
municipal  corporations,  where,  in  at- 
tempting to  incorporate,  there  was  a 
failure  "to  comply  with  all  the  require- 
ments of  the  law,"  only  applies  to 
defective  incorporations  within  the  pur- 
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application  of  the  principle  that  it  b  within  the  power  of  the  legis- 
lature to  give  force  and  effect  to  an  act  which^  but  for  irregularity, 
would  be  valid,  provided  it  could,  in  advance,  have  authorized  the 
act  to  be  done.  It  is  not  necessary  that  the  legislature  should,  in 
express  terms,  validate  the  proceedings  for  incorporation;  if  the 
legislature  has  full  power  to  create  corporations,  a  statute  recog- 
nizing a  municipal  corporation  as  valid  and  existing  operates  to  cure 
all  defects  leading  up  to  the  organization,  and  makes  a  de  jure  out 
of  what  before  may  have  been  only  a  de  facto  corporation/ 

Acceptance  of  Charier 

§  69  (44).  Incorporating  Act  may  be  .  made  binding  without 
Oonsent,  or  only  upon  Consent.  —  The  rule  which  applies  to  private 
corporations,  that  the  incorporating  act  is  ineffectual  to  constitute 
a  corporate  body  until  it  is  absented  to  or  accepted  by  the  corporators, 
has  no  application  to  statutes  creating  municipal  corporations.' 
These  are  laws  and,  as  such,  are  imperative  and  binding,  according 
to  their  terms,  without  any  consent,  unless  the  act  is  expressly  made 
conditional.'  All  who  live  within  the  limits  of  the  incorporated  dis- 
trict are  bound  by  them,  and  can  withdraw  from  their  operation 
only  by  removal.  Over  such  corporations  the  legislature,  except 
as  restrained  by  the  Constitution,  has  entire  control;   and  unless 


view  and  intent  of  the  statute  authoi^ 
izing  incorporation,  and  does  not  apply 
to  attempts  to  incorporate  temtory 
which  is  not  within  the  operation  of  the 
law.  Judd  V.  State,  25  Tex.  Qv.  App. 
418.  In  Texas,  it  has  been  held,  ana  in 
the  author's  iudgment  properly  held, 
that  a  special  statute  vahdatinj;  the 
incorporation  of  a  city  is  not  within  the 
prohibition  of  the  Constitution  against 
the  enactment  of  special  laws  incorpo- 
rating cities  or  changiiie  their  charters, 
and  that  while  the  le^Iature  could  not, 
under  the  Constitution,  by  special  act 
create  a  municipal  corporation,  never- 
theless it  had  the  power  by  special  act 
to  legalize  the  defective  incorporation 
of  a  city  already  in  existence  under  the 
general  laws.  State  v,  Larkin,  41  Tex. 
Civ.  App.  253;  90  S.  W.  Rep.  912,  cit- 
ing Read  v.  Plattsmouth,  107  U.  S. 
568;  Richman  v.  Muscatine  County, 
77  Iowa,  513.  The  defects  needing 
remedy  majr  be  different  in  eveiy  case, 
and  the  rational  and  best  way  is,  we 
think,  to  cure  the  special  defects  by 
a  special  act  applicable  to  the   exact 


case,  and  not  by  a  general  act  which 
m^  be  too  broad  or  too  narrow,  or  be 
difiterent  from  what  the  precise  situa- 
tion requires. 

^  Comanche  County  v,  Lewis,  133 
U.  S.  198,  202;  Harper  County  v. 
Rose,  140  U.  S.  71 ;  Jameson  v.  People, 
16  111.  257;  People  v.  Famham,  35  IlL 
562:  Catlett  v.  People,  151  lU.  16,  24; 
Soule  V.  People,  205  111.  618;  Atchison 
V.  Butcher,  3  Kan.  104;  State  v.  Paw- 
nee Coimty,  12  Kan.  426;  State  v. 
Stevens,  21  Kan.  210;  State  v,  Hamil- 
ton, 40  Kan.  323,  330;  Swain  v.  Corn- 
stock,  18  Wis.  463.  See  Index,  Cura- 
tive Acts,  as  to  validation  of  previous 
corporate  acts,  contracts,  bonds,  assess- 
ments, by-laws,  &c.  Cooley,  Const. 
Lim.  370,  379;  post,  chapter  on 
Contracts. 

»  Post,  §§  92,  232  note,  353.  ^ 
*  It  is  competent  for  the  legislature 
to  make  the  acceptance  or  rejection  of 
a  charter  dependent  upon  the  result  of 
an  election  by  the  qualified  voters  of 
the  territory  to  be  affected  by  it, 
Clarke  v.  Rogers,  81  Ky.  43. 
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otherwise  provided  by  the  act  itself,  or  a  different  intention  be  mani- 
fested, the  public  corporation  is  legally  constituted  as  soon  as  the 
incorporating  act  declaring  it  to  exist  goes  into  effect.^  But  while 
the  legblature  is  not  bound  to  obtain  the  acceptance  or  assent  of  the 
municipal  corporation,  it  is  well  established  that  a  provision  in  a 
municipal  charter  that  it  shall  not  take  effect  unless  assented  to  or 
accepted  by  a  majority  of  the  inhabitants,  is  not  unconstitutional, 
it  being  in  no  just  sense  a  delegation  of  legislative  power,  but'merely 
a  question  as  to  the  acceptance  or  rejection  of  a  charter.^    So  a  pro- 


*  Berlin  v,  Gorham,  34  N.  H.  266, 
per  BtU,  J.,  where  it  is  accordingly  held 
that  to  make  an  incorporation  of  a  town 
effectual  it  is  not  necessary  that  there 
should  be  a  legal  town  meeting  holden 
in  it.  See  also  People  v.  Wren,  5  111. 
269;  Warren  v.  Charlestown,  2  Gray, 
84;  Mills  v.  Williams,  11  Ire.  558; 
State  V.  Curran,  12  Ark.  321 ;  Fire  De- 
partment V.  Kip,  10  Wend.  267;  Peo- 
ple V,  Morris,  13  Wend.  325, 337 ;  Brou- 
wer  V,  Appleby,  1  Sandf.  158;  People 
V.  President,  9  Wend.  351;  Wood  v. 
Bank,  9  Cow.  194,  205;  Proprietors, 
Ac.  V.  Horton,  6  Hill,  501 ;  Gorham  v. 
Springfield,  21  Me.  58;  People  v. 
Stout,  23  Barb.  338;  Bristol  v.  New 
Chester,  3  N.H.  532;  State  t^.  Canter- 
bury, 28  N.  H.  195 ;  People  v.  Butte,  4 
Mont.  174;  Redell  v.  Moores,  63  Neb. 
219;  State  v,  Haines,  35  Or^.  379; 
Sherman  v.  Benford,  10  R.  I.  559; 
Cole  V.  Fire  Engine  Co.,  12  R.  I.  202; 
Wood  v.  Quimby,  20  R.  I.  482.  Ac- 
ceptance, when  requisite,  may  doubt- 
less be  implied  in  proper  cases,  as  where 
no  particular  mode  of  expressing  ao- 
oeptonce  is  prescribed,  from  corporate 
acts  and  conduct,  as  in  cases  of  private 
corporations.  Taylor  v,  Newbeme,  .2 
Jones  Eq.  (N.  C.)  141.  See  Zabriskie  v . 
Cleveland,  C.  A  C.  R.  Co.,  23  How. 
(U.  S.)  381,  397;  post,  §  611,  note. 

*  People  V,  Salomon,  51  111.  37; 
Alcorn  v.  Homer,  38  Miss.  652;  Pat- 
erson  v.  Society,  &c.,  24  N.  J.  L.  385; 
Smith  V.  McCarthy,  56  Pa.  St.  359; 
Conmionwealth  v.  Quarter  Sessions,  8 
Pa.  St.  391,  395;  Commonwealth  v. 
Painter,  10  Pa.  St.  214 ;  and  see  also 
Bull  V.  Read,  13  Gratt.  (Va.)  78;  Peo- 
ple V.  Reynolds,  10  111.  1;  State  v. 
Scott,  17  Mo.  521;  Hudson  Co.  v. 
State,  24  N.  J.  L.  716;  Dunn  v.  Court 
of  County  Revenues,  85  Ala.  144 ;  State 
9.  Court  of  Common  Pleas,  36  N.  J.  L. 
72;  Warner  v.  Hoagland,  51  N.  J.  L. 
62;  Paul  v,  Gloucester  County,  50  N. 
J.  h,  585;   In  re  Qeveland,  52  N.  J. 


L.  188;  Bank  v.  Brown,  26  N.  Y. 
467;  Call  v,  Chadboume,  46  Me., 
206;  State  v.  Wilcox,  45  Mo.  458; 
Hobart  v.  Supervisors,  17  CaL  23; 
People  V.  Butte,  4  Mont.  174;  Lafay- 
ette, &c.  R.  R.  Co.  V,  Geiger,  34  Ind. 
185.  This  case  asserts  a  distinction 
between  a  bill  submitted  to  the  people 
of  the  whole  State  for  adoption  or 
rejection,  and  an  act  which  leaves  it 
to  the  innabitants  of  a  particular  local- 
ity whether  they  will  avail  themselves 
of  its  provisions.  It  has  been  held  in 
New  Hampshire  that  it  was  competent 
for  the  legislature,  under  the  Constitu- 
tion of  the  State,  to  enact  a  penal  law 
which  shall  have  effect  only  in  those 
towns  which  adopt  it  by  vote.  State  v. 
Noyes,  303  N.  H.  292.  An  amendment 
to  a  city  cnarter  was  to  take  effect  only 
when  adopted  "by  a  majority  of  the 
voters  of  the  city."  This  was  consid- 
ered to  manifest  the  intention  to  pre- 
sent the  question  of  acceptance  to  the 
voters  at  a  re^lar  city  election.  The 
council  ordered  the  vote  to  be  taken  at 
the  township  polls;  the  voters  of  the 
two  organizations  possessing  different 
qualifications,  but  the  township  and 
city  occupied  precisely  the  same  ter- 
ritory. Held,  that  the  election  was  of 
no  validity,  and  that  the  amendment 
had  never  been  duly  accepted.  Foote 
V.  Cincinnati,  11  Ohio,  408.  Whether 
acceptance  shall  be  by  a  popular  elec- 
tion, or  by  the  popular  elective  branch 
of  the  municipal  government,  is  a  mat- 
ter of  form  within  the  legislative  dis- 
cretion. De  Hart  v,  Atlantic  City,  62 
N.  J.  L.  586. 

Local  OptionLaws. — A  useful  article 
upon  the  constitutionality  of  Local  Op- 
tion Laws  will  be  found  in  12  Am.  Law 
Reg.  (n.  8.)  March,  1873,  p.  129.  Af- 
firming the  principle  that  municipal  or 
public  corporations  or  the  people  thereof 
mav  bv  the  legislature  be  invested 
with  the  power  to  reflate  or  pro- 
hibit the  retail  of  intoxicating  drinks, 
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vision  in  a  charter,  or  the  constituent  act  of  a  municipal  corporation, 
by  which  the  right  to  make  certain  improvements  or  to  create  cer- 
tain liabilities  is  made  to  depend  upon  a  vote  of  the  people  interested, 
has  frequently  been  upheld  as  valid.^  So  an  act  directing  an  election 
to  be  held  by  the  qualified  electors  interested  to  determine,  by  ballot, 
whether  a  newly  erected  township  should  be  continued,  is  consti- 
tutional.' On  the  same  principle  the  legislature  may  provide  that  a 
statute  shall  cease  to  exist  unless  the  municipal  corporation  to  be 


the  Supreme  Court  of  New  Jersey  de- 
cided tne  Chatham  Local  Option  jLaw, 
which  declared  the  retail  of  ardent 
spirits  without  license  to  be  imlawful, 
and  which  provided  that  no  license 
should  be  granted  if  a  majority  of  the 
voters  of  a  township  voted  ''no  license," 
to  be  constitutional.  State  v.  Morris 
Common  Pleas,  36  N.  J.  L.  72.  See 
also  Howe  v,  Plainfield  (intoxicating 
liquors),  37  N.  J.  L.  145;  Hudson 
County  V,  State  (power  of  local  body  to 
fix  rates  of  ferriage),  24  N.  J.  L.  716. 
Validity  of  Local  Option  Laws  denied, 
and  the  subject  fully  examined,  in 
Wall,  In  re,  48  Cal.  279;  People  v. 
Nally,  49  Cal.  478;  Anderson  v.  Com- 
monwealth, 14  Bush,  171;  State  v. 
Cook,  24  Minn.  247;  Fell  v.  State 
(Liquor  Law),  42  Md.  71.  See  also  in 
Pennsylvania  the  case  which  involved 
the  question  of  the  validity  of  the  Act 
of  May,  1871,  "to  allow  the  voters  of 
the  22d  Ward  of  Philadelphia  to  vote 
on  the  question  of  granting  licenses 
to  sell  intoxicating  liquors.''  Locke's 
Appeal,  72  Pa.  St.  491 ;  Gloversville  v. 
Howell  (intoxicating  liquors),  70  N.  Y. 
287:  State  v.  Wilcox,  42  Conn.  364; 
Cooley,  Const.  Lim.  124,  125;  po^, 
i  155. 

>  Clarke  v.  Rochester,  28  N.  Y.  605 ; 
Paterson  v.  Society,  Ac.,  24  N.  J.  L. 
385 ;  Bank  of  Rome  v.  Rome,  18  N.  Y. 
38;  Paris  Township  v.Cheny,  8  Ohio  St. 
564 ;  Bumes  v,  Atchison,  2  Kan.  454 ; 
Bank  v.  Brown,  26  N.  Y.  467;  Hwn- 
mond  V.  Haines,  25  Md.  541 ;  Cincin- 
nati, W.  &  Z.  R.  Co.  V.  COinton  County, 
1  Ohio  St.  77;  Foote  v,  Cincinnati,  11 
Ohio,  408;  St.  Louis  v.  Alexander,  23 
Mo.  483 ;  Blanding  v.  Burr,  13  CaL  343. 
These  cases  are  distinguishable  from 
Barto  V,  Himrod,  8  N.  Y.  483. 

'  Conmionwealthv.  Quarter  Sessions, 
8  Pa.  St.  391,  distinguished  from 
Parker  v.  Commonwealth,  6  Pa.  St.  507 ; 
Commonwealth  v.  Painter,  10  Pa.  St. 
214;  Smith  v.  McCarthy.  56  Pa.  St. 
359.   So  the  question  may  be  submitted 


whether  a  portion  of  an  adjoining 
county  shall  be  annexed.  People  v. 
Nally,  49  Cal.  478.  Where  the  author^ 
ity  to  act  depends  upon  the  prior 
sanction  of  ''a  majority  of  the  qualified 
voters"  residing  in  the  corporation,  the 
presumption  is  that  all  who  vote  are 
legal  voters;  and  the  better  view 
probably  is,  that  those  who  do  not 
vote  acquiesce  in  the  result,  and  that 
a  majonty  of  those  actually  voting  is 
sufficient,  though  in  point  of  fact  it 
may  not  be  a  majority  of  all  who  would 
be  entitled  to  vote.  State  v.  Binder, 
38  Mo.  450;  State  v.  St.  Joseph,  37 
Mo.  270;  Potter  v,  Lainhart,  44  Fla. 
647,  citing  note.  And  of  this  opinion  is 
the  Supreme  Court  of  the  United  States, 
in  which,  in  an  action  on  municipal 
bonds,  the  phrase,  ''a  majority  of  the 
legal  voters  of  the  township,"  was  held 
to  mean  a  majority  of  the  legal  voters 
of  the  township  voting  at  the  election. 
St.  Joseph  Township  v,  Rogers,  16 
WaU.  644;  People  v.  Warfield,  20  lU. 
163^  People  v.  Wiant,  48  111.  263; 
LomsviUe  &  N.  R.  Co.  v.  Davidson 
Coxmty,  1  Sneed  (Tenn.),  637,  692; 
Talbot  V,  Dent,  9  B.  Mon.  526 ;  Angell  A 
Ames,  Con).  (9th  ed.)  |S  499^  500.  But 
compare  State  v.  Winkelmeier,  35  Mo. 
103,  which  construes  such  lanffuase  to 
require  a  "majority  of  all  tne  legal 
voters  of  the  city,  and  not  merely  of  all 
who  might,  at  a  particular  time,  choose 
to  vote  upon  it."  See  Damon  v. 
Granby,  2  Pick.  345^  355,  and  chapter 
on  Corporate  Meetings,  post.  Infra, 
SS  72,  note,  520. 

The  authorities  on  the  question, 
What  constUuiee  a  majority  of  the  voters  t 
are  collated  post,  {  383.  In  dividing  a 
town  or  other  municipal  corporation, 
the  legislature  may  obtain  the  consent 
of  the  people  to  be  affected  or  not  as 
it  may  deem  best,  and  the  question 
whether  the  consent  of  a  majority  in 
the  territory  set  off  or  annexed,  or  the 
consent  of  the  whole  town,  shall  be 
required,  is  one  which  addresses  itself 
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affected  by  it  shall,  within  a  prescribed  period,  assent  to  it.*  Per- 
mitting the  voters  of  a  municipality  to  decide  upon  questions  of  local 
interest  or  expediency,  such  as  those  mentioned  in  this  section  and 
in  the  notes,  seems  to  the  author  to  be  conformable  to  those  ideas  of 
self-gOYemment  and  self-regulation  by  the  people  concerned,  which 
lie  at  the  basb  not  only  of  our  municipalities  but  of  our  institutions. 
The  only  limit  b  that  the  legislature  must  not  delegate  its  function 
as  the  law-making  branch  of  the  government. 


Special  Constitutional  Provisions  relating  to  Municipal 
Corporations 

§  70  (45).  Oraation  by  Special  Act  and  by  General  Laws.  —  The 
Constitutions  of  many  of  the  States  contain  provisions  respecting 
the  creation  and  powers  of  municipal  corporations.  In  some  of  the 
Constitutions  the  legislature  is  in  terms  allowed  to  create  corpora- 
tions for  municipal  purpose  by  special  act,^  and  in  others  it  is  in 
terms  forbidden  to  do  thb,  and  required  to  provide  a  general  law 
for  all  corporations,  public  and  private.'    So  far  as  municipal  cor- 

As  to  the  validity  of  acts  conditioned 
upon  acceptance  bv  the  municipaJity, 
when  attacked  on  the  ground  that  they 
are  special  legislation,  see  also  post,  ( 155. 
What  is  a  special  actt  See  Goodnow, 
Munic.  Home  Rule,  pp.  53, 57, 63  et  aeq., 
91-97.  What  are  municipal  affaire  as 
distinguished  from  Stale  affairs  t  lb. 
pp.  77  et  seq,.  chap.  vii. 

»  Von  Phul  V,  Hammer,29  Iowa,  222 ; 
Attorney-General  v.  Chicago  &  N  W.  R. 
Co.,  35  Wis.  425;  Kimball  v,  Rosen- 
dale,  42  Wis.  407 ;  Stevens  Point  &  Go, 
V,  Reilly,  44  Wis.  295;  Kansas  Consti- 
tution, art.  xii.  {§  1,  5;  construed, 
Wyandotte  City  v.  Wood,  5  Kan.  603; 
Atchison  v.  Bartholow,  4  Kan.  124; 
Thomas  v.  Ajshland,  12  Ohio  St.  124. 
An  act  applying  to  aU  cities  of  the  first 
class  containing  less  than  100,000  in- 
hdi>itants  is  not  in  conflict  with  the 
provision  of  the  Constitution  which 
requires  all  laws  of  a  general  nature  to 
have  a  uniform  operation  throughout 
the  State.  Welker  v.  Potter,  18  Ohio 
St.  85.  See  also  Lafayette  v.  Jenners, 
10  Ind.  74,  80.  Construction  of  con- 
stitutional provision  that  there  shall 
be  "but  one  system  of  taum  and  county 
government,''  which  ''shall  be  as  nearly 
uniform  as  practicable."  State'  v. 
Dousman,  28  Wis.  541;  State  v. 
Riordan,  24  Wis.  484. 

In  Morawetz  on  Corp.  (2d  ed.),  §§  9- 
13,  the  cases  relating  to  constitutional 


solely  to  the  legislature.  Cicero  v. 
Chicaeo,  182  HI  301,  309. 

>  Gbming  v.  Greene,  23  Barb.  33. 

*  Post,  chap.  iv. ;  Oroville  A  V.  R. 
Co. «.  Plumas  Co.,  37  CaL  354 ;  Tiemey 
V.  Dodge,  9  Minn.  166;  12  Minn.  41 ; 
Viizinia  City  v.  Mining  Co.,  2  Nev.  86. 
Under  a  constitutional  provision  in 
Pennsylvania,  that "  the  General  Assem- 
bly shall  not  pass  any  local  or  special 
law  regulating  the  affairs  of  counties, 
cities,  townships,"  ice,,  it  was  held  that 
an  act  providing  that  in  coimties  the 
population  of  which  exceeds  100,000 
and  is  less  than  150,000,  the  fees  that 
belong  to  certain  county  officers  shall 
be  turned  over  to  another,  is  uncon- 
stitutional, being  an  attempt  to  legis- 
late directly  for  certain  counties  Tthere 
being  only  four  falling  within  the  limits 
mentioned  in  the  act)  selected  from  all 
others.  This  is  local  or  special  legisla- 
tion within  the  meaning  of  the  con- 
stitutional prohibition.  McCarthy  v.. 
Commonwealth,  110  Pa.  St.  243,  follow- 
ing previous  cases  in  the  same  State  to 
tTO  same  effect.  "Wherever  the  pro- 
visions of  an  act  are  compulsorily  bind- 
ing upon  every  city  of  the  particular 
elassincation,  the  legislation  is  general 
and  constitutional  Wherever  the 
provisions  are  binding  at  the  option  of 
the  local  authorities,  the  le^Iation  is 
special,  local,  and  unconstitutional." 
Reading  v.  Savage,  120  Pa.  St.  198. 
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porations  and  their  rights  are  protected  by  constitutional  provisions, 
express  or  implied,  they  are  removed  from  legislative  control,  but  no 
further,  as  we  shall  see  in  a  subsequent  chapter.  But  the  provisions 
of  the  several  Constitutions  in  reference  to  municipal  institutions 
and  local  government  are  suflScient,  it  is  believed,  to  establish  that 
the  legislative  power  over  them  and  their  existence  is  not  transcen- 
dental and  unlimited.^  Although  the  Constitution  of  a  State  may 
recognize  the  municipal  corporation  of  an  important  city  by  fixing 
the  number  of  certain  oflScers,  and  providing  for  their  election,  &c., 
yet  this  does  not  make  the  charter  of  the  city  a  constitutional  charter 
conferring  powers  beyond  the  control  of  the  legislature.^ 

§  71  (46).  Prohibition  of  Speciftl  Acts  conferring  Oorporata 
Powers.  —  The  Constitution  of  Kansas  as  well  as  of  Ohio,  in  the 
article  entitled  "Corporations,"  contains  a  provision  that  "the  legis- 
lature shall  pass  no  special  act  conferring  corporate  powers,*' '  and  the 


limitations  on  the  poweis  of  the  States 
in  respect  of  the  mode  of  creating 
corporations  are  referred  to,  and  the 
judicial  construction  of  special  con- 
stitutional provisions  on  tnis  subject 
stated 

»  People  V.  Draper,  15  N.  Y.  532. 
Broum,  J.,  says:  "When  the  present 
Constitution  was  formed,  the  entire 
territor^r  of  the  State  was  separated  and 
appropriated  by  its  civil  divisions,  its 
counties,  cities,  and  towns.  These 
civil  divisions  are  coeval  with  the 
government.  The  State  has  never 
existed  a  moment  without  them.  All 
our  thoughts  and  notions  of  civil  govem- 
ment  are  inseparably  associated  with 
counties^  cities^  and  towns.  They  are 
permanent  elements  in  the  frame  of 
government;  they  are  institutions  of 
the  State,  durable  and  indestructible 
by  any  power  less  than  that  which  gave 
being  to  the  organic  law.  They  are, 
however,  subject  to  control  and  regu- 
lation by  the  legislature.  It  may  en- 
lail^e  or  circumscribe  their  territorial 
limits,  increase  or  diminish  their  num- 
bers, separate  them  into  parts,  and 
annex  some  of  the  parts  to  parts  of 
others ;  but  they  must  still  assume  the 
form  and  be  known  and  governed  only 
as  counties,  cities,  or  towns.  The 
State  at  larse  is,  and  ever  has  been,  an 
aggregate  of  these  local  bodies."  To 
same  effect  in  same  case,  15  N.  Y.  541, 
per  DeniOf  C.  J.  And  see  also  opinion 
of  AUen^  J.,  in  People  v.  Albertson,  55 
N.  Y.  50.    See  also  People  v,  Morrell, 


21  Wend.  563  (division  of  counties); 
antSf  SS  15  e^  sea.  In  People  v.  Hurlbut, 
decided  by  the  Supreme  Court  of 
Michigan,  m  1871,  24  Mich.  44,  this 
subject  is  largely  and  learnedly  ex- 
amined by  Mr.  Justice  CodUy,  who, 
conceding  to  the  State  full  authority 
to  shape  and  control  municipal  oigam- 
zations  at  its  will,  nevertheless  main- 
tained that  there  were,  in  the  Constitu- 
tion of  that  State,  both  express  and 
implied  restrictions  upon  the  legisla- 
tive dominion  over  municipal  institu- 
tions, and  that  local  eovemments  and 
the  right  of  the  people  to  them  were 
secured  by  the  Constitution,  and  did 
not  exist  by  the  favor  and  at  the  mere 
pleasure  of  the  legislature.  And  in  the 
same  case  the  court  decided,  under  a 

rial  provision  of  the  Constitution  of 
State,  elsewhere  noticed,  that  the 
legislature  could  not  appoint,  for  a  city 
corporation,  officers  wnose  duties  were 
purely  local  and  strictly  municipal 
The  discussions  hy  all  of  the  judges  are 
unusually  interesting.  Ante,  {{  11-14, 
22 ;  postf  chap.  iv. 

'  Baltimore  v.  Board  of  Police,  15 
Md.  376.  See  also  Paterson  v.  Society, 
Ac,  24  N.  J.  L.  385. 

'  Constitution  of  Kansas^  art.  xiL 
SS  1  and  2  of  art.  xiii.  of  the  Constitu- 
tion of  Ohio  are  the  same  as  §  1,  art.  xii. 
of  the  Constitution  of  Kansas.  {  6, 
art.  xiii.  of  the  Ohio  Constitution  is  the 
same  as  {  5,  art.  xii.  of  the  Kansas 
Constitution.  There  is  a  similar  con- 
stitutional provision  in  Ndtraska,  and 
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Supreme  Courts  of  those  States  have  decided  that  the  provision 
applied  to  municipal  as  well  as  private  corporations/  and  that  the 
effect  was  to  compel  the  legislatures  of  those  States  to  regulate  the 
grant  of  powers  to  municipal  corporations  by  general  laws.  Hence 
an  act  specially  amending  the  charter  of  a  city  in  respect  to  making 
local  improvements  or  assessments,'  or  specially  extending  the  limits 
of  a  particular  city,'  is  unconstitutional ;  and  so,  it  seems,  is  an  act 
which  authorizes  a  city  by  name  to  issue  its  scrip  for  a  particular 
purpose,  and  to  levy  taxes  to  pay  it  in  aid  of  a  single  enterprise,  — 

perhaps  in  other  States.  This  provision  tax  levy^  held  to  be  unconstitutional 
construed  (Cl^g  v,  lUchardson  Co.,  8  because  it  gnuited  authority  to  such 
Neb.  178;  Dundy  v.  Richardson  Co.,  cities  to  api>oint  a  board  of  control, 
8  Neb.  508),  and  held  to  invalidate  cer-  thus  conferring  corporate  powers  by 
tain  bonds  issued  under  a  special  law.  special  act).  »ee  post,  §  129. 
8.  p.  School  District  v.  Insurance  Co.,  '  Wyandotte  v.  Wood,  5  Kan.  603 ; 
103  U.  S.  707.  The  Constitution  of  State  v,  Cincinnati,  20  Ohio  St.  18.  In 
Calif amia  declares  that  "all  laws  of  a  the  case  last  cited,  the  Supreme  Court 
general  nature  shall  have  a  uniform  of  Ohio,  imder  the  constitutional  pro- 
operation."  Under  this  clause  it  is  vision  quoted  in  the  text,  held  that  the 
held  that  an  act  exempting  particular  legislature  cannot  by  special  act  create 
cases  from  the  operation  of  a  general  a  corporation,  nor  by  special  act  confer 
law  is  unconstitutional.  Onmibus  R.  R.  additional  powers  on  a  corporation  al- 
Co.  V.  Baldwin,  57  Cal.  160,  where  a  ready  existing;  and  that  m  these  re- 
spedal  act  authorizing  the  construction  spects  there  was  no  difference  between 
of  a  street  raUioay  was  held  void  for  private  and  municipal  corporations, 
attempting  to  exempt  the  railway  com-  since  the  Constitution  equally  embraced 

Euiy  from  the  operation  of  the  general  and  eauallv  applies  to  both  classes ; 
w  relating  to  street  railways.    Ante,  and,  therefore,  the  Act  of  April  16, 
f  70 ;  post/i  73.  1870,  "to  prescribe  the  corporate  limits 

'  Atchison  v.  Bartholow,  4  Kan.  124 ;  of  Cincinnati,''  being  considered  a  spe- 
Wyandotte  City  v.  Wood,  5  Kan.  603 ;  cial  act,  was  adjudged  void.  See  also 
State  V.  Downs,  60  Kan.  788;  State  Atkinson  v.  Marietta  &  C.  R.  Co., 
V.  Cincinnati,  20  Ohio  St.  18,  following  15  Ohio  St.  21.  In  this  case  Ran- 
Atkinson  v.  Marietta  &C,  R.  Co.,  15  n^,  J.,  thus  expounds  the  Constitution: 
Ohio  St.  21.  In  New  Jersey  a  similar  "These  provisions  of  the  Constitution 
provifflon  is  held  to  apply  exclusively  are  too  explicit  to  admit  of  the  least 
to  private  corporations.  State  v,  doubt  that  they  were  intended  to  dis- 
Newark,  40  N.  J.  L.  550,  558 ;  State  able  the  General  Assembly  from  either 
Board  of  Health  v.  Diamond  Mills  creating  corporations,  or  conferring 
Paper  Co.,  63  N.  J.  Eq.  Ill ;  64  N.  J.  upon  them  corporate  powers  by  special 
Eq.  793 ;  Van  Cleve  v.  Passaic  Valley  acts  of  legislation.  It  was  intended 
Sewerage  Com'rs,  71  N.  J.  L.  18;  to  correct  an  existing  evil,  and  to  in- 
8.  c.  on  appeal,  71  N.  J.  L.  574.  In  augurate  the  policy  of  placing  all 
Carson  v,  St.  Francis  Levee  Dist.,  59  corporations  of  the  same  kmd  upon  a 
Ark.  513,  the  Supreme  Court  of  Arkan-  perfect  equality  as  to  all  future  grants 
sas  expressed  the  opinion  that  a  simi-  of  power ;  of  making  such  law  appli- 
lar  provision  apphed  exclusively  to  cable  to  all  parts  of  the  State,  and 
private  corporations,  although  the  thereby  securing  the  vigilance  and 
ground  of  decision  in  that  case  was  attention  of  its  whole  representation; 
that,  whether  it  applied  to  public  and  finally,  of  making  all  judicial  Con- 
or private  corporations,  it  did  not  ap-  struction  of  their  powers,  or  the  restrio- 
ply  to  quasi  corporations  such  as  levee  tions  imposed  upon  them,  equally  ap- 
aistricts.  plicable  to  all  corporations  of  the  same 

*  Atchison   v.    Bartholow,    4   Kan.   class.    We  must  give  such  a  construc- 
124;  Gilmore  v,  Norton,  10  Kan.  491;  tion  to  the  Constitution  as  will  pre- 
State  V,  Pugh,  43  Ohio  St.  98  (an  act  serve    its    leading    objects    intact." 
to  reorganize  cities  of  the  first  grade  Supra,  {{  61,  70. 
of  the  second  class,  and  to  reduce  their 
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the  court  inclining  to  hold  such  an  enactment  to  be  a  special  act, 
and  one  which  undertook  to  confer  corporate  powers.^ 

It  was  decided  that  while  the  provision  of  the  Constitution  of 
Kansas  that  forbids  the  legislature  to  pass  ''any  special  act  confer- 
ring corporate  powers''  includes  municipal  corporations  proper,  it 
does  not  embrace  quasi  corporations,  such  as  school  districts,  although 
the  latter  are  declared  by  statute  to  be  bodies  corporate.'    In  Cali- 

^  Commercial    National    Bank    v.  mainly  on  the  groimd  that  they  were 

lola,  2  Dillon  C.  C.  R.  353.    In  this  caae-  not  issued  for  a  public  purpose.    The 

DilUm,  Circuit  Judge,   deliverinjg  the  judgment   of  the  Circmt  Court  was 

opinion  of  the  court,  and  referring  to  affirmed.    20  Wall.  655.    See  also  Sav- 

the  opinion  of /2ann€^,  J.,  quoted  in  the  ings  Assoc,  v,  Topeka,  3  Dillon,  276; 

last  note,  observed:   "One  of  the  ob-  poit,  §  319;  also  chapter  on  Contracts, 

jects  of  the  constitutional  provision  in  Further,  as  to  the  construction  of 

Kansas,  as  well  as  in  Ohio,  was  to  cut  the  provision  that  ''corporate  powers" 

up  by  the  roots  the  mischief  of  special  shall  not  be  conferred  oy  special  act, 

legisbtion,  particularly  in  respect  to  see  School  Dist.  v.  Ins.  Co.,  103  U.  S. 

corporations,  both  public  and  private.  707;  State  v.  Cincinnati,  20  Ohio  St. 

This  object  would  oe  defeated  if  the  18;  Mora wetz  on  Corp.  (2ded.),  {§  10- 

special  act  relating  to  the  city  of  lola  13,  and  cases  cited, 

could  stand.    If  under  the  doctrine  of  Construction  of  constitutional  pro- 

Butz  V,  Muscatine,  8  Wall.  575,  this  hibition  against  granting  right  "(o  lay 

court  is  not  i^solutely  bo\md,  in  this  doum  railroad  tracks  in  streets  by  local 

class  of  cases,  to  follow  the  interpreta-  or  private  act"  see   post,  chapter  on 

tion  of  the  State  Constitution  given  by  Streets. 

its  highest  court,  yet  it  seems  that  it  '  Beach  v,  Leahy,  11  Kan.  23. 
ought  to  follow  it  where  it  appears  to  Under  the  constitutional  provision  in 
rest  upon  solid  groimds,  and  was  made  question  the  Supreme  Court  of  Kan- 
in  cases  and  in  respect  to  questions  sas,  in  State  v.  Maloy,  20  Kan.  619, 
where  there  was  notning  to  warp  the  ruled  the  following  pomts  as  stated  by 
judgment  of  its  judges,  and  where  the  the  judges :  The  act  of  the  legislature 
mterpretation  was  settled  or  had  been  entitled  "An  act  authorizLog  cities 
declared  at  the  time  the  act  in  contro-  therein  named  to  become  cities  of  the 
versy  was  passed.  In  a  recent  case  on  second  class,"  approved  Februaiy  29, 
this  subject,  decided  by  the  Supreme  1872,  is  a  spedal  act,  conferring  cor- 
Court  of  the  United  States,  it  is  not  porate  powers  upon  four  particular 
denied  that  the  Supreme  Court  of  a  municipal  corporations,  and  is  there- 
State  is  the  appointed  expositor  of  its  fore  unconstitutional  and  void,  being 
Constitution  and  laws,  and  that  the  in  contravention  of  {  1  of  art.  xii.  ctt 
Federal  courts  will  adopt  as  rules  for  the  Constitution,  which  provides  that 
their  own  judgments  the  decisions  of  'Hhe  le^lature  shall  pass  no  special 
the  highest  courts  of  the  State  'respect-  act  conferring  corporate  powers."  The 
ing  local  questions  peculiar  to  itself,  or  city  of  Council  Grove  was  organized 
respecting  the  construction  of  its  own  as  a  cit^r  of  the  second  class,  under 
Constitution  and  laws.'  It  only  denies  said  special  act,  and  was  never  organ- 
the  binding  force  of  State  adiudications  ized  as  a  city  of  the  second  class  under 
which  rest  upon  the  general  principles  any  other  act,  and  has  never  had  a 
of  law,  and  not  upon  the  mesming  of  population  of  two  thousand  inhab- 
special  constitutional  or  legislativepro-  itants.  And  it  was  therefore  held  that 
visions.  Olcott  v.  Supervisors,  16  Wall,  said  city  is  not  legally  a  city  of  the 
678.  I  think  the  present  case  is  one  in  second  class.  See  also  State  v.  Board 
which  it  is  the  duty  of  this  court  to  fol-  of  Com'rs  of  Shawnee  County,  57  Kan. 
low  the  decisions  of  the  State  Supreme  267.  In  Carson  v,  St.  Francis  Levee 
Court ;  and  so  far  as  my  judgment  rests  Dist.,  59  Ark.  513,  the  court  held  that 
upon  the  specifJ  provisions  of  the  Con-  under  a  similar  provision  of  the  Con- 
stitution above  referred  to,  I  place  it  stitution  of  Arkansas  a  special  law 
upon  the  State  adjudications  without  creating  a  levee  district  and  conferring 
an  inquiry  into  their  soundness."  The  special  powers  upon  it  did  not  violate 
bonds  in  this  case  were  held  invalid  the  Constitution  of  that  State.     The 
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fomia  an  act  of  the  legislature  which  grants  to  individuals  and  their 
assigns  certain  powers  and  priyileges,  and  then  provides  that  the 
act  shall  not  take  effect  unless  such  persons  within  a  given  time  shall 
organize  themselves  under  existing  laws  into  a  corporation,  b  a 
grant,  not  to  the  individuals  as  persons,  but  to  the  corporation  when 
formed.^ 

§  72  (47).  "  Any  Body  Politic  or  Oorporato  ''  constraed.  —  A 
constitutional  provision  that  two4hirds  of  the  Oeneral  Assembly  "shall 
be  requisite  to  every  bill  creating,  continuing,  altering;  or  renewing 
any  body  politic  or  corporate,"  was  held  by  a  majority  of  the  Court 
of  Errors,  reversing  the  majority  view  of  the  Supreme  Court  in  the 
same  case,  to  extend  to  public  and  municipal  as  well  as  private  cor- 
porations.^ The  constitutional  provision,  however,  that  "no  bill 
shall  contain  more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title,"  b  limited  to  State  legblation  and  has  no  appli- 
cation to  municipal  ordinances.' 


§  73  (49).     ''  Municipal    Purpose/'   what?  —  The    Constitutions 
of  some  of  the  States  contain  a  provision  that  corporations  shall  not 


ConBtitution  of  Wisconsin  prohibited 
the  legislature  from  enacting  any  spe- 
cial or  private  law  granting  corporate 
powers  or  privileges  except  to  cities. 
in  State  v.  Btewart,  74  Wis.  620,  the 
court  had  under  consideration  a  special 
act  creating  a  quasi  corporation  for 
dnunage  purposes.  The  conclusions 
which  the  court  arrived  at  were  that 
this  law  fell  within  the  police  power ; 
that  the  drainage  comnussioners  exei^ 
cised  under  it  a  police  authority  in- 
tended to  promote  the  public  health 
and  welfare,  and  that  while  the  ques- 
tion was  not  free  from  doubt  it  was  of 
the  opinion  that  the  legislature  had 
the  power  to  enact  the  law. 

»  San  Francisco  v.  S.  V.  W.  W.,  48 
GaL  493.  Such  an  act  is  an  attempt 
bv  the  legislature  in  violation  of  the 
Constitution  to  confer  i>ower8  and 
privileges  upon  a  corporation  by  spe- 
cial act.  lb.;  fost,  §  73.  The  Consti- 
tution of  Florida  provides  that  'Hhe 
legislature  shall  establish  a  uniform 
system  of  county,  township,  and  mu- 
mcipal  government."  An  act  author^ 
ising  the  dissohdUm  of  municipal  cor- 
poraHons  bavins  a  bonded  indebted- 
ness, the  bonds  being  due,  unpaid,  and 
unprovided  for,  upon  the  written  appli- 
cation of  one-half  of  the  owners  or 


holders  of  the  bonds^  and  providing 
for  their  reincorporation,  was  held  to 
be  in  violation  of  this  provision  and 
void.  State  v.  Stark,  18  Fla.  255.  See 
on  this  subject,  however,  chap,  ix.,  post. 
But  an  act  creating  a  new  doss  of 
municipal  corporations,  imposing  upon 
all  the  cities  of  the  new  class  the  same 
powers  and  duties,  is  lawful  under  the 
provision.  Lake  v.  Florida,  18  Fla. 
501.    See  post,  chaps,  ix.  and  x. 

»  Purdy  V.  People,  4  ffiU  (N.  Y.), 
385;  rev'g  2  Hill,  31.  What  is  an 
alteration  within  this  provision ;  Com- 
ing V.  Green,  23  Barb.  33;  Smith  v. 
Helmer,  7  Barb.  416;  Morris  v.  People, 
3  Denio  (N.  Y.),  381.  Where  a  Con- 
stitution requires  that  acts  of  incor- 
poration shall  have  'Hhe  assent  of  at 
least  two-thirds  of  each  house,''  the 
word  ''house"  means  the  members 
present  doing  business,  —  these  bein^ 
a  quorum,  —  and  not  a  majority  of  all 
the  members  elected.  Southworth  v. 
Raiboad  Co.,  2  Mich.  287. 

'  Humboldt  v.  McCoy,  23  Kan.  2149 ; 
Green  v.  Indianapolis,  25  Ind.  490; 
Chicago  Union  Traction  Co.  v.  Chicago, 
207  ni.  544;  Ex  parte  Haskell,  112 
Cal  412;  St.  Louis  v.  Weitzell,  130 
Mo.  600;  Topeka  v.  Raynor,  61  Kan. 
10. 
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be  created  by  special  acts  except  for  municipal  purposes.  What  is  a 
municipal  purpose  within  this  provision  has  been  several  times  con- 
sidered.^ It  has  been  said  that  in  the  contemplation  of  this  pro- 
vision municipal  affairs  are  public  affairs,  and  municipal  purposes 
are  public  or  governmental  purposes  as  contradistinguished  from 
private  purposes.  A  corporation,  therefore,  created  for  municipal 
purposes  is  a  corporation  created  for  public  or  governmental  pur- 
poses, with  political  powers  to  be  exercised  for  the  public  good  in 
the  administration  of  civil  government,  whose  members  are  citizens, 
not  stockholders;  it  is  an  instrument  of  the  government  with  certain 
delegated  powers,  subject  to  the  control  of  the  legislature,  and  its 
members  are  officers  or  agents  of  the  government  for  the  administrar 
tion  or  discharge  of  public  duties.'  An  act  incorporating  a  board  of 
commissioners  for  filling  up  certain  slough  ponds  in  the  city  of  St. 
Louis  was  held  to  create  a  corporation  for  municipal  purposes  within 
the  meaning  of  the  Constitution.'  An  act  creating  a  board  of  park 
commissioners  was  considered  to  constitute  them  a  corporate  au- 
thority, the  object  of  their  creation  being  municipal  in  its  character.* 
So  a  corporation  to  carry  on  a  public  school  and  raise  funds  for  its 
support.^  A  separate  district,  with  defined  boundaries,  embracing 
certain  cities,  and  created  a  corporation  with  the  usual  corporate 
powers,  for  the  purpose  of  improving  the  navigation  of  a  river,  has 
also  been  held  to  be  a  corporation  for  municipal  purposes.* 

§  74  (50).     Legislative  Duty  held  to  be  Discretionary.  —  The  Con- 
stitutions of  several  of  the  States  contain,  substantially,  this  pro- 

'  State,  ex  rd,  Choteau,  v.  Leffin^-  of  corporate  power,  and  therefore  can- 
well,  54  Mo.  458,  where  the  subject  is  not  be  made  to  a  private  corporation 
elaborately  discussed,  and  the  conclu-  by  special  act.  /&.,  ante,  §  71.  As  to 
sion  reached  was  that  corporations  for  what  are  ''municipal  purposes"  under 
''municipal  purposes"  imder  the  Con-  the  provisions  of  the  California CobbM- 
stitution  of  Miasouri  must  be  coimected  tution  relating  to  freeholders  or  "  home- 
with  the  municipal  corporation  itself,  rule"  charters,  see  antCf  §  63. 
and  be  instituted  for  the  purpose  of  '  Cook  v.  Port  of  Portkmd,  20  Or^. 
carrying  out  some  of  the  objects  of  the  580,  583. 

mimicipalitj^.      Under    the    Constitu-        '  St.  Louis  v.  Shields,  62  Mo.  247. 
tion  of  California,  which  provides  that        *  People  v.  Salomon,  51  111.  37. 
"corporations  may  be  formed  imder        '  Horton  v.  Mobile  School  Com'rs, 

general  laws,  but  shall  not  be  created  43  Ala.  598.    See  comment  of  Warner, 

by  special  act,  except  for  municipal  J.,   on  this  decision  in  St.   Louis  v. 

purposes,"  a  corporation  cannot  exer-  Shields,  62  Mo.  247.     A  9chod  district 

cise  any  powers  except  those  conferred  is  a  corporation  for  municipal  pur- 

by  general  laws.    The  legislature  can-  poses  within  this  provision  of  the  New 

not  confer  on  private  corporations  any  York   Constitution.     Board   of  Edu- 

powers  or  grant  them  any  privileges  by  cation  v.  Board  of  Education,  76  N.  Y. 

special  act.    San  Francisco  v.  S.  Y.  W.  App.  Div.  355. 

W.,  48  Cal.  493.    A  mnt  of  an  ease-        •  Cook  «.  Port  of  Portland,  20  Oreg. 

ment  in  a  street  made  by  the  legisla-  580. 
ture  to  a  corporation,  is  purely  a  grant 
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vision,  derived  from  the  Constitution  of  New  York:  "It  shall  be  the 
duty  of  the  legislature  to  provide  for  the  organization  of  cities  and 
incorporated  villages,  and  to  restrict  their  power  of  taxation,  assess^ 
ment,  borrowing  money,  contracting  debts,  and  loaning  their  credit,  so 
as  to  prevent  abuses  in  assessments,  and  in  contracting  debts  by  such 
municipal  corporations."  ^  This  obviously  enjoins  upon  the  legis- 
lature the  duty  of  providing  suitable  and  proper  restrictions  upon 
the  enumerated  powers;  but  in  what  these  restrictions  shall  consist 
and  how  they  shall  be  imposed  are  subjects  left  to  the  discretion  or 
sense  of  duty  of  the  legislative  department,  with  the  exercise  of  which 
the  courts  cannot  interfere.^ 

The  Supreme  Court  of  Wisconsin,  in  the  case  cited  in  the  note, 
holds  to  some  extent  a  contrary  view,  but  its  judgment  was  in  effect, 
although  not  in  terms,  overrule  by  the  Supreme  Court  of  the  United 
States,  and  it  is  not,  in  its  full  extent,  in  harmony  with  the  view  else- 
where taken  in  the  State  courts.* 


*  New  York  Const.,  1848»  art.  viii. 
f  9 ;  /&.  1895,  art.  xii.  §  8 ;  Ark.  Const., 
1874,  art.  xii.  {  3 ;  Kan.  Const.,  1859, 
art.  xii.  {  5;  see  Paine  v.  Spratley,  5 
Kan.  525;  Mich.  Const.,  1859,  art. 
xii.  §  13;  Nev.  Const.,  1880,  art.  viii. 
J8;  N.  Car.  Const.,  art.  viii.  {  4; 
N.  Dak.  Const.,  1889,  §  130;  Ohio 
Const.,  1851,  art.  xiii.  {  6;  Oreg. 
Const.,  1857,  art.  xi.  {  5;  S.  Car. 
Const.,  1895,  art.  viii.  {  3;  S.  Dak. 
Const.,  1889,  art.  x.  §  1 ;  Wis.  Const., 
1848,  art.  xi.  §  3;  Wyo.  Const.,  1889, 
art.  xiiL  {  3.  It  is  important,  we  think, 
to  note  that  this  provision  recognizes 
"cities  and  incorporated  villages"  as 
integral,  essential,  and  indestructible 
components  of  the  State. 

*  The  failure  of  the  legislature  to  per- 
form the  duty  relative  to  restricting 
the  power  of  taxation,  Ac,,  enjoined  bv 
the  constitutional  provision  above  cited, 
"may,"  says  Ranney^  J.,  in  Hill  v,  Hig- 
don,  5  Ohio  St.  243,  "be  of  very  sen- 
ous  import,  but  lays  no  foundation  for 
judicial  correction."  See  Maloy  v. 
Marietta,  11  Ohio  St.  636,  638,  where 
this  view  is  left  open,  but  holding  that 
the  legislature  alone  has  the  power  to 
determine  the  mode  and  measure  of  the 
restriction  to  be  imposed.  It  was  also 
left  open  in  People  v,  Mahaney.  13 
Mich.  481 ;  but  this  case  illustrates 
what  is  a  sufficient  restriction  on  the 
}x>wer  of  taxation  to  meet  the  constitu- 
tional re<iuirement.  See  also  Cooley, 
Const.  Lim.  518;  Northern  I.  R.  do. 
T.  Connelly,  10  Ohio  St.  165.    To  the 


effect  that  the  constitutional  provision 
quoted  in  the  text  does  not  take  away, 
but  recogmzes,  the  discretion  of  the 
legislature  in  conferring  powers  of  the 
enumerated  character  upon  municipid 
corporations,  and  that  such  discretion 
is  not  reviewable  by  the  courts,  see 
Bank  of  Rome  v.  Rome,  18  N.  Y.  38; 
Benson  v.  Mayor,  Ac.  of  Albany,  24 
Barb.  248;  Clarke  v,  Rochester,  24 
Barb.  446;  Grant  v.  Courter,  24  Barb. 
232;  Wynehamer  v.  People,  13  N.  Y. 
429;  Baltimore  v.  State,  15  Md.  376; 
People  V.  Draper,  15  N.  Y.  532 ;  White 
V,  Stamford,  37  Conn.  587 ;  Newton  v, 
Atchison,  31  Kan.  151  (quoting  the 
text) ;  Lyons  v.  Cooper,  39  Kan.  324 ; 
Hines  v,  Leavenworth,  3  Kan.  203. 

•  Foster  v,  Kenosha,  12  Wis.  616. 
The  le^lature  cannot,  consistently 
with  this  restriction,  confer  upon  a 
municipal  corporation  an  unhmited 
power  to  levy  taxes  and  raise  money  for 
extra-municipal  purposes,  such  as  aid- 
ing railroad  companies ;  and  an  amend- 
ment to  the  charter  of  a  city,  authoriz- 
ing its  council  "to  levy  and  collect 
special  taxes  for  any  purpose  (aside 
from  what  may  be  specially  provided 
for  in  the  city  charter)  which  may  be 
considered  essential  to  promote  or 
secure  the  common  interests  of  the  city, 
or  borrow,  on  the  corporate  credit  of 
the  city,  any  sum  of  money  at  a  rate 
of  interest  not  exceeding  ten  per  cent," 
on  obtaining  the  previous  sanction  of  a 
majority  ot  the  voters  of  the  city,  is 
void,  and  the  requirement  of  the  sano- 
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§  75  (51).  "Only  One  Object,  which  shall  be  expressed  in  the 
Title."  —  Many  of  the  State  Constitutions  contain  in  substance  a  pro- 
vision that  no  legislative  act  shall  embrace  more  than  one  object  or,  as 
soma  of  them  phrase  U,  one  svbject,  which  shall  be  expressed  in  its 
title.  In  some  of  the  Constitutions  this  prohibition  is  Umited  to  local 
and  private  acts.  The  purpose  of  such  prohibitions  is  obvious.  The 
unity  of  object  or  subject  is  to  prevent  "log-rolling  legislation/'  by 
prohibiting  the  joining  of  distinct  measures  with  a  view  to  combine 
votes  for  all.  Requiring  such  subject  or  object  to  be  expressed  in 
the  title  is  to  prevent  deceptive  titles,  and  to  enable  members  of  the 
legislature,  and  the  people,  through  the  usual  publication  of  legislar 
tive  proceedings,  to  form  from  the  title  an  opinion  of  the  nature  and 
objects  of  the  bill.^  Subject  to  the  foregoing  fundamental  require- 
ments the  provision  has  been  frequently  and  properly  construed  to 
require  only  the  general  or  ultimate  object  to  be  stated  in  the  title, 
and  not  the  details  by  which  the  object  is  to  be  attained.  Any  pro- 
vision fairly  and  reasonably  connected  with  and  calculated  to  carry 
the  declared  object  into  effect  is  unobjectionable,  although  not 
specially  indicated  in  the  title.  It  is  sufficient  if  the  title  fairly 
expresses  or  plainly  gives  notice  or  warning  of  the  subject  dealt 
with  in  the  body  of  the  act.  Thus,  where  a  Constitution  provides 
that  no  bill  or  act  shall  pass  containing  any  matter  different  from 
what  is  expressed  in  the  title  thereof,  an  act  the  title  of  which  de- 
clares it  to  be  /or  the  better  regidation  of  a  certain  town  (naming  it), 
or  to  amend  or  enlarge  the  powers  of  the  corporation  thereof,  is  suffi- 
cient, without  enumerating  the  particulars  in  which  the  powers  are 
enlarged  or  extended.'   So  a  provision  in  an  act  entitled  merely  "An 

tion  of  the  voters  is  not  a  restriction  on  Otoe  County  v.  Baldwin  (Ckmst.  Neb.), 
the  power  to  levy  taxes  or  contract  111  U.  S.  1;  Ackiey  School  Dist.  v, 
debts,  within  the  meaning  of  the  Con-  Hall  ^Const.  Iowa),  113  U.  S.  136;  Rb 
stitution,  the  court  being  of  opinion  Phoemxville,  109  Pa.  St.  44 :  Re  Aiiy 
that  the  duty  of  imposing  the  limitation  Street,  113  Pa.  St.  281 ;  Cooley,  Const, 
rests  on  the  legislature.  Ih.  But  see  Lim.  141-151,  and  authorities. 
Campbell  v.  Kenosha,  5  Wall.  194;  *  Green  r.  Mayor  of  Savannah,  R.  M. 
City  V,  Lampson,  9  Wall.  477;  and  the  Charlt.  (Ga.)  368,  'per  Law,  J. ;  Savan- 
authorities  cited  in  the  last  note.  See  nah  v.  State,  4  Ga.  26 ;  Hill  v,  Decatur, 
Rogan  V.  Watertown,  30  Wis.  259,  as  22  Ga.  203.  Tejct  afltaied.  Luehrman 
to  loaning  credit.  v.  Taxing  Dist.,  2  Lea  (Tenn.),  425; 

For  other  restrictions  upon  the  Murphy  v.  State,  9  Lea  (Tenn.),  373. 
power  to  contract  debts  and  limitations  An  act  which  in  efifect  amended  the 
upon  such  power,  see  chapters  on  charters  of  cities  of  a  certain  cla|8S  held 
Cnarters ;  Constitutional  Debt  Limita-  void  because  this  purpose  did  not 
tions,  and  Contracts,  post.  appear  in  its  title.    State  v.  Wright,  14 

*  Carter  County  v,  Sinton  (Const.  Oreg.  365.  In  a  recent  important  case 
Ky.),  120  U.  S.  517 ;  Montclair  v.  Rams-  the  title  of  an  act  purported  to  be  an 
lell  -  -  -       .. 


dell  (Const.  New  Jersey),  107  U.  S.  147 ;  amendment  of  the  charter  of  Memphis ; 

Jonesboro  v.  Cairo,  ^.  R.  R.  (Const,  an  examination  of  the  body  of  the  act 

III.),  110  U.  S.  192 ;  Mahomet  v.  Quack-  showed  a  new  and  independent  scheme 

enbush   (Const.  111.),  117  U.  S.  509;  of  city  government  covering  the  whole 
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act  to  amend  the  act  incorporating  the  city  of  M./'  extending  the 
city  limits,  does  not  conflict  with  the  constitutional  requirement 
that  ''eveiy  law  shall  embrace  but  one  object,  which  shall  be  ex- 
pressed in  its  title."  ^    Many  illustrations  of  the  judicial  construction 


flubject  and  thereby  if  valid  effecting 
an  implied  repeal  of  the  existing 
charter,  and  the  court  held  that  inas- 
much as  the  title  purports  to  be  an 
amendment  and  its  body  purports  to 
be  a  repeal,  the  act  was,  by  reason  of 
the  conflict  between  the  caption  and 
the  body  of  the  act,  in  violation  of 
art.  ii.  {  17  of  the  Constitution:  ''No 
bill  shall  become  a  law  which  embraces 
more  than  one  subject^  that  subject  to 
be  expressed  in  the  title."  BiaJone  v. 
Williams,  118  Tenn.  300. 

^  Morford  v,  Unger,  8  Iowa,  82; 
Davis  V,  Woolnough  (act  establiishinff 
dty  court),  9  Iowa,  104 ;  s.  p.  St.  Paul 
V.  Colter,  12  Minn.  41,  50. 

The  subject  of  a  law  to  incorporate  a 
city  or  town  is  the  charter  of  incorporar 
tion,  and  the  title  need  not  enumerate 
all  the  powers  intended  to  be  conferred. 
Lockhart  v.  Troy,  48  Ala.  579.  Where 
the  title  to  an  act  is  ''to  caneolidate  and 
amend  the  aeveral  acts  incorvoraHng  the 
city  of  Brunswickf  and  for  otker  pwrpoeee 
therein  nyentumed**  and  the  act  contains 
a  provision  to  make  valid  and  confirm 
'*aU  the  ordinances  of  the  mayor  and 
city  council  of  the  city  of  Brunswick 
heretofore  passed,  and  not  in  conflict 
with  the  Constitution  of  the  State  of 
Geoigia  or  of  the  United  States,"  it 
was  held  that  it  was  in  violation  of  the 
Constitution  of  1868,  which  declares: 
"Nor  shall  any  law  or  ordinance  pass 
which  refers  to  more  than  one  subject- 
matter,  or  contains  matter  different 
from  what  is  esi^ressed  in  the  title 
thereof."  Brieswick  v.  Brunswick,  51 
Ga.  639.  And  in  a  later  case  it  was 
hekl  that  the  act  of  1872^  entitled  "to 
prescribe  the  manner  of  mcorporatinj; 
towns  and  villages,"  not  havmg  indi- 
cated by  its  title  the  provision  making 
the  act  an  amendment  of  existing 
municipal  charters,  is  unconstitutionaL 
Ayeiidge  v.  Com'rs,  60  Ga.  404. 

A  statute  designated  in  its  tUSU  as  an 
amendment  to  a  city  charter,  but  which 
embraces  objects  foreign  to  the  charter. 
is  in  conflict  with  the  Constitution  and 
void.  Williamson  v,  Keokuk,  44  Iowa, 
88.  The  judgment  in  the  case  last 
cited  would  seem  to  be  of  doubtful 
correctness  upon  the  facts. 

[a  detenmning  whether  a  law  be  in 


conflict  with  the  provision  of  the  Con- 
stitution, t^  unity  of  the  object  is  to  be 
looked  for  in  the  ultimate  end  to  be 
attained,  and  not  in  the  details  leading 
to  that  end.  State  v,  Countv  Judge,  2 
Iowa,  280;  People  v.  Mahaney,  13 
Mich.  481,  holding  that  the  title  of  "an 
act  to  establish  a  police  government 
for  the  city  of  Detroit "  was  sufficiently 
specific;  approved  White  v.  Lincoln, 
5  Neb.  505 ;  Attorney-General  v,  Brad- 
ley, 36  Mich.  447;  People  v.  Hurlbut, 
24  Mich.  44. 

ConstructUm  of  similar  constiiutumal 
provisions.  Amoult  v.  New  Orleans, 
11  La.  An.  54;  Kathman  v.  New 
Orleans,  11  La.  An.  145;  People  v. 
MeUen,  32  lU.  181:  Belleville  &  I.  R. 
Co.  V,  Gr^oxy,  15  IlL  20 ;  Davis  v.  State 
(inspection  act  for  Baltimore),  7  Md. 
151 ;  Annapolis  v.  State,  30  Md.  212 ; 
Lafon  V,  Dufrocq,  9  La.  An.  350;  Re 
Airy  Street,  113  Pa.  St.  281;  Re 
Phcenixville,  109  Pa.  St.  44 ;  Ottawa  v. 
People,  48  III.  233 ;  Miles  v.  Charleton, 
29  Wis.  400;  Murdock  v,  Woodson, 
2  Dillon  C.  C.  R.  188;  Hubert  v. 
People,  49  N.  Y.  132;  State  v.  Union, 
33  N.  J.  L.  350,  where  the  subject  is 
fully  discussed ;  Montclair  v,  Ramsdell, 
107  U.  S.  147,  in  which  Mr.  Justice 
Harlan  quoted  the  opinion  in  State  v. 
Union,  supra,  and  added,  "The  objec- 
tions should  be  grave,  and  the  conflict 
between  the  statute  and  the  Constitu- 
tion palpable,  before  the  judiciary 
shoula  (usregard  a  legislative  enact- 
ment upon  the  sole  ground  that  it 
embraced  more  than  one  object,  or,  if 
but  one  object,  that  it  was  not  suffi- 
ciently expressed  by  the  title."  Mont- 
clair V,  Ramsdell,  107  U.  S.  147;  fol- 
lowed in  State  v.  Com'rs  of  Duval  Co., 
23  Fla.  483.  See  also  State  v,  Elvins, 
32  N.  J.  L.  362 ;  State  v.  Newark,  34 
N.  J.  L.  236;  In  re  Com'rs  of  Eliza- 
beth, 49  N.  J.  L.  488;  Sedgwick  Co. 
V.  Bailey,  11  Kan.  600;  Com'rs  of 
Marion  Co.  v,  Com'rs  of  Harvey  Co., 
26  Kan.  181 ;  Devlin  v.  New  York,  63 
N.  Y.  8;  People  v.  TOUsea,  60  N.  Y. 
507 ;  Tecumseh  v,  Phillips,  5  Neb.  305 ; 
Dows  V.  Town  of  Elmwood,  34  Fed. 
Rep.  114 ;  Baltimore  &  Ohio  R.  R.  Co. 
V,  County  of  Jefferson,  29  Fed.  Rep.  305. 
An  act  public  in  its  nature,  in  which 
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138                                      MUNICIPAL   CORPORATIONS  §  75 

of  this  constitutional  provision  as  applicable  to  municipalities  are 
given  in  the  note. 

the  people  of  the  whole  State  have  an  a  city  court.  This  is  but  one  subject, 
interest,  but  which  specially  conoema  and  a  charter  with  such  a  title  does  not 
the  property  and  rights  of  a  portion  of  infringe  the  provision  of  the  Constitu- 
the  people  of  the  State,  is  a  local  act  tion  that  no  local  bill  sheJl  embrace 
within  the  meaning  of  the  Constitution  more  than  one  subject  which  shall  be 
of  Illinois,  1848  (art.  iii.  §  23),  requiring  expressed  in  its  title.  Harris  v.  Peoi>le, 
the  subject  thereof  to  be  expresised  in  59  N.  Y.  599,  where  Folger,  J.,  eiroliuns 
the  title  (citing  and  reviewing  various  the  object  of  this  constitutional  pro- 
cases  in  Illinois  and  elsewhere  on  this  vision  to  be  ''to  prevent  the  joining  of 
subject).  Applying  these  principles  one  local  subject  to  another  or  others 
to  an  act  of  tne  Illinois  legislature  of  of  the  same  kind,  or  to  one  or  more 
April  16,  1869,  known  as  the  Lake  general  subjects,  so  that  each  should 
Front  Act^  entitled  "An  act  in  relation  gather  votes  for  all;  and  to  advise  the 
to  a  portion  of  the  submerged  lands  public  and  the  locality,  and  the  repre- 
and  Lake  Park  ^unds  lying  on  and  sentatives  of  the  locality  and  of  other 
I  of  Lake  Michigan 


adjacent  to  the  shore  of  Lake  Michigan  parts,  of  the  generaJ  purpose  of  the  biU, 
on  the  eastern  frontage  of  the  city  of  so  that  those  interested  might  be  on 
Chicago,"  it  was  held  that,  since  the  their  guard  as  to  the  whole  or  as  to  the 
general  subject  of  that  act  was  the  details."  People  v.  Supervisors  of 
disposal  of  lands  on  and  adjacent  to  the  Chautauqua  Co.,  43  N.  x.  10.  See 
shore  of  Lake  Michigan  on  the  east-  also  Sullivan  v.  New  York,  53  N.  Y.  652 ; 
em  frontage  of  Chicago,  the  subject  Volkening,  In  re,  52  N.  Y.  650 ;  Astor, 
was  sufficiently  expressed  in  the  title  In  re,  50  N.  Y.  363;  Mayer,  In  re, 
within  the  meaning  of  the  Constitution,  j50  N.  Y.  504 ;  and  People  v.  Briggs, 
which  provides  that  all  local  laws  must  50  N.  Y.  553,  where  the  purpose  of 
contain  but  one  subject,  which  must  the  constitutional  provision  is  well 
be  expressed  in  the  title.  Illinois  v.  III.  expounded  by  Churck,  C.  J. ;  People  v. 
Cent.  R.  R.  Co.  (Lake  Front  Case),  33  Rochester,  50  N.  Y.  525.  The  word 
Fed.  Rep.  730  (Harlan  and  Blodgett,  ** private"  (art.  iii,  {  16.  supra)  refers 
JJ.).  to  "  persons,"  the  word  "  local "  to  "  ter- 

Where  the  act  has  but  one  general  ritory."  People  v.  O'Brien,  38  N.  Y. 
object  it  is  sufficient  if  the  object  or  193;  People  v.  Supervisors  of  Chau- 
subject  is  fairly  expressed  in  the  title,  tauqua  Co.,  43  N.  Y.  10;  People  v. 
White  V.  Lincohi,  5  Neb.  505 ;  Black  v.  Hills,  35  N.  Y.  449,  451. 
Cohen,  52  Ga.  621 ;  Lockport  v.  Gay-  The  constitutional  provision  in  New 
lord,  61  111.  276,  where  a  curative  act  York  as  to  the  title  of  local  and  private 
legalizing  warrants  was  held  invalid  bilb  (art.  iii.  {  16,  supra)  underwent 
because  it  did  not  set  forth  the  subject-  careful  consideration  in  the  Court  of 
matter  in  the  title.  In  Watertown  v.  Appeals  in  the  great  case  of  Astor  v. 
Fairbanks,  65  N.  Y.  588j  a  legislative  New  York  Arcade  R.  Co.,  113  N.  Y. 
act  validating  previous  illegal  assess-  93,  relating  to  the  right  of  the  defendant 
ments  was  held  to  conffict  with  the  con-  company  to  construct  an  underaround 
stitutional  requirement  (art.  iii.  S  16)  railway  in  Broadway  and  Madison 
that  "no  private  or  local  bill  shall  em-  Avenue  in  New  York  City.  It  wa« 
brace  more  than  one  subject,  and  that  incorporated  in  1868,  by  a  local  and 
shall  be  expressed  in  the  title."  An  act  private  act  to  transmit  packages  and 
entitled  "An  act  to  legalize  and  author-  merchandise  by  means  of  pneumatic 
ize  the  assessment  of  street  improve-  tubes.  In  1873,  by  local  and  private 
ments  and  assessments,"  not  specifying  act  its  charter  was  amended,  and  the 
any  city  or  locality,  held  not  si&cientlv  tiUe  thereof  expressed  that  it*  was  an  act 
to  express  the  subject  of  the  act,  whicn  "to  provide  for  the  transportation  of 
was  solely  to  legalize  certain  proceed-  passeneers  in  said  [pneumatic]  tubes." 
ings  of  the  common  council  of  a  single  In  the  Dody  of  this  amended  act,  how- 
city.  Durkee  v.  City  of  Janesville,  26  ever,  the  corporation  was  given  author- 
Wis.  464.  Under  ^n  act  to  revise  the  it^  to  construct  and  operate  an  ordinary 
charter  of  a  specified  city,  there  may  be  railway  under  the  said  streets.  The 
conferred  upon  the  municipality  the  amended  act  of  1873  was  held  to  be 
usuid  legislative,  taxing,  juaicia^  and  unconstitutional  because  the  title  was 
police  powers,  including  the  creation  of  deceptive.    Giving  the  judgment  of  the 
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court  on  this  point,  Ecarl,  J.,  said: 
"The  oonatniction  of  such  a  railway 
[an  ordinarjr  railroad]  by  such  a  corpora- 
tion is  certainly  a  subject  not  expressed 
in  the  title  of  the  act.  The  only  subject 
there  indicated  is  the  transportation  of 
passengers  and  property  through  pneu- 
matic tubes  by  atmospheric  pressure. 
A  title  purportmg  that  an  act  provides 
for  pneumatic  transportation  would 
not  be  sufficient  for  an  act  authorizdng 
the  construction  and  operation  of  a 
horse  railway  or  a  steam  railway,  as  a 
title  puiportuu^  that  an  act  authorizes 
a  line  of  omnibuses  for  the  transpor- 
tation of  passengers  would  not  be 
sufficient  for  an  act  authorizing  the 
construction  of  a  railway  for  the  same 
purpose.  The  constitutional  provision 
referred  to  has  been  deemed  by  states- 
men and  jurists  —  conditores  legum  — 
of  so  much  importance  that  it  is  found 
in  the  fundamental  law  of  most  of  the 
States.  Its  purpose  is  to  prevent  fraud 
and  deception  by  concealment  in  the 
body  of  acts  of  subjects  not  by  their 
titl^disclosed  to  the  general  pubuc,  and 
to  legislators  who  may  rely  upon  them 
for  imormation  as  to  pending  legislation. 
When  the  subject  is  expresised,  all 
matters  fairly  and  reasonably  connected 
with  it,  and  all  measures  which  will  or 
may  facilitate  its  accomplishment,  are 


proper  to  be  incorporated  in  the  act, 
anci  are  germane  to  the  title.  The  title 
must  be  such  at  least  as  fairly  to  suggest 
or  give  a  due  to  the  subject  dealt  with  in 
the  act,  and  unless  it  comes  up  to  this 
standard  it  falls  below  the  constitutional 
requirement  (The  Mayor,  Ac.  v.  Cole- 
gate,  12  N.  Y.  146;  People  v.  Hills,  35 
N.  Y.  449,  452;  New  York  &  Brooklyn 
Bridge,  Matter  of,  72  N.  Y.  527;  Mat- 
ter of  Department  of  Public  Parks, 
86  N.  Y.  439;  People  v,  Whitlock,  92 
N.  Y.  191 ;  Matter  of  Knaust,  101  N.  Y. 
188;  Gooley,  Constitutional  Limita- 
tions, 141).  Here  the  only  subject 
suggested  by  the  title  is  the  transporta- 
tion of  passengers  and  property  through 
pneumatic  tubes  by  atmospheric  pres- 
sure, and  everything  appropriate  and 
germane  to  that  subject  could  be  pro- 
vided for  in  the  act.  But  a  person 
reading  the  title  alone  would  have  no 
clue  whatever  to  the  great  railway 
scheme  actually  authorize  by  the  act.'' 
If,  however,  a  local  act  contains  a 
subject  which  is  properly  expressed  in 
its  title,  it  is  vahd  as  to  that  subject, 
although  it  is  invalid  as  to  a  subject  not 
expressed.  Van  Antwerp,  In  re,  56 
N.  Y.  261,  267;  s.  p.  McGee's  Appeal, 
114  Pa.  St.  470,  478;  Dewhuret  v, 
Allegheny  City,  95  Pa.  St.  437 ;  Cooley, 
Const.  Lim.  148. 
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CHAPTER  IV 

LEGISLATIVE  ATTTHOIOTT  AND  ITS  CONSTITUTIONAL  LDOTATIONS 


Public  and  Private 90 

f Private"  defined;  Dartmouth 
College  Case 91 

Public  Corporations  defined    .    .       92 

Form  of  Grant  does  not  affect 
Extent  of  Power 93 

Differences  between  Public  and 
Private  Corporations  illustrated      94 

Delegation  of  Xegislative  and  Ex- 
ecutive Authority  to  Judicial 
Officers    . 95 

Scope  of  Legislative  Authority   .      96 

Offices  and  Officers;  Municipal 
Officers  defined;  Mode  of  Ap- 
pointment          97 

The  Right  of  Local  Self-Gov- 
emment;  Decisions  Denying 
Right 98 

The  Right  of  Local  Self-Gov- 
emment;  Decisions  sustaining 
Right 99 

Right  of  Local  Self-Govemment, 
Texas 100 

Home  Rule  Provision  of  New 
York  and  Wisconsin  Constitu- 
tions      101 

Distinction  between  State  and 
Munidpal  Officers      102 

Police  Officers;  Mode  of  Ap- 
pointment   103 

Mode  of  Payment  of  Police  Offi- 
cers   104 

Legislative  Power  over  Revenues    105 

L^slative  Power  over  Municipal 
Charters 106 

Private  Trusts 107 

Legislative  Power  not  wholly  Un- 
fimited 108 

Public  and  Private  or  Proprietary 
Rights  distinguished     ....     109 


Grounds  of  Distinction     ....     110 

Power  of  Legislature  over  Public 
Property Ill 

Effect  of  Repeal  or  Dissolution    .     112 

Legislative  Power  over  Contracts 
of  Municipality 113,  114 

Legislative  Power  over  Public 
Property  of  Municipality  115 

Power  of  Legislature  over  Public 
Utilities  owned  by  a  Munici- 
pality  116 

Control  of  the  Legislature  over 
Public  Parks 117 

Mandatory  Legislation  as  to 
Hours  of  Labor,  Wa^,  and  Un- 
ion Labor  upon  Mumcipal  Works    1 18 

Compulsory  Contracts;  Detroit 
Park  Case 119.  120 

Power  to  compel  Municipality  to 
perform  General  Public  Duty  .     121 

Comi>ulsory  Liability ;  CSty  Hall 
Building  in  Philadelphia  .    .    .     122 

Mandatory  Statutes  to  pay 
Claims  not  le^Uy  binding  on 
the  Municipahtv 128 

Payment  of  Invalid  Bonds  .    .    .     124 

Repayment  of  Mone^  advanced     125 

Nature  of  Moral  Obligation  which 
may  be  recof^nized 126 

Ratifying  Void  Local  Assess- 
ments   127,  128 

Curative  Acts 129 

L^slature  has  no  Control  over 
Judgments  for  or  against  Muni- 
cipsLUties     130 

L^islative  Power  over  Property 
held  in  Trust  for  Specific  Uses       131 

Legislative  Power  over  Property 
held  for  Specific  Purposes  not 
exdluflively  Public 132 


§  90  (52).    PnbUe  and  Private.  —  A  fundamental  division  of  cor- 
porationsy  heretofore  adverted  to,  is  into  public  and  private.^    The 

^  Ante,  chap.  ii.  {{  31-^9.    In  Mills  tions  is  the  accomplishment  of  some 

V.  Williams,  11  Ired.  (N.  Gar.)  Law,  558,  public  good.    Hence  the  division  into 

PeaT9on,  J.,  commenting  on  the  com-  public  and  private  has  a  tendencjr  to 

mon   division   of  cori)orations,   says :  confuse  and  lead  to  error  in  invesuea- 

S'The  purpose  in  making  aU  corpora-  tion;   for,  unless  the  public  are  to  oe . 
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importance  of  this  distinction  cannot  be  too  much  emphasized,  since 
upon  it  are  based  the  legal  principles  which  so  broadly  distinguish 
the  two  classes  of  corporations.  With  private  corporations  the  pres- 
ent work  has  no  other  concern  than  to  point  out  by  way  of  illustra^ 
tion  wherein  they  differ  from  those  which  are  public.  Both  classes 
are  alike  created  by  the  legislature,  and  in  the  same  way,  —  by 
special  charter  or  under  general  incorporation  acts. 

§91(53).  "Friyato"  defined;  Dartmonth  OoUege  Oaae. — 
Private  corporations  are  created  for  private  as  distinguished  from 
purely  public  purposes,  and  they  are  not,  in  contemplation  of  law, 
public,  because  it  may  have  been  supposed  by  the  legislature  that 
their  establishment  would  promote,  either  directly  or  consequentially, 
the  public  interest.    They  cannot  be  compelled  to  accept  a  charter 


benefited,  it  is  no  more  lawful  to  con- 
fer 'exclusive  rights  and  privileges' 
ui>on  an  artificial  body  thiui  upon  a 
I>Tivate  citizen.  The  substantial  dis- 
tinction is  this :  Some  corporations  are 
created  by  the  mere  toUl  of  the  le^la- 
ture,  there  being  no  other  party  trUer- 
ested  or  concerned.  To  this  body  a  por- 
tion of  the  power  of  the  legistature  is 
delegated  to  be  exercised  for  the  public 
good,  and  it  is  subject  at  all  times  to  be 
modified^  changed,  or  annulled.  Other 
corporations  are  the  result  of  contract. 
The  legislature  is  not  the  only  party 
interested ;  for,  although  it  has  a  pub- 
lic purpose  to  be  accomplishea,  it 
chooses  to  do  it  by  the  instrumentality 
of  a  second  party.  These  two  make  a 
contract.  The  expectation  of  benefit 
to  the  public  is  the  moving  consider- 
ation on  one  side;  that  of  expected 
remuneration  for  the  outlay  is  the  con- 
sideration on  the  other.  It  is  a  cot^ 
tract,  and,  therefore,  cannot  be  modi- 
fied, changed,  or  annulled  without  the 
consent  of  both  parties.  Counties  are 
an  instance  of  the  former,  railroad  and 
turnpike  companies  of  the  latter  class 
of  corporations."  This  recognizes  the 
substantial  difference  between  the  two 
classes  of  corporations,  and  is,  in  effect, 
a  criticism  upon  the  names  by  which 
thev  are  distinguished. 

According  to  the  view  of  the  Su- 
I>reme  Court  of  Califomia^  corpora- 
tions should^  be  divided  mto  three 
classes,  to  wit:  Public  municipal  cor- 
porations, the  object  of  whicm  is  to 
I>romote  the  pubhc  interest;  corpora- 
tions technically  private,  but  of  a 
qtiosi  public  character,  having  in  view 


some  public  enterprise  in  which  the 
public  interests  are  involved,  such  as 
railroad,  turnpike,  and  canal  com- 
panies; and  corporations  strictly  pri- 
vate. Miner's  Ditch  Co.  v.  Zelleroach, 
37  Cal.  543.  The  opinion  of  Sawyer, 
C.  J.,  in  this  case,  is  able  and  instruc- 
tive. The  author  prefers  the  ordinai-y 
division  of  corporations  into  pubbo 
(which  includes  municipal)  and  pnvate. 
This  is  the  nomenclature  in  common 
use.  The  Civil  Code  of  California  thus 
defines  public  and  private  corporations 
(S  284) :  '*  Corporations  are  either  pub- 
lic or  private.  Public  corporations  are 
formed  or  organized  for  the  govern- 
ment of  a  portion  of  the  State;'  all 
other  corporations  are  private."  Con- 
struing tnis  section,  it  was  held  in 
Dean  o.  Davis,  51  Cal.  406,  410,  that  a 
levee  dietrict  formed  under  an  act  of  the 
legislature  for  reclamation  purposes 
was  a  public  corporation.  Crockett,  J., 
says:  ^'It  is  true,  perhaps,  that  it  was 
not  formed  or  organized  for  the  govern- 
ment of  a  portion  of  the  State,  in  the 
broadest  sense  of  the  term ;  neverthe- 
less it  exercises  certain  governmental 
functions  within  the  district.  To  con<^ 
stitute  a  public  corporation^  it  is  not 
essential  that  it  shall  exercise  all  the 
functions   of  government   within   the 

Prescribed  district."  s.  p.,  see  also 
'eople  V.  Reclamation  District,  53  Cal. 
346 ;  Hoke  v.  Perdue,  62  Cal.  545.  See 
Foster  v.  Fowler,  60  Pa.  St.  27.  in  which 
a  company  created  to  supply  a  city 
with  water  was  held  to  be  a  public,  as 
distinguished  from  a  private  corpora- 
tion. See  chapter  on  Public  Utiuties, 
post. 
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or  incorporating  act.*  The  assent  of  the  corporation  is  necessary  to 
make  the  incorporating  statute  operative;  but  when  assented  to,  the 
legislative  grant  is  irrevocable,  and  it  cannot,  without  the  consent  of 
the  corporation,  be  impaired  or  destroyed  by  any  subsequent  act  of 
legislation,  unless  the  right  to  do  so  was  reserved  at  the  time.  The 
celebrated  Dartrrumth  College  Ca^e^  by  its  construction  of  the  Federal 
Constitution,  incorporated,  wisely  or  otherwise,  into  American  juris- 
prudence the  principle  which  has  been  attended  with  such  important 
practical  consequences,  namely,  that  privileges  and  franchises  granted 
by  legislative  act  to  a  private  corporation,  when  accepted,  constitute 
a  contract  within  the  meaning  of  the  clause  of  the  Constitution  which 
secures  inviolability  of  contracts  by  ordaining  that  no  State  shall 
pass  any  law  impairing  their  obligation ;  and  hence  a  law  materially 
altering  the  charter  of  such  a  corporation  is  unconstitutional,  unless 
the  power  to  alter  it  was  reserved,  either  generally  or  specially,  when 
the  grant  was  made. 

§  92  (54).  PabUc  Oorporations  defined.  —  PvbliCy  irvdvding  mvr 
nicipal,  corporations  are  called  into  being  at  the  pleasure  of  the 
State,  and  while  the  State  may,  and  in  the  case  of  municipal  corpora^ 
tions  usually  does,  it  need  not,  obtain  the  consent  of  the  people  to  the 
locality  to  be  affected.  The  charter  or  incorporating  actaf  sl  munici- 
pal corporation  is  in  no  sense  a  contract  between  the  State  and  the 
corporation,  although,  as  we  shall  presently  see,  vested  rights  in  favor 
of  third  persons,  if  not  indeed  in  favor  of  the  corporation  or  rather 
the  community  which  is  incorporated,  may  arise  under  it  Public 
corporations  within  the  meaning  of  this  rule  are  such  as  are  estab- 
lished for  public  purposes  exclusively,  —  that  is,  for  purposes  con- 
nected with  the  administration  of  civil  or  of  local  government,  —  and 
corporations  are  public  only  when,  in  the  language  of  Chief  Justice 
Marshall,  "the  whole  interests  and  franchises  are  the  exclusive  prop- 
erty and  domain  of  the  government  itself,"  such  as  qvasi  corporations 
(so  called),  counties  and  towns  or  cities  upon  which  are  conferred 
the  powers  of  local  administration.  Subject  to  constitutional  limita- 
tions presently  to  be  noticed,  the  power  of  the  legislature  over  such 

*  ArUe,  §  69.  Ck>urt  of  Appeals  of  New  York,  Rvger, 

■  Dartmouth  College  v.  Woodward,  C.  J.,  speaking  of  the  Dartmouth  Col- 

4  Wheat.  518.    All  attempts  to  over-  lege   Case,    says:     ''Although   it    has 

throw  this  judgment  have  failed.     In  sometimes  been  criticised,  it  has  been 

the  great  case  of  People  v.  O'Brien,  uniformly  acquiesced  in  by  the  courts 

111  N.  Y.  1,  arising  out  of  the  acts  of  of  the  several  States  as  the  law  of  the 

the  le^lature  of  New  York  in  1886,  land,   and   may  be   regarded   as  too 

repeahng  the  charter  of  the  Broadway  firmly  settled  to  admit  of  Question  or 

Surface  ttailtoay  Company,  and  dissolv-  dispute.''    Infra,  {{  112,  27d. 
ing  that  corporation,  decided  by  the 
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corporations  is  supreme  and  transcendent:  it  may,  where  there  is 
no  constitutional  inhibition,  erect,  change,  divide,  and  even  abolish 
them,  at  pleasure,  as  it  deems  the  public  good  to  require.^ 

'  Dartmouth  College  v.  Woodward, 
4  Wheat.  518;  Allen  v.  McKean,  1 
Sumner,  276  (the  Bowdoin  College 
Case,  elaborately  considered  by  Sionfj 
J.) ;  see  reference  to  this  case,  2  Story's 
Life  and  Letters,  150;  Cheanev  v. 
Hooeer,  9  B.  Mon.  (Ky.)  330 ;  BerUn  v, 
Gorham,  34  N.  H.  266;  Meriwether  v. 
Garrett  (repeal  of  charter  of  city  of 
Memphis),  102  U.  S.  472,  citing  text; 
Sinton  v.  Carter  Co.,  23  Fed.  Rep.  535 ; 
People  V.  Morris,  13  Wend.  (N.  Y.) 
325.  In  this  case  the  defendant  in- 
dsted  that  the  rights  and  privileges 
conferred  upon  the  village  of  Ogdens- 
buzg  by  the  act  incorporating  it  were 
vetted  rights,  and  could  not  be  impaired 
bv  subsequent  l^slation.  But,  said 
Nelson,  J.,  with  his  usual  clearness,  ''It 
is  an  unsound  and  even  absurd  propo- 
sition that  political  power  conferred  by 
the  legislature  can  become  a  vested 
right  as  again^  the  goifemment  in  any 
individual  or  body  of  men."  Hender- 
son V.  New  York,  65  N.  Y.  App.  Div. 
180,  citing  text ;  s.  p.  Penobscot  Boom 
Corporation  v.  Lawson,  16  Me.  225; 
Yarmouth  v.  North  Yarmouth,  34  Me. 


411;  Story,  Com.  Const.,  {f  1385, 
1388;  North  Yarmouth  v.  Skillings, 
45  Me.  133;  Girard  v.  Philadelphia,  7 
Wall.  1 ;  United  States  v.  Baltimore  & 
O.  R,  Co.,  17  WaU.  (U.  S.)  322;  Philar 
delphia  v.  Fox,  64  Pa.  St.  169 ;  Mobile 
V.  Watson,  116  U.  S.  289;  anU,  §  15; 
Jersey  City  v,  Raihroad  Co.,  20  N.  J. 
Eq.  360;  Rundle  v.  Del.,  &c.  C!anal  Co., 
1  WalL  Jr.  275;  s.  c.  14  How.  80 ;  Tins- 
man  V,  Railroad  Co.,  26  N.  J.  L.  148; 
State  V.  Brannin,  23  N.  J.  L.  485; 
State  V.  Fuller,  34  N.  J.  L.  227 ;  Pater- 
son  V.  Society,  &c.,  24  N.  J.  L.  385; 
anief  }  69;  State  v.  Jennings,  27  Ark. 
419;  Clinton  v.  Raihroad  Co.,  24  Iowa, 
455;  San  Francisco  v.  Canavan,  42 
Gal  541 ;  Demarest  v.  New  York,  74 
N.  Y.  161 ;  8.  c.  11  Hun,  19 ;  Cornell  v. 
People,  107  111.  372;  Lutz  v.  Craw- 
foidsville,  109  Ind.  466;  McKim  v. 
Odom,  3  Bland  (Md.),  407,  417 ;  Wood 
V.  Town  of  Oxford,  97  N.  Car.  227; 
David  V.  Portland  Water  Com'rs,  14 
Oreg.  98;  Mt.  Pleasant  v,  Beckwith, 
100  U.  S.  514, 525 ;  Comanche  County  v. 
Lewis,  133  U.  S.  198;  Bernard's  Town- 
ship V.  Morrison.  133  U.  S.  523.  528; 
Williams  v.  Eggleston,  170  U.  S.  304, 
310;  Atkin  v/Kflmsas,  191  U.  S.  207, 


221;  Heard  v.  State,  113  Ga.  444; 
Biattox  V.  State,  115  Ga.  212;  True  v. 
Davis,  133  111.  522 ;  Somonauk  v.  Peo- 
ple, 178  111.  631, 634 ;  Gcero  v.  Chicago, 
182  lU.  301,  309;  In  re  Dalton,  61 
Kan.  257,  264 ;  Frederick  v.  Groshen, 
30  Md.  436,  444;  RedeU  v.  Moores,  63 
Neb.  219,  230;  People  v.  Shepard,  36 
N.  Y.  285;  Wilcox  v,  McCaeUan,  175 
N.  Y.  9,  affirming  110  N.  Y.  App.  Div. 
378;  MacMullen  v.  Middleton,  187 
N.  Y.  37;  De  Camp  v.  Eveland,  19 
Barb.  (N.  Y.)  81 ;  Board  of  Education 
V.  Board  of  Education,  76  N.  Y.  App. 
Div.  355;  Portland  &  W.  V.  R.  Co.  v, 
Portland,  14  Oreg.  188 ;  In  re  Mabne's 
Estate,  21  S.  Car.  435;  State  v.  Narra- 
gansett,  16  R.  I.  424,  435 ;  Morris  v. 
State,  62  Tex.  728;  Malone  ».  Williams, 
118  Tenn.  390,  holding  void  the 
Act  of  March  27,  1907,  granting  Mem- 
phis a  new  charter  under  the  name 
of  an  amended  or  modified  charter. 

''Municipal  corporations  are  the 
creatures,  mere  poutical  subdivisions, 
of  the  State  for  the  purpose  of  exer- 
cising a  part  of  its  powers.  They  may 
exert  only  such  powers  as  are  expressly 
granted  to  them,  or  such  as  may  be 
necessarily  implied  from  those  granted. 
What  they^lawfully  do  of  a  public  char- 
acter b  done  under  the  sanction  of  the 
State.  They  are,  in  every  essential 
sense,  only  auxiliaries  of  the  State  for 
the  purposes  of  local  government. 
They  may  be  created,  or,  having  been 
created,  their  powers  may  be  restricted 
or  enlarged  or  altogether  withdrawn  at 
the  will  of  the  legislature ;  the  authority 
of  the  le^lature,  when  restricting  or 
withdrawing  such  powers,  bein^  subject 
only  to  the  fundamental  condition  that 
the  collective  and  individual  rights  of 
the  people  of  the  municipality  shaJl 
not  thereby  be  destroyed."  Per  Har- 
lan, J.,  in  Atkin  v.  Kansas,  191  U.  S. 
207,220. 

''A  municipal  corporation,  in  which 
is  vested  some  portion  of  the  adminis- 
tration of  the  government,  may  be 
changed  at  the  will  of  the  legislature. 
Such  is  a  public  corporation,  used  for 

gublic  purposes."  Per  McLean,  J.,  in 
tate  Bank  v,  Knoop,  16  How.  (U.  S.) 
369,  380.  ''Public  or  municipal  cor- 
porations are  established  for  the  local 
government  of  towns  or  particular  dis- 
tricts.    The  special  powers  conferred 
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Municipal  corporatioDSy  so  far  as  their  organization  and  purely 
municipal  relations  and  regulations  are  concerned,  being  simply 


upon  them  are  not  vested  rights  as 
against  Oie  State,  but.  being  wholly 
political,  exist  only  during  the  will 
of  the  general  legiislature;  otherwise, 
there  would  be  numberless  petty  gov- 
ernments existing- within  the  State  and 
forming  part  of  it,  but  independent  of 
the  control  of  the  soverei^  power. 
Such  powers  may  at  any  time  oe  re- 
pealed or  abrogated  by  the  legislature, 
either  by  a  eenend  law  operating;  upon 
the  whole  State,  or  by  a  special  act 
altering  the  powers  of  the  corporation." 
Sloane  v.  State  (implied  modification 
of  charter  as  to  venoing  liquor  by  sub- 
sequent general  law),  8  Blackf.  (Ind.) 
361,  per  SmithfJ.,  approving  People 
V.  Morris,  13  Wend.  325;  Armstrong 
V,  Comm.  (as  to  removal  of  county 
seat),  4  Blackf.  (Ind.)  208 ;  post,  {§  105, 
353. 

In  the  case  of  the  United  States  v. 
Baltimore  &  O.  R.  Ck>.,  17  WaU.  (U.  S.) 
322,  in  which  it  was  held  that  the  gen- 
eral government  could  not  tax  the  iiv- 
come  or  property  of  the  city  of  Balti- 
more under  the  Internal  Revenue  Act 
{j>09t,  §  1398),  the  court  discusses  and 
examines  the  nature  of  municipal  cor- 
porations and  the  relation  they  sustain 
to  the  State,  of  which  they  are  treated 
as  arms  or  agencies.  The  court  says : 
"A  municipal  corporation  like  the  city 
of  Baltimore  is  a  representative  not 
only  of  the  State,  but  is  a  portion  of  its 
governmental  power.  It  is  one  of  its 
creatures,  made  for  a  specific  purpose, 
to  exercise  within  a  limited  sphere  the 
powers  of  the  State.  The  State  may 
withdraw  these  local  powers  of  govern- 
ment at  pleasure,  and  may,  through  its 
legislature  or  other  appointed  channels, 
govern  the  local  temtory  as  it  eovems 
the  State  at  large.  It  may  enlazge  or 
contract  its  powers  or  destroy  its  exist- 
ence. As  a  portion  of  the  State,  in  the 
exercise  of  a  limited  portion  of  the 
powers  of  the  State,  its  revenues,  like 
those  of  the  State,  are  not  subject  to 
taxation.''    Post,  $§  248,  1396,  1398. 

As  to  extent  of  legislative  control, 
and  the  distinction  between  pubuc  and 
PRIVATE  corporations  in  this  respect,  see 
infra,  }}  109,  112,  119-122,  and  cases; 
Gooley,  Taxation  (2d  ed.},  688.  See 
also  People  v.  Wren  (division  of  a 
county),  5  Scam.  (111.)  269 ;  Martin  v, 
Dix,  52  Miss.  53 ;  People  v.  Detroit,  28 
Mich.  228;    New  Orleans,  &c.  Co.  v. 


New  Orieans,  26  La.  An.  478 :  Ooles  v, 
Madison  Oounty,  Breese  (111.),  115; 
Laramie  County  v,  Albany  County,  92 
U.  S.  307 ;  C.  &  A.  R.  R.  Co.  v,  Adler, 
56  lU.  344;  State  v.  Branin,  23  N.  J.  L. 
485;  Rader  v.  Road  Dist..  36  N.  J.  L. 
273 ;  Bush  v.  Shipman,  5  III  190 ;  Hol- 
liday  v.  People,  10  111.  216;  Richland 
County  V,  Lawrence  County,  12  HI.  1 ; 
Trustees,  &c.  v.  Tatman.  13  111.  30; 
Gutzweller  v.  People.  14  111.  142;  San- 
gamon County  V,  Sprin^eld,  63  IlL 
66;  State  v.  Savannah,  R.  M.  Charlt. 
(Ga.)  250;  State,  &c,  v,  St.  Louis 
County  Court,  34  Mo.  546;  Purdy  v. 
People,  4  HiU  (N.  Y.),  385;  Morey  v, 
Newfane,  8  Barb.  (N.  Y.)  645;  Lloyd 
V,  Mayor,  Ac.  of  New  York,  5  N.  Y. 
369;  Lowber  v.  Same,  5  Abb.  Pr.  R. 
(N.  Y.)  325 ;  Green  v.  Same,  5  Abb.  Pr. 
R.  (N.  Y.)  503 ;  Aurora  v.  West,  9  Ind. 
74;  Plymouth  v.  Jackson,  15  Pa.  St. 
44;  Louisville  v.  Commonwealth,  1 
DuvaU  (Ky.),  295;  Murphy  v.  Louis- 
ville, 9  Bush  (Ky.),  189;  O'Hara  v. 
Portland,  3  Oreg.  525;  Gray  v.  Brook- 
hm,  10  Abb.  (N.  Y.)  Pr.  Rep.  n.  b.  186; 
State  V.  Hundelhausen,  26  Wis.  432; 
Tinsman  v.  Railroad  Company,  26 
N.  J.  L.  148;  Marietta  v.  Feanng,  4 
Ohio,  427 ;  Richmond  v.  Richmond,  &e. 
Raihx>ad  Co.,  21  Gratt.  (Va.)  604; 
State  o.  Mobile,  24  Ala.  701 ;  Governor 
17.  McEwen,  5  Humph.  (Tenn.)  241; 
Groffan  v,  San  Francisco,  18  Cal.  590 ; 
Darlington  v.  Mayor.  &c.  of  New  York, 
31  N.  Y.  164;  Savings  Fund  Society 
17.  Philadelphia,  13  Pa.  St.  175,  185; 
Philadelphia  v.  Field,  58  Pa.  St.  320; 
infra,  §  131;  Erie  v.  Canal  Company, 
59  Pa.  St.  174 ;  Dunsmore's  Appe^,  52 
Pa.  St.  374;  Blandingv.  Burr,  13  CbL 
343 ;  People v,  ffillTTCal.  97 ;  Nichol v. 
Mavor,  m,,  9  Humph.  252 ;  Oeighton 
V.  San  Francisco,  42  CaL  446 ;  Lucas  v. 
Tippecanoe  Co.,  44  Ind.  524;  Bums  v. 
Clarion  County,  62  Pa.  St.  422;  Du- 
rach's  Appeal,  62  Pa.  St.  491;  New 
Orleans  v,  Hovle,  23  La.  An.  740; 
Amite  City  v.  Clements,  24  La.  An.  27. 
This  subject  is  discussed  in  an  inter- 
esting manner  by  Sharswood,  J.,  in  his 
learned  judgment,  in  Philadelphia  v. 
Fox,  64  Pa.  St.  169.  The  doctrine  is 
here  laid  down  that  since  the  legisla- 
ture cannot  alienate  any  part  of  its  leg- 
islative power,  it  cannot  therefore  by 
legislative  act  or  contract  invest  any 
municipal  corporation  with  an  irrewh 
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agencies  of  the  State  that  creates  them  for  conducting  the  affairs  of 
government,  are  subject  alone  to  the  control  of  the  legislature,  which 
in  these  respects  is  not  limited  by  the  Federal  Constitution.'  But 
of  course  the  legislature  cannot  confer  upon  municipalities  any 
powers  whose  exercise  will  contravene  the  commerce  clause,  the 
contract  clause,  the  Fourteenth  Amendment  or  any  other  provision 
of  the  Federal  Constitution,  this  being  ''the  supreme  law  of  the 
land,  anything  in  the  Constitution  or  laws  of  any  State  to  the  con- 
trary notwithstanding/' 

§  93  (55).  Form  of  Orant  does  not  affect  Extent  of  Power.  — 
The  extent  of  the  legislative  control  over  public  or  municipal  corpo- 
rations is  not  impaired  by  reason  of  the  fact  that  the  charter  is  granted 
in  the  same  act  that  creates  a  private  corporation,  whose  rights  cannot 
be  changed  without  its  consent'  Where,  in  incorporating  a  gas  com- 
pany, the  legislature  reserved  the  power  to  alter,  modify,  or  repeal 
the  charter,  it  is  competent  for  it,  by  subsequent  legislation,  to  sub- 
ject the  company  to  supervision  and  control,  and  to  confer  upon  the 
municipal  corporation  in  which  the  works  of  the  company  are  erected 
the  power  to  regulate  the  price  of  gas,  and  ordinances  duly  passed 
in  pursuance  of  such  power  are  binding  upon  the  company.' 


cable  franchUe  of  government  over  any 
part  of  its  territory.  lb,  181;  post, 
Is  107,  111,  119-122,  131,  982.  In 
Louisiana,  the  recall  and  abrogation  by 
the  legislature  of  powers  conferred  upon 
a  municipal  corporation  and  vesting 
them  in  another,  are  said  to  be  a  proper 
exercise  of  tne  police  power  of  the  State. 
Pickles  V.  Dry  Dock  Co.,  38  La.  An. 
412.  Police  power  is,  however,  a  very 
indefinite  term,  and  is  often  used  to 
express  the  sum  of  the  legislative 
power  of  the  State  not  within  tne  limi- 
tations of  the  Federal  and  State  Con- 
stitutions. Dissolution  and  legislative 
^ctinction  of  municipal  corporation,  by 
repeal  of  its  charter,  see  poa/,  §§  336, 
355,  360;  also  21  Am.  Law  Review, 
14. 

•  Kelly  V.  Pittsburgh,  104  U.  S.  78; 
Forsyth  v.  Hammond,  166  U.  S.  506. 
"The  regulation  of  municipal  corpora- 
tions," says  Mr.  Justice  Brewer ,  in 
Williams  v.  Eggleston,  170  U.  S.  304, 
310,  ''is  a  matter  peculiarly  within  the 
domain  of  State  control;  the  State  is 
not  compelled  by  the  Federal  Consti- 
tution i;o  grant  to  all  its  municipal 
corporations  the  same  territorial  ex- 
tent, or  the  same  duties  and  powers. 


A  municipal  corporation  is,  so  far  as 
its  purely  municipal  relations  are  con- 
cerned, simi)ly  an  agency  of  the  State 
for  conducting  the  affairs  of  govern- 
ment, and  as  such  it  is  subject  to  the 
control  of  the  legislature.  That  body 
may  place  one  part  of  the  State  under 
one  municipal  or^^inisation  and  an- 
other part  of  the  State  under  another 
organization  of  an  entirely  different 
character.  These  are  matters  of  a 
purely  local  nature,  in  respect  to 
which  the  Federal  Constitution  does 
not  limit  the  power  of  the  State." 

'  Paterson  v.  Society,  Ac.,  24  N.  J. 
L.  385.  See  also  Baltimore  v.  Board 
of  Police,  15  Md.  376.  Text  approved. 
Luehrman  v.  Taxing  District,  2  Lea 
(Tenn.),  425. 

'  State  V.  Cincinnati  Gas  Co.,  18 
Ohio  St.  262.  See  also  Norwich  Gas- 
light Co.  V.  Norwich  Qty  Gas  Co.,  25 
Coim.  19;  State  v.  Milwaukee  Gas- 
light Co.,  29  Wis.  454.  It  is,  we  think, 
to  be  implied  that  ordinances  such  as 
those  mentioned  in  the  text  shall  be 
Teasonable,  and  not  confiscatory,  in 
their  nature  and  operation.  See  chap- 
ters on  Municipal  Ordinances  and  on 
Public  Utilities,  post. 
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§  94  (56).  DifferenceB  between  Public  and  Fiivate  Oorporations 
illastrated.  —  Some  of  the  leading  differences  between  public  and 
private  corporations  are  well  illustrated  and  clearly  stated  in  a  case 
decided  in  New  Jersey.  In  an  action  by  a  riparian  proprietor  against 
a  canal  company,  for  obstructing  a  water-course,  the  company  insisted 
that  it  was  not  liable,  because  the  work  was  authorized  by  its  charter ; 
that  the  acts  it  did  were  legal;  that  the  injury  complained  of  was 
consequential;  that  the  enterprise  was  a  public  work,  designed  for 
public  purposes,  and  that  the  company,  in  executing  it,  acted  as  the 
public  agents  of  the  State  and,  therefore,  possessed  the  State's  im- 
mimity  from  liability.  But  the  court  held  that  the  company  was  not 
a  public  corporation.  On  this  point  Neviiis,  J.,  the  organ  of  the 
court,  observed:  "Public  corporations  are  political  corporations,  or 
such  as  are  founded  wholly  for  public  purposes,  and  the  whole  interest 
in  which  is  in  the  public.  The  fact  of  the  public  having  an  interest 
in  the  works  or  the  property  or  the  object  of  a  corporation  does  not 
make  it  a  public  corporation.  All  corporations,  whether  public  or 
private,  are,  in  contemplation  of  law,  founded  upon  the  principle 
that  they  will  promote  the  interest  or  convenience  of  the  public.  A 
bank  is  a  private  corporation,  yet  it  is,  in  the  eye  of  the  law,  designed 
for  public  benefit.  A  turnpike  or  a  canal  company  is  a  private  com- 
pany, yet  the  public  have  an  interest  in  the  use  of  their  works,  subject 
to  such  tolls  and  restrictions  as  the  charter  has  imposed.  The  inter- 
est, therefore,  which  the  public  may  have  in  the  property  or  in  the 
objects  of  a  corporation,  whether  diregt  or  incidental  (unless  it  has 
the  whole  interest),  does  not  determine  its  character  as  a  public  or 
private  corporation.  In  the  present  case,  whatever  may  have  been 
the  objects  of  the  corporation,  whether  to  erect  a  public  navigable 
highway  or  to  improve  the  navigation  of  the  Raritan  River,  or  whether 
the  public  have  a  right  to  the  use  and  enjoyment  of  these  improve- 
ments, when  made,  or  not,  the  company  are  essentially  a  private 
company,  and  are  not  [in  the  sense  which  will  confer  the  State's 
exemption  from  liability]  the  agents  of  the  State.  Their  works  are 
not  constructed  by  the  requirement  of  the  State,  or  at  the  expense  of 
the  State,  nor  does  the  stock  belong  to  the  State,  nor  is  the  State 
answerable  for  the  lands  or  materials  used  in  the  construction  of 
these  works,  or  responsible  for  the  debts  of  the  company,  or  for 
injuries  committed  by  them  in  the  execution  of  their  work.  The 
State  could  not  compel  the  company  to  construct  this  canal  or  im- 
prove the  navigation  of  the  river ;  it  has  permitted  them  to  do  so  at 
their  own  request.  The  company  might  have  abandoned  the  work 
whenever  they  saw  fit;  they  may  now  abandon  it  without  respon- 
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sibility  to  the  State.  The  corporation  itself,  the  property  of  the  corpo- 
ration, the  object  of  the  corporation,  are  essentially  private,  subject 
only  to  public  use,  under  their  own  restrictions,  and  from  which  use 
the  company  are  to  derive  the  profits."  ' 


§  95.  Delegation  of  Legislative  and  Executive  Authority  to  Ju- 
dicial Offlcera.  —  It  may  be  laid  down  as  a  general  rule  that,  with 
certain  recognized  and  carefully  defined  exceptions,  the  legislature 
has  no  power  or  authority  to  delegate  to  the  judiciary  the  power  of 
appointment  of  municipal  officers  or  the  exercise  of  executive  f unc- 


'  Nmnu8,  J.,  Ten  Eyck  v.  Canal  Co., 
18  N.  J.  L.  200,  203 ;  approved,  Hans- 
corn  V.  Vernon,  27  Iowa,  28,  53. 

In  an  elaborate  and  well-considered 
opinion,  in  which  the  Court  of  Appeals 
oi  Maryland  held  the  regents  of  the  uni- 
versitjf  of  that  State  to  be  a  private  cor- 

S>ration,  though  its  ends  were  public, 
luJianan,  C.  J.,  delivering  the  judg- 
ment of  the  court,  thus  defines  a  puUic 
corporation:  **A  public  corporation 
is  one  that  is  created  for  political  pur- 
poses, with  political  powers,  to  be 
exercised  for  puiposes  connected  with 
the  public  good  in  the  administration 
of  civil  government;  an  instrument 
of  the  government,  subject  to  the  con- 
trol of  the  legislature,  and  its  members 
officers  of  tne  government,  for  the 
administration  or  discharge  of  public 
duties,  as  in  the  cases  of  cities,  towns, 
&c. ;  so  where  a  bank  is  created  bv  the 
government  for  its  own  uses,  and  the 
stock  belongs  exclusively  to  the  govern- 
ment, it  is  a  public  corporation;  and 
so  of  a  hospital  created  and  en- 
dowed by  a  government  for  general 
purposes  of  charity."  Regents  of 
University  v.  Williams,  9  Gill  &  Johns. 
(Md.)  365,  397.  See  also  Norris  v. 
Trustees,  7  Gill  &  Johns.  7.  The  Uni- 
versity of  the  State  of  Nebraska  is  a 
public  corporation.  Regents  v.  McCon- 
nell,  5  Neb.  423 ;  post,  §  103,  note. 

Speaking  of  pMic  corporations,  and 
the  relations  they  sustain  to  the  State, 
the  Supreme  Court  of  Louisiana  uses 
this  Umguage:  ''The  government  of 
cities  and  towns,  like  that  of  the  police 
jury  of  parishes  (counties),  forms  one 
ci  the  subdivisions  of  the  internal 
administration  of  the  State,  and  is 
absolutely  under  the  control  of  the 
legislature.  The  laws  which  establish 
and  regulate  municipal  corporations 
are  not  contracts^  hut  ordinary  acts  of 
legidoHon,  and  the  powers  they  confer 


are  nothing  more  than  mandates  of  the 
sovereign  power,  and  those  laws  may 
be  repealed  or  altered  at  the  will  of  the 
legislature,  except  so  far  as  the  repeal 
or  change  may  affect  the  rights  of  tnird 
persons  acquired  under  them."  Police 
Jury  V,  Shreveport  (repeal  of  corpora- 
tion ferry  right),  5  La.  An.  661 ;  State 
Bank  v.  Navigation  Co.  (construction 
of  charter),  3  La.  An.  294;  Reynolds 
v.  Baldwin,  1  La.  An.  162 ;  Havnes  v. 
Municipality,  5  La.  An.  760 ;  Edgerton 
v.  Mumcipality,  1  La.  An.  435 ;  Board 
v.  Municipsdity,  6  La.  An.  21.  The 
same  doctrine  is  affirmed,  and  the 
supremacy  of  the  legislature  over 
municipal  corporations  and  their  funds 
and  franchises  is  asserted,  in  Amite 
City  V.  Clements,  24  La.  An.  27. 

In  the  opinion  of  the  Supreme  Court 
of  the  United  States,  holding  that  the 
legislature  of  a  State  might  lawfully 
repeal  or  discontinue  a  ferry  franchise 
granted  to  a  municipal  corfxtration,  it  is 
remarked  that  towns  and  cities,  **  which 
are  public  municipal  and  political 
bodies,  are  incorporated  for  public,  and 
not  private,  objects.  They  are  allowed 
to  hold  privileges  or  property  only  for 
public  purposes.  Tne  members  are 
not  shareholders,  nor  joint  partners  in 
any  corporate  estate  which  they  can 
sell  or  devise  to  others,  or  wMcn  can 
be  attached  or  levied  on  for  their  debts. 
Hence,  generally,  the  doings  between 
them  and  the  legislature  are  in  the 
nature  of  legislation  rather  than  com- 
pact, and  subject  to  all  the  legislative 
conditions  named,  and  therefore  to  be 
considered  us  not  violated  by  subse- 
quent legislative  changes."  Per  Wood- 
bury, J.,  in  East  Hartford  v.  Hartford 
Company,  10  How.  (U.  S.)  511,  531; 
Raiht)ad  Co.  v.  Ellerman,  105  U.  S.  166. 
See  also  Trustees  v.  Tatman,  13  111. 
30 ;  New  Orleans  v.  Hoyle,  23  La.  An. 
740. 
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tions  pertaining  to  the  govemment  and  management  of  the  city. 
In  the  general  framework  of  the  Constitutions,  a  threefold  division 
of  the  power  of  the  State  is  made,  and  judicial  powers  are  devolved 
upon  courts  constituted  according  to  the  directions  of  the  organic 
law.  The  courts  provided  for  .by  the  G>nstitution  are  limited  in 
their  powers  to  the  exercise  of  judicial  functions,  and  the  legislature 
cannot  confer  authority  upon  them  to  select  and  appoint  ofBoers 
for  the  management  of  a  municipality  or  its  affairs.'  Powers  not 
in  themselves  judicial  and  that  are  not  to  be  exercised  in  the  dis- 
charge of  the  functions  of  the  judicial  department  cannot  be  con- 
ferred on  courts  or  judges  designated  by  the  Constitution  as  a  part 
of  the  judicial  department  of  the  State.'    But  courts  which  do  not 


*  As  to  power  of  lenslature  to  dele- 
gate to  the  courts  authority  to  incor- 
porate municipalities  under  a  general 
statute,  see  §  62,  ante,  Power  of  Legidch 
ture  to  ddegate  to  Jvdidary  AtUhority  to 
incorporate, 

»  Havbum's  Case,  2  Dall.  (U.  S.) 
409;  United  States  v.  Ferriera,  13 
How.  (U.  S.)  40;  United  States  v. 
Todd,  13  How.  (U.  S.)  52;  Rees  v. 
Watertown,  19  Wail.  (U.  S.)  107; 
Smith  V.  Strother,  68  Cal.  194 ;  Stevens 
V,  Truman,  127  Cal.  155;  State  v. 
Barbour,  53  Conn.  76,  85;  Appeal  of 
Norwalk  St.  R.  Co.,  69  Conn.  576; 
EzparU  Griffiths,  118  Ind.  83;  State 
V.  Barker,  116  Iowa,  96;  Taylor  v. 
Commonwealth,  3  J.  J.  Marsh.  (Ky.) 
401 ;  Supervisors  of  Election  Case,  114 
Mass.  247;  Houseman  v.  Judge,  58 
Mich.  364;  McRae  v.  Grand  lUipids, 
&c,  R.  Co..  93  Mich.  399;  State  v. 
Young,  29  Minn.  474 ;  State  v,  Sioux 
aty,  Ac.  R.  Co.,  46  Neb.  682 ;  People 
V.  McKee,  68  N.  Car.  429 ;  TitusviUe 
Iron  Works  v.  Keystone  Oil  Co.,  122 
Pa.  627;  Shephard  v.  Wheeling,  30 
W.  Va.  479.  Fower  to  regulate  the 
bcation,  construction,  and  operation  of 
street  railways  is  not  judicial  in  its 
character,  but  is  legislative,  and  can- 
not be  conferred  upon  the  courts ;  nor 
does  t^he  fact  that  the  attempted 
devolution  of  authority  upon  the  court 
is  nominally  in  the  form  ot  an ''  appeal " 
from  action  or  non-action  of  the  munici- 
pal authorities  make  it  the  exercise  of 
a  judicial  function.  Norwalk  Street 
R.  Co.'s  Appeal,  69  Conn.  576.  Ap- 
pointments to  office  bv  whomsoever 
made  have  been  said  to  be  intrinsically 
executive  acts.  State  v.  Barbour,  53 
Conn.  76,  85,  citing  Taylor  v.  Common- 
wealth,   3    J.    J.    Marsh.    (Ky.)    401 ; 


Ackley's  Case,  4  Abb.  Pr.  (N.  Y.)  35; 
Marbury  v.  Madison,  1  Cranch  (U.  S.), 
137.  But  this  broad  proposition  is  true 
only  9ub  modo  and  in  a  limited  sense. 
See  cases,  infra;  also  {  98  and  notes. 
The  legislature  cannot  authorise  the 
iustices  of  the  Supreme  Court  of 
Massachusetts  to  appoint  supervisors 
of  elections.  Supervisors  of  Election 
Case,  114  Mass.  247.  An  act  confer- 
ring on  circuit  courts  the  power  to 
supersede,  revoke,  or  annul  a  dty 
oroinance  upon  a  petition  by  taxpayers 
is  unconstitutional  for  the  reason  that 
it  confers  l^islative  power  upon  tibe 
judiciary.  Snephard  v.  Wheeling,  30 
W.  Va.  479.  In  State  v.  Barker,  116 
Iowa,  96,  it  was  held  that  a  statute 
authorizing  the  appointment  of  trustees 
of  municipal  wateivworks  by  the  di»- 
trict  court,  —  a  constitutional  court 
subject  to  the  Constitution  oi  that 
State,  which  contained  a  provision 
that  no  person  chaiged  with  the 
exercise  of  powers  belonging  to  one  of 
the  departments  of  the  govemment 
should  exercise  anv  functions  pertain- 
ing to  either  of  the  others  except  as 
provided  in  the  Constitution,  —  was 
unconstitutional  and  void  as  authoris- 
ing the  performance  by  the  court  of  a 
non-judicial  function  not  connected 
with  the  exercise  of  the  judicial  powers 
conferred  on  the  court.  As  to  the  appU- 
cation  of  this  principle  in  Califomia, 
see  People  v,  rro vines,  34  CaL  520; 
Staude  v,  San  Francisco  Election 
Com'rs,  61  Cal.  313. 

In  New  Jersey,  the  Constitution  de- 
clares that  ''thejwwers  of  the  govem- 
ment shall  be  divided  into  three  dis- 
tinct departments,  —  the  legislative, 
executive,  and  judicial ;  and  no  person 
or  persons  belonging  to  or  constituting 
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come  within  the  operation  of  the  constitutional  division  of  authority 
may  be  authorized  to  discharge  functions  that  are  executive  or  legis- 
lative in  their  character.  Thus,  in  many  States  it  will  be  found  that 
counly  courts  were  not  only  authorized  to  perform  judicial  functions, 
but  executive  and  legislative  functions  as  weU,  and  this  is  permissi- 
ble under  the  authorities.^  But  the  prohibition  against  devolving 
appointive  or  executive  functions  on  the  courts  does  not  preclude 
the  exercise  of  those  functions  if  it  be  the  result  of  and  an  incident 
to  the  exercise  of  judicial  power.  The  exercise  of  judicial  power 
may  be  essential  in  the  discharge  of  the  executive  functions.'  And 
the  courts  in  the  discharge  of  their  duties  may  be  required  to  exer- 
cise executive  or  administrative  powers.  They  may  be  authorized 
to  make  contracts  to  keep  court  rooms  in  repair; '  to  fix  the  compen- 
sation of  their  ministerial  officers;^  to  appoint  commissioners  to 
apportion  and  assess  damages  for  the  opening  of  a  highway;^  to  ap- 
point jury  commissioners ;  *  to  determine  the  necessity  of  constructing 
a  highway  between  two  points  in  adjoining  towns  ;^  to  order  the 
erection  of  a  bridge  over  a  stream  forming  the   boundary  of  two 


one  of  these  departments  shall  exercise 
any  of  the  powers  properly  bebnging 
to  either  of  the  others,  except  as  herein 
expressly  provided."  In  Hoes  v,  Free- 
holders  of  Essex,  60  N.  J.  L.  291, 
overruling  on  this  point  69  N.  J.  L. 
143,  and  disapproving  In  re  Cleveland, 
51  N.  J.  L.  311,  and  Schwarz  v.  Dover, 
68  N.  J.  L.  576,  it  was  held  that  tins 
division  of  governmental  powers  did 
not  exclude  the  court  from  exercising 
a  power  conferred  by  statute  to  appoint 
commissioners  to  lay  out  public  parks 
in  counties.  Dixon,  J.,  a^mlyiea  the 
provisions  of  the  Constitution  of  New 
Jersey,  referred  to  the  history  of 
appomtments  in  that  State,  and  the 
conclusion  which  the  Court  of  Errors 
and  Appeab  arrived  at  is  summed  up 
in  these  words:  "An  examination  of 
our  constitutional  and  legislative  hi»- 
toiy  will  dissipate  the  idea  that  the 
power  of  appointing  to  office  is  the 
peculiar  property  of  any  one  of  the  three 
departments  of  our  government."  In 
Schwan  v.  Dover,  70  N.  J.  L.  502, 
rev'g  on  rehearing  68  N.  J.  L.  576, 
it  was  held,  following  this  decision, 
that  a  statute  authorizing  the  common 
council  of  incorporated  towns  and 
cities  to  call  upon  the  court  to  appoint 
an  excise  board  for  the  municipality, 
was  not  unconstitutional  as  delegating 
executive  powers  to  the  judiciary. 
^  State  V.   Barker,  116  Iowa,  96; 


Phinisy  v.  Eve,  108  Ga.  360;  State  v. 
Judges  of  Common  Pleas,  21  Ohio  St. 
1 ;  Walker  v,  ancinnati,  21  Ohio  St.  14 ; 
Citizens  Sav.  Bank  v.  Greenbuigh,  173 
N.  Y.  215,  rev'g  60  N.  Y.  App.  Div. 
225. 

«  People  V.  Simon.  176  111.  165; 
Board  of  Com'rs  v.  Gwm,  136  Ind.  562; 
Sawyer  v,  Dooley,  21  Nev.  390. 

'  Board  of  Com'rs  v,  Gwin,  136  Ind. 
562. 

*  Stevens  v.  Truman,  127  CaL 
155. 

«  Terre  Haute  v,  Evansville  &  T.  H. 
R.  Co.,  149  Ind.  174;  Salem  Turnpike, 
&c,  Corp.  V,  Essex  County,  100  Mass. 
282.  The  legislature  may  authorize 
the  judiciary  to  appoint  commissioners 
to  ascertain  and  settle  the  amount  of 
indebtedness  to  be  assumed  by  each  of 
two  counties  upon  the  division  of  the 
territory  within  a  single  county.  Tuo- 
lumne County  V.  Stanislaus  County, 
6  Cal.  440. 

•  State  V.  Kendle,  52  Ohio  St.  346. 
'  In  Citizens  Sav.  Bank  v.  Green- 

buigh,  173  N.  Y.  215,  rev'g  60  N.  Y. 
App.  Div.  225,  it  was  held  that  the 
court,  in  determining,  after  notice  by 
publication,  the  necessity  of  a  highway 
between  points  in  adjoining  towns, 
exercised  judicial  functions,  though 
performing  a  duty  which,  in  a  certain 
limited  sense,  was  administrative. 
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municipalities ;  *  to  require,  on  the  application  of  local  authorities 
that  a  railroad  company  shall  maintain  gates  and  a  gateman  at  a 
railroad  crossing,'  to  determine  the  propriety  and  necessity  of  the 
construction  of  a  bridge  over  railway  tracks.'  But  even  as  an  inci- 
dent to  a  judicial  determination,  there  are  functions  which  the  courts 
cannot  exercise  without  authority  from  the  legislature ;  thus  a  Federal 
court  cannot  appoint  its  marshal  to  levy  and  collect  a  tax  for  the 
payment  of  judgments  against  a  municipality,  although  mandamus 
has  proved  to  be  unavailing  by  reason  of  the  evasion  and  refusal  of 
the  municipal  officers  to  act.^  It  will  be  seen  that  the  powers  which 
a  court  created  pursuant  to  constitutional  direction  may  exercise, 
fall  far  short  of  the  appointment  by  the  court  of  officers  to  manage 
municipal  affairs  or  the  exercise  of  administrative  functions  in  con- 
nection therewith.  With  the  affairs  of  the  municipaUty  and  the 
management  of  its  property  the  courts  have  no  judicial  power  in 
the  absence  of  litigation  or  controversy  regularly  brought  before 
them.  If  the  courts  may  select  city  officials,  they  may  also  select 
those  who  are  to  administer  the  affairs  of  the  county,  and  it  b  not 
going  too  far  to  say  that  they  might  also  be  authorized  to  select 
State  officials.^     Generally  speaking,  appointment  to  office  is  an 

<  Matter   of   Mt.   Morris,   41    Hun  divided  into  the  three  mnd  depart- 

(N.  Y.),  29.  ments,  —  the  executive,  the  legislative, 

'  People  V.  Long  Island  R.  Co.,  134  and  the  judicial.    That  the  ninctionB 

N.  Y.  506;    Paknyra  v,  Pennsylvania  appropriate  to  each  of  these  branches 

R.  Co.,  63  N.  J.  Eq.  601,  s  c.  63  N.  J.  of  government  shall  be  vested  in  a  sep- 

Eq.  799 ;  Eckert  v.   Perth  Amboy  &  arate  body  of  public  servants,  and  that 

W.  R.  Co.,  65  N.  J.  Eg.  777.    See  also  the  perfection  of  the  system  requires 

People  V,  Delaware  &  a..  Canal  Co.,  32  that    the    lines   which   separate   and 

N.  1 .  App.  Div.  120 ;  People  v.  Bd.  of  divide    these    departments    shall    be 

Railroad  Com'rs,  32  N.  Y.  App.  Div.  broadly  and  clearly  defined.    It  is  also 

179.  essential  to  the  successful  working  of 

*  State  V.  New  York,  N.  H.  dc  H.  R.  this  system  that  the  persons  intrusted 
Co.,  71  Conn.  43,  50.  It  has  also  been  with  power  in  an^^  one  of  these  branches 
held  that  the  power  to  pass  on  a  lic^uor  shall  not  be  permitted  to  encroach  upon 
tax  license  mav  be  left  to  the  decision  the  powers  confided  to  the  others,  but 
of  a  judge.  McCrea  v.  Roberts,  89  that  each  shall  by  the  law  of  its  crea- 
Md.  238.  lion  be  limited  to  the  exereise  of  the 

*  Rees  o.  Watertown,  19  Wall.  (U.  S.)  powers  appropriate  to  its  own  depart- 
107.  As  to  this  point  and  this  case,  see  ment  and  no  other.  To  these  general 
more  fully  chapter  on  Mandamus,  oost.  propositions  there  are  in  the  Constitu- 
See  also  Supervisors  v.  Rogers,  7  Wall,  tion  of  the  United  States  some  impor- 
(U.  S.)  175.  tant  exceptions.  ...  In  the  main,  how- 

'  In    Kilboum   v.   Thompson,    103  ever,  that  instrument,  the  model  on 

U.  S.  168,  190,  in  discussing  the  divi-  which  are  constructed  the  fundamental 

sion   of   powers   under  the   constitu-  laws  of  the   States,  has  blocked  out 

tional  system  of  the  United  States,  with  sin^lar  precision,  and  in  bold 

Miller,  J.,  said :   ''  It  is  believed  to  be  lines,  in  its  three  primary  articles,  the 

one  of  the  chief  merits  of  the  American  allotment  of  power  to  the  executive, 

svstem  of  written  constitutional  law,  the  legislative,   and  the  judicial  de- 

that  all  the  powers  intrusted  to  govern-  partments  of  the  government.    It  also 

ment,  whether  State  or  national,  are  remains  true,  as  a  general  rule,  that  the 
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executive  function.  True,  not  every  appointment  is  executive  in 
character,  for  appointments  may  be  made  by  judicial  officers  in  the 
discharge  of  their  judicial  duties,  and  the  legislature  may  appoint  the 
officers  necessary  to  enable  it  to  discharge  its  duties  and  to  maintain 
its  separate  existence.  These  do  not  involve  an  encroachment  on 
the  function  of  any  other  branch.  •  But  appointments  which  are  in 
no  manner  connected  with  the  discharge  of  judicial  duties  are  execu- 
tive in  their  character,  and  fall  within  the  division  of  power  effected 
by  the  Constitution.^ 

The  power  of  the  legislature,  unless  specially  restricted  by  the 
Constitution,  directly  to  appoint  certain  officers  or  agents  by  name 
is  constantly  exercised;  and  in  many  cases  acts  and  functions  are  of 
such  a  nature  that  it  is  in  the  author's  judgment  utterly  impossible 
to  say  that  intrinsically  they  necessarily  belong  to  one  of  the  three 
departments  of  the  government  rather  than  to  another.^ 

§  96  (57).  Scope  of  Legislative  Authority.  —  The  adjudged 
cases  exhibit  some  contrariety  of  opinion  respecting  the  scope  of 
legislative  avihorUy  over  municipal  corporations ,  or  rather  respecting 
the  question  how  far  such  corporations,  viewed  as  legal  personalities, 
and  as  such  representing  special  rights  of  the  community  that  is  in- 
corporated, are  within  the  operation  or  protection  of  the  usual  con- 
stitutional restraints  upon  legislative  power.  The  present  chapter 
will  be  devoted  to  a  cotisideration  of  this  subject.  In  dealing  with 
questions  of  this  delicate  and  complex  nature  we  must  beware  of 
broad  propositions  and  avoid  general  speculations.  The  only  wise 
and  safe  course  is  to  keep  near  the  shore  and  within  the  light  of 
actual  adjudications,  accompanying  these  with  such  observations  as 
seem  to  be  required.  The  extent  of  the  authority  of  the  legislature 
over  public  corporations  is  strikingly  illustrated  by  an  important 

powers  oonfided  by  the  Constitution  be  then  regulated  only  by  thdr  own 
to  one  of  these  departments  cannot  be  opinions,  and  not  by  any  fundamental 
exerdsed  by  fuiother."  principles  of  law,  which,  though  legis- 

*'  In  this  distinct  and  separate  ex-  lators  may  depart  from,  yet  judges  are 
istence  of  the  judicial  power  in  a  pecu-  bound  to  observe.  Were  it  join^  with 
liar  body  of  men,  nominated  indeed,  the  executive,  this  union  might  soon  be 
but  not  removable  at  pleasure,  by  the  an  overbalance  for  the  legislative."  1 
Crown,  consists  one  main  preservative  Blackst.  Comm.  269. 
of  the  public  liberty  which  cannot  sub-  "The  power  that  makes  is  not  the 
sist  long  in  any  state  unless  the  admin-  power  to  construe  a  law.  It  is  a  well- 
istration  of  common  justice  be  in  some  settled  axiom  that  the  union  of  these 
de^pree  separated  both  from  the  le^s-  two  powers  is  tyramw."  Per  Kent, 
lative   and   also  from   the   executive  Ch.,  m  Dash  v.  Van  Kleeck,  7  Johns. 

Ejwer.    Were  it  joined  with  the  legis-    (N.  Y.)  477,  508. 
tive,  the  life,  liberty,  and  property  of       ^  State  v.  Barker,  116  Iowa,  96. 
the  subject  would  be  in  the  hands  of        »  Infra,  {  98  and  notes, 
fkibitraiy  judges^  whose  decisions  would 
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case  decided  by  the  court  of  appeals  in  the  State  of  Maryland.  The 
legislature  in  incorporating  a  railroad  company  made  it  its  duly  to 
locate  its  road  through  three  towns  specially  named,  and  provided 
that  if  it  failed  to  do  so,  "then  and  in  that  case  said  company  shall 
forfeit  $1,000,000  to  the  State  of  Maryland  for  the  use  of  Washington 
County"  The  action  was  instituted  for  the  benefit  of  the  counly 
to  recover  the  $1,000,000,  it  being  alleged  that  the  defendant  had 
not  constructed  its  road  in  the  manner  required.  The  defendant 
pleaded  that  since  the  last  continuance  of  the  cause  the  legislature 
had  passed  an  act  repealing  that  portion  of  the  charter  of  the  com- 
pany requiring  it  to  build  its  road  through  those  towns,  and  specially 
remitting  and  releasing  the  forfeiture  of  $1,000,000.  The  leading 
question,  which  was  argued  on  either  side  by  distinguished  counsel, 
was,  whether  the  provision  in  favor  of  the  county  was  one  of  contract 
(the  railroad  company  having  assented  to  the  act),  and  hence  claimed 
to  be  inviolable  by  legislative  interference,  or  whether  it  was  one 
of  penalty  and  therefore  subject  to  unlimited  legislative  control. 
The  court  held  the  latter  view  to  be  the  true  one,  and  that  the  de- 
fendant was  not  liable.  The  court  also  expressed  the  opinion  that 
if  it  should  be  treated  a^  a  contract  made  by  the  StatCy  yet  it  was  a  con- 
tract for  the  benefit  of  one  of  its  counties,  to  which  the  money,  if 
collected,  would  belong  in  its  political  and  public  capacity  as  part  of 
the  State ;  and  that  such  a  contract  did  not  come  within  the  meaning 
of  that  provision  of  the  national  Constitution  which  prohibits  a  State 
from  impairing  the  obligation  of  a  contract,  so  as  to  prevent  the 
legislature  from  releasing  it  at  pleasure  or  discontinuing  an  action 
brought  for  its  enforcement  in  the  name  of  the  State.^  Nor,  for  like 
reasons,  would  it  come,  we  think,  within  the  Fourteenth  Amendment 
of  the  Federal  Constitution. 

§  97  (58).  Oflices  and  Officers ;  Mnnieipal  Officers  defined; 
Mode  of  Appointment.  —  Questions  have  arisen  under  special  con- 
stitutioruU  provisions  respecting  the  authority  of  the  legislature  over 
municipal  offices  and  officers.    And  here  it  is  important  to  bear  in 

^  State  V.  Baltimore  &  O.  R.  Co.,  12  right  to  fines  directed  to  be  paid  to  it, 
Gill  &  Johns.  (Md.)  399.  Aff'd  on  and  the  legiBlature  may  release  them, 
error,  3  How.  (U.  S.)  534 ;  C.  &  A.  R.  No  contract  in  such  cases  is  thereby  vio- 
R.  Co.  V.  Adler,  56  111.  344.  Although  lated,  for  none  exists.  Coles  v,  Madison 
the  forfeiture  in  the  case  mentioned  m  County,  Breese  (lU.),  115;  &olliday  v, 
the  text  was  to  the  county  (a  public  People,  10  111.  216;  Conner  v.  Bent,  1 
corporation),  the  same  doctrine  would  Mo.  235 ;  Rankin  v.  Beaird,  Breese 
have  applied  if  the  forfeiture  had,  in  (lU.),  123 ;  po8t,  {  105.  Effect  of  exec- 
such  a  case,  been  to  a  citv  or  municipal  utive  pardon  on  fines  going  to  county, 
corporation.     Infra,  §  104.  Holliday  v.  People,  10 IIL  216. 

A  public  corporation  has  no  vested 
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mind  the  bef oie-mentioned  distinction  between  State  officers  —  that 
is,  officers  whose  duties  concern  the  State  at  large,  or  the  general 
public  although  exercised  within  defined  territorial  limits  —  and 
mtmicipal  officers,  whose  functions  relate  exclusively  to  local  con- 
cerns of  the  particular  municipality.  The  administration  of  justice, 
the  preservation  of  the  public  peace,  and  the  like,  although  confided 
to  local  agencies,  are  essentially  matters  of  public  concern ;  while  the 
enforcement  of  municipal  by-laws  proper,  the  establishment  of  local 
gas-works,  of  local  water  works,  the  construction  of  local  sewers, 
and  the  like,  are  matters  which  ordinarily  pertain  to  the  municipality 
as  distinguished  from  the  State  at  large.^  The  Constitution  of  Michi- 
gan enjoined  upon  the  legislature  to  ''provide  for  the  incorporation 
and  organization  of  cities  and  villages,"  gave  it  authority  to  confer 
upon  them  such  powers  of  a  local  legislative  and  administrative 
character  as  it  should  deem  proper,  and  contained  the  further  pro- 
vision that  **  judicial  officers  of  cities  and  villages  shall  be  elected,  and 
all  other  [municipal]  officers  shall  be  elected  or  appointed,  at  svch  time 
and  in  svch  manner  as  the  legislature  may  direct " ;  and  it  was  held 
by  the  Supreme  Court  of  the  State  in  a  cause  that  underwent  great 
consideration,  and  in  which  the  judges  delivered  separate  opinions, 
that  while  the  legislature  was  left  free  to  appoint  officers  not  munici- 
pal, —  such,  for  example,  as  a  board  of  police  commissioners  in  and 
for  a  city,  —  yet  that  it  was  restrained  by  the  above-mentioned  pro- 
visions, especially  by  the  one  last  quoted,  from  itself  directly  ap- 
pointing municipal  officers  whose  duties  and  authority  were  plainly 
and  exclusively  local,  such  as  the  board  of  water  commissioners  and 
board  of  sewer  commissioners  for  a  particular  city.' 

^  People  V.  Hurlbut,  24  Mich.  441.  stitutional) ;   infra,  §  103;   Hathaway 

The  durtinction  mentioned  in  the  text  v.  New  Baltimore,  48  Mich.  251 ;  State 

is  there  accurately  drawn,  and  clearly  v.  Georee,  23  Fla.  585;   cited  and  foU 

stated  and  illustrated  in  the  admirable  lowed,  State  v.  Barker,  116  Iowa,  96, 

opinion  of  CamjMl,  C.  J..  It  is  approved  106 ;  quoted  and  approved,  Lexington 

and  applied  in  Chicago  V.  Wright,  69  111.  v.  Thompson,  113  Ky.  540,  550;  anUy 

318;   People  v.  Draper,  15  N.  Y.  532,  {§31,34,40.   See  chapter  on  Ck)rporate 

Denio,  J. ;  Re  Woolsey,  95  N.  Y.  135 ;  Officers,  posL 

Astor  V.  New  York,  62  N.  Y.  580,  567.  *  People  v.  Hurlbut,  supra,  distin- 
The  text  is  cited  and  applied  in  Britton  guished  from  People  v,  Mahaney,  13 
V,  Steber,  62  Mo.  370.  See  and  compare  Mich.  481 ;  ante,  {  15,  and  notes.  In 
People  V.  Lynch,  51  Cal.  15 ;  Schu-  People  v.  Detroit,  28  Mich.  228,  People 
macner  v.  Tobennan,  56  Cal.  508.  v.  Hurlbut  is  explained  and  its  doc- 
Opinion  oiMcKinatryy  J.,  and  of  Cooley,  trine  adhered  to,  and  it  was  held  that 
J.,  in  People  v.  Detroit,  28  Mich.  228.  the  board  of  park  commUsioners  for  De- 
Text  approved.  Burch  v.  Hardwicke,  troitf  selected  by  the  legislature  without 
30  Gratt.  24 ;  U.  S.  v.  Memphis,  97  its  consent,  were  not  the  officers  or  rep- 
U.  S.  284;  post,  }{  119,  122;  People  v.  resentatives  of  the  city.  Infra,  {{  119- 
Cuiley,  5  Colo.  412 ;  State  t;.  Hunter,  38  122.  So,  under  the  Constitution  of 
Ejeul  578  (metropolitan  police  act  giv-  KentuckVf  which  contains  a  provision 
ing  the  city  council  poxoer  to  apvoint  a  that  ''officers  of  towns  and  cities  shall 
Iward  of  jMice  commissioners  held  con-  be  elected  for  such  terms,  and  in  such 
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§  98.  The  Bight  of  Local  Se]f-Ck>vemment;  DecisionB  denymg 
Bight.  —  Independently  of  any  constitutional  guarantee  an  inherent 
right  of  local  self-government  which  is  beyond  legislative  control 
has  been  asserted  to  defeat  legislation .  depriving  or  tending  to 
deprive  the  corporation  of  the  control  of  some  part  of  its  affairs. 
The  occasion  for  the  assertion  of  the  right  has  usually  been  the  enact- 
ment of  a  statute  depriving  a  city  or  other  public  corporation  of  the 
power  to  appoint  an  officer  or  board  exercising  local  functions,  and 
conferring  the  power  of  appointment  on*  the  executive,  or  man- 
datory legislation  for  a  local  improvement,  for  the  incurring  of  debt, 
the  issue  of  bonds,  or  the  payment  of  a  claim,  or  a  statutory  enact- 
ment prescribing  the  terms  and  conditions  of  contracts  by  the  munici- 
pality. Such  legislation  has  frequently  caused  the  courts  to  consider 
the  abstract  question  whether  a  municipality  has  any  inherent  right 
of  local  self-government  which  is  beyond  legislative  interference, 
and  much  has  been  said  in  support  of  or  against  the  existence  of  the 
right,  which  should  be  construed  as  having  reference  only  to  the 
question  before  the  court  on  the  facts  of  the  particular  case,  although 
couched  in  language  so  sweeping  as  to  give  it  general  application. 
It  must  now  be  conceded  that  the  great  weight  of  authority  denies 
in  toto  the  existence,  in  the  absence  of  special  constitutional  pro- 
visions, of  any  inherent  right  of  local  self-government  which  is  beyond 
legislative  control.  The  Supreme  Court  of  the  United  States  has 
declared  ^  that  a  municipal  corporation  in  the  exercise  of  all  its 


manner,  and  with  such  qualifications, 
as  may  be  prescribed  by  law/'  and 
"shall  reside  within  their  respective 
districts/'  it  was  held  that  the  legidor 
ture  could  not  authorize  the  gauemor  to 
appoint  municipal  oflicera,  since  the 
Constitution  requires  that  they  shall  be 
elected  by  the  voters  of  the  town  or 
city.  Speed  v,  Crawford,  3  Met.  (Ky.) 
207.  But  it  was  also  likewise  held  that 
it  was  within  the  power  of  the  legislar 
ture  to  pass  an  act  depriving  the  mayor 
and  coimcil  of  a  designated  city  of  the 
power  to  elect  the  police  force  thereof, 
and  establishing,  instead,  a  board  of 
police  for  the  city  and  the  county  in 
which  the  city  was  situate,  to  be  elected 
by  the  qualified  voters  of  the  city  and 
county,  and  that  this  board,  thus 
elected,  should  select  and  enroll  the  per- 
manent police  force  of  the  city,  which, 
it  was  provided,  should  be  taxed  to  pay 
them.  Police  Commissioners  v.  Louis- 
ville, 3  Bush  (Ky.),  597 ;  Lexington  v. 
Thompson,  113   Ky.  540.     See  Rich- 


mond Mayoralty  Case,  19  Gratt.  (Va.) 
673;  infra,  §§  103,  119-122. 

^  Barnes  v.  District  of  Columbia,  91 
U.  S.  540.  In  other  cases  the  Federal 
Supreme  Court  has  used  similar  lan- 
guage in  characterizing  municipal  cor- 
porations. See  Unitea  States  o.  Rail- 
road Co.,  17  Wall.  322,  329 ;  Laramie 
County  V.  Albany  Co.,  92  U.  S.  307; 
Mount  Pleasant  v.  Beckwith,  100  U.  S. 
514,  524 ;  Meriweather  v.  Garrett,  102 
U.  S.  472,  513 ;  Metropolitan  R,  Co. 
i;.  District  of  Columbia,  132  U.  S.  1,  8; 
Williams  v.  E^leston,  170  U.  S.  304, 
310;  Atkin  v.  Kansas,  191  U.S.  207; 
auprOf  §  92. 

The  origin  of  municipal  incorpora- 
tion in  England  and  in  the  United 
States  and  the  right  to  local  self-gov- 
ernment in  these  countries  are  exam- 
ined and  discussed  by  Mr.  Amasa  M. 
Eaton,  of  Providence,  in  a  learned  and 
Bcholariy  paper  before  the  American 
Bar  Association.  Reports  of  Am.  Bar 
Ass.,  1902,  pp.  292-372 ;  13  and  14  Har- 
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duties,  including  those  most  strictly  local  or  internal,  is  but  a  de- 
partment of  the  State.  The  legislature  may  give  it  all  iJie  powers 
such  a  being  is  capable  of  receiving,  making  it  a  miniature  State 
within  its  locality;  or  it  may  strip  it  of  every  power,  leaving  it  a 
corporation  in  name  only;  and  it  may  create  and  recreate  these 
changes  as  often  as  it  chooses,  or  it  may  itself  exercise  directly 
within  the  locality  any  or  all  the  powers  usually  committed  to  a 
municipality.    So  viewed,  its  acts  cannot  be  regarded  as  sometimes 

yard  Law  Review,  February  to  June,  self."  25  Am.  Bar  Ass.  Rep.,  1902,  p. 
1900.  He  admits  that  the  courts  of  the  370.  This  view  asserts,  as  Mr.  Eaton 
States  generally,  as  well  as  the  Supreme  admits,  a  degree  of  autonomy  in  the 
Court  of  the  United  States,  hold  that  municipalities  which  is  in  conflict  with 
municipal  and  public  corporations  are  the  State  and  Federal  decisions.  In 
created  and  can  only  exist  by  legisla-  the  author's  view  the  principle  of  these 
tive  authority;  that  they  are  in  their  decisions  is  right,  viz.,  that  all  cor- 
nature  and  purposes  instrumentalities  porate  organizations  and  powers  must 
for  the  convement  administration  of  nave  legislative  sanction  and  exist  sub-, 
government;  that  while  the  legisla-  ject  to  full  regulation  and  control  by 
ture  accords  to  them  a  certain  measure  the  legislature  as  respects  local  as  well  as 
of  self-government,  it  may,  whenever  it  general  oonoems,  except  and  except 
sees  fit  (in  the  absence  of  express  and  only  as  the  legislative  power  is  limited 
specific  constitutional  prohibition),  take  by  the  Constitution.  At  all  events,  this 
away  from  them  the  local  self-govern-  is  the  settled  law  in  this  country,  and 
ment  it  has  temporarily  allowed.  Mr.  in  our  judgment  this  is  a  better  nile  for 
Elaton  maintains  that  this  view  is  his-  the  public  welfare  than  the  one  that, 
torically  and  radically  wrong  ^  that  the  with  respect  to  the  local  affairs  of  the 
true  view  is  that  our  mumcipalities,  municipality,  the  lc»;islature,  even  if  the 
while  subject  to  the  general  laws  passed  Constitution  be  silent  upon  the  sub- 
by  the  State  legislature  and  to  the  ject,  can  act  only  when  requested  by 
ri^ht  of  the  l^slature  to  mould  and  the  municipality  itself.  What  are  local 
direct  their  powers,  especially  upon  affairs  which  are  thus  inherently  in- 
their  own  application  as  occasion  may  suLated  and  removed  from  the  domain 
require,  have  a  constitutional  right,  of  legislative  action  7  Who  can  define 
express  or  implied,  to  enact  their  own  them?  Are  education,  police,  health, 
by-laws  and  to  manage  their  own  local  streets,  water,  light,  &c.,  local  or  ^en- 
anairs  free  from  the  interference  or  eral?  The  view  that  municipahties 
control  of  the  legislature ;  that  this  have  powers  of  government  or  of  gov- 
was  a  fundamental  Anfflo-Saxon  right  emmental  regulation  which  are  beyond 
in  England ;  that  the  first  settlers  in  legislative  control  even  if  the  Constitu- 
this  country  brought  this  right  with  tion  is  silent,  would  tend  to  make  them, 
them,  and  constantly  exercised  it  from  in  the  language  of  a  learned  jud^  in 
the  beginning ;  that  this  right  existed  California,  made  wise  by  the  experience 
in  England  and  in  this  country  before  of  that  State,  "  veritable  Alsatias.'' 
the  incorporation  of  municipalities.  In  New  York^  the  right  of  local  self- 
and  was  not  dependent  upon  being  in-  government  is  to  a  certain  extent  ^uar- 
corporated*  His  conclusion  is  thus  anteed  by  constitutional  provision, 
expressed:  "The  rights  of  municipal  See,  post,  §  101,  Home  Rule  Provi- 
corporations  therefore  are  not  subject  teion  of  New  York  ConstUuHon.  But 
to  the  uncontrolled  and  uncontrollable  m  the  view  of  the  Court  of  Appeals, 
will  of  the  legislature  any  more  than  except  as  the  power  of  the  le^lature  is 
are  other  fundamental  Anglo-Saxon  restncted  or  qualified  by  this  or  other 
rights,  and  local  self-government  itself  provisions  of  the  Constitution,  the  leg- 
cannot  be  interfered  with,  even  if  the  islative  power  over  municipal  corpora- 
State  Constitution  be  silent  on  the  sub-  tions  is  supreme.  MacMullen  v.  Mid- 
ject,  reserving  always  to  the  le^lature  dletown,  187  N.  Y.  37.  See  also  Peo- 
power  over  all  general  legislation  and  pie  v.  Coler,  173  N.  Y.  103 ;  People  v. 
power  to  mould  the  exercise  of  town  Briggs,  50  N.  Y.  553. 
power  when  requested  by  a  town  it- 
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those  of  an  agency  of  the  State  and  at  others  those  of  a  municipality ; 
but,  its  character  and  nature  remaining  at  all  times  the  same,  it  is 
great  or  small  according  as  the  legislature  shall  extend  or  contract 
the  sphere  of  its  action.  Hence,  the  manner  in  which  this  legis- 
lative authority  b  given  effect  for  purposes  of  local  government  is 
immaterial.  A  municipal  corporation  may  act  through  its  mayor, 
through  its  common  council,  or  its  legislative  department  by  what- 
ever name  called,  its  superintendent  of  streets,  commissioner  of 
highways,  or  board  of  public  works,  provided  the  act  is  within  the 
province  committed  to  its  charge.  In  principle  it  is  not  of  the  slight- 
est consequence  by  what  means  these  several  officers  are  placed  in 
their  position,  -;-  whether  they  are  elected  by  the  people  of  the  mu- 
nicipality or  appointed  by  the  legislature  or  the  governor.  The 
people  are  the  recognized  source  of  all  authority,  State  and  municipal ; 
and  to  this  authority  it  must  come  at  last,  whether  immediately  or  by 
a  circuitous  process.  An  elected  mayor  or  an  appointed  mayor 
derives  his  authority  to  act  from  the  same  source,  viz.,  that  of 
the  legislature.  The  whole  municipal  authority  emanates  from  the 
legislature.^  It  is  not  necessary  to  a  municipal  government  that  the 
officers  should  be  elected  by  the  people.  Local  self-government  is 
undoubtedly  desirable  where  there  are  not  forcible  reasons  against 
its  exercise.  But  it  is  not  required  by  any  inexorable  principle.' 
These  views  have  been  adopted  as  judicially  sound  in  most  of 
the  States  which  have  had  occasion  to  consider  the  question.' 

^  Per  HufUf  J.,  in  Barnes  v.  District  tions.    Such  unusual  Constitutions  do 
of  Columbia,  91  U.  S.  540,  546.  not  release  the  people  from  the  duty  of 

'  Metropolitan  R.  Co.  v.  Dist.  of  obedience  or  from  taxation,  or  the  mu- 
Columbia,  132  U.  S.  8.  In  this  case  nicipal  body  from  those  liabilities  to 
Bradley f  J.,  said:  ''All  municipal  gov-  which  such  bodies  are  ordinarily  sub- 
emments  are  but  agencies  of  tne  supe-  ject.  Protection  of  Ufe  and  property 
rior  power  of  the  State  or  government  are  enjoyed,  perhaps  in  greater  degree, 
by  which  th^  are  constituted,  and  are  than  tney  could  be,  in  such  cases,  under 
invested  witn  onl]^  such  subordinate  elective  magistracies ;  and  the  govem- 
powers  of  local  legislation  and  control  ment  of  the  whole  people  is  preserved 
as  the  superior  l^slature  sees  fit  to  in  the  legislative  representation  of  the 
confer  upon  them.  The  form  of  those  State  or  general  government." 
agencies  and  the  mode  of  appointing  '  Connecticut,  —  In  State  v.  Williams, 
officials  to  execute  them  are  matters  of  68  Conn.  131,  the  l^islature  had  by 
legislative  discretion.  Commissioners  statute  created  a  brtdge  and  highway 
are  not  unf requently  appointed  by  the  district  for  the  construction  and  main- 
legislature  or  executive  of  a  State  for  tenance  of  a  free  bridee  across  the 
the  administration  of  municipal  affairs,  Connecticut  River  at  Hartford.  The 
or  some  portion  thereof,  sometimes  district  was  composed  of  four  towns, 
temporarily,  sometimes  permanently,  and  citizens  of  the  towns  were  appointed 
It  may  be  demanded  hy  motives  of  ex-  commissioners  of  the  district^  with  au- 
pediency  or  the  exigencies  of  the  situa-  thority  to  construct  and  maintain  the 
tion;  by  the  boldness  of  corruption,  bridge  at  the  expense  of  the  towns 
the  aJt>sence  of  public  order  and  security,  composing  the  district  in  certain  speci- 
or  the  necesnty  of  high  executive  abil-  fied  proportions.  The  commissionera 
ity  in  dealing  with  particular  popul»-  demanded  of  one  of  the  towns  pay- 
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{  99.    The  Bight  of  Locftl  Satt-Ooyemment;   Daeisioiui  siutaiDiiiff 
Bight.  —  In   opposition   to   these   principles,   other   courts     have 


ment  of  its  proportion  of  the  expenses 
incurred  by  them  for  the  ordinary  sup- 
port and  maintenance  of  the  bridge  and . 
highway.  In  behalf  of  the  town  it  was 
contended  that  it  could  not  be  com- 
pelled to  contribute  at  the  dictation  of 
mdividuals  not  of  its  own  choosing^  to 
the  cost  of  maintaining  a  highway  situ- 
ated wholly  outside  of  its  territory. 
But  the  court  held  that  the  statute  was 
within  the  l^islative  authority,  sabr- 
ing: "The  Constitution  of  C!onnecti- 
cut  was  ordained,  as  its  preamble  de- 
clares, by  the  people  of  Connecticut. 
It  contemplates  the  existence  of  towns 
and  coimties;  and  without  these  the 
scheme  of  0>vemment  which  it  estab- 
lished could  not  exist.  It  secured  to 
these  territorial  subdivisions  of  the 
State  certain  political  privileges  in 
perpetuity,  and  among  others  the  elec- 
tion by  each  county  of  its  own  sheriff 
and  by  each  town  of  its  own  represen- 
tatives in  the  General  Assembly,  and 
its  own  selectmen  and  such  officers  of 
local  police  as  the  laws  might  prescribe. 
It  secured  them,  because  it  granted 
them,  not  because  they  previously 
existed.  Towns  have  no  inherent 
rights.  They  have  always  been  the 
mere  creatures  of  the  Colony  or  the 
State,  with  such  functions  and  such 
only  as  were  conceded  or  recognized  by 
law.  ...  If  there  were  any  absolute 
right  in  the  inhabitants  of  our  towns  to 
regulate  their  town  finances  and  affairs 
wmch  was  superior  to  all  legislative 
control,  it  would  be  a  great  'political 
power.'  It  would  create  an  imperium 
in  imperiOf  and  invest  a  certain  class  of 
our  people  —^  those  (qualified  to  vote  in 
town  meetings  —  with  the  prerogative 
of  defeating  u)cal  improvements  which 
the  General  Assembly  deemed  it  neces- 
sary to  construct  at  the  expense  of 
those  most  benefited  by  them,  \mder 
the  direction  of  the  agents  of  the  State, 
unless  the  work  were  don^  and  its  cost 
determined  \mder  town  control.  No 
set  of  men  can  lay  claim  to  such  a  priv- 
ilege under  the  Constitution  of  Con- 
necticut." In  Williams  v,  EsKleston, 
170  U.  S.  304,  the  Supreme  Court  of 
the  United  States  held  that  the  legis- 
lation in  regard  to  this  bridge  and 
road  district  and  the  proceedings  had 
thereunder  did  not  violate  any  provi- 
sion of  the  Federal  Constitution..  See 
also   Booth   V.   Woodbury,   32  Conn. 


118;  Webster  v.  Harwinton,  32  Conn. 
131. 

Ddaware. —  In  Coyle  v,  Mclntire, 
7  Houst.  (Del.)  44,  the  Court  of  Errors 
and  Appends  sustained  an  act  estab- 
lishing a  board  of  water  commissionerB 
for  the  city  of  Wilmington  which  act 
appointed  three  citizens  of  that  city  as 
commissioners.  It  was  contended  that 
the  statute  was  unconstitutional  on  the 
ground  that  the  water  works  were  the 
vrivate  ^frropertv  of  the  city,  and  held 
by  the  city  under  all  the  constitutional 
guarantees  protecting  similar  property 
m  the  hands  of  individual  owners. 
The  court  considered  the  broad  ques- 
tion whether  a  citv  had  any  vested  or 
constitutional  rights  as  against  the 
State  to  manage  or  control  the  water- 
works or  to  appoint  agents  or  managers 
to  control  them.  The  court  held  tbaX 
such  riffht  did  not  exist,  and  that  it 
was  within  the  power  of  the  legislature 
to  regulate  the  management  of  the 
water  works,  and,  if  it  saw  fit,  to  ap- 
point the  agents  or  managers  there- 
lor,  saying:  "While  the  municipality 
of  Wilmington  exists  as  a  corporation, 
endowed  with  the  capacity  of  pur- 
chasing and  holding  property,  it  has  a 
right  as  against  every  other  corporation 
or  person  to  the  use  and  enjoyment  of 
its  property  as  freely  and  fully  as  a 
private  person  can  hold  and  enjoy 
similar  property,  but  city  corporations 
are  emanations  of  the  supreme  law- 
making power  of  the  State,  and  they 
are  established  for  the  more  con- 
venient government  of  the  people 
within  their  limits.  In  cities,  for 
reasons  partly  technical  and  partly 
foimded  iipon  motives  of  convemence, 
the  title  of  certain  property  is  vested  in 
the  corporate  body.  It  Is  not  thereby 
shieldea  from  the  control  to  a  certain 
extent  of  the  legislature  as  the  supreme 
law-making  power  of  the  State..  While 
the  corporation  exists  by  authority  of 
the  State  authorized  to  purchase  and 
hold  property  for  the  inhabitants  of 
the  city  to  be  paid  for  by  the  taxes 
levied  upon  the  inhabitants,  it  would 
not,  in  our  opinion,  be  competent  for 
the  State  to  take  away  such  property 
and  give  it  to  other  corporations  or 
persons.  .  .  The  constituting  a  board 
of  commissioners  for  the  management 
of  the  property  of  a  municipal  corpora- 
tion for  the  benefit  of  the  corporators 
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given  effect  to  the  prineijde  of  local  sdf-govemment,  although  there 
may  be  no  special  constitutional  provision  guaranteeing  it  to  the 

ifi  no  diversion  of  the  pn>i)erty  from  not  a  legislative  duty.  The  court 
the  purposes  of  its  acquisition.  No  held  that  the  statute  was  a  valid  ex- 
title  is  thereby  divested,  and  no  .ercise  of  the  legislative  power.  The 
property  is  wrongfullv  taken.  In  the  court  said  that  the  city  was  a  mere 
case  of  the  water  works  of  the  city  of  instrument  of  government  appointed 
Wilmington,  these  works  were  not  to  aid  in  the  aaministration  of  public 
taken  away  from  the  city  by  the  affairs,  and  as  a  public  corporation  was 
appointment  of  a  board  of  commis-  to  be  eovemed  according  to  the  laws 
aoners  to  manage  them ;  nor  was  their  of  the  land  and  subject  to  the  control 
use  diverted  from  its  original  purpose,  of  the  l^slature,  and  that  the  Gonstitu- 
Whether  managed  by  the  city  council  tion  did  not  place  the  city  b^ond  the 
or  by  the  board  of  conunissioners  operation  of  the  laws  of  the  State  and 
appomted  bv  the  authority  of  the  beyond  the  powers  of  the  people  them- 
l^slature,  the  uses  and  purposes  of  selves  in  the  exercise  of  their  sovereign 
the  water  works — the  supply  of  water  right  to  govern  the  State.  In  Pum- 
to  the  corporators  or  inhabitants  of  the  phrey  v.  Baltimore,  47  Md.  145,  the 
city — will  be  the  same,  and  while  these  court  held  that  the  legislature  had 
purposes  and  objects  continue  the  power  to  impose  the  duty  upon  the 
same,  we  can  see  no  violation,  by  the  city  of  taking  over  a  private  bridge 
act  of  the  l^slature,  of  any  eqmtable  and  maintaimn^  it  as  a  highway,  in 
right  of  which  the  city  may  complain.''  Baltimore  v,  Reitz,  50  Md.  574,  it  was 

Georgia,  —  In   Americus   v.    Perry,  held  that  the  legislature  had  the  power 

114  Ga.  871,  a  statute  providing  for  a  to    compel    the    city    authorities    to 

board    of    police    commissioners    and  acquire    by    condemnation    a   lot   of 

Tiftming  the  first  members  of  the  board  ground  in  the  city  for  a  public  square 

was  sustained.  or  park.     In  Talbot  Ck)mity  v.  Queen 

Kansas,  —  In  State  v.  Hunter,  38  Anne  County,  50  Md.  245,  it  was  held 
Kan.  578,  it  was  held  that  a  statute  that  the  legislature  had  the  power  to 
authorizing  the  state  executive  council  compel  the  commissioners  ot  Talbot 
to  appoint  a  board  of  police  commis-  County  to  levy  a  tax  to  pay  one-half 
sioners  for  cities  of  the  first  class  was  of  the  expense  of  building  a  bridge 
not  unconstitutional  as  denving  the  over  ''Kent  Idand  Narrows,"  on  the 
people  the  right  to  select  their  own  ground  that  the  bridge  was  a  public 
officers  from  among  their  own  members,  improvement  of  public  interest  and 
the  court  saying:  "Cities  are  but  advantage  to  that  countv.  In  Revell 
agencies  of  the  State,  created  to  aid  v.  Annapolis,  81  Md.  1,  tne  court  held 
in  the  conduct  of  public  affairs.  The  that  the  le^lature  has  the  power  to 
functions  of  cities  and  their  officers  are  provide  for  the  erection  of  a  public 
prescribed  by  the  legislature,  and  it  school  building  within  the  limits  of 
rests  in  the  sovereign  discretion  of  that  a  city,  and  to  direct  the  municipal 
body  to  say  how  much  of  the  police  authorities  to  issue  bonds  for  the  pur- 
power  shall  be  exerted  by  the  munici-  pose  of  paying  for  such  building,  with 
palit^.  Although  such  power  is  usually  or  without  the  consent  of  the  city.  In 
exercised  by  local  authorities,  police  Baltimore  v,  Keeley  Institute,  81  Md. 
administration  is  not  in  its  nature  106,  the  court  sustained  the  power  of 
exclusively  local."  the   legislature   to   require   municipal 

Maryland,  —  In  Baltimore  v.  State,  corporations  to  pay  for  the  medical 

15  Md.  376,  the  court  had  under  con-  treatment  of  habitual  drunkards  resid- 

sideration  a  statute  which  provided  a  ing  within  the  municipality,  who  may 

permanent  police  force  for  the  city  of  be   committed   by    the    courts   to   a 

Baltimore  under  the  control  of  a  board  medical  institution  for  such  treatment, 

of  police  consisting  of  commissioners  and  who  are  themselves  unable  to  pay 

appointed    by    the    legislature.      The  for  the  same. 

question  of  the  power  of  the  legislature  Massachusetts.  —  In  Commonwealth 

to  make   the  appointment  was  con-  v,  Plaisted,  148  Mass.  375,  a  member 

sidered   by   the   court,  although   the  of  the  Salvation  Army,  while  playing 

main    ground    of    objection    in    that  a  comet  without  a  license  in  a  street 

respect  seems  to  have  been  that  the  parade,  was  arrested  and  fined  under 

power  to  appoint  is  an  executive  and  the  provisions  of  a  statute  creating  a 


Digitized  by 


Google 


§  99  THE   RIGHT   OF   LOCAL   SELF-OOVERNMENT  159 

people  of  the  municipality.    The  leasons  assigned  for  this  conclusion 
aie  that  the  several  divisions  of  the  respective  States  are  the  succes* 

board  of  police  for  the  city  of  Boston  miasionerB  for  St.  Louis.  The  city 
to  be  appoinled  bu  the  governor  from  was  deprived  of  all  control  over  the 
the  two  principal  pohtical  parties,  police.  Subsequently  another  statute 
The  court  held  that  the  statute  was  was  passed  requiring  the  county  in 
not  unconstitutional  as  taking  from  which  the  city  was  situated  to  i>ay 
the  city  the  power  of  self-^vemment  one-fourth  of  the  expense  of  the  police 
in  matters  of  internal  pohce,  saying:  force  of  the  city.  On  mandamus  to 
"We  find  no  i>rovision  of  the  Gonstitu-  compel  the  coimty  to  pay. its  propor- 
tion with  which  it  conflicts,  and  we  tion,  it  was  held  that  the  moneys 
cannot  declare  an  act  of  the  legislature  received  by  the  county  from  taxation 
invalid  because  it  abridges  the  exercise  were  not  the  private  property  of  the 
of  the  privilege  of  local  self-^vemment  county;  that  the  statute  requiring 
in  a  particular  in  regard  to  which  such  the  county  to  pay  part  of  the  police 
privil^e  is  not  guaranteed  by  any  pro-  expenses  of  the  city  was  not  an  applica- 
vision  of  the  Constitution.  Tne  powers  tion  of  property  to  private  uses,  the 
and  duties  of  all  the  towns  and  cities,  board  of  pouoe  commissioners  being  an 
except  so  far  as  they  are  specifically  agency  of  the  State  government  and 
provided  for  in  the  Constitution,  are  performing  public  duties ;  that,  as  the 
created  and  defined  by  the  legislature,  county  was  an  agency  of  the  State 
and  we  have  no  doubt  it  has  the  right  government,  the  le^slature  might  pre- 
in  its  discretion  to  change  the  powers  scribe  the  manner  m  which  its  prop- 
and  duties  created  by  itself,  and  to  vest  erty  shall  be  used  for  the  benent  of 
such  powers  and  duties  in  officers  ap-  the  county,  and  that  the  statute  was 
pointed  by  the  ^vemor,  if  in  its  jud^-  a  proper  exercise  of  legislative  power, 
ment  the  public  good  requires  this,  See  also  St.  Louis  County  Court  v. 
instead  of  leaving  such  officers  to  be  Griswold,  58  Mo.  175. 
elected  b^r  the  people  or  appointed  by  NehrcMea.  —  In  State  v.  Moores,  * 
the  municipal  authorities.''  55  Neb.  480,  the  Supreme  Court  held, 
In  Mississivpi  the  Constitution  following  State  v.  Denny,  118  Ind. 
declares  that  tne  legislature  may  em-  449,  that  an  act  of  the  legislature  of 
power  the  governor  to  remove  and  Nebraska,  in  so  far  as  it  assumed  to 
appoint  officers  in  any  county  or  confer  authority  upon  the  governor  to 
counties  or  municipal  corporations  appoint  fire  and  police  commissioners 
under  such  regulations  as  may  be  pre-  in  a  city  of  a  so-called  metropolitan 
scribed  l^  law  (Miss.  Const.,  1890,  class,  was  unconstitutional,  as  an 
{  139).  Independently  of  this  provi-  attempt  to  deprive  the  people  of  such 
don  the  Supreme  Court  of  Mississippi  cities  of  the  n^ht  of  local  self-govem- 
has  expressed  the  opinion  that  citizens  ment.  There  is  no  express  provision 
of  a  municipalitv  are  not  guaranteed  in  the  Constitution  of  Nebrasxa  which 
the  right  of  local  self-government,  and  gives  municipal  corporations  the  power 
that  tneir  right  to  participate  in  the  to  select  their  officers  or  to  manage 
choice  of  officers  who  are  to  administer  their  own  affairs,  nor  any  clause  pro- 
the  affairs  of  the  local  government  is  hibiting  the  legislature  from  conferring 
a  matter  exclusively  within  the  judg-  upon  the  governor  the  power  to  ap- 
ment  and  discretion  of  the  legislative  point  mumcipal  officers  to  manage  and 
department  of  the  State  government,  control  purely  local  affairs,  and  the 
Consec^uently  it  is  within  tne  power  of  decision  was  rendered  upon  the  reason- 
the  legislature  to  create  a  State  revenue  ing  that  the  right  of  local  self-govem- 
agent,  to  authorise  him  to  sue  for  all  ment  is  an  established  feature  inci- 
taxes  past  due  and  unpaid,  whenever  dent  to  the  public  system  of  the  State, 
the  State  or  any  county  or  municipality  which  the  legislature  cannot  impair  or 
could  sue,  and  to  authorijie  him  to  or-  restrict,  although  it  mav  regulate  it. 
der  the  proper  assessment  of  property  In  Redell  v.  Moores,  63  Neb.  219,  the 
which  has  escaped  taxation  by  omission  court  reconsidered  its  decision  in  State 
to  assess.  Adams  v.  Kuykendell,  83  v.  Moores,  supra,  and  reversed  its  rul- 
Miss.  571.  ing,  holding  that  the  legislature  may. 
Miuouri. —  In  State  v.  County  by  statute,  confer  upon  the  governor 
Court  of  St.  Louis,  34  Mo.  546,  a  the  power  to  appoint  members  of  the 
statute  created  a  board  of  police  com-  boaixi  of  fire  and  police  commissioners 
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sors,  in  nature  and  form,  of  the  ancient  civil  divisions  of  England, 
—  its  counties,  hundreds,  tithings,  and  towns,  —  which  date  as  far 

of  cities   of  the   metropolitan   class,  hold   other  powers,   and   may  with- 

saying:  ''The  right'  of  focal  self-gov-  draw  any  part  of  that  which  has  been 

emment  is  purely  a  political  right,  and  delegated.'^      Van    Cleve    v.    Passaic 

all  jpolitical  rights,  of  necessity,  have  Valley  Gom'rs,  71  N.  J.  L.  183 ;  s.  c. 

their  foimdation  in  human  government.  71  N.  J.  L.  674.     Consequently  the 

For   an   individual   to    predicate    an  court  held  that  the  legislature  mi^ht 

inherent  right — a  right  inborn  and  create  a  sewerage  district  which  m- 

inbred —  on  a  foundation  of  human  eluded   portions  of  four  coimties  in 

origin  involves  a  contradiction  of  terms,  which    were    situated    many    cities, 

So  far  as  a  city  is  concerned,  considered  villages,  and  townships,  and  authorize 

in  the  character  of  an  artificial  being,  commissioners  appointed  by  the  gov- 

it  is  a  creature  of  the  legislature.     It  emor  to  construct  an  intercepting  sewer 

can  have  no  rights  save  those  bestowed  for  the  purpose  of  putting  an  end  to 

upon  it  by  its  creator.     As  it  might  the   pollution   of  the   Passaic   River, 

have  been  created  lacking  some  ri^ht  and  that  such  a  scheme  did  not  violate 

bestowed  upon  it,  it  is  in  no  position  the    rights    of    any    municipality    to 

to  complain  should  the  power  that  govern  itself. 

bestowed  such  right  see  fit  to  take  it  In  Ohio  the  courts  do  not  seem  to 

away.     In  other  words,  the  power  to  have  adhered  to  any  fixed  principle, 

create  implies  the  power  to  impose  upon  In  State  v,  Covington,  29  Ohio  St.  102, 

the  creature  such  limitations  as  the  the  court  sustained  a  statute  which 

creator  may  will,  and  to  modify  or  authorized  the  governor  to  appoint  a 

even  destroy  what  has  been  created,  board  of  police  commissioners  m  cities 

The  power  to  create  a  municipal  cor-  of  the  first  class,  holding  in  effect  that 

poration,  which  is  vested  in  the  legisla-  there  was  no  restriction  on  the  power 

ture,  implies  the  power  to  create  it  of  the  l^slature  to  prescribe  the  man- 

with  such  limitations  as  the  legislature  ner  in  which  municipal  officers  should 

mav  see  fit  to  impose,  and  to  impose  be  elected  or  appomted.      See   also 

Lch ..  -.   .         ^       .                 ^. . 


such  limitations  at  any  stage  of  its  State  v.  Baughman,  38  Ohio  St.  455. 
existence."  See  also  State  v.  Broatch,  In  State  v.  Smith,  44  Ohio  St.  348, 
68  Neb.  687 ;  State  v.  Nolan,  71  Neb.  an  act  authorizing  the  ^vemor  to 
136.  appoint  a  board  of  pubhc  affairs  in 

New  Hampshire,  —  In  Gooch  tr.  cities  was  attacked  as  unconstitutional. 
Exeter,  70  N.  H.  413,  the  court  held  The  conclusion  arrived  at  by  the 
that  a  statute  creating  a  board  of  police  court  was  that  "The  entire  details  of 
commissioners  for  a  town  to  be  ap-  the  system  [of  municipal  government] 
pointed  by  the  governor,  and  authonz-  that  may  be  devised,  ana  the  public 
ing  them  to  appoint,  remove,  and  equip  agencies  that  may  be  employed  for 
police  officers  and  fix  their  pay,  is  not  administering  it,  and  whether  they 
imconstitutional,  as  taking  from  the  shall  be  elected  or  appointed,  is  left  by 
town  control  of  local  affairs  to  which  the  Constitution  to  the  wisdom  of  the 
it  b  entitled.  In  this  State  the  Con-  legislature."  The  court  referred  to 
stitulion  authorizes  the  legislature  to  the  case  of  People  v.  Hurlbut,  24  Mich, 
"name  and  settle  ...  or  provide  bv  44  (infra,  i  99),  and  said  that  the 
fixed  laws  for  the  naming  and  settling^'  reasoning  of  that  case  was  "illusory 
of  all  civil  officers  within  the  State,  and  without  any  well-founded  distino- 
Police  officers  are  civil  officers  within  tion  in  principle.''  In  State  v,  Commia- 
this  provision.  sioners,  54  Ohio  St.  333,  a  statute  at- 

In  New  Jersey f  in  the  case  of  the  tempted  to  authorize  the  commission- 
Passaic  Vallev  ^werage  Commission,  ers  of  a  county  to  widen,  extend,  and 
the  court  declared  that  "It  is  not,  in  improve  a  highway  in  a  prescribed  man- 
our  opinion,  a  constitutional  right  of  ner,  one-half  the  expense  to  be  assessed 
the  people  to  have  all  matters  of  local  on  the  land  benefited,  and  the  remainder 
concern  entrusted  to  municipal  cor-  to  be  borne  by  the  county,  without 
porations.  Within  constitutional  limits,  the  request  or  consent  of  any  of  the 
the  people  of  the  State,  acting  through  parties  to  be  assessed.  The  court  held 
the  general  legislature,  may  delegate  that  the  statute  was  imconstitutional, 
such  portion  of  political  power  as  saying:  "It  is  simply  a  usurpation 
they  may  de^m  expedienti  may  with*  of  the  powers  heretofore  always  allowed 
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back  as  the  times  of  Alfred.^     When  our  forefathers  came  to  this 
countiy,  they  brougfit  with  them  these  forms  of  local  organization. 


to  the  proper  administrative  boards 
selected  by  the  people  of  the  localities 
concerned  in  the  exercise  of  the  right 
of  local  self-government:  and  always 
called  into  activity  on  the  i>etition  of, 
at  least,  a  majority  of  those  interested, 
not  only  in  the  benefits,  but  also  in  the 
costs  and  expenses  of  the  improvement. 
.  .  .  The  syiBtem  of  local  self-govern- 
ment existed  under  general  laws  at  the 
adoption  of  the  present  Constitution; 
and  there  is  nothing  in  it,  nor  in  any 
of  its  provisions,  from  which  a  deofpk 
can  be  inferred,  to  any  way  impair  it; 
on  the  contrary,  eveiy  provision  of  that 
instrument  in  any  way  related  to  the 
subject  manifests  a  purpose  to  pre- 
serve it  [unimpaired  to  the  people.  .  .  . 
This  Ib"  a  wide  departure  from  the 
principles  of  self-government;  and 
so  wide,  it  is  not  possible  to  sustain  it 
by  any  latitude  of  construction." 
See  also,  on  this  point,  the  opinion  of 
MinshaUjJ,,  in  Commissioners  v.  State, 
50  Ohio  St.  653. 

Oregon.  —  In  David  v,  Portland 
Water  Committee,  14  Oreg.  98,  the 
court  held  that  while  public  parks,  fs»B, 
water,  and  sewers  in  towns  and  cities 
majr  ordinarily  be  classed  as  private 
affairs,  they  often  become  matters  of 
public  interest;  and  when  the  legisla- 
ture determines  that  there  is  a  public 
necessity  for  their  use  in  a  certain  lo- 
cality, they  cannot  be  designated  as 
the  merely  private  or  corporate  affair 
of  the  municipality.  It  therefore  held 
that  it  was  within  the  power  of  the 
lepslature  to  appoint  b^r  name  a  com- 
mission composed  of  citizens  of  a  city 
with  authority  to  construct  or  purchase, 
at  the  expense  of  the  municipality,  a 

rsm  of  watw  works  for  the  use  of 
city. 
PeniMj^vania.  —  In  Commonwealth 
V.  Moir,  199  Pa.  534,  the  court  had 
under  consideration  the  so-called  "  Rip- 
per Bill,"  which  provided  for  the 
removal  from  office  of  the  mayors  of 
cities  of  the  second  class,  and  the 
app<»ntment  of  a  recorder  in  each  of 
the  existing  cities  of  that  class,  who 


should  continue  in  office  for  a  period  of 
upwards  of  two  years.  The  statute 
removed  the  mayor  of  these  cities  by 
abolishing  the  offices,  but  continued 
them  in  office  temporarily  imtil  a 
recorder  should  have  been  appointed 
by  the  eovemor.  The  court  held  that, 
inasmuch  as  municipal  corporations 
were  merelv  agents  of  the  State^  in- 
vested witn  governmental  functions 
for  reasons  of  convenience  and  public 
policy,  the  legislature  might  properly 
remove  the  elected  mayor  of  any  city 
and  authorize  the  ^vemor  to  ml  the 
office  by  the  appointment  of  another 
officer,  to  be  known  as  recorder,  who 
should  perform  similar  although  not 
identical  duties.  The  court  said: 
"Municipal  corporations  are  agents  of 
the  State,  invested  with  certain  sub- 
ordinate governmental  functions  for 
reasons  of  convenience  and  public 
policy.  They  are  created,  governed, 
and  the  extent  of  their  powers  deter- 
mined, by  the  l^islature.  and  subject 
to  change,  repeal,  or  total  abolition  at 
its  will.  They  have  no  vested  rights 
in  their  offices,  their  charters,  their 
corporate  powers,  or  even  their  corpo- 
rate existence.  This  is  the  universal 
rule  of  constitutional  law,  and  in  no' 
State  has  it  been  more  clearly  expressed 
and  more  uniformly  applied  than  in 
Pennsylvania. ...  Of  the  objection  that 
the  citizens  are  deprived  of  an  oppor- 
tunity of  electing  the  chief  executive,  it 
is  sufficient  to  say  that  there  is  no  con- 
stitutional right  of  election  in  reference 
to  that  office.  The  legislature  might 
make  it  permanently  appointive,  and 
what  they  could  do  permanently  they 
may  do  temporarily.  It  b  conceded 
that  if  the  act  bore  date  of  approval  so 
near  the  day  of  election  that  the  electors 
would  have  no  proper  opportunity  to 
prepare  for  the  election,  tne  postpone- 
ment would  be  free  from  objection. 
But  what  is  a  reasonable  or  proper 
opportunitv  is  a  question  for  the  legis- 
lature. That  the  prolongation  of  a 
temporary  appointment  to  a  vacancy 
beyond  an  election  not  imduly  close  at 


*  People  V.  Diaper,  15  N.  Y.  532, 
561,  cited  in  State  v.  Denny,  118  Ind. 
449,  458.  On  the  general  subject  of 
local  jsovemment,  see  ante,  chaps,  i. 
and  iii. ;  also  Professor  Gooonow's  Mu- 


nicipal Home  Rule,  1895,  which  the 
municipal  inquirer  or  student  will  read 
with  profit;  also  Shaw's  Municipal 
Government  in  Great  Britain,  1895. 
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each  of  which  involved  the  right  to  govern  its  own  affairs.  The  Con- 
stitutions of  the  States  were  adopted  at  a  time  when  this  form  of  local 
self-government  was  uniformly  recognized,  and  this  right  of  local  self- 
government  was  vested  in,  exercised,  and  enjoyed  by  the  people  of  the 
municipalities,  and  remains  in  them,  unless  expressly  yielded  up  and 
granted  to  one  of  the  departments  of  the  State  by  the  Constitution. 
The  Constitutions  of  all  the  States  provide  in  some  form  that  the 
legislative  authority  of  the  State  shall  be  vested  in  a  legblative  body, 
but  when  the  legislature  was  vested  with  this  authority,  which  con- 
ferred upon  it  the  right  to  make  laws,  it  was  not  intended  to  surrender 


hand  is  unusual,  and  contraiy  to  what 
citizens  are  accustomed  to  regard  as 
their  moral  and  political  rights,  may  be 
conceded,  but  tnat  does  not  make  it 
unconstitutional.  Bein^  an  exercise 
of  a  le$^al  and  constitutional  right  by 
the  le^slature,  they  are  answerable 
for  their  action  only  to  their  constitu- 
ents." In  Philadelphia  v.  Fox,  64  Pa, 
169,  which  involved  the  question  of  the 
power  of  the  legislature  to  deprive  the 
city  of  the  control  and  management  of 
the  Girard  and  other  public  trusts,  and 
in  which  it  was  hela  that  the  court 
might  vest  the  management  of  these 
trusts  in  a  commission  appointed  as 
prescribed  by  the  statute,  the  court 
said,  with  reference  to  the  power  of  the 
lejriEdature  over  municipal  corporations : 
''The  sovereign  may  continue  its  corpo- 
rate existence  and  yet  assume  or  resume 
the  appointments  of  all  its  officers  and 
agents  into  its  own  hands,  for  the 
power  which  can  create  and  destroy 
can  modify  and  change. "  Similar  views 
were  expressed  by  this  court  in  Darby 
V.  Sharon  Hill,  112  Pa.  66,  70. 

Rhode  Idand.  —  In  Newport  v. 
Horton,  22  R.  I.  196,  201,  the  le^sla- 
ture  had  passed  an  act  establishing  a 
board  of  police  commissioners  for 
Newport,  and  conferred  the  power  of 
appointing  the  commissioners  on  the 
governor.  The  board  was  vested  with 
the  power  of  appointing  the  chief  of 
police.  The  court  held  that  police 
officers  are  appointed  to  perform  a 
public  service,  and  in  appointing  them 
a  city  exercises  one  of  the  functions  of 
government  acting  for  the  State,  and 
that  the  act  did  not  infringe  any  in- 
herent right  of  local  self-government, 
the  right  of  the  city  to  control  its 
police  force  not  being  reserved  by  the 
Constitution  of  the  State.  The  court 
discusses  the  historical  origin  of  towns 
in  Rhode  Island,  and  concedes  that  they 


had  a  self-governing  organization  before 
the  colony  received  a  charter  from  the 
English  parliament,  and  that  "the 
form  of  government  adopted  under 
that  charter  was  a  federation  of  towns 
rather  than  a  colony."  But  the  sub- 
sequent course  of  events  shows  that 
the  towns  relinquished  the  absolute 
control  of  their  own  affairs,  which  they 
originally  possessed,  and  ^nerally 
towns  were  treated  as  deriving  their 
powers  from  the  State  rather  than 
from  an  independent  right  of  local  self- 
government.  The  conclusion  which 
the  court  reaches  is  that  "Towns  and 
cities  are  recognized  in  the  Consti- 
tution, and  doubtless  they  have  rights 
which  cannot  be  infringed.  What  the 
full  limit  and  scope  of  those  rights  may 
be  cannot  be  determined  in  the  de- 
cision of  this  case.  The  court  cannot 
properly  go  beyond  the  Question  before 
It.  We  assume  that  the  towns  and 
cities  in  this  State  have  the  same  rights 
which  towns  and  cities  have  in  other 
States  under  the  prevalent  form  of 
State  government.  Our  inauiry,  there- 
fore, IS  whether  the  establishment  of 
police  authorities  by  the  State  infringes 
the  rights  of  self-government."  See 
also  Horton  v.  Newport,  27  R.  I.  283: 
61  Atl.  Rep.  759. 

Virginia,  —  In  Burch  v.  Hardwicke, 
30  Gratt.  (Va.)  24,  the  court  held  that 
the  chief  of  police  of  a  city  is  an  officer 
of  the  State,  and  not  of  the  municipality, 
and  therefore  is  subject  to  complete 
legislative  control,  out  in  so  doing 
declared  that  "Citi^  and  towns  are 
mere  territorial  divisions  of  the  State, 
endowed  with  corporate  powers  to  lud 
in  the  administration  of  public  affairs. 
They  are  instrumentalities  of  the  gov- 
ernment acting  under  delegated  powers, 
subject  to  the  control  of  the  legislature, 
except  so  far  as  may  be  otherwise 
expressly  provided  by  the  Constitution. 
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to  it  the  right  of  local  self-government  and  the  right  of  municipalities 
to  choose  their  own  local  officers  and  rulers,  nor  was  it  intended  to 
delegate  such  power  to  the  legislature.  Accordingly,  wherever  such 
right  of  local  self-government  has  been  recognized,  the  right  of  the 
legislature  to  appoint,  or  to  authorize  the  executive  of  the  State  to 
appoint,  a  municipal  officer  is  denied.  Only  the  people  of  the  mu- 
nicipality can  exercise  that  power,  and  the  powers  and  duties  of  the 
legislature  end  with  the  enactment  of  laws  prescribing  the  manner 
of  selection  and  the  duties  of  the  officers.  These  views  have  been 
adopted  by  the  courts  of  Michigan,  Indiana,  and  Kentucky.^ 


*  Michigan.  —  In  People  v.  Hurl- 
but,  24  Mich.  44,  antej  §  97,  it  was  held 
that  the  legislature  had  no  power  to  ap- 
point the  members  of  a  board  of  public 
works  of  the  city  of  Detroit  as  perma- 
nent officers  for  the  full  term,  or  the 
specific  portions  of  such  terms  provided 
by  the  act  creating  the  board  for  the 
respective  members  thereof.  The  Con- 
stitution of  Michigan  contains  a  provi- 
sion that  "  Judlcisil  officers  of  cities  and 
villages  shall  be  elected ;  and  all  other 
officers  shall  be  elected  or  appointed  at 
such  time  and  in  such  manner  as  the 
le^pslature  may  direct.''  In  applying 
this  provision  the  court  considered  the 
question  whether  municipalities  had 
the  right  of  local  self-eovemment  be- 
yond Te^slative  control,  and  being  of 
the  opinion  that  they  had,  held  that 
officers  must  be  elected  by  the  people 
of  the  city,  or  appointed  by  the  local 
authorities  so  elected  by  the  peo{)le. 
As  this  is  apparently  the  nrst  case  which 
recognises  an  inherent  right  of  self- 
government  beyond  legislative  control, 
the  views  expressed  by  the  court  liave 
a  peculiar  and  special  interest.  Mr. 
Chief  Justice  Campbell  said:  ''This  is 
no  mere  political  theoiy,  but  appears  in 
the  Constitution  as  the  founoation  of 
all  our  polity.  There  is  no  middle 
ground.  A  city  has  no  constitutional 
safeguards  for  its  people,  or  it  has  the 
right  to  have  all  its  officers  appointed 
at  home.  Unless  this  power  is  exclu- 
sive, the  State  may  manage  all  city 
affairs  by  its  own  functionaries.  The 
only  reasonable  meaning  of  the  consti- 
tutional clause  in  question  is  that,  when 
the  legislature  has  designated  the  time 
and  manner  of  appointment  or  election, 
the  local  authority  shall  fill  the  offices 
as  so  ordained.''  Mr.  Justice  CooUy 
said:  ''The  State  may  mould  local  in- 
stitutions according  to  its  views  of  pol- 
icy or  expediency;    but  local  govern- 


ment is  matter  of  absolute  right,  and 
the  State  cannot  take  it  away.  It  would 
be  the  boldest  mockery  to  speak  of  a 
city  as  possessing  municipal  liberty 
where  the  State  not  only  shaped  its  gov- 
ernment, but  at  discretion  sent  in  its 
own  agents  to  administer  it ;  or  to  call 
that  system  one  of  constitutional  free- 
dom under  which  it  should  be  eaually 
admissible  to  allow  the  people  full  con- 
trol in  their  local  affairs  or  no  control 
at  all."  The  courts  of  Michigan  have 
steadily  adhered  to  the  principles 
adopted  in  this  case.  See  Attorney- 
General  V.  Lathrop,  24  Mich.  235 ;  Peo- 
ple V.  Springwells,  25  Mich.  153;  Peo- 
£le  V.  Detroit  Common  Council,  28 
[ich.  228 ;  People  v.  Detroit  Common 
Council,  28  Mich.  108,  228;  Park  Com- 
missioners V.  Detroit,  29  Mich.  343; 
AUor  V.  Wayne  County  Auditors,  43 
Mich.  76;  Robertson  v.  Baxter,  57 
Mich.  127 ;  Attorney-General  v.  Detroit 
Common  Council,  58  Mich.  213;  Wil- 
cox V.  Paddock,  65  Mich.  23 ;  Board  of 
Metropolitan  Police  v.  Auditors  of 
Wayne  County,  68  Mich.  576 ;  Attorney- 
General  V.  Trombly,  89  Mich.  50; 
Davock  V.  Moore,  105  Mich.  126,  128; 
Moreland  v.  Miller,  126  Mich.  381.  See 
ante,  {  97 ;  Freeholders'  Charters,  ante, 
§  63.  But  when  an  officer  in  a  city 
exists  solely  by  the  legislative  will,  the 
legislature  has  the  power  to  abolish 
the  office,  and  confer  its  functions  on 
another  officer.  Attorney-General  v. 
Cogshall,  107  Mich.  181. 

Indiana.  —  In  State  v.  Denny,  118 
Ind.  382,  and  State  v.  Denny,  118  Ind. 
449,  the  statute  under  consideration 
assumed  to  give  to  a  board  of  public 
works  chosen  by  the  legislature  from 
residents  of  the  city  the  exclusive 
jHJwer  and  control  over  the  construc- 
tion, supervision,  cleaning,  repairing, 
improving  and  lighting  of  streets,  &c., 
in  cities  of  a  certain  population,  and 
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§  100.  Biffht  of  Locftl  Satt-OoTemment;  Texas.  —  The  conflict 
which  has  arisen  between  the  courts  on  the  subject  of  municipal 
home  rule  is  well  illustrated  in  the  decisions  of  the  courts  of  last  re- 
sort of  the  State  of  Texas.  By  the  charter  of  Galveston,  enacted 
in  1901,  provision  was  made  for  the  election  and  appointment  of  five 
conunissioners  to  whom  all  powers  of  the  municipality  were  en- 
trusted, including  the  powers  to  pass  ordinances,  by-laws,  &c.  Three 
of  these  commissioners  were  appointed  by  the  governor  of  the  State, 
one  of  whom  was  designated  as  president  of  the  board  of  commission- 
ers, and  the  commissioners  court  of  Galveston  County  was  directed 
to  order  an  election  of  two  other  commissioners,  who,  together  with 
the  three  commissioners  appointed  by  the  governor,  should  constitute 
the  board  of  conunissioners  of  the  city  of  Galveston.  The  Court  of 
Criminal  Appeals  of  Texas,  on  writ  of  habeas  corpus,  issued  on  the 
application  of  a  person  who  had  been  fined  for  a  violation  of  a  sani- 
tary ordinance  adopted  by  the  board  of  commissioners,  held  that  this 
statute  was  unconstitutional.^    The  court  said  that  the  commission- 

the  court  held  that  it  denied  the  lig^ht  ner  of  selection  and  the  duties  of  the 
of  local  self-government  to  these  cities  officers/'  These  cases  were  affirmed  in 
and  was  unconstitutional.  In  Evans-  State  v.  Fox,  158  Ind.  126,  holding  to 
ville  V,  State,  118  Ind.  382,  426.  a  stat-  be  unconstitutional  an  act  placing  the 
ute  creatinjg  a  metropolitan  police  and  management  of  ^police  and  fire  depart- 
fire  board  m  certain  cities,  such  bo&rd  ments  of  a  municipal  corporation  of 
being  elected  by  the  legislature,  was  a  certain  class  of  municipalities  under 
held  invalid  for  the  same  reason.  In  the  control  of  boards  appointed  by  the 
State  V.  Denny,  118  Ind.  449,  the  court  governor  of  the  State, 
said:  '*As  we  interpret  the  theory  of  Kentucky.  —  In  Lexingtons.  Thomp- 
our  State  government,  this  right  of  son,  113  Ky.  540,  it  was  held  that  the 
local  self-government,  vested  in,  exer-  fixing  of  the  compensation  of  the  offi- 
cised  and  enjoyed  by,  the  people  of  the  cers  and  members  of  a  cit^  fire  depart- 
municipalities  of  the  State  at  the  time  ment  is  not  governmental  m  its  nature, 
of  the  adoption  of  the  Constitution  yet  but  is  a  matter  affecting  the  city  in  its 
remains  m  them,  unless  expressly  private  or  corporate  capacity,  and  that 
vielded  up  and  granted  to  one  of  the  a  statute  attempting  to  fix  such  corn- 
branches  of  the  State  government  by  pensation  is  unconstitutional  as  violat- 
the  Constitution.  And  in  the  decision  ing  the  city's  right  to  control  its  private 
of  the  question  presented  in  this  case,  affairs.  See  ante,  {  07  and  notes, 
it  is  only  necessary  to  determine  *  Ex  parte  Lewis,  45  Tex.  Ciim.  Rep. 
whether  or  not  that  power  is  granted  1.  Henderson.  J.,  who  delivered  the 
to  the  legislative  branch  of  the  govern-  opinion  of  the  Court  of  Appeals, 
ment,  as  it  is  only  it  which  attempted  summed  up  its  views  as  follows :  '*The 
to  deprive  the  people  of  cities  of  the  fact  that  a  system  of  municipal  govem- 
riffht  to  choose  their  own  officers  and  ment  was  long  in  vogue  prior  to  the 
aaminister  their  local  affairs."  It  also  enactment  of  the  Constitution,  and 
said:  ''The  conclusion  we  unhesitat-  that  under  this  system,  from  time  im- 
inffly  reach  is,  that  the  right  of  local  memorial,  local  self-government  was 
seu-govemment  in  towns  and  cities  of  recognized,  and  the  power  of  the  suf- 
this  State  is  vested  in  the  people  of  the  fra^ns  in  cities  to  elect  their  own  mu- 
respective  municipalities,  and  that  the  nicipal  officers  was  conceded,  and  that 
General  Assembly  has  no  right  to  ap-  nowhere  and  at  no  time  had  the  power 
point  the  officers  to  manage  and  admin-  ever  been  claimed  on  the  part  of  the 
ister  municipal  affairs:  tnat  the  right  legislature  to  interfere  by  authorising 
of  the  General  Assembly  ends  with  the  the  governor  to  appoint  local  munici- 
enactment  of  laws  prescribing  the  man-   pal  officers,  must  afford  strong  evidence 
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ers  appointed  were  both  executive  and  legislative  officers  of  the  city 
of  Galveston^  and  that  the  legislature,  in  making  these  officers  ap- 
pointive, went  further  than  the  legislature  of  any  State  ever  attempted 
to  go  before.  Following  the  decisions  which  hold  that  the  legis- 
lature cannot  deprive  a  municipality  of  the  right  to  elect  or  appoint 
its  own  officers,  the  court  held  that  the  right  of  local  self-government 
in  municipalities  was  an  inherent  part  of  the  general  scheme  of  the 
Constitution  of  Texas,  although  not  expressly  recognized  otherwise 
than  as  after  mentioned;  that  the  inhabitants  and  citizens  of  the 
municipality  could  not  be  deprived  of  this  right;  and  that  the  legis- 
lature could  not  undertake  to  appoint  the  permanent  officers  of  the 
municipality  or  authorize  the  governor  to  appoint  them.^  The 
court  also  construed  the  constitutional  provision  that  all  qualified 
electors  who  have  resided  in  a  city  for  six  months  immediately  pre- 
ceding an  election  in  any  city  should  "have  the  right  to  vote  for  the 
mayor  and  all  other  elective  officers"  as  guaranteeing  the  right  to 


of  an  existing  condition  which  would 
indicate  that  there  was  no  purpose  on 
the  part  of  those  who  framed  our  or- 
^mic  law  to  destroy  a  system  of  muni- 
cipal government  which  had  always 
heretofore  been  recognized.  We  do  not 
understand  that  the  Constitution  grants 
all  power  which  is  not  expressly  re- 
served to  the  legislative  body  of  govern- 
ment. This  is  reserved  to  the  people. 
Only  the  law-making  power  belongs 
to  the  legislature,  and  this  must  be 
in  accordance  with  the  Constitution 
and  with  the  principles  of  local  self- 
government  reserved  to  the  people  of 
the  State,  because  the  Constitution 
says  that  all  political  power  is  inherent 
in  the  people,  not  in  the  legislature^  and 
the  rignt  of  local  self-government  is  re- 
served to  the  State.  Local  self-govern- 
ment is  not  the  mere  whim  and  caprice 
of  the  legislative  department,  nor  does 
it  appertain  to  any  distinctive  locality 
of  tne  State,  but  to  the  whole  State, 
and  as  it  had  aforetime  existed  in  the 
State.  The  principle  of  local  self- 
government  is  apphcable  to  every  or- 
ganized portion  of  the  State,  and  in  the 
history  and  traditions  of  our  Common- 
wealth, as  well  as  that  of  other  States, 
municipalities  always  exercised  the 
right  to  select  their  own  local  self-gov- 
ernment which  remains  imimpaired  to 
the  State.  The  legislature  is  the  law- 
making power,  and  to  it  alone  is  re- 
ferred the  authority  to  make  laws ;  but  it 
has  no  right,  under  the  guise  of  its  law- 
making authority,  to  overturn  the  prin- 


ciples of  local  self-government  which 
have  been  handed  down  to  us  from  our 
fathers.  Nor  wiU  it  be  conceded  that 
the  right  to  make  laws  on  the  part  of 
the  legislature  carries  with  it  the  right 
to  appoint  to  oMce  either  by  themselves 
or  through  an  agent.  They  undoubt- 
edly have  the  right  to  create  offices  and 
Erescribe  their  duties,  but  here  their 
Lw-making  functions  cease,  and  the 
filling  of  the  office  belongs  to  the 
locaJity." 

*  In  the  later  oases  of  Ex  parte  An- 
derson, 46  Tex.  Crim.  Rep.  372,  and 
Ex  parte  Levine,  46  Tex.  Crim.  Rep. 
364,  the  Court  of  Criminal  Appeals  had 
before  it  the  validity  of  the  acts  of  a 
board  of  conunissionerB  appointed  by 
the  eovemor  for  the  city  of  Corsicana, 
whicn  under  the  statute  had  control 
and  supervision  of  the  fire,  police,  sani- 
tary, and  street  departments,  and  which 
was  not  subject  to  the  direction  of  the 
city  council.  The  court  adhered  to  the 
views  expressed  in  Ex  parte  Lewis,  45 
Tex.  Crim.  Rep.  1,  although  the  cases 
appear  to  have  oeen  decided  upon  other 

g-ounds.  In  Ex  parte  Tracey  (Tex. 
rim.  App.),  93  S.  W.  Rep.  638,  the 
Court  of  Criminal  Appeals  held,  with- 
out departing  from  its  earlier  decisions 
in  other  respects,  that  a  chief  of  police 
is  a  State  and  not  a  municipal  officer, 
and  that  the  municipality  has  no  in- 
herent right  to  control  his  appointment. 
It  also  held  that  the  title  and  powers 
of  de  facto  officers  of  the  corporation 
cannot  be  collaterally  attacked. 
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the  voters  to  elect  the  officers  of  a  municipality  and  not  merely  as  de- 
fining the  qualifications  of  the  voters.  But  the  Supreme  Court  of 
Texas,  which  has  final  jurisdiction  over  all  civil  appeals,  later  sus- 
tained the  validity  of  the  same  charter  in  an  action  by  certain  tax- 
payers to  restrain  the  city  from  enforcing  ordinances  of  the  board  of 
commissioners  for  the  payment  of  revenues,  dues,  or  taxes.  In  har- 
mony with  the  great  weight  of  authority  in  other  jurisdictions,  the 
Supreme  Court  held  that  the  people  of  Galveston  had  not  the  "in- 
herent right"  to  select  their  own  municipal  officers;  that  in  Gal- 
veston, as  elsewhere,  a  municipal  corporation  can  exist  only  by  and 
through  an  act  of  the  legislature  of  the  State ;  that  it  has  no  power  not 
granted  by  charter  and  can  have  no  officers  not  provided  for  by  law; 
that  the  doctrine  of  vested  rights  and  powers  of  local  self-government 
derived  from  "  history  and  traditions  "  asserted  a  higher  law  than  the 
Constitution,  for  if,  in  the  absence  of  a  prohibition,  the  legislature 
could  not  enact  a  law  in  contravention  of  "history  and  traditions,'* 
the  constitutional  convention  could  not  by  express  provision  have 
authorized  it  to  be  done;  and  that  since  a  municipal  corporation 
can  only  exist  by  legislative  authority,  it  can  have  no  officer  which 
is  not  provided  by  charter  and  can  exercise  no  power  which  is  not 
granted  by  the  legislature.  It  follows  that  the  creation  of  such  cor- 
porations and  every  provision  with  reference  to  their  organization  is 
the  exercise  of  the  legislative  power  which  inheres  in  the  whole  people 
of  the  State,  but,  by  the  Constitution,  is  delegated  to  the  legislature; 
and  therefore  it  is  within  the  power  of  the  legislature  to  determine 
what  form  of  government  will  be  most  beneficial  to  the  public  and 
to  the  people  of  a  particular  community.  The  Supreme  Court  also 
adopted  the  view  that  the  provision  of  the  Constitution  of  Texas 
that  "all  qualified  electors  of  the  State  as  herein  described  who  have 
resided  for  six  months  immediately  preceding  an  election  within  the 
limits  of  any  city  or  incorporated  town  shall  have  the  right  to  vote 
for  mayor  and  all  other  elective  officers,"  was  not  a  guarantee  that 
the  mayor  and  other  officers  of  the  municipality  should  be  elective 
officers,  but  was  merely  a  regulation  of  the  elective  franchise,  and 
that  this  provision  was  not  violated  by  the  appointment  of  commis- 
sioners for  the  city  by  the  governor.* 

*  Brown  v,  Cit^  of  Galveston^  97  stated  in  1901.  In  Nolan  County  v. 
Tex.  1.  This  decision  has  been  cited,  Beall,  98  Tex.  104,  109,  a  question  re- 
followed,  and  approved  in  Kettle  v,  lating  to  the  enforcement  of  the  local 
Dallas,  35  Tex.  Civ.  App.  632,  and  option  laws  with  reference  to  the  sale 
Callaghan  t;.  Tobin,  40  Tex.  Civ.  App.  oi  intoxicating  liquors  came  before  the 
441;  90  S.  W.  Rep.  328,  332.  And  the  Supreme  Court,  and  that  court  held  that 
city  of  Galveston  is  operating  and  act-  as  the  question  before  it  had  reference 
ing  imder  the  charter  enacted  as  above  to  the  criminal  laws  of  the  State  it  felt 
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§  101  (58  a).  Home  Rule  Proviaion  of  New  York  and  Wii- 
coiudn  Oonstitatioiui.  —  In  New  York  a  constitutional  guarantee 
protects  the  right  of  local  self-government  only  in  so  far  as  it  in- 
volves the  election  or  appointment  of  local  officers.  This  Constitu- 
tion declares  that  all  municipal  officers  whose  election  or  appointment 
is  not  provided  for  by  the  Constitution  shall  be  elected  by  the  electors 
of  the  municipalities  or  of  some  division  thereof,  or  appointed  by 
such  authorities  thereof  as  the  legislature  shall  designate  for  that 
purpose.^    This  provision  of  the  Constitution  only  applies  to  those 


itself  bound  to  follow  the  dedsions  of 
the  Court  of  Criminal  Appeals  on  the 
subject.  It  also  referred  to  the  conflict 
which  had  arisen  between  the  Supreme 
Court  and  the  Court  of  Criminal  Appeals 
in  regard  to  the  provisions  of  the  Gal- 
veston charter,  and  said  that,  inas- 
much as,  the  question  before  the  Su- 
preme Court  arose  in  a  strictly  civil 
action,  while  the  question  before  the 
Court  of  Criminal  Appeals  arose  in  a 
strictly  criminal  proceeding,  and  there- 
fore the  decisions  of  the  respective 
courts  were  final  and  clearly,  within 
their  respective  jurisdictions,  whilst 
the  conflict  was  to  be  regretted,  no 
means  of  settling  the  dmerenoe  in 
opinion  existed  or  could  ^exist  until 
provision  therefor  was  made  in  the 
Constitution. 

*  In  People  v.  State  Board  of  Tax 
Commissioners,  174  N.  Y.  417,  431, 
Vann,  J.,  in  ^scusedng  the  history  of 
this  constitutional  provision,  declares 
that  "The  principle  of  home  rule  or  the 
right  of  kx^l  self^ovemment  as  to  the 
local  affairs  existed  before  we  had  a 
Constitution."  He  refers  to  the  cus- 
toms and  liberties  which  had  been 
granted  to  various  cities,  boroughs,  and 
towns  prior  to  Magna  Charta,  among 
which  was  the  right  to  select  certain 
local  officers  from  their  own  citizens 
and  with  some  restrictions  to  manage 
their  own  affairs.  He  pointed  out  that 
these  customs  and  liberties  were  pro- 
tected and  guaranteed  by  Magna 
Charta,  and  the  rights  thus  secured, 
although  at  times  denied  and  violated 
by  the  ruling  monarch,  were  never 
lost,  and  were  brought  over  by  the 
colonists.  The  liberties  and  customs 
of  localities  reappear  on  a  novel  and 
wider  basis  in  the  town  meetings  of 
New  England  and  the  various  colonies 
including  the  colony  of  New  York ;  and 
the  right  of  the  inhabitants  of  town- 
ships and  manors  to  meet  at  stated 
Uwea  in  public  town  meetings,  elect 


town  officers,  and  transact  town  busi- 
ness, was  well  established  and  recog- 
nized by  a  statute,  whilst  New  Yonc 
was  still  a  colony.  The  business  trans- 
acted at  the  town  meeting  related  to 
highways,  care  of  the  poor,  and  matters 
of  purely  local  concern.  It  was  con- 
fined to  the  affairs  of  a  small  district, 
and  was  clearly  separated  from  public 
matters  of  interest  to  the  colony  at 
laige.  The  officers  elected,  generally 
by  viva  voce  vote,  were  supervisors, 
assessors,  collectors,  constables,  com- 
missioners of  hiKhways,  and  overseers 
of  the  poor.  Tne  powers  and  duties 
of  these  officers  were  regulated  by 
statute,  but  the  right  to  select  them 
resided  in  the  people  of  the  locality  and 
was  stubbornly  insisted  upon  as  mvio- 
lable.  The  first  Constitution  of  1777 
recognized  local  self-government  as  al- 
ready existing,  and  continued  and 
protected  it  by  providing  that  "town 
clerks,  supervisors,  assessors,  consta- 
bles, and  collectors,  and  all  officers  here- 
tofore eli^ble  by  the  people  shall  al- 
ways contmue  to  be  so  eligible  "  (§  29). 
The  second  Constitution  of  1821  con- 
tinued the  right  by  the  general  clause 
applicable  to  county,  town,  city,  and 
village  offices  that  vall  officers  hereto- 
fore elected  by  the  people  shall  con- 
tinue to  be  elected ;  and  all  other  offi- 
cers whose  appointment  is  not  pro- 
vided for  by  this  Constitution,  ana  all 
officers  whose  office  may  be  hereafter 
created  by  law  shall  be  elected  by  the 
people,  or  appointed,  as  may  by  law 
be  directed^'  (art.  iv.  {  15).  The 
third  Constitution  of  1846  continued 
the  principle,  and  extended  the  right  by 
a  provision  as  follows:  "All  county 
omcere  whose  election  or  appointment 
is  not  provided  for  by  this  Constitu- 
tion shall  be  elected  by  the  electors  of 
the  respective  coimties  or  appointed 
by  the  Doards  of  supervisors,  or  other 
county  authorities,  as  the  ledslature 
shall  direct.    All  city,  town,  and  village 
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offices  existing  at  the  time  of  its  adoption.  As  to  all  offices  created 
thereafter,  the  power  of  the  legislative  to  provide  for  or  direct  the 
method  of  appointment  is  not  affected.^  The  provisions  of  the  New 
York  Constitution,  when  read  in  the  light  of  contemporaneous  his- 
tory, show  that  the  object  of  the  people  in  enacting  them  was  to  pre- 
vent centralization  of  power  in  the  State,  and  to  continue,  preserve, 
and  expand  local  self-government^    This  was  effected  by  assign- 


officers,  whose  election  or  appointment 
IB  not  provided  for  bv  this  Constitution, 
shall  be  elected  by  tne  electors  of  such 
cities,  towns,  and  villages,  or  of  some 
division  thereof,  or  appointed  by  such 
authorities  thereof,  as  the  legislature 
shall  detd^nate  for  that  purpose.  All 
other  oflScers  whose  election  or  a^ 
pointment  is  not  provided  for  by  this 
Constitution,  ana  all  officers  whose 
offices  mav  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  ap- 
pointed as  the  legislature  may  direct " 
(art.  z.  i  2).  This  provision  was 
transferred,  ipsianmU  wr6ts,  into  the 
present  Constitution  of  1894  (art.  x. 
S  2).  In  construing  this  section  of  the 
Constitution,  along  with  other  sections 
relating  to  the  election  or  appointment 
of  officers,  it  has  been  held  that  officers 
must  be  elected  or  appointed,  and  that 
the  same  office  cannot  be  elective  and 
appointive  at  the  same  time  and  place ; 
and  that  {  1392  of  the  revised  charter 
of  the  city  of  New  York,  amending  the 
original  charter,  which  provided  that 
city  magistrates  should  be  appointed 
bjr  the  mayor  for  a  term  of  ten  years, 
directing  that  those  within  the  borough 
of  BrooKlyn  should  be  elected  inst^td 
of  appointed,  and  that  those  in  the  bor- 
oughs of  Blanhattan  and  the  Bronx 
should  be  appointed  as  before,  was  un- 
constitutionjBkL  Werner^  J.,  said:  "If 
this  is  not  the  fair  and  reasonable  con- 
struction of  this  provision  of  the  Con- 
stitution, then  it  is  within  the  power  of 
the  legislature  to  authorise  the  employ- 
ment of  both  methods  at  the  same 
time,  in  the  same  territorial  or  civil 
division,  or  in  different  divisions,  either 
to  suit  the  caprice  of  a  daj  or  the  exi- 
gencies of  a  political  condition."  Peo- 
ple V,  Dooley,  171  N.  Y.  74,  aff'g  09 
■  Y.  App.  Div.  512. 

>  People  V.  aute,  50  N.  Y.  451; 
People  V.  Palmer,  52  N.  Y.  83;  Fire 
DeiMutment  v.  Atlas  Steamship  Co., 
106  N.  Y.  566;  Matter  of  Allison  v. 
Welde,  172  N.  Y.  421. 

'  In  People  v.  MdOnney,  52  N.  Y. 


&' 


374,  the  court  said :  ''The  obvious  pur- 
pose of  the  provision  of  the  Constitution 
which  has  been  quoted  was  to  secure  to 
the  people  of  the  cities,  towns,  or  vil- 
lages of  the  State  the  ri^ht  to  have 
their  local  affairs  administered  by 
officers  selected  by  themselves."  In 
People  V.  Albertson,  55  N.  Y.  50,  Allen. 
J.,  ^ke  to  the  same  effect  and  used 
the  following  langua^:  ''Faithfully 
observed,  and  effect  given  to  it  in  its 
spirit  as  well  as  in  its  letter,  it  effectu- 
sdly  secures  to  each  of  the  ^vemmental 
divisions  of  the  State  the  right  of  choos- 
injg  or  appointing  its  own  tocal  officers, 
without  let  or  hindrance  from  the  State 
govermnent,  and  none  can  be  deprived 
of  the  rights  and  franchises  thus  guar- 
anteed to  alL  The  theory  of  the  Con- 
stitution is,  that  the  several  counties, 
cities,  towns,  and  villages  are,  of  right, 
entitled  to  choose  whom  they  will  luive 
to  rule  over  them ;  and  that  this  right 
cannot  be  taken  from  them  and  the 
electors  and  inhabitants  disfranchised 
by  any  act  of  the  legislature,  or  of  any 
or  all  the  departments  of  the  State  gov- 
ernment combined.  This  right  of  self- 
government  lies  at  the  foundation  of 
our  institutions,  and  cannot  be  dia- 
turbed  or  interfered  with,  even  in  re- 
spect to  the  smallest  of  divisions,  into 
which  the  State  is  divided  for  govern- 
mental purposes,  without  weaKeninjg 
the  entire  foundation ;  and  hence  it  is 
a  right  not  only  to  be  carefully  guarded 
by  every  department  of  the  govern- 
ment, but  every  infraction  or  evasion 
of  it  to  be  promptly  met  and  con- 
demned, especially  by  the  courts  when 
such  acts  become  the  subject  of  judi- 
cial investigation. " 

In  RatBwne  v.  Wirth,  150  N.  Y. 
459,  487,  0*Brien,  J.,  said:  "The  true 
interpretation,  scope,  and  meaning  of 
this  section  of  the  Constitution  has  been 
frequently  passed  upon  by  this  court, 
and  it  has  been  uniformly  held  that  its 
obvious  purpose  was  to  secure  to  the 
people  of  the  cities,  towns,  and  villages 
of  the  State  the  right  to  have  toe 
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ing  the  choice  of  local  officers  to  the  people  of  the  local  divisions, 
and  the  principle  of  home  rule  is  preserved  by  continuing  the  right 
of  these  divisions  to  select  their  local  officers  with  the  general  func- 
tions which  have  always  belonged  to  the  office.  Unless  the  office, 
by  whatever  name  it  is  known,  is  protected,  the  courts  have  held 
that  the  right  to  choose  the  officers  would  be  lost,  for  with  his  former 
functions  gone  he  would  not  be  the  officer  contemplated  by  the  Con- 
stitution, even  if  the  name  was  retained.  Unless  the  office  or  officer  be 
mentioned  eo  nomine  in  the  Constitution,  the  name  may  be  changed 
or  the  office  abolished,  provided  the  functions,  if  retained  at  all,  re- 
main in  some  officer  chosen  by  the  locality.  Local  functions  cannot 
be  transferred  to  a  State  officer.  The  legislature  has  the  power  to 
regulate,  increase,  or  diminish  the  duties  of  a  local  officer,  but  this 
power  is  subject  to  the  limitation  that  no  essential  or  exclusive  func- 
tion belonging  to  the  office  can  be  transferred  to  an  officer  appointed 
by  central  authority.  The  office  may  go,  but  the  function  must  be 
exercised  locally  if  exercised  at  all.  While  no  arbitrary  line  is  drawn 
to  separate  the  powers  of  local  and  State  officers,  the  integrity  of  the 
local  office  is  protected  with  its  original  and  inherent  functions  un- 
impaired. What  the  Constitution  prohibits  is  legislative  interference, 
whether  direct  or  indirect,  with  the  vital,  intrinsic,  and  inseparable 
functions  of  the  local  office.^  But  the  constitutional  provision  does 
not  prevent  the  legislature  from  creating  a  new  district  embracing 
the  territory  of  two  or  more  municipal  divisions  of  the  State  and 
appointing  or  authorizing  the  executive  to  appoint  State  officiab  to 
exercise  in  such  district  functions  formerly  belonging  to  the  local 
officers  of  the  various  municipal  divisions.'    But  such  district  must 

local  offices  administered  by  officers  se-  New  York,  62  N.  Y.  567 ;   Matter  of 

lected  by  themselves.    It  was  designed  the  Mayor,  &c.  of  New  York,  90  N.  Y. 

to  protect  and  sive  force  and  effect  to  560 ;   Matter  of  Gertum  v.  Board  of 

the  principle  of  local  self-government  Supervisors,  109  N.  Y.  170 ;   Koch  v, 

whicn  has  always  been  regarded  as  fun-  Mayor,  &c.  of  New  York,  152  N.  Y.  72 ; 

damental  in  our  political  institutions,  People  v.  Howland,  155  N.  Y.  270; 

and  to  be  the  very  essence  of  every  re-  People   v.    Board   of    Supervisors   of 

publican  form  <n  government.     The  Oneida  County,  170  N.  Y.  105 ;  Matter 

ioca2  government,  even  in  the  smallest  of  Brenner,  IvO  N.  Y.  185 ;  Matter  of 

division  of  the  State,  is  the  preparatory  Allison  v,  Welde,  172  N.  Y.  421. 
school  in  which  the  citizen  acquires        *  In  People  v.  Draper,  15  N.  Y.  532, 

the  rudiments  of  self-jgovemment,  and  the  statute  combined  four  counties  into 

hence    these    institutions    have    been  one  police  district,  invested  five  police 

justly  regarded  as  the  nurseries  of  civil  commissioners  appointed  by  the  gov- 

liberty."  ^  emor,  acting  as  a  Doard  witn  the  may- 

*  People  V.  Tax  Commissioners,  174  ors  of  two  cities  in  the  district,  with  all 

N.  Y.  417,  434;   People  v.  Draper,  15  the  powers  belonging  to  certain  local 

N.  Y.  532;    People  v.  Raymond,  37  officers  of  the  respective  cities.     The 

N.  Y.  428;    Peoi>le  v,  Albertson,  55  new  board  was  authorized  to  appoint 

N.  Y.  50 ;    People  v.  Keeler,  20  Hun  and  control  all  the  policemen  who  were 

(N.  Y.),  175;   Astor  v.  Mayor,  &c.  of  to  act,  in  any  part  of  the  district,  re- 
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be  established  in  good  faith,  and  it  must  not  appear  that  its  estab- 
lishment is  an  obvious  attempt  to  evade  the  restrictions  relating  to 
home  rule  or  self-government,  and  that  it  is  not  in  fact  designed 
merely  to  affect  a  municipality  which  is  entitled  to  the  protection  of 
the  constitutional  provision.^  Notwithstanding  the  constitutional 
provision,  acts  authorizing  State  officials  to  erect  public  buildings 
and  lay  out  and  improve  streets,  parks,  and  highways,  the  expense 
of  which  was  to  be  paid  locally,  have  been  uniformly  sustained  by 
the  New  York  courts,  although  the  power  to  make  such  improve- 
ments had  been  previously  vested  in  the  local  authorities,  and  it  was 
urged  that  the  transfer  of  the  power  was  an  encroachment  upon  local 
self-government.'    But  the  courts  have  condemned  as  a  manifest 


gaidless  of  residence  or  county  lines. 
The  validity  of  the  act  was  upheld  upon 
the  ground  that  the  commissioners  tnus 
appointed  were  not  city  officers,  al* 
tnough  it  was  strongly  challenged  at 
the  bar  and  by  a  vigorous  dissenting 
opinion  as  a  violation  of  the  home  rule 
provision  of  the  New  York  Constitu- 
tion. Similar  acts  creating  a  new  sys- 
tem by  erecting  a  metropolitan  fire  m»- 
trict,  a  metropolitan  health  district,  a 
metropolitan  board  of  excise,  and  acap' 
ital  police  district,  each  embracing  tne 
territory  of  two  or  more  mumcipai 
divisions,  were  also  sustained,  although 
functions  formerly  belonging  to  local 
officers  were  transferred  to  State  offi- 
cials. People  V.  Pinckney,  32  N.  Y. 
377 ;  Metropolitan  Board  of  Health  v. 
Heister,  37  N.  Y.  661;  Metropolitan 
Board  of  Excise  v.  Barrie,  34  N.  Y.  657 ; 
People  V.  Shepard,  36  N.  Y.  285.  See 
also  People  v.  Metropolitan  Police,  19 
N.  Y.  188,  and  People  v.  Board  of 
Police,  26  N.  Y.  316. 

»  In  People  «.  Albertson,  55  N.  Y. 
50,  an  act  which  established  a  police 
district  consisting  of  a  citv  with  a  po- 
lice force  already  organized,  and  "three 
small  patches  of  sparsely  settled  terri- 
tory, in  all  less  than  a  square  mile,"  was 
held  imconstitutional,  as  an  obvious 
evasion  of  the  constitutional  prohibi- 
tion, because  it  was  designed  for  the 
city  only,  and  the  outside  fragments 
could  have  been  brought  into  the  city 
if  it  was  deemed  necessary  to  extend 
police  protection  to  them. 

»  People  V.  Flagg,  46  N.  Y.  401 ; 
Astor  V,  Mayor,  &c.  of  New  York,  62 
N.  Y.  567;  In  re  Woolsey,  95  N.  Y. 
135;  People  v.  McDonald,  69  N.  Y. 
362 ;  People  v.  Oneida  County,  170  N.  Y. 
105;   Hanlon  v,  Westchester  County, 


67  Barb.  (N.  Y.)  397 ;  Kirkwood  v.  New- 
burg,  45  Hun  (N.  Y.),  323,  327.  Not- 
withstanding  the  constitutional  pro- 
vision, the  legislature  may  designate 
certain  persons  to  audit  and  allow  all 
outstanding  claims  against  a  citv, 
which  the  city  is  legally  or  equitably 
obligated  to  pay.  Syracuse  v.  Hub- 
bard, 64  N.  Y.  App.  Div.  587.  In  Wil- 
cox V,  McClellan,  185  N.  Y.  9,  afif'g  110 
N.  Y.  App.  Div.  378,  it  was  held  that 
chaps.  629,  >630,  and  631  of  the  Laws 
of  1905,  regulating  the  powers  and 
duties  of  the  board  of  aldermen  of 
the  city  of  New  York  and  the  board 
of  estimate  and  apportionment  (anUf 
§  26),  and  giving  to  the  latter  the 

Eower  to  grant  franchises  in  the  pub- 
c  streets,  were  not  unconstitutional 
merely  because  the  board  of  aldermen 
had  had,  prior  to  their  passage,  the  sole 
control  of  the  streets,  and  authority  to 
grant  franchises  therein.  It  was  con- 
tended that  the  legislature  had  no 
power  to  pass  these  utws,  since  it  was 
an  attempt  to  abolish  or  greatly  re- 
strict the  powers  and  duties  of  the 
board  of  aldermen  as  the  le^lative 
and  governing  board  of  the  city,  and 
tranter  these  powers  and  duties  to  the 
board  of  estimate  and  apportionment. 
The  court,  however,  held  that  art  x. 
§  2,  of  the  Constitution  had  no  applica- 
tion to  the  case,  as  the  statutes  did  not 
assume  to  appoint  any  one  to  a^  local 
or  other  omce,  but,  at  most,  simply 
impK>sed  some  new  and  additional 
duties  upon  the  board  of  estimate  and 
apportionment  which  had  theretofore 
been  performed  by  the  board  of  alder- 
men, and  that  there  was  nothing  in  the 
Constitution  forbidding  such  legisla- 
tion. Present  charter  of  Greater  New 
York  City,  ante,  §  26,  where  its  complex 
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violation  of  the  constitutional  provision  statutes  which,  directly 
or  indirectly,  authorize  the  appointment  of  local  officers  by  State 
officials  or  by  the  legislature,  or  extend  the  terms  of  local  officers 
already  elected,  or  limit  the  power  of  local  authorities  in  the  appoint- 
ment of  local  officers.'  The  court  has  also  said  that  the  legislature 
cannot  confer  upon  the  governor  of  the  State  an  absolute  and  un- 
qualified power  of  removal.  It  may  not  permit  the  governor  to 
remove  the  incumbent  from  a  city  office,  when  he  deems  him  not 
to  be  the  proper  man  for  the  place  and  thinks  a  better  one  could  be 
appointed.  The  intent  of  the  Constitution  is  that  the  office  shall 
be  filled  by  an  incumbent  whom  the  electors  of  the  locality  or  their 
chosen  officers  deem  the  proper  person  to  discharge  its  duties  re- 
gardless of  the  opinion  of  the  other  officers  or  other  electors  of  the 
State  on  that  subject.  When  the  Constitution  provides  that  the  officer 
shall  be  elected  by  the  electors  of  the  locality  or  appointed  by  some 
local  authority,  its  mandate  is  that  the  office  shall  be  filled  and  held 
solely  by  virtue  of  such  election  or  appointment.  An  absolute  power 
of  removal  in  the  governor  is  inconsistent  with  such  a  tenure.' 
And  in  applying  civil-service  provisions  of  the  Constitution  requir- 
ing the  selection  of  municipal  officers  according  to  fitness  ascer- 
tained by  a  competitive  examination,  the  right  of  selection  must  be 
preserved  to  the  municipal  authorities.  The  legislature  cannot  re- 
quire that  the  municipal  authorities  shall  appoint  to  a  local  office 
the  person  which  a  civil-service  commission  has  ascertained  to  have 
the  highest  qualifications  therefor,  since  the  right  of  appointment 
involves  the  power  of  selection  and  the  exercise  of  discretion  and 
judgment,  and  the  assumption  of  the  right  of  appointment  by  the 
commission  would  transfer  the  real  power  of  appointment  from  the 
local  authorities  to  the  civil-service  commission  and  thus  nullify 
the  constitutional  guarantee  of  local  self-government.'    Under  these 

scheme  of  goveminent  and  adminis-  People  v,  McKinney,  52  N.  Y.  374; 

tration  is  given.  overruling    People    v.    Batchelor,    22 

*  Warner  v.  People,  2  Denio,  272;  N.   Y.   128;    People  v.  Randall,  151 

Devoy  v.  Mayor,  &c.  of  New  York,  36  N.  Y.  497;  People  v,  Foley,  148  N.  Y 

N.  Y.  449;  People  ».  Bull,  46  N.  Y.  57;  677;   Matter  of  Haase,  88  N.  Y.  App. 

People  V.  McKinney,  52  N.  Y.  374;  Div.  242;  People  v.  Palmer,  154  N.  Y. 

People  V.  Crooks,  53  N.  Y.  648;  Matter  136. 

of  Brenner,  170  N.  Y.  185.  A  statute  «  People  v.  Ck)ler,  173  N.  Y.  103, 
extending  the  term  of  the  incumbent  116.  In  this  case  three  judges  were  of 
of  a  local  office  is  in  conflict  with  this  the  opinion  that  power  to  remove  a  city 
provision  of  the  Constitution,  because  officer  could  not  be  vested  in  the  eov- 
it  is  in  substance  an  appointment  by  emor  under  the  Constitution.  The 
the  legislature  to  the  office  for  the  ex-  remaining  three  judges  declined  to 
tendea  term,  and  an  usurpation  by  that  express  any  opinion  on  that  point,  say- 
body  of  the  right  to  fill  the  office,  which  ing  it  was  not  necessary  to  the  decision 
is  secured  by  the  Constitution  to  the  of  the  case, 
electors.    People  v.  Bull,  46  N.  Y.  57;        *  People  v.  Mosher,  163  N.  Y.  32. 
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principles  it  has  been  held  that  the  office  of  a  local  assessor  of 
taxes  is  protected  by  this  provision  of  the  Constitution,  and  the 
legislature  cannot  transfer  all  his  functions  to  a  State  officer  ap- 
pointed by  the  governor.*  But  the  constitutional  provision,  when 
invoked  in  relation  to  taxation,  should  be  considered  in  connection 
with  the  supreme  taxing  power  of  the  legislature,  and  neither  should 
be  so  construed  as  to  embarrass  or  cripple  the  other.  Hence,  when 
the  legislature  asserts  the  right  to  create  a  new  system  of  taxation 
for  the  purpose  of  subjecting  to  taxation  property  of  a  new  character 
hitherto  untaxed  with  some  other  property  incidental  thereto  and 
worthless  without  it,  the  fact  that  the  local  assessors  have  exercised 
jurisdiction  over  some  portion  of  the  property  so  taxed  does  not 
prevent  the  legislature  from  entrusting  the  assessment  of  the  whole 
of  such  property  to  officers  appointed  by  it  or  by  the  governor.* 
The  court  will  not  permit  this  constitutional  provision  to  be  evaded 
under  color  of  exercising  some  other  general  power  which  the 
legislature  may  possess.  The  right  of  the  people  to  select  their 
local  officers  cannot  be  evaded  or  disregarded  by  conferring  the 
power  of  appointment  upon  some  agency  of  their  own  selection, 
coupled  with  such  conditions  and  restrictions  as  to  make  the  choice 


»  People  t>.  Raymond,  37  N.  Y.  428. 

»  People  V.  Tax  Ck)m'r8,  174  N.  Y. 
417.  In  this  case  the  court  had  before 
it  the  provisions  of  certain  statutes 
amending  the  New  York  tax  law,  which 
authorized,  for  the  first  time,  the  assess- 
ment or  valuation  for  the  purpose  of 
general  taxation  of  all  "special  fran- 
chisee" by  a  State  board  of  tax  com- 
missioners appointed  by  the  governor. 
This  statute  declared  in  substance  that 
every  right,  authority,  or  permission  to 
construct,  maintain,  or  operate  struc- 
tures and  appliances,  for  public  use^  in, 
under,  above,  or  through  streets,  high- 
ways, and  other  public  places^  such  as 
railroads,  gas-pines,  water  mains,  poles 
and  wires  for  electric,  telephone,  and 
telegraph  lines,  and  the  like,  should  be 
"a  special  franchise."  For  purposes 
of  taxation  these  special  franchises  were 
made  real  estate,  and  were  declared  to 
include  the  value  of  the  tangible  prop- 
erty of  a  person  or  corporation,  situ- 
ated in,  upon,  under,  or  above  any 
street,  highway,  or  public  place  in  con- 
nection with  the  special  franchise,  but 
did  not  include  anything  that  was  not 
in  the  street  or  public  place,  and  ex- 
cluded the  power-house,  depots,  and 
all   structures   on   private    property. 


Previous  to  the  enactment  of  the  stat- 
ute, the  tangible  property  in  the  streets, 
highways,  and  pubhc  places  had  been 
taxed  by  the  local  assessors  as  real  es- 
tate in  the  same  maimer  as  other  real 
estate  situated  within  the  jurisdiction. 
It  was  held  that  the  fact  that  this  tan- 
^ble  property  was  taken  out  of  the 
jurisdiction  of  the  local  assessors  and 
transferred  to  the  State  board  of  tax 
commissioners  was  not  a  violation  of 
the  constitutional  provision.  The 
statute  created  a  new  system  of  taxa- 
tion, and  brought  within  its  range  a 
new  character  of  property  which  re- 
ouired  new  methods  of  valuation  and 
tne  exercise  of  functions  which  never 
belonged  to  local  assessors,  and  the 
tangible  property  f  ormeriy  assessed  by 
local  assessors  was  an  inseparable  part 
of  the  special  franchises  constituting 
with  them  a  new  entity,  and  the  legis- 
lature^ therefore,  as  incidental  to  the 
adoption  of  a  system  of  taxation  of  the 
special  franchises  might  property  trans- 
fer the  assessment  and  valuation  of  the 
tangible  property  to  the  State  board 
of  assessors  without  violating  the  con- 
stitutional provision  j|[uaranteeing  local 
self-government  to  cities,  towns,  and 
villages. 
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virtually  that  of  the  legislature  and  not  of  the  people.  Hence,  when 
the  power  of  appointment  is  conferred  upon  the  common  coimcil 
of  a  city,  it  must  be  exercised  in  the  ordinaiy  manner  according  to 
the  procedure  governing  legislative  or  deliberative  bodies,  and  the 
appointment  must  be  made  by  the  council  as  a  unit  acting  in  its 
oflSdal  capacity  through  the  vote  of  the  majority,  and  not  by  a 
mere  minority  or  portion  of  the  council.' 

The  Wisconsin  Constitution  contains  a  provision  in  exactly  the 
same  terms  as  the  New  York  Constitution.^  It  provides  that  ''all 
city,  town,  and  village  officers  whose  election  or  appointment  is  not 
provided  for  by  this  Constitution  shall  be  elected  by  the  electors 
of  such  cities,  towns  or  villages  or  of  some  division  thereof  or  ap- 
pointed by  such  authorities  thereof  as  the  legblature  shall  designate 
for  that  purpose."  This  clause  has  been  construed  in  several  cases, 
and  the  general  result  of  the  decisions  is  to  deprive  the  legblature 
of  all  power  to  provide  officers  for  the  municipality  otherwise  than 
by  election  by  the  voters  of  the  municipality,  or  by  appointment  by 
some  local  authority  thereof.' 


«  Rathbone  v.  Wirth,  150  N.  Y.  459. 
In  this  case  an  act  for  the  reorganiza- 
tion of  the  police  department  of  Albany 
provided  that  for  the  purpose  of  a  meet- 
ing of  the  common  council  to  elect  four 
persons  as  police  commissioners,  the 
members  attending  should  consUtute 
a  quorum;  and  that  each  member  of 
the  common  council  should  be  entitled 
to  vote  for  not  more  than  two  of  such 
persons.  The  court  held  that  this 
statute  violated  the  constitutional  pro- 
vision in  two  respects:  (1)  The  pro- 
vision for  a  quorum  to  consist  of  any 
number  of  attending  members,  thereby 
empowering  a  minority  to  act  irrespec- 
tive of  the  wish  or  opinion  of  the  ma- 
jontf,  did  not  make  the  election  an 
app<Hntment  by  the  local  authorities 
or  the  city  within  the  constitutional 
provision;  (2)  The  provision  restrict- 
ing the  vote  of  each  member  to  two 
persons  was  also  a  mere  device  to  enable 
a  minority  to  elect  two  commissioners 
and  also  violated  the  constitutional 
provision.  (yBrien,  J.,  said  with  refer- 
ence to  these  features:  "When  the 
common  council  of  a  city  is  designated 
as  the  appointmg  power,  the  term  is  to 
be  understood  in  its  usual  ordinary  and 
popular  sense,  and  the  authority  is  to 
be  exercised  m  the  ordinaiy  manner, 
according  to  the  procedure  j^oveming 
le^pblative  or  deliberative  bodies.  When 
it  IS  so  fettered  and  cramped  in  its  offi- 


cial action,  and  its  power  so  divided 
that  the  vote  of  a  single  member  in  the 
minority  is  made  as  potential  as  that 
of  a  dozen  in  the  majority,  it  then 
ceases  to  be  the  common  council  or  the 
local  authority,  in  any  just  or  practical 
sense,  and  becomes  a  mere  instrument 
to  register  the  legislative  will."  See, 
distinguishing  this  case,  Wilcox  v, 
McClellan,  185  N.  Y.  9.  In  Matter  of 
Mayor,  Ac.  of  New  York,  99  N.  Y.  569, 
a  statute  laid  out  certain  public  places 
and  parks  in  Westchester  Coun^  and 
extended  the  jurisdiction  of  the  de- 
partment of  parks  of  the  city  of  New 
York  over  the  public  places  and  parks 
so  laid  out  by  virtue  of  this  provision. 
The  park  pohce  of  New  York  City  was 
given  jurisdiction  and  authority  over 
the  public  places  and  parks  so  created. 
It  was  hela  that  the  park  police  did  not 
become  Westchester  County  officers, 
that  no  official  of  that  countv  was  leg- 
islated.'out  of  office,  nor  were  tne  powers 
and  duties  of  any  officer  in  Westchester 
so  curtailed  or  destroyed  as  practically 
to  subvert  his  office  and  bestow  it  on 
another,  and  that  while  a  conffict  of  au- 
thority between  the  park  police  and  the 
Westcnester  County  officers  miffht  arise, 
the  home  rule  provision  of  the  New  York 
Constitution  was  not  violated. 

•  Wis.  Const.,  art.  xiii.  §  9. 

*  In  State  v.  Meyers,  52  Wis.  628, 
it  is  held  that  an  act  providing  for  the 
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appointment  by  the  circuit  judge  in 
certain  cases  of  commissionerB  to  re- 
view the  aggregate  valuations  made 
for  the  county  Doard  of  the  taxable 
property  in  the  several  towns,  villages, 
ancf  cities  of  a  county  was  valid,  such 
commissioners  not  being  officers  within 
the  meaning  of  the  clause  of  the  Consti- 
tution, but  being  merely  appointed  to 
do  a  specific  act,  the  power  ceasing 
when  that  act  is  performed.  In  State 
V.  Tuttle,  53  Wis.  45,  it  was  held  that 
the  term  ''electors''  in  this  clause  is 
synonymous  with  "voters"  in  other 
provisions  of  the  Constitution,  and 
means  those  persons  who  have  the 
qualifications  of  electors  prescribed  in 
the  Constitution ;  and  a  provision  in  a 
village  charter  enacting  tnat  an  elector 
must  reside  in  the  villa^  twenty  da^s 
next  preceding  the  election  for  munici- 
pal officers  before  he  is  entitled  to  vote 
at  such  election^  was  held  to  be  a  restric- 
tion upon  the  right  of  voting,  which,  by 
imposing  additional  and  unauthorized 
(qualifications,  rendered  the  provision 
invalid  as  being  in  contravention  of 
§  9  of  art.  xiii.  of  the  Constitution. 
What  kind  of  officers  a  city  or  village 
shall  have  is  for  the  legislature  to  pre- 
scribe. The  only  village  officer  whose 
election  or  appointment  is  provided  for 
in  the  Constitution  is  a  justice  of  the 
peace.  Jones  v.  Kolb,  56  Wis.  263; 
Cole  v.  Black  River  FaUs,  57  Wis.  110; 
State  V.  Alder,  87  Wis.  554. 

In  Chicago^  &c.  Ry.  Co.  v.  Langlade 
County,  56  Wis.  614,  it  was  said  that 
the  last  clause  of  §  9  of  art.  xiii.,  pro- 
viding that  "all  officers  whose  offices 
may  hereafter  be  created  by  law  shall 
be  elected  by  the  people  or  appointed 
as  the  legislature  may  direct,'^  has  no 
reference  to  any  of  the  kinds  of  officers 
provided  for  in  the  Constitution,  but 
only  to  other  kinds  of  offices  thereafter 
created.  Therefore,  under  the  provi- 
sion that  "all  county  ofj^cers  whose 
election  or  appointment  is  not  pro- 
vided for  bv  this  Constitution  shaU  be 
elected  by  the  electors  of  the  respective 
counties  or  be  appointed  by  the  Doards 
of  supervisors  or  other  county  author- 
ities as  the  legislature  shall  direct,"  it 
was  not  competent  for  the  legislature 
to  fill  a  vacancy  in  a  county  office 
created  before  the  adoption  of  the  Con- 
stitution by  appointment  o^  the  gov- 
ernor.    This  case  held,  however,  that. 


assuming  that  the  appointments  made 
by  the  governor  were  invalid,  as  the 
ofjices  were  properly  created  and  ex- 
isted de  jwre^  the  persons  appointed 
thereto  having  entered  upon  the  duties 
of  the  offices  were  officers  de  facto, 
whose  title  to  office  could  not  be  ques- 
tioned collaterally.  Following  this 
case,  it  was  held  tnat  the  office  of  city 
attorney  having  existed  before  the  Con- 
stitution was  adopted,  it  was  one  of  the 
city  offices  which  are  within  the  pro- 
vision of  the  Constitution,  and  an  act 
extending  the  term  of  office  of  the  in- 
cumbent for  two  years,  being  in  effect 
an  appointment  to  the  office,  was  a 
violation  of  the  Constitution.  State  v. 
Krez,  88  Wis.  135. 

Construing  the  provision  that  "all 
village  officers  whose  election  or  appoint- 
ment is  not  provided  for  by  this  Consti- 
tution shall  oe  elected  by  the  electors  of 
such  village  or  some  division  thereof ,  or 
appointed  by  such  authorities  thereof 
as  the  legislature  shall  designate  for  that 
purpose/'  the  court  held  that  the  leg- 
islature had  no  power  to  appoint  the 
officers  for  any  village.  Its  power  was 
Umited  to  two  methods  of  filling  the 
offices:  first,  to  direct  the  election  of 
the  officers  of  the  village  by  the  elec- 
tors thereof,  or,  if  the  village  be  divided 
into  wards  or  other  subdivisions,  the 
officers  of  such  divisions  might  be 
elected  by  the  electors  thereof ;  or,  sec- 
ond, the  legislature  might  direct  the 
appointment  of  village  officers  by  some 
established  authority  of  such  villajge. 
And  an  act  providicuc  for  the  election 
of  the  officers  of  a  village  by  declaring 
that  the  officers  of  the  town  within  the 
Umite  of  which  the  village  is  situated 
should  be  the  officers  of  the  village  b 
in  conflict  with  the  provisions  of  the 
Constitution.  Construing  the  words 
"  village  authority, "  the  court  said  that 
it  was  probable  "that  there  can  be  no 
village  authority  in  which  the  power 
of  appointment  can  be  vested  which  is 
not  Drought  into  existence  by  an  elec- 
tion by  the  electors  of  the  village.  The 
words  'authority  thereof  undoubt- 
edly mean  some  officers  or  board  of 
officers  of  the  village.  And  there  is  no 
way  of  filling  an  office  or  official  board 
in  a  village  m  the  first  instance  except 
by  an  election  of  the  electors  thereof. 
When  some  office  or  board  is  fiUed  by 
an  election,  then  such  officer  or  board 
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between  State  officers  and  municipal  oflicers,  the  Supreme  Court 
of  Missouri  held  that  the  mayor  of  a  city  was  not  an  ofpjcer  under 
the  State,  within  the  meaning  of  a  constitutional  provision,  giving 
the  Supreme  Court  jurisdiction  only  when  title  to  an  office  under  the 
State  is  in  contest.^ 

§  103  (60).  Police  Officers;  Mode  of  Appointment.  —  It  has 
been  several  times  determined  that  the  legislature  may,  unless 
specially  restricted  in  the  Constitution,  taJee  from  a  municipal  cor- 
poration  its  charter  powers  respecting  the  police  and  their  appoint-- 
ment,  and  by  statute  itself  directly  provide  for  a  permanent  police 
for  the  corporation,  under  the  control  of  a  board  of  police  not  ap- 
pointed or  elected  by  the  corporate  authorities,  but  consisting  of 
commissioners  named  and  appointed  by  the  legislature  or  by  the 
governor,  or  otherwise  appointed  as  the  legislature  may  in  its  dis- 
cretion direct.  Police  officers  are  in  fact  State  or  public  officers, 
and  not  private  or  corporate  officers.  And  a  provision  in  such  a 
law,  transferring  to  such  commissioners,  for  the  purposes  of  the 
new  police,  the  use  of  the  police  telegraph,  station-houses,  watch- 
boxes,  etc.,  provided  by  the  corporation,  is  valid  since  it  only  takes 
city  property  dedicated  to  a  particular  use  and  applies  it  to  the  same 
purpose,  changing  only  the  agency  by  which  the  use  is  directed;  the 
property  is  still  the  city's.^ 


may  be  vested  with  power  to  appoint 
other  officers  for  the  village ;  but  until 
an  election  of  some  officer  or  officers  of 
the  village  is  made  by  the  electors 
thereof,  there  can  be  no  village  author- 
ity in  which  the  appointing  power  can 
be  vested  by  the  legislature.  Gole  v. 
Black  River  Falls,  67  Wis.  110;  State 
V.  Kiez.  88  Wis.  135. 
•  »  Bntton  V.  Steber,  62  Mo.  370.  A 
State  officer  may  be  connected  with 
some  of  the  municipal  fimctions,  but  he 
must  derive  his  powers  from  a  State 
statute,  and  execute  his  powers  in  obe- 
dience to  a  State  law.  State  v.  VaUe, 
41  Mo.  29.  Aldermen  and  common 
councilmen  are  considered  "civil  offi- 
cers" within  the  meaning  of  the  pro- 
visions of  the  Constitution  of  Rhode 
Idand  relating  to  the  qualifications  of 
voters.  In  re  The  Newport  Charter,  14 
R.  I.  655.  Water  committee  with  stat- 
ute authority  to  construct  and  manage 
the  water-works  of  a  city  was  held  to 
be  agents,  and  not  ''officers,''  within 
the  meaning  of  the  constitutional  pro- 
yiaion  that  the  legislature  ''shall  not 


create  any  oiflce,  the  term  of  which  shall 
be  longer  than  four  years."  But  a  pro- 
vision m  the  Constitution  of  Connecticut 
prohibiting  an  increase  of  the  compen- 
sation of  any  fnMic  ofjicer  during  his 
term,  is  violated  by  a  resolution  of  the 
common  coimcil  to  pay  compensation 
to  a  committee  of  the  council  who  were 
entitled  to  no  salai*y,  for  customary  ser- 
vices rendered  during  the  year.  Garvie 
V.  Hartford,  54  Conn.  440.  See  also 
David  V.  Portland  Water  Committee, 
14  Oreg.  98. 

*  Baltimore  v.  Board  of  Police  (af- 
firtning  validity  to  the  Baltimore  police 
bill),  15  Md.  376;  Americus  v.  Perry, 
114  Ga.  871 ;  State  v.  Denny,  118  Ind. 
382;  Evansville  v.  State,  118  Ind. 
382,  426;  State  v.  Denny,  118  Ind. 
449;  State  v.  Fox,  158  Ind.  126;  State 
V.  Barker,  116  Iowa,  96;  State  v.  Hun- 
ter, 38  Kan.  578;  Louisville  Police 
Com'rs  V,  Louisville,  3  Bush  (Ky.), 
597;  Lexington  v.  Thompson,  113 
Ky.  540;  68  S.  W.  Rep.  477;  Dia- 
mond V.  Cain,  21  La.  An.  309; 
Baltimore  t;.  State,  15  Md.  306,  376; 
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Commonwealth  v.  Plusted,  148  Mass. 
375 ;  People  v,  Mahaney,  13  Mich.  481, 
492;  People  v.  Hurlbut.  24  Mich.  44, 
81,  82;  Moreland  v.  Millen,  126  Mich. 
381 :  Attorney-General  v.  Bolger,  128 
Mich.  355 ;  state  v.  St.  Louis  County 
Court,  34  Mo.  546 ;  State  v.  Mason,  153 
Mo.  23;  State  v.  Stobie,  194  Mo.  14; 
Redell  v.  Moores,  63  Neb.  219 ;  State  v. 
Broatch,  68  Neb.  687;  State  v.  Nolan, 
71  Neb.  136 ;  Gooch  v.  Exeter,  70  N.  H. 
413 ;  State  v.  Covington,  29  Ohio  St. 
102;  State  v.  Baughman,  38  Ohio  St. 
455;  Newport  v.  Horton,  22  R.  1.  196, 
201;  Horton  v,  Newport,  27  R.  I.  283; 
61  Atl.  Rep.  769;   Ex  parte   Tracey 

grex.  Crim.  App.),  93  S.  W.  Rep.  538; 
urch  V,  Hardwicke^  30  Gratt.  (Va.) 
24.  There  is  nothing  m  the  maxim  that 
"taxation  and  representation  go  to- 
gether" that  can  preclude  the  legislar 
ture  from  establishing  in  a  city  a  met- 
ropolitan 'police  hoardf  with  power  to 
estimate  tne  expenses  of  the  police,  and 
compelling  the  city  authorities  to  raise 
bv  taxation  the  amount  so  estimated. 
Every  city  b  represented  in  the  State 
legislature ;  and  it  is  for  that  bodv  to 
determine  how  much  power  shall  be 
conferred  by  the  municipal  charters 
which  it  grants.  People  v.  Mahancnr, 
13  Mich.  481,  500;  Gooch  v,  Exeter,  70 
N.  H.  413,  416. 

But  in  Michigan,  the  legislature 
cannot  authorize  a  board  of  police  ap- 
pointed by  the  governor  for  a  city, 
whose  members  must  be  residents  of 
the  city,  to  exercise  police  powers  in 
townships  outside  the  city.  Metro- 
politan i'olice  V.  Board  of  Auditors  of 
Wayne  Co.,  68  Mich.  576.  In  Speed  v. 
Crawford,  3  Met.  (Ky.)  207,  a  statute 
directed  the  governor  to  appoint  the 
police  board  of  a  city.  The  court 
held  that  as  the  members  of  the  board 
were  required  to  reside  in  the  city,  to 
be  qualified  voters  of  the  citv,  and  to 
keep  their  offices  therein,  and  as  their 
powers  and  duties  related  to  matters 
exclueively^  local,  being  confined  to  sub- 
jects pertaining  to  the  ''police  depart- 
ment" of  the  city,  they  were  officers  of 
the  city,  who  must  be  elected  under  the 
provision  of  the  Constitution  that  offi- 
cers for  cities  shall  be  elected  for  such 
terms  and  in  such  manner  as  may  be 

grescribed   by   law.      But   in    Police 
om'rs  V,  Lomsville,  3  Bush  (Ky.),  597, 
it  was  held  that  an  act  providing  for 


the  organization  of  a  police  force  for  the 
city  of  Lamsville  and  county  of  Jeffer- 
son did  not  violate  this  provision,  al- 
though the  police  commissioners  were 
elected  by  the  city  and  county  and  not 
by  the  city  alone.  The  cases  concur  in 
holding  that  poliee  officers  are,  in  fact, 
State  officers  and  not  municipal,  al- 
though a  particular  city  or  town  be 
taxed  to  pay  them.  See  the  authori- 
ties cited  above;  also  Chicago  v. 
Wright,  69  111.  318, 326 ;  State  v.  Leovy, 
21  La.  An.  538 ;  Cobb  v.  City  of  Port- 
land, 55  Me.  381 ;  Kelley  v.  Cook,  21 
R.  I.  29 ;  AUor  v,  Wayne,  43  Mich.  76 ; 
Robertson  v.  Baxter,  57  Mich.  127, 131 ; 
post,  i  390;  Cooley,  Taxation  (3d  ed.), 
chap.  xxi.  p.  1296. 

In  New  York,  decisions  are  to  be 
found  which  treat  police  commissioners 
and  police  officers  as  officers  of  the 
city,  and  not  of  the  State.  These  de- 
cisions, however,  are  founded  upon  the 
tenns  of  an  express  constitutional  pro- 
vision, which  declares  that  all  city  offi- 
cers whose  election  or  appointment  is 
not  provided  for  shall  m  elected  by 
the  electors  of  such  cities  or  some  divi- 
sion thereof,  or  appointed  by  such 
authorities  thereof  as  the  legislature 
shall  designate.  "All  other  officers 
whose  offices  may  hereafter  be  created 
by  law  shall  be  elected  by  the  people 
or  appointed  as  the  legislature  may 
direct."  This  provision  refers  to 
offices  instituted  and  existing  under  the 
actual  laws  of  the  State  at  the  time  the 
constitutional  provision  was  adopted. 
Consequentlv,  where  there  was,  ante- 
rior to  the  adoption  of  the  Constitution, 
a  chief  or  executive  officer  of  thiD  police 
aiid  a  police  force  in  a  city,  these  offi- 
cials were  public,  and  thev  were,  more- 
over, city  officers  within  the  meaning  of 
the  Constitution ;  and  if,  therefore,  they 
are  apjx>inted  for  the  territorial  limits 
of  a  city  thev  must  be  elected  by  the 
electors  of  the  city,  or  appointed  by 
such  authorities  thereof  as  the  legisla- 
ture may  designate.  People  v.  Draper, 
15  N.  Y.  532,  542.  In  this  case,  how- 
ever, it  was  held  that  the  legiuature 
might,  without  violating  this  constitu- 
tional provision,  create  a  police  (tistrict 
consisting  of  territory  other  than  the 
limits  of  a  city,  e.  g.,  a  number  of  coun- 
ties, and  authorize  the  eovemor  to 
appoint  commissioners  ca  police  for 
such  police  district.     See  also  People 
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to  the  legislature  of  a  State  to  enact  that  the  county  shall  pay  a  por- 
tion of  the  expenses  of  a  police  force  in  a  city  situated  wholly  within, 
and  forming  part  of,  the  county.  Police  officers  really  execute  public 
or  State,  as  distinguished  from  corporate,  duties.  It  may  even  direct 
a  county  to  appropriate  part  of  its  revenue  already  collected  in  this 
way,  since  such  legislation  is  not  unconstitutional,  as  being  retro- 
spective in  its  operation,  or  as  taking  away  vested  rights,  or  impairing 
the  obligation  of  contracts,  or  violating  the  principles  of  taxation. 
As  moneys  acquired  by  taxation  are  not  strictly  the  private  property 
of  the  coi'jity,  such  legislation  is  not  the  application  of  private  prop-: 
erty  to  public  use  without  compensation,  since  the  police  board,  by 
virtue  of  the  act  creating  it,  was  an  agency  of  the  State  government 
and  performed  public  duties.'    Such  is  the  legislative  power  over 


V.  Shepard,  36  N.  Y.  285.  But  the  dis- 
trict muflt  be  created  in  good  faith.  If 
it  is  created  with  the  obvious  intent  of 
evading  the  constitutional  provision, 
and  merely  includes  some  tnvial  frag- 
ments of  territory  outside  the  city 
limits,  the  statute  creating  the  district 
and  authorizing  the  a]^pointment  of 
commissioners  is  unconstitutional.  Peo- 
ple V.  Albertson,  55  N.  Y.  50.  See  also 
Rathbone  t?.  Wirth,  150  N.  Y.  459; 
People  17.  Coler,  173  N.  Y.  103,  114.  It 
is  to  be  remarked  of  all  these  cases  that 
they  depend  upon  the  express  terms  of 
the  constitutional  provision  and  the 
manner  in  which  it  has  been  applied  by 
the  courts,  and  not  upon  the  question 
whether  police  officers  perform  some 
portion  of  the  functions  and  duties  of 
the  State  rather  than  of  the  munici- 
pality. 

In  State  v.  Downs,  60  Kan.  788, 
where  the  question  under  considera- 
tion was  whether  an  act  providing  for 
the  control  and  management  of  fire 
and  police  departments  m  certain  cities 
was  an  act  ''conferring  corporate  pow- 
ers" within  the  meaning  of  the  provi- 
sion of  the  Karutaa  Constitution  prohib- 
iting special  laws  conferring  corporate 
jKnoers,  it  is  said  that  general  polit- 
ical and  governmental  powers  in  the 
execution  of  the  public  policies  of  the 
State,  and  not  in  execution  of  the  spe- 
cial and  internal  affairs  of  a  prescribed 
locality,  may  be  administered  through 
quasi  political  agencies,  whilst  matters 
affecting  the  internal  affairs  of  the  local- 
ity can  only  be  administered  through 
agencies  corporate  in  character;  that 
education  is  an  interest  of  the  whole 
State,  whilst  a  pdiee  and  fire  depart- 


ment for  a  city  is  an  interest  of  the  city 
alone,  and  h^oe  the  latter  is  an  exer- 
cise of  a  corporate  power. 

^  State  V,  St.  Louis  County  Court 
(mandamus),  34  Mo.  546 ;  contra,  Nash- 
ville V.  Towns,  5  Sneed  (Tenn.),  186. 
The  view  of  the  Suoreme  Court  of  Mis- 
souri is  undoubtedly  the  correct  one. 
Approved  in  St.  Louis  v.  Shields,  52 
M!o.  351 ;  People  v,  Morris,  13  Wend. 
325;  Sangamon  Co.  v.  Springfield,  63 
III.  66;  Weymouth,  Ac.  Fire  Dist.  v. 
County  Comers,  108  Mass.  142;  Stils  v. 
Indianapolis,  55  Ind.  515. 

The  maintenance  of  a  police  force  m&y 
be  committed  to  the  corporate  authon- 
ties  of  a  municipality,  and  if  there  are 
no  special  constitutional  restrictions 
on  the  power  of  the  legislature,  it  may 
authorize  the  assessment  of  a  tax  upon 
the  keepers  of  saloons  and  restaurants 
in  the  municipality  for  the  purpose  of 
maintaining  such  police  force  tnerein, 
to  be  leviedand  collected  as  other  taxes. 
Durach's  Appeal,  62  Pa.  St.  491 ;  post, 
§§  1369,  1372;  Chicago  &  A.  R.  Co.  v. 
Adler.  56  111.  344. 

School  districts  being  public  corpora^- 
tions,  under  legislative  control,  a  law 
providing  that  school  debts  mav  be 
paid  in  bills  of  the  State  bank  of  the 
State  is  valid  as  against  the  objection 
that  the  legislature  had  no  power  to 
direct  that  anything  except  gold  and 
silver  should  be  received  m  payment 
of  debts.    Bush  v.  Shipman,  5  III.  190. 

A  municipal  corporation  may  consti- 
tutionally be  exempted  from  'prospective 
liabUity  for  non-feasance  of  its  officers 
or  liability  for  torts.  Gray  v.  Brook- 
lyn, 10  Abb.  Pr.  R.  N.  s.  186;  post, 
chapter  on  Civil  Actions  and  LoabihtieB. 
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counties  and  their  property  paid  for  by  taxation  that  the  Greneral 
Assembly  may  constitutionally  enact  a  law  to  take  railroad  stock 
from  the  county  after  it  has  been  subscribed  and  paid  for  out  of 
funds  raised  by  taxation,  and  transfer  it  to  those  from  whom  the 
money  was  collected,  and,  in  the  event  they  do  not  apply  for  it,  to 
vest  it  in  townships  for  school  purposes.^ 

§  105  (62).  Legislative  Power  over  Bevenues.  —  The  legiti- 
mate authority  of  the  legislature  over  municipal  corporations  ex- 
tends to  making  ^provisions  concerning  their  funds  and  revenues,^  and 
the  authority  is  not  abridged  because  the  purpose  to  which  the 
revenue  is  to  be  appropriated  is  specified  in  the  charter;  and  the 
ground  of  the  doctrine  is  that  such  corporations  have  no  vested  rights 
in  powers  conferred  upon  them  for  civil,  political,  or  adminbtrative 
purposes.  Thus,  the  legislature  may  repeal  the  power  it  had  given 
to  cities  to  grant  licenses  for  the  sale  of  intoxicating  liquors,  although 
the  money  to  be  derived  from  the  sale  of  such  licenses  was  directed 
to  be  appropriated  to  the  support  of  paupers  within  the  city.*  Such 
an  authority,  it  was  remarked,  "gives  the  city  no  more  a  vested  right 
to  issue  licenses,  because  the  legislature  specified  the  objects  to  which 
the  money  should  be  applied,  than  if  it  had  been  put  into  the  general 
fund  of  the  city."  * 


^  Lucas  V.  Tippecanoe  Co..  44  Ind. 
524;  Downey,  Worden^  and  Oahom,  JJ., 
concurring,  aitskirk  and  PettU,  JJ.,  dis- 
senting. The  opinions  are  elaborate/ 
and  refer  to  the  leading  authorities  on 
the  subject.  The  dissenting  judges  con- 
sider Spaulding  v.  Andover,  54  N.  H. 
38,  then  recently  decided  by  the  Su- 
preme Court  of  New  Hampshire,  as 
stronely  sustaining  their  views.  In 
Boara  of  Com'rs  of  Tippecanoe  County 
V,  Lucas,  Treasurer,  93  U.  S.  108,  the  Su- 
preme Court  of  the  United  States  was 
of  the  opinion  that  as  counties  were 
mere  agencies  of  government  whose 
powers  ma^  be  changed  at  pleasure, 
revenues  raised  by  taxation,  although 
levied  for  specific  pubUc  purposes,  are 
so  far  subject  to  the  legislature  that 
it  may  direct  them  to  be  applied  to 
other  uses  of  the  municipality;  and, 
therefore,  that  it  was  competent  for 
the  legislature  to  direct  restitution  to 
the  taxpayer  of  property  exacted  from 
him  by  taxation  in  whatever  form  the 

Eroperty  may  have  been  changed,  so 
»ng  as  it  remained  in  the  possession  of 
the  municipality. 

"  Ante,  §J  96, 103,  104,  and  notes. 


•  Gutzweller  v.  People,  14  lU.  142; 
ante,  §  92,  note. 

*  Gutzweller  v.  People,  14  III.  142, 
per  CaUm,  J.  See  also  Kichland  Co. 
V,  Lawrence  Co.,  12  III.  1 ;  adhered  to, 
Sangamon  Co.  v,  Springfield,  63  lU.  71 ; 
Spaulding  v.  Andover  (full  discussion 
by  Foster,  J.),  54  N.  H.  38 ;  Home  Ins. 
Co.  V,  Augusta  City  Council,  93  U.  S. 
1 16 ;  People  v.  San  Luis  Obispe  County, 
50  Cal.  561 ;  People  v.  Power,  25  111.  187 : 
Richmond  v.  Richmond,  &c.  Railroad 
Co.,  21  Gratt.  (Va.)  604,  holding  that 
the  State  may  exempt  property  from 
municipal  taxation.  B^r  the  charter 
of  a  municipal  corporation  there  was 
granted  to  it  sole  power  to  ^rant 
licenses  to  sell  spirituous  liquors  within 
its  limits,  and  to  appropriate  the  money 
arising  thereform  to  city  purposes. 
Subsequently  the  legislature  passed  an 
act  directing  the  money  thus  raised  to 
be  paid  by  the  corporation  to  an  acad- 
emy located  within  the  town.  The 
municipal  corporation  refused  to  pay 
over  to  the  academy  an  amount  re- 
ceived for  licenses  after  the  passage  of 
the  last-named  act,  and  the  academy 
brought  an  action  to  recover  it.    The 
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§  106  (63).  Legislative  Power  oyer  Mtmicipal  Charters.  —  Leg- 
islative acts  respecting  the  political  and  governmental  powers  of 
municipal  corporations  not  being  in  the  nature  of  contracts,  the 
provisions  thereof  may  be  changed  at  pleasure  where  the  ccmstv- 
tutumal  rights  of  creditors  and  others  are  not  invaded.*  By  act  of 
the  legislature  the  separate  city  of  Lafayette  was  added  to  and  in- 
corporated with  the  city  of  New  Orleans,  with  a  provision  that  the 
added  district,  which  was  less  in  debt  than  the  city  of  New  Orleans, 
should  be  charged  only  with  its  own  debts;  and  by  a  subsequent  act 
of  the  legislature  it  was  provided  that  taxes  should  be  equal  and 
uniform  throughout  the  entire  limits  of  the  city;  the  eflPect  of  which 
was  to  increase  the  amount  of  taxes  to  be  raised  within  that  portion 
of  the  corporation  which  was  formerly  the  city  of  Lafayette.  A  bill 
was  filed  by  residents  and  property  owners  of  the  annexed  district 
to  enjoin  the  collection  of  the  excess  of  taxes  beyond  the  amount  fixed 
by  the  act  incorporating  the  annexed  district  into  the  "old  city," 
claiming  that  the  act  was  a  contract,  and  the  levy  of  taxes  under  the 
latter  act,  so  far  as  regards  debts  due  antecedently  to  the  annexation, 
violated  the  vested  rights  of  the  inhabitants  of  the  annexed  district. 
The  Supreme  Court,  on  the  ground  that  public  corporations  are 
wholly  under  the  control  of  the  legislature,  which  has  the  power  to 
provide  in  what  manner  taxes  shall  be  levied  for  their  support,  and 


court  held  the  subsequent  act  to  be 
unconstitutional,  and  that  the  town 
was  not  liable.  The  court  were  of 
opinion,  that,  bv  its  charter,  the  town 
had  a  vested  right  in  the  profits  arising 
from  licenses.  It  admitted  that  the 
l^slature  might  altogether  take  away 
from  the  town  the  power  to  grant 
licenses ;  but  if  it  allowed  the  power  to 
remain,  it  denied  the  right  of  the  le^s- 
lature  ''to  make  a  different  disposition 
of  the  funds  arising  from  such  licenses 
from  that  contained  in  the  charter, 
unless  with  the  consent  of  the  corpora- 
tion." Trustees  of  Aberdeen  Academy 
V.  Aberdeen,  21  Miss.  645.  See  also 
Aberdeen  y.  Saunderson,  16  Miss.  663. 
The  doctrine  that  the  town  corpora- 
tion had  a  vested  right  in  profits  aris- 
ing from  hcenses  cannot,  we  think,  be 
sustained,  and  is  not  in  harmony  with 
the  decisions  elsewhere.  IndianapoUs 
V,  Indianapolis  Home,  &c.,  50  Ind.  215. 
Ciiy,  county  t  and  toymship  funds  are 
under  legidaHve  control.  Pike  County 
V,  State.  11  111.  202;  Richland  Ck)imty 
V.  Lawrence  County,  12  111.  1 ;  Dennis  v, 
Blaynard,  15  III.  477 ;  Love  v,  Schenck, 
12  Ired.  Law,  304 ;  Love  v.  Ramsour, 


lb,  328;  Youngs  v.  Hall,  9  Nev.  212; 
People  V,  Ingersoll,  58  N.  Y.  1 ;  People 
V.  Fields,  58  N.  Y.  491 ;  Home  Ins.  Co, 
V,  aty  Council,  93  U.  S.  116;  ante. 
§  96,  note ;  Indianapolis  v.  Indianapolis 
Home,  Ac.,  50  Ind.  213,  215.  The  In- 
dianapolis Home  for  Friendless  Women 
is  so  far  a  pubtic  cori)oration  or  institu- 
tion, that  an  appropriation  by  the  le^s- 
lature  of  fines,  collected  for  the  violation 
of  certain  city  ordinances,  to  its  sup- 
port, is  not  the  appropriation  of  money 
to  a  private  purpose  (Lucas  v.  Tippe- 
canoe Board,  &c.,  44  Ind.  524) ;  Indi- 
anapolis V.  Indianapolis  Home,  &c,,  50 
Ind.  215. 

»  Smith  V.  Inge,  80  Ala.  283 ;  John- 
son V.  San  Diego,  109  Cal.  468,  quoting 
text.  For  rights  of  creditors  of  munici- 
pal corporations,  see  post^  §  112,  chaps, 
ix.,  X.,  and  xx.  As  to  constitutional 
ri^ts  of  creditors,  mortgagees,  contrac- 
tors with,  and  shareholders  of  private 
corporations,  as  against  the  legislative 
power  of  the  State,  see  opinion  of  Ruger, 
C.  J.,  in  People  v.  O'Brien,  111  N.  Y.  1, 
known  as  the  Broadway  Surface  RaiL 
way  Case,  infra,  i  112. 
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how  their  debts  shall  be  paid  on  their  dissolution^  held  the  act  au- 
thorizing increased  taxation  to  be  valid,  and  dismissed  the  bill.^ 
So  where,  after  a  contract  for  paving  streets  had  been  made,  but  be- 
fore it  was  fully  executed,  certain  wards  were  added  to  the  city  (in 
which  wards,  however,  no  part  of  the  paving  was  ever  done),  and 
no  provision  as  to  the  debts  of  the  corporation  was  made  in  the  act 
of  annexation,  it  was  held  that  the  legislature  might  afterwards  con- 
stitutionally enact,  as  against  the  contractor,  that  the  people  within 
the  wards  thus  added  should  not  be  taxed  to  pay  any  part  of  the  debt 
of  the  city  contracted  prior  to  the  passage  of  the  act  by  which  they 
were  brought  within  the  limits  of  the  corporation.^  And  the  same 
principle  was  asserted  by  the  Supreme  Court  of  the  United  States, 
which  held  to  be  valid  a  legislative  act  by  which  the  city  of  Carroll- 
ton  was  annexed  to  New  Orleans,  with  a  provision  that  the  latter 
city  should  succeed  to  all  the  rights  and  property,  and  assume  and 
pay  all  of  the  debts  of  the  former.' 

§  107  (64).  Private  Tnuts.  —  The  power  of  the  legislature  to 
alter  and  abolish  municipai  corporatiojis,  to  erect  new  corporations  in 
the  place  of  the  old,  to  add  to  the  old,  or  to  carve  out  of  the  old  a 
new  corporation,  or  the  power  to  divide  and  dispose  of  the  property 
held  by  such  corporations  for  municipal  purposes,  is  not  defeated  or 
affected  by  the  circumstance  that  the  corporation  is,  by  its  charter, 

^  Layton  v.  New  Orleans,  12  La.  An.  of  the  park  was  carved  out  of  the 
515.  See  also  Girard  v.  Philadelphia,  corporate  limits  of  Flatbush.  MtUer. 
7  Wall.  1 ;  People  v.  Hill,  7  Cal.  97 ;  J.,  after  stating  that  had  an  original 
post,  chap.  X.;  State  v.  Flanders,  24  assessment  for  benefits  been  made  it 
La.  An.  57;    United  States  v.  Mem-  might  be  said  to  be  an  assessment  for 

Ehis,  97  U.  S.  284,  300;  Vance  v.  public  use,  and  enforceable  as  such, 
ittle  Rock,  30  Ark.  435,  439;  Haw-  says:  "But  such  is  not  this  case.  .  .  . 
kins  V.  Jonesboro,  63  Ga.  527 ;  Sedg-  There  is  no  principle  that  I  am  aware 
wick  Co.  V.  Bailey,  13  Kan.  631 ;  San  of  which  sanctions  the  doctrine  that  it 
Francisco  v.  Ganavan,  42  Cal.  541.  A  is  within  the  taxing  power  of  the  leg- 
statute  extin^shing  one  corporation  islature  to  com^pd  one  towrif  city^  or 
and  throwing  its  obligations  on  another  locality  to  contribttte  to  the  payment  of 
raises  an  implied  promise  on  the  part  of  the  debts  of  another.  The  government 
the  successor  to  pay  the  same.  Little  has  no  such  authority,  and  this  case  is 
V,  Union  Township  Committee,  40  entirely  without  a  precedent.  If  such 
N.  J.  L.  397;  post,  §§336,  357-360.  assessments  were  authorised,  they  misht 
*  United  States  v.  Memphis,  97  U.  S.  not  be  limited  to  adjoining  towns,  cities, 
284,  300.  Further,  as  to  effect  of  dis-  or  villages,  but  applied  to  those  located 
solution  and  of  change  of  boundaries,  at  sreat  distances  from  each  other, 
see  post,  §  112,  chaps,  ix.  and  x.  In  Such  legislation  would  be  unjust,  mis- 
Town  of  Flatbush,  in  re,  60  N.  Y.  398,  chievous,  and  oppressive,  and  cannot 
the   Court   of  Appeals  expressed  the  be  tolerated." 

opinion  that  it  was  beyond  the  com-  »  New  Orleans  v.  Clark,  95  U.  S.  644, 
peten(^  of  the  legislature  to  assess  654.  Such  lesislaUon  is  not  witbdn  the 
lands  in  the  town  of  Flatbush  to  pav  prohibition  of  the  State  Constitution 
debts  previously  incurred  by  the  aa-  against  the  passage  of  retroactive 
joining  city  of  Brooklyn  under  prior  laws.  lb. 
acts  for  a  park,  although  the  portion 
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made  the  trustee  of  a  charity,  or  of  other  privaie  rights  and  interests. 
Where  the  legal  existence  of  the  municipal  trustee  is  destroyed  by 
legislative  act,  the  court  of  chancery  will  assume  the  execution  of 
the  trust,  and,  if  necessary,  will  appoint  new  trustees  to  take  charge 
of  the  property  and  carry  into  effect  the  trust.* 

§  108  (65).  Legislative  Power  not  wholly  Unlimited.  —  The  su- 
premacy of  the  legislative  authority  over  municipal  corporations  is 
noty  however,  in  all  respects,  unlimited;  but  the  limitations  must  be 
sought  either  in  the  national  or  State  Constitution;  and  except 
as  there  found,  in  terms  or  by  fair  implication,  they  do  not  exist. 
In  England  it  is  settled  that  the  Crown  has  no  power,  without  the 
consent  of  those  to  be  affected  thereby,  to  alter  or  abolish  municipal 
charters,  or  to  impose  new  ones  on  the  corporation.  But  Parlior 
ment  may  create  new  corporations,  or  abolish  or  alter  charters,  or 
impose  new  ones,  at  its  will,  and  without  the  consent  of  the  inhal>- 
itants.  And  so  may  the  State  legislatures  in  this  country,  if  there 
be  no  constitutional  restriction  upon  the  power.^ 

§  109  (66).  Public  and  Private  or  Proprietary  Bights  distlngniBhed. 
—  It  assists  to  an  understanding  of  the  extent  of  legislative  power 
over  municipal  corporations  proper  (incorporated  towns  and  cities) 
to  observe  that  these,  as  ordinarily  constituted,  possess  according  to 
the  adjudications  a  double  character:  the  one  governmental,  legis' 
lative,  or  public;  the  other,  in  a  sense,  proprietary  or  private.  The 
distinction  between  these,  though  sometimes,  indeed  very  often, 
difficult  to  trace,  is  highly  important,  and  is  frequently  referred  to, 
particularly  in  the  cases  relating  to  the  property  and  to  the  implied 
or  common-law  liability  of  municipal  corporations  for  the  negligence 

^  Girard  v.  Philadelphia,  7  Wall.  1;  RubboU,  9  Mo.  503,  504;  ante,  §  92. 

Meriwether  v.  Garrett,  102  U.  S.  472,  It  is  justly  observed  that  ''most,  if 

528;    Philadelphia  v.  Fox,  64  Pa.  St.  not  all^  of  the  leading  cases  in  the  books, 

169;  infra,  §}  122,  131,  MontpeUer  v.  involving  the  question  of  the  inviola- 

East  Montpeher  (division  of  town,  and  bility  of  nnmicipal  charters,   in  the 

contest  as  to  trust  property  held  for  the  Engfiah  courts,  arose  between  the  pre- 

benefit  of  the  inhabitants  of  the  original  rogoHve  of  the  crown  and  the  corpora- 

township),  29  Vt.  12 ;  same  controversy  Hon.   The  right  or  power  of  parliament 

at  law,  27  Vt.  704.    See  infra,  §  131,  in  England,  or  of  the  legislature  here, 

and  chapters  on  Corporate  Property  would  present    (and   was  decided  to 

and  Remedies  against  illegal  C!orix>rate  present)    quite   a   different   question. 

AciSfpoH.   Text  approved.    Luetinnan  Per  Nelson,  J.,  in  People  v.  Morris, 

V.  Tax.    Dist.,   2   Lea    (Tenn.),   425;  13  Wend.  325,  334;    Philadelphia  v. 

EUerman  v.  McMains,  30  La.  An.  190;  Field,  58  Pa.  St.  320'  Hudson  County 

infra,  §  111;    (IJincinnati  v.  Cameron,  v.  Seymour,  35  N.  J.  L.  47;  People 

33  Oiiio  St.  336.  v.  Bennett,  29  Mich.  451 ;  Austin  v. 

'  St.  Louis  V.Allen  (extension  of  city  Coggeshall,  12  R.  L  329,  citing  and 

limits),    13   Mo.    400;     St.    Louis   v.  approving  text. 
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of  their  servants,  agents,  or  officers  in  the  execution  of  corporate 
duties  and  powers.  On  this  distinction,  indeed,  rests  the  doctrine 
of  such  implied  liability.*  In  its  govemmentcU  or  pvblic  character ^ 
the  corporation  is  made,  by  the  State,  one  of  its  instruments,  or  the 
local  depositary  of  certain  limited  and  prescribed  political  powers, 
to  be  exercised  for  the  public  good  on  behalf  of  the  State  rather  than 
for  itself.  In  this  respect  it  is  assimilated,  in  its  nature  and  functions, 
to  a  county  corporation,  which,  as  we  have  seen,  is  purely  part  of 
the  governmental  machinery  of  the  sovereignty  which  creates  it. 
Over  all  its  civil,  political,  or  governmental  powers,  the  authority 
of  the  legislature  is,  in  the  nature  of  things,  supreme  and  without 
limitation,  unless  the  limitation  b  found  in  the  Constitution  of  the 
particular  State.  But  in  Us  proprietary  or  private  cliaracter,  the 
theory  is  that  the  powers  are  supposed  not  to  be  conferred,  primarily 
or  chiefly,  from  considerations  connected  with  the  government  of 
the  State  at  large,  but  for  the  private  advantage  of  the  compact 
conununity  which  is  incorporated  as  a  distinct  legal  personality  or 
corporate  individual;  and  as  to  such  powers,  and  to  property  ac- 
quired thereunder,  and  contracts  made  with  reference  thereto,  the 
corporation  is  to  be  regarded  quo  ad  hoc  as  a  private  corporatiod, 
or  at  least  not  public  in  the  sense  that  the  power  of  the  legislature 
over  it  or  the  rights  represented  by  it,  is  omnipotent.' 


^  AnU,  §§  34.  37,  40;  post,  chapter 
on  ActioDB  and  Liabilities.  Distinc- 
tion between  public  or  governmental 
and  private  or  corporate  functions 
recognized  and  discussed :  Birmingham 
V.  Birmingham  Water  Works  Co.,  139 
Ala.  631 ;  Veraguth  v.  Denver,  19  Colo. 
App.  473;  Hourigan  v,  Norwich,  77 
Conn.  358;  Aschoff  v.  Evansville,  34 
Ind.  App.  25;  Hamlin  v.  Biddeford, 
95  Me.  308,  314 ;  Miller  v.  Minneapolis, 
75  Minn.  131 ;  UWch  t;.  St.  Louis,  112 
Mo.  136,  138,  148;  Ely  v.  St.  Louis, 
181  Mo.  723 ;  Bulhnaster  v.  St.  Joseph, 
70  Mo.  App.  60,  67 ;  Springfield  Fire, 
&c.  Ins.  Co.  V.  Keeseville,  148  N.  Y.  46 ; 
Eddy  V,  Ellicotville,  35  N.  Y.  App. 
Di  v.  256, 258 ;  Williams  v.  Port  Chester, 
97  N.  Y.  App.  Div.  84,  93;  Cleveland 
V.  Clement  Bros.  Const.  Co.,  67  Ohio 
St.  197 ;  Levy  v.  Salt  Lake  City,  3  Utah, 
63 ;  Mendel  w.  Wheeling,  28  W.  Va.  233. 
''The  distinction  is  well  established 
between  the  responsibilities  of  towns 
and  cities  for  acts  done  in  their  public 
capacity,  in  the  discharge  of  duties  im- 
posed on  them  by  the  legislature  for  the 
public  benefit,  and  for  acts  done  in 
what    may    be    called    their    private 


character,  in  the  management  of  prop- 
erty and  rights  voluntarily  held  by 
them  for  their  own  immediate  profit  or 
advantage,  as  a  corporation,  although 
inuring  of  course,  ultimately  to  the 
benefit  of  the  public."  Per  Gray,  J.,  in 
Oliver  v.  Worcester,  102  Mass.  489, 499 ; 
s.  p.  Detroit  v.  Corey,  9  Mich.  165,  184 ; 
Hill  V.  Boston,  122  Mass.  344,  359. 
In  the  one  case  no  orivate  action  lies 
unless  it  be  expressly  given;  in  the 
other  there  is  an  implied  or  common- 
law  liabiUty  for  the  negUKence  of  their 
officers  in  the  dischai^e  oT  such  duties. 
In  further  illustration  of  this  dual 
character,  the  reader  is  referred  to  the 
cases  cited  in  the  next  note.  See 
reference  to  this  section  of  the  text  in 
Spaulding  v.  Andover,  54  N.  H.  38,  54 ; 
and  in  Meriwether  v.  Garrett,  102  U.  S. 
472j  528;  post,  §§  119-122,  and  chap, 
xxxii.,  and  cases. 

*  West  Sav.  Fund  Soc.  v.  Philadel- 
phia, 31  Pa.  St.  175;  lb.  185;  Bailey 
v.  Mayor,  «fec.  of  New  York,  3  Hill,  531 ; 
People  17.  Fields,  58  N.  Y.  491 ;  People 
V.  Ingersoll,  58  N.  Y.  1 ;  MaxmiUian  v. 
Mayor,  &c.  of  New  York,  62  N.  Y.  160 ; 
People  V,  Briggs,  50  N.  Y.  553,  560; 
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§  110  (67).  Oronnda  of  Distinction.  — This  division  of  the  pow- 
ers of  a  municipal  corporation  into  two  classes,  one  public  and 
the  other  private,  has  been  before  alluded  to,  and  is  well  established, 
but  the  private  character  thus  ascribed  to  such  powers  it  is  difficult 
exactly  to  define.  It  is  easy  to  understand  that  if,  under  the  exercise 
of  lawful  powers  by  the  authority  of  the  legislature,  property  has 
been  acquired  by  a  municipality,  such  property  may  not  be  subject 
to  legislative  appropriation  to  uses  distinctly  foreign  to  the  interests 
of  the  municipality;  but  in  what  sense  are  powers  conferred  and 
to  be  exercised  for  the  good  of  all  the  people  of  the  place  private  ? 
Wherein  do  such  powers,  in  their  origin  or  nature,  differ  from  those 
admitted  to  be  public  ?  Are  not  all  powers  conferred  upon  munici- 
palities, whether  many  or  few,  given,  and  given  only,  for  their  better 
regulation  and  government,  and  to  promote  their  welfare  as  parts  of 
the  Commonwealth  ?  The  small  municipality,  with  few  and  simple 
powers,  is  no  more  completely  under  the  supreme  dominion  of  the 
legislature  than  the  more  populous  one,  requiring  for  its  proper  gov- 
ernment organs  and  powers  peculiar  to  itself.  Are  the  latter,  there- 
fore, privaief     If  so,  it  must  be  in  a  qualified  and  peculiar  sense.^ 


Springfield  Fire  Ins.  Co.  v.  Keeseville, 
148  N.  Y.  46;  Nichol  v.  Nashville,  9 
Humph.  252;  Small  v.  Danville,  51 
Me.  359 ;  Jones  v.  New  Haven,  34  Conn. 
1;  Western  College  v.  Cleveland,  12 
Ohio  St.  375;  Howe  v.  New  Orleans, 
12  La.  An.  481 ;  Martin  v.  Brooklyn, 
1  Hill  (N.  Y.),  545;  Buttrick  v.  LoweU, 
1  Allen,  172;  Olivers.  Worcester,  102 
Mass.  489;  Touchard  v.  Touchard,  5 
Cal.  306;  Gas  Co.  v.  San  Francisco,  9 
CaL  453 ;  Commissioners  v,  Duckett,  20 
Md.  449,  468;  Weet  ».  Brockport,  16 
N.  Y.  161,  note ;  Louisville  v.  Univer- 
sity of  Louisville,  15  B.  Mon.  (Ky.)  642* 
Louisville  v.  Commonwealth,  1  Duvall 
(Ky.),  295;  Weightman  v,  Washing- 
ton, 1  Black  (U.  S.),  39;  Readine  v. 
Commonwealth,  11  Pa.  St.  196;  Rich- 
mond V.  Long's  Admr.,  17  Gratt.  (Va.) 
375;  De  Voss  r.  Richmond,  18  Gratt. 
(Va.)  338;  New  Orleans,  Ac.  R.  R.  Co. 
V,  New  Orleans,  26  La.  An.  478 ;  s.  c.  /&. 
517;  Askew  v.  Hale  Co.,  54  Ala.  639; 
Detroit  v.  Corey,  9  Mich.  165,  184; 
People  v.  Hurlbut,  24  Mich.  44,  opinion 
of  Cooley,  J.;  People  v.  Detroit,  28 
Mich.  228;  In  re  Malone's  Estate,  21 
S.  C.  435.  As  to  what  are  municipal 
duties,  and  what  falls  within  the  scope 
of  municipal  powers,  see  United  States 
r.  Baltimore  &  Ohio  Railroad  Co.,  17 
Wall.  (U.  S.)  322,  332;  poat,  f§  1398  ed 


«ej. :  Niles  Water  Works  v,  Niles,  59 
Mich.  311.  On  the  ground  that  legis- 
lation concerning  municipal  corpora- 
tions is  of  a  peculiar  character  on  ac- 
count of  their  being  agencies  of  the 
fovemment,  the  Court  of  Appeals  of 
Kentucky  held  that  a  charter  provision 
limiUng  the  ri^ht  to  bring  actions  to  re- 
cover money  imvroperly  paid  for  taxes 
to  six  monmsy  wnen  the  general  statute 
of  limitations  allowed  five  years  in  such 
cases,  was  not  unconstitutional  as 
granting  a  special  privilege.  Coving- 
ton V.  Hoadley,  83  Ky.  444.  In  Board 
of  Education  v,  Blodgett,  155  III.  441, 
450,  it  is  said  that  the  political  rights 
and  privileges  delegated  to  municipal 
corporations  are  not  within  the  consti- 
tutional provisions  against  laws  which 
impair  vested  rights,  but  their  property 
rights  are  protected  by  the  same  con- 
stitutional guarantees  which  shield  the 
property  of  individuals  from  legisla- 
tive aggression.  Citing  Grogan  v. 
San  Francisco,  18  Cal.  590;  County  of 
Richmond  v.  County  of  Lawrence,  12 
III.  1 ;  People  v.  Mayor,  &c.  of  Chicago, 
51  111.  17;  Dubuque  v.  111.  Cent.  R.  Co., 
39  Iowa,  66;  Aberdeen  Female  Acad- 
emy V,  Aberdeen,  21  Miss.  645;  Milam 
County  V,  Bateman,  54  Tex.  153. 
»  Ante,  f  §  37,  38, 
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Contracts  in  favor  of  the  creditor  are  protected  by  the  national 
G>nstitution ;  but  as  against  a  State,  the  difficulty  is  to  find  a 
logical  and  sound  basis  on  which  to  rest  private  rights  in  favor  of  a 
municipality,  if,  under  the  Constitution  of  the  particular  State,  it  is 
within  the  power  of  the  State  which  breathed  into  it  the  breath  of 
life  utterly  to  ejrtinguish  its  existence  at  pleasure.  The  distinction 
originated  with  the  courts,  to  promote  justice,  and  has  been  most 
frequently  applied  to  escape  technical  difficulties  in  order  to  hold 
such  corporations  liable  to  private  actions.^  The  distinction,  how- 
ever, is  generally  recognized,  and  it  may  be  invoked  as  the  basis  of 
property  rights  in  favor  of  the  municipality  which  are  not  wholly 
withdrawn  from  the  protection  that  our  Constitutions  extend  to  prop- 
erty.' This  distinction,  however,  whatever  may  be  its  rationale,  is 
firmly  established  within  the  limits  shown  by  the  adjudged  cases. 
It  is  at  the  bottom,  as  we  think,  judicial  legislation  imperceptibly 
evolved  in  the  process  of  adjudication,  but  its  necessity  in  order 
to  promote  justice,  and  its  salutary  operation  as  applied  by  the 
conservatism  and  intelligence  of  the  courts,  have  fully  justified  its 
wisdom.    It  is  the  law  of  the  land. 

§  111  (68).  Power  of  Legtslatore  over  PabUc  Property.  —  It  is, 
perhaps,  at  present,  impossible  to  define  with  precision  what  limir 
tations  exist  upon  the  power  of  the  legislature  over  municipal  corpo- 
rations, as  ordinarily  constituted.  It  is  practicable  only  to  refer  to 
the  leading  cases  upon  the  subject,  and  attempt  to  extract  the  prin- 
ciples upon  which  they  rest. 

'  Section  approved  in  State  V.Smith,  emments,  and  maintains  that,  as  re- 

44  Ohio  St.  &w.    On  this  subject  the  spects  the  State,  all  their  powers  and 

opinion  of  Chief  Justice  Denioj  in  Dar-  functions  are  public.    He  affirms  that 

lington  V.  New  York,  31  N.   Y.  164,  the  legislature  may  compel  a  municipal 

may  be  read  with  profit.    The  Chief  corporation  to  submit  to  arbitration 

Justice   there    asserts   the    unlimited  claims  as  to  which  private  corporations 

power  of  the  l^slature  over  municipal  and  natural  persons  would  be  entitled 

corporations  and  their  property.     He  bv  the  Constitution  to  a  trial  by  juiy. 

maintains  that  such  corporations  are  Tiie  opposite  view  is  nowhere  more 

altogether  public,  and  all  their  rights  ably  presented  than  by  Campbdlf  C.  J., 

and  powers  public  in  their  nature,  and  in   reople  v.   Hurlbut,  24   Mien.   44 ; 

that  their  property,  though  held  for  and  by  CooUy,  J.,  in  People  v.  Detroit, 

income  or  sale,  and  unconnected  with  28  Mich.  228 ;    Gray  v.  Brooklyn,  10 

any  use  for  the  purposes  of  the  munici-  Abb.  Pr.  Rep.  n.  s.  186 ;   post,  chap, 

pal  government,  is  under  the  control  xxni.   See,  as  to  jury,  Dunsmore's  Ap- 

of  the  legislature,  and  not  within  the  peal,  52  Pa.  St.  374.    Consult  on  this 

provisions  of  the  Constitution  protect-  subject  Plimpton  v.  Somerset,  33  Vt. 

mg  private  property.     He  denies  the  283.     See  also  chapters  on  Municipal 

correctness  of  the  distinction  taken  in  Courts,  Property,  and  Ordinances,  jiosL 
Bailey  v.   Mayor,  &c.  of  New  York,        '  See  ante,  §  4:  post,  §§  11  land  note, 

3  Hill,  531,  and  other  cases,  between  the  112,  113,  as  to  the  grounds  of  the  dia- 

piMic  and  private  functions  of  city  gov-  Unction. 
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Il^is  decided  that  a  grant  by  the  legislature  of  the  State  to  a  town 
of  the  right  to  establish  a  ferry  is  not  in  the  nature  of  a  contract; . 
hence  the  grant  is  repealable,  and  the  corporation  may  constitu- 
tionally be  deprived  of  the  franchise.*  So  the  powers  conferred  by 
the  legislature  upon  a  municipality  in  respect  of  wharves  and  wharf- 
age may  be  revoked  by  it  at  pleasure  if  it  does  not  touch  property 
acquir^  by  the  municipality  under  the  sanction  of  the  legblature.' 
An  act  conferring  upon  a  municipal  corporation  a  public  trust,  and 
the  title  to  land  as  ancillary  to  its  execution,  is  not  a  contract,  but 
may  be  repealed  at  the  will  of  the  legislature.'  But  suppose  the  legis- 
lature had  granted  in  fee  to  the  corporation  a  tract  of  land  within 
its  limits,  is  such  a  grant,  or  is  an  ordinary  grant  of  land  to  the  cor- 
poration from  others,  a  contract  as  respects  the  State,  and  protected 
by  the  Constitution  from  legislative  invasion,  the  same  as  if  the 
grant  had  been  made  to,  or  the  property  acquired  by,  an  individ- 

'  East  Hartford  v.  Hartford  Bridge  and  cannot  compel  them  to  pay  to  it 

Co.,  10  How.  511 ;  s.  c.  16  Conn.  149 ;  wharfage  except  for  the  use  oi  wharves 

17  Conn.  79:   Trustees  v.  Tatman,  13  of  which  it  is  the  proprietor."     Post, 

IlL  30;    Pohce  Jury  v,  Shreveport,  6  chap.  viii.  §§  261-274. 
La.  An.  661 ;  Darlington  v.  New  York,        »  People  v.  Vanderbilt,  26  N.  Y.  287 ; 

31 N.  Y.  164, 202,  2CS,  per  Denio,  C.  J. ;  post,  §  275.    Where  an  act  incorporat- 

post,  ii  275,277.  mg    a    city    donated    lands   included 

'  Railroad  Co.  v.  EUerman,  105  U.  S.  therein  for  the  erection  of  certain  pub- 

166.     "Whatever  powers,"   says  the  lie  building,  and  the  residue  to  be  ap- 

Supreme  Court  of  the  United  States,  plied  to  education,  and  the  charter  was 

by  Matthews,  J.,  in  Railroad  Co.  v.  'EX-  afterwards  repealed,  it  was  held  that 

lerman,  just  cited  (p.  172),  "the  mu-  until  the  trust  had  been  executed  it  was 

nicipal  *  body  [of  New  Orleans]  right-  competent  for  the  legislature  to  change 

fully  enjovs  over  the  subject  [of  wharves  or  abolish  it,  and  that  the  repeal  of  the 

and  wharfage]  is  derived  from  the  legi»-  charter  extinguished  the  trusts,  they 

lature.     They  are  merely  administra-  being;  public,  imexecuted,  and  oondi- 

tive,  and  may  be  revoked  at  any  time,  tionS.    Bass   v,    Fontleroy,    11    Tex. 

not  touching,  of  course,  any  property  of  698-708.     Where  an  act  of  the  legis- 

the  cUy  actually  aoauired  in  the  course  of  lature,    instead    of    granting    cerUiin 

administration.    Tne  sole  ground  of  the  moneys  received  by  the  State  for  the 

rieht  of  the  city  to  collect  wharfage  at  purposes  of  internal  improvements  to 

all  is  that  it  is  a  reasonable  compensa-  certain  counties  absolutely,  simply  ap- 

tion,  which  it  is  allowed  by  law  to  propriated  it  to  &e  drawn  by  such  coun- 

chai^  for  the  actual  use  of  structures  ties  and  expended  by  them  in  the  im- 

provided  at  its  expense  for  the  conven-  provement  of  roads,  &c.,  it  was  held 

lence  of  vessels  engaged  in  the  naviea^-  that  before  its  expenditure  by  the  coun- 

tion  of  the  river.    And  while  it  may  oe  ties  the  legislature  had  entire  control 

true,  as  was  decided  by  the  Supreme  over  the  fund,  and  might  resume  or 

Court   of   Louisiana,   in   EUerman   v.  change  the  purposes  for  which  it  was 

McMains  (30  La.  An.  pt.  1,  190),  that  originally  designed  to  be  expended,  or 

the  city  cannot  lawfully  be  required  to  provide  for  the  payment  by  an  old 

permit  the  use  of  its  wharves,  without  county,  which  hiui  received,  but  not 

compensation,  on  the  ground  that  they  expended,  its  proportion  of  such  fund, 

are  private  property,  it  is  equally  true,  to  a  new  county  erected  out  of  the  old 

as  decided  by  the  same  court  in  City  of  county,  of  an  equitable  share  of  the 

New  Orleans  v,  Wiimot  (31  La.  An.  fund.     Richland  County  v.  Lawrence 

65),  that  the  city  cannot  forbid  any  County,  12  111.  1,  distinguished  from 

water-craft  from  using  the  banks  of  the  Hampshire  v.  Franklin,  16  Bfass.  76; 

navigable  waters  of  the  State  for  the  post,  chap,  x, 
purposes  of  navigation  and  commerce,^ 
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ual  or  private  corporation?  The  question  thus  stated  has  never 
arisen  directly  for  adjudication  in  the  Supreme  Court  of  the  United 
States;  but,  in  the  celebrated  Dartmouth  College  Case,  two  of  the 
judges  expressed  the  opinion  that  the  legislative  control  over  public 
and  municipal  corporations  was  not  so  transcendent  and  absolute  as 
to  extend  to  an  arbitrary  divestiture  of  its  private  property  and  the 
destruction  of  rights  of  a  private  nature.  On  the  other  hand,  it  is 
the  opinion  of  a  distinguished  and  able  judge  in  New  York,  in  a 
case  already  mentioned,  that  the  authority  of  the  legislature  over 
the  powers,  rights,  and  property  of  municipal  and  public  corpora- 
tions is,  as  respects  the  corporations,  quite  without  limit.*  That  prop- 
erty acquired  and  owned  by  a  municipal  corporation  by  legislative 
consent  is  not  subject  to  an  unUmited  power  of  the  legislature  over 
it,  is  consonant  with  natural  justice.  The  need  of  having  property 
and  of  property  rights  is  one  of  the  main  reasons  why  mimicipal 
corporations  are  created.  This  is  strongly  expressed  by  Savigny  in 
respect  of  mimicipal  corporations  in  ancient  Rome.'  If  a  munici- 
pal corporation,  as  representing  a  distinct  community,  be  regarded 
as  a  legal  person,  the  legislature  in  effect  says  to  it,  "You  may  at 
your  own  expense  acquire  property";  and  if  it  acts  on  such  per- 
mission, the  courts  may,  perhaps,  fairly  deduce  a  contract  that  the 
legislature,  while  it  may  regulate  or  change  the  uses  of  such  property, 
will  not  deprive  the  corporation  of  it.  Accordingly,  the  weight  of 
opinion  seems  to  be  in  favor  of  the  doctrine  that  there  may  be,  in 
such  corporations,  rights  under  contracts  and  grants  which  are 
beyond  destruction  by  the  legislature,  though  not  beyond  legitimate 
legislative  authority  and  control;'   but  in  the  present  state  of  the 

*  Denio,  C.  J.,  in  Parlington  v.  New  66.     See  West  Sav.  Fund  Society  v. 

York,  31  N.  Y.  164.    See  post,  §  112.  Philadelphia,  31  Pa.  St.  175;  76.  185. 

"Savigny,  Jural  Relations   (trans-        "But  while  the  legislative  power  [to 

lated  by  Rattigan),  §  85.     "Property  enlaige,  restrain,  or  even  destroy  mu- 

CapacUy  is  the  esseriUal  quality  of  a  nicipal  corporations,  as  the  public  in- 

JurisHad  Person,**  i.  e.,  a  corporation,  terest  may  require]  may  be  exercised 

lb,  §§  86,  87 ;  ante,  §  3.  over  public  ancl  municipal  corporations, 

»  In  Richland  County  v,  Lawrence  it   has   as   uniformly   been   held   that 

County,   12  111.   1,  while  the  plenary  Umms,   and  other   pMic  ^  corwtrations, 

power  of  the  legislature  over  the  public,  may  have  private  rights  and  interests 

civil,  or  political  rights  of  pubbc  cor-  vested  in  them  under  their  charter;  and 

porations  was  asserted  ana  declared,  as  to  those  rights,  they  are  to  be  regarded 

still  it  was  admitted,  by  the  very  able  and  protected  the  same  as  if  they  were 

and  cautious  judge  who  delivered  the  the  rights  and  interests  of  individuals  or 

opinion,  that  'Hhe  State  may  make  a  of  private  corporations;  and  grants  of 

contract  with,  or  a  grant  to,  a  public  property  in  trust  for  other  than  cor- 

mimicipal  corporation  which  it  could  porate  and  municipal  use  [that  is,  as 

not  subsequently  resume ;  but  in  such  we  understand,  for  private,  as  distin- 

case  the  corporation  is  to  be  regarded  guished  from  public,  purposes]  are  no 

as  a  private  company."    Per  Trumbull,  more  the  subject  of  legislative  control 

J.    Sangamon  Co.  v,  Springfield,  63  III.  than  are  the  private  and  vested  rights 
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decisions  the  point  cannot  fairly  be  said  to  be  settled.    It  has,  how- 
ever, been  adjudged  that  the  rights  of  the  cUy  of  New  York  to  real 


of  individuals."  Per  iBham,  J.,  ar^ 
endo,  in  Montpelier  v.  East  Montpelier, 
29  Vt.  12,  19;  s.  c.  27  Vt.  704. 

LegislaHve  grants  of  property  to  prir 
vatCj  and  possibly j  alao,  to  pMic  and 
munidpalf  corporaJbUma  cannot  be  re- 
pealed  eo  as  to  divest  the  rights  of  the 
grantees.  Town  of  Pawlet  v.  Clark,  9 
Cranch  (U.  S.),  292,  S36,  per  Story,  J., 
obiter;  Terret  v.  Taylor,  lb.  43,  52.  In 
this  last  case  Mr.  Justice  Story  remarks, 
arguendo:  ''In  respect,  also,  to  public 
corporations,  which  exist  only  for  pub- 
lic purposes,  such  as  counties,  towns, 
cities,  &c.,  the  legislature  may,  under 
proper  lixnitations,  have  a  right  to 
change,  modify^  enlarge,  or  restrain 
them,  securing,  however,  the  property, 
for  the  uses  o!  those  for  whom  and  at 
whose  expense  it  was  oxiginaUy  pur- 
chased.'' Followed  by  Chancellor  Kent, 
2  Com.  305;  by  Mr.  Justice  Washing- 
ton, Dartmouth  College  Case,  4  Wheat. 
(U.  S.)  518,  663.  In  the  last  case  Mr. 
Justice  Story  said :  ''But  it  will  hardly 
be  contended,  that  even  in  respect  to 
such  [publicj  corporations,  the  legisla- 
tive  power  is  so  transcendent  that  it 
may,  at  its  will,  take  away  the  private 
property  of  the  corporation,  or  change 
the  uses  of  its  private  funds  acouired 
under  the  public  faith."  4  Wheat. 
(U.  S.)  518,  694,  obiter.  And  such  is 
Mr.  Justice  Coolet^'s  view  in  his  valua- 
ble treatise.  Constitutional  Liooitations, 
238.  He  reiterates  it  in  his  learned 
opinion  in  People  v.  Hurlbut,  24  Mich. 
44;  and  also  in  his  elaborate  judg- 
ment in  the  important  case  of  People 
V.  Detroit,  28  Mich.  228.  Detroit  v.  De- 
troit &  Howell  P.  R.  Co.,  43  Mich.  140. 
In  Grogan  v.  San  Francisco,  18  Cal. 
590,  Mr.  Chief  Justice  Field,  delivering 
the  opinion  of  the  Supreme  Court  of 
California,  takes  the  ground  that  the  real 
estate  or  private  property  of  a  mu- 
nicipal corporation  is  protected  by  the 
clause  in  the  national  Constitution 
securing  the  inviolability  of  contracts ; 
that  aU  legislative  authority  over  it 
must  be  exercised  in  subordination  to 
this  ^aranty ;  and  that  it  is  subject  to 
legismtive  control  to  the  same  extent, 
but  no  greater  extent,  than  all  other 

Eroperty  in  the  State.  But  in  Dar- 
ngton  V.  Mayor,  Ac.  of  New  York,  31 
nTy.  164,  193,  205,  Mr.  Chief  Justice 
Denio  observes:  ''Let  us  suppose  the 
city  to  be  the  owner  of  a  parcel  of 


land  not  adapted  to  any  municipal  use, 
but  valuable  only  for  sale  to  private 

gersons  for  buildine  purposes,  or  the 
ke,  no  one,  I  think,  can  doubt  but 
what  it  would  be  competent  for  the  leg- 
islature to  direct  it  to  be  sold,  and  the 
proceeds  devoted  to  some  municipal  or 
other  public  purpose,  within  the  city, 
as  a  court-house,  a  hospital,  or  the  like. 
.  .  .  It  is  unnecessary  to  say  whether 
the  legislative  jurisdiction  would  ex- 
tend to  diverting  the  city  property  to 
other  public  use  than  sucn  as  concerns 
the  city  and  its  inhabitants."  And  he 
considers  the  expression  of  Chancellor 
Kent  (2  Com.  305)  and  of  Mr.  Justice 
Story,  that  where  a  municipal  corpora- 
tion is  empowered  to  have  and  to  hold 
private  property,  such  property  is  in- 
vested with  the  security  ot  other  pri- 
vate rights,  to  mean  only  that  it  pos- 
sesses such  rights  against  wrong-doers, 
and  not  that  it  is  exempt  from  legisla- 
tive control.     31  N.  Y.  164,  196. 

It  is  worth  while,  we  think,  to  con- 
sider this  interesting  subject  a  moment 
longer^  and  the  author  ventures  the 
following  observations.  The  city  of 
New  York  is  the  owner  of  valuable  real 
property  in  fee  made  by  ancient  grants, 
from  which  it  derives  lar^e  revenues. 
No  one  denies  that  the  legislature  may 
regulate  or  direct  the  uses  of  this  prop- 
erty, provided  it  is  not  diverted  from 
the  municipality  or  appropriated  to 
extrariaximcipaX  purposes.  But  could 
the  legislature  require  it  to  be  sold  and 
the  proceeds  ^ven  to  the  city  of  Albany, 
or  covered  mto  the  State  treasury? 
The  injustice  of  such  an  act  is  so  strik- 
ing that  it  suggests  that  it  must  be  be- 
yond the  le^slative  power,  even  if  there 
are  no  special  limitations  in  the  Con- 
stitution. The  text  (§  111)  states  a 
ground  on  which  the  denial  of  such 
a  power  in  the  le^slature  can  be  rested. 
A  chartered  municipality  is  certainly  a 
distinct  legal  personality;  and  it  is  a 
familiar  principle  that  property  ac- 
quired by  a  corporation  under  its  fran- 
chises is  mvested  with  all  the  attributes 
of  property,  although  the  franchises  of 
such  corporation  may  be  absolutely 
subject  to  legislative  control.  Mr. 
Justice  Field,  supra,  and  Ruger,  C.  J., 
in  People  v.  O'Brien,  111  N.  Y.  1,  ex- 
press tne  opinion  that  the  private  prop- 
erty of  municipalities  and  of  corpora- 
tions is  protected  by  the  contract  aause 
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estate  which  it  ovms  in  fee  simple  absoliUe,  under  grants  made  to  it 
in  its  ancient  charters,  which  grants  were  confirmed  by  the  Con- 
stitution of  the  State,  are  as  indestructible  by  legislative  act  as  are 
the  like  property  rights  of  citizens;  and,  applying  this  principle,  it 
was  held  that  the  legislature  had  no  authority  to  pass  an  act  order- 
ing the  demolition  of  a  reservoir  in  actual  use  as  part  of  the  water 
system  of  New  York,  built  by  the  city  at  the  expense  of  its  citizens, 

waukee  v.  City  of  Milwaukee,  12  Wis. 
93  (title  of  town  to  land) ;  Grogan  v, 
San  Francisco,  18  Cal.  590  (title  to 
wharf  property) ;  People  v.  Detroit.  28 
Mich.  228  (Detroit  Park  Case) ;  Milan 
County  V.  Bateman.  64  Tex.  153  (title 
of  county  to  school  lands) ;  Essex  Pub- 
lic Road  Board  v.  Skinkle,  140  U.  S. 
334  (title  to  lands  acouired  for  roads). 
Compare  David  v.  Portland  Water 
Comers,  14  Oreg.  98 ;  Russell  v.  Tacoma, 
8  Wash.  156. 

In  two  cases  arising  out  of  the  Tweed 
frauds  in  New  Yarkf  the  conclusion  was 
reached  that,  as  between  the  State  and 
the  miinicipal  corporation,  the  funds  of 
the  corporation  owned  and  held  for  the 
public  uses  of  the  corporation  are  dis- 
tinctively and  exclusively  the  property 
of  the  corporation;  and  the  opmion 
was  expressed  arguendo  that  such  funds 
were  invested  with  the  security  of  other 
private  property,  subject  to  the  plenary 
power  of  the  ^rislature,  as  declared  in 
Darlington  v.  Mayor,  Ac,  supra,  to 
direct  their  appropriation  to  any  use  or 
purpose  for  the  benefit  of  the  munici- 
pahty  or  its  inhabitants.  People  v,  In- 
gersoU,  58  N.  Y.  1 ;  People  v.  Fields,  58 
N.  Y.  491.  The  exact  point,  however, 
which  was  adjudged  in  these  cases  is 
that,  unless  expressly  given  by  statute, 
an  action  could  not  l^  maintained  in 
the  name  of  the  State  by  the  Attorney- 
General,  to  recover  a  jud^ent  for 
moneys  of  the  county  and  city  of  New 
York,  fraudulently  taken  by  the  de- 
fendants, as  such  right  of  action  was 
exclusively  in  the  municipality,  which 
was  the  owner  of  moneys  illegally  ap- 
propriated. Pos^,  chap.  xxxi.  Chapter 
IX.  of  Professor  Goodnow's  Municipal 
Home  Rule  is  devoted  to  the  question, 
"What  municipal  property  is  protected 
by  the  constitutional  provisions  pro- 
tecting private  property,"  and  the 
learned  author  holds  that  the  true  view 
is  that  such  protection  exists  as  to  prop- 
erty held  by  a  municipality  in  its  pro- 
prietary as  distinguisheid  from  its  public 
and  political  capacity. 


of  the  Federal  Constitution.  Since  the 
opinion  of  Mr.  Justice  Field  was  given, 
the  Fourteenth  Amendment  has  been 
adopted.  It  provides  that  no  person 
shall  be  deprived  of  property  without 
due  process  of  law,  and  the  property 
rights  of  private  corporations  are  held 
by  the  Supreme  Court  of  the  United 
States  to  be  within  the  Amendment. 
A  compact  bodjr  of  people,  such,  for  ex- 
ample, as  the  city  of  New  York,  have 
needs  not  common  to  the  body  of  the 
State  at  large ;  hence  their  incorpora- 
tion with  a  distinct  capacity  to  acquire 
and  hold  property  for  the  use  and  bene- 
fit of  this  distinct  body  of  people.  It 
is  their  property.  No  reason  su^ests 
itself  to  us  why  their  ownership,  as 
against  a  total  aiversion  of  use,  is  not 
protected  by  the  Fourteenth  Amend- 
ment. See  further,  infra,  §§  112,  119, 
120. 

In  Mount  Hope  Cemetery  v,  Boston, 
158  Mass.  509  (referred  to,  post,  §  132), 
relating  to  the  city's  cemetery  prop- 
erty, tne  court,  by  Allen,  J.,  says: 
''Tne  city  of  Boston  is  possessed  of 
much  other  property  which,  in  a  certain 
sense  and  to  a  certam  extent,  is  held  for 
the  benefit  of  the  public,  but  in  other 
respects  is  held  more  like  the  property  of 
a  private  corporation.  Notably  amopg 
these  may  be  mentioned  its  system  of 
water  works,  its  system  of  parks,  its 
markets,  its  hospitals,  and  its  library. 
In  establishing  all  these  the  city  has 
acted  not  strictly  as  an  agent  of  the 
State  government  for  the  accomplish- 
ment of  general  public  or  political  pur- 
poses^ but  with  special  reference  to  the 
benefit  of  its  own  inhabitants.  If  its 
cemetery  is  under  legislative  control 
so  that  a  transfer  of  it  without  com- 
pensation can  be  required,  it  is  not 
easy  to  see  why  the  other  properties 
mentioned  are  not  also."  The  court 
held  that  the  legislative  act  requiring 
the  city  of  Boston  to  transfer  its  ceme- 
tery property  to  the  Mount  Hope  Cem- 
etery Company  without  compensation, 
was  in  conflict  with  the  Federal  and 
State  (k»nstitution.    See  Town  of  Mil- 
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upon  property  which  it  thus  owned  in  fee  simple  and  upon  the  demo- 
lition of  such  reservoir  further  enacting  that  the  lands  covered  by 
it,  together  with  other  lands  adjoining  the  same  owned  in  like  man- 
ner by  the  cily,  should  be  converted  into^  and  maintained  as  one  of 
the  public  parks  of  the  city,  except  upon  making  compensation  to 
the  city  therefor.* 


*  Webb  V,  Mayor,  Ac.  of  New  York, 
64  How.  Pr.  Rep.  10  (Supreme  Court, 
special  term,  1882).  In  givmg  the  judg- 
ment of  the  court,  MacombeTf  J.,  after 
observing  that  the  land  in  (question  was 
granted  to  the  city  in  fee  simple  by  the 
Dongan  charter  in  1686,  and  was  also 
substantially  embraced  in  the  Mont- 

gomerie  charter  of  1730,  which  was  con- 
rmed  by  the  colonial  legislature  in 
1732,  ana  by  the  Constitutions  of  New 
York  of  1777,  1821,  and  1846,  says: 
"The  lands  in  question,  therefore,  are 
owned  by  the  city  in  fee  simple  abso- 
lute [citing  Furman  t?.  New  York,  5 
Sandf.  (N.  Y.)  16;  s.  c.  10  N.  Y.  667]. 
If,  therefore,  the  legislature  has  under- 
taken by  its  acts  to  destroy  the  prop- 
erty of  this  corporation,  or  to  deprive 
the  city  of  its  use,  without  just  compen- 
sation, it  has  violated  a  fundamental 
law  of  the  State.  Chancellor  Kejd  {City 
Charter  in  Ken^s  Notes),  in  comment- 
ing upon  the  provisions  of  the  ancient 
cluirters  of  the  city,  says :  *  It  may  not 
be  amiss  to  state  here,  once  for  all,  that 
it  is  an  acknowledged  and  settled  prin- 
ciple that  no  vested  right  of  property, 
whether  it  belongs  to  private  individ- 
uals or  be  in  the  shape  of  a  corporate 
franchise,  can  ever  be  lawfully  taken 
away  witnout  some  default  or  forfeiture, 
to  be  ascertained  by  a  fair  trial  and  pro- 
noimced  by  judicial  decree.  The  Eng- 
lish statute  of  Magna  Charta  establishes 
as  a  great  principle  the  sanctity  of  rights 
and  privileges  then  existing  or  there- 
after to  be  lawfully  procured ;  and  that 
principle  was  intended  to  be  of  general 
and  perpetual  application.  It  provided 
that  the  city  of  London,  and  all  other 
cities,  should  have  all  their  liberties  and 
free  customs;  and  that  no  freeman 
should  be  disseized  of  his  freehold  or 
liberties,  or  free  customs,  but  by  lawful 
judgment  of  his  peers  or  by  the  law  of 
the  land.  Corporate  franchises  in  this 
country  rest  on  a  basis  which  ought  to 
be  at  least  as  solid  as  Magna  Charta, 
for  they  are  founded  on  grants  which 
are  contracts,  and  "no  State,"  says  the 
Constitution  of  the  United  States,  "can 


pass  any  law  impairing  the  obligation 
of  contracts.' ' 

*'I  perceive,"  continues  Macomber, 
J.,  "no  difference  between  the  tenure  of 
property  thus  held  by  the  city  and  the 
proprietary  rights  of  natural  persons  or 
private  corporations.  This  privilege, 
however,  is  peculiar  in  this  State  to  tne 
city  of  New  York  [not  meaning  by 
tms  to  decide  that  property  owned  in 
fee  simple  absolute  by  other  cities  is  not 
equally  protected  by  the  Constitution]. 

"Nor  is  this  property,  with  other 
real  estate  owned  by  the  city,  held  in 
trust  for  any  person ;  nor  is  it  stami)ed 
with  any  mere  political  trust  of  which 
the  city  may  be  deprived,  and  thus  its 
cUim  to  the  right  to  the  possession  of 
the  property  destroyed.  The  title  to 
the  land  rests  somewhere,  and,  as  has 
been  shown  above^  so  far  as  the  records 
extend,  no  one  claims  it  except  the  city 
itself. 

"It  seexns  to  me  that  the  weight  of 
authority  is  to  the  effect  that  the  prop- 
erty which  New  York  holds  in  its  pro- 
prietary or  private  character,  though 
originally  denved  from  the  power  claim- 
ing the  ultimate  title,  and  which  con- 
cerns the  private  advantage  of  the 
corporation,' as  a  distinct  legal  person- 
ality, is  stamped  with  so  many  of  the 
rights  and  powers  of  natural  persons  or 
private  corporations  as  that  the  city 
cannot  be  deprived  of  this  reservoir 
without  due  process  of  law  and  without 
just  compensation.  It  admits  of  no 
doubt  that  the  legislature  may  change, 
modify,  enlarge,  or  restrain  the  powers 
of  a  corporation  which  it  has  created. 
But  whenever  this  is  done,  and  a  mu- 
nicipal corporation  is  relieved  of  the 
privilege  and  duty  of  maintaining  a 
jurisdiction  over  the  property  and  prop- 
erty rights,  care  has  invanably  been 
taken  to  restore  to  the  ori^nal  owner  or 
proprietor  the  rights  which  the  muni- 
cipal corporation  were  for  a  time  per- 
mitted to  exercise.  Terret  v.  Taylor,  9 
Cranch,  52 ;  2  Kent,  Com.  257 ;  Dart- 
mouth College  Case,  4  Wheat.  (U.  S.) 
694;  People  v,  Detroit,  28  Mich.  228; 
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§  112  (68  a).  Effect  of  Repeal  or  Dissolation.  —  Where  the  Canr 
stiiviion  or  laws  have  reserved  to  the  legislature  absolute  and  unre- 
stricted power  to  repeal  the  charters  of  private  corporations  and  to 
dissolve  them  at  will,  the  legislative  supremacy  over  their  existence 
would  seem  to  be  as  complete  as  it  is  over  that  of  municipal  corpo- 
rations; and  by  analogy  the  limitations  on  the  legislative  power 
over  the  property  and  contract  rights  or  other  vested  rights  of  private 
corporations  throw  light  upon  like  questions  as  respects  municipal 
corporations.  As  to  private  corporations  it  can,  we  think,  safely 
be  affirmed  that  while  the  legislature  may,  under  and  pursuant  to 
such  reserved  power,  annul  and  dissolve  them  at  pleasure,  it  is  not 
within  its  competency,  under  the  Federal  Constitution  as  amended, 
or  under  like  provisions  in  the  Constitutions  of  the  States,  to  impair 
or  affect  the  property  or  property  rights  of  the  dissolved  corpora^ 
tion,  but  only  its  right  to  exist,  and  such  other  rights  as  are  directly 
and  necessarily  dependent  on  the  continued  existence  of  the  corpora^ 
tion.  The  rights  of  mortgagees,  of  creditors  generally,  and  rights 
arising  under  valid  contracts  with  the  corporation,  survive  the  repeal 
and  dissolution.^    And  the  same  doctrine,  doubtless,  applies  to  prop- 


Bailey  V,  Mayor,  Ac.  of  New  York,  3 
HiU,  531;  People  v.  Fields,  58  N.  Y. 
691 ;  People  v.  Ingersoll,  Ih.  1 ;  Max- 
millian  v.  New  YoS,  62  N.  Y.  160." 

*  People  V,  O'Brien  (Broadway  Rail- 
way Case),  111  N.  Y.  1;  Mumma  v. 
Potomac  Co.,  8  Pet.  281,  285 ;  Fletcher 
V.  Peck,  6  Cranch,  87,  135;  Sinking 
Fund  Cases  (arising  under  reserved 
power  to  amend  or  repeal  Pacific  Rail- 
way acts),  99  U.  8.  700;  Greenwood  v. 
Freight  Co.,  105  U.  S.  13;  Detroit  v. 
Howell  Plank  Road  Co.,  43  Mich.  140, 
147. 

Broadway  Star  face  Railway  Case: 
While  the  legislature  of  New  York, 
under  the  power  reserved  in  the  Consti- 
tution "to  alter  or  repeal,"  from  time 
to  time,  laws  under  which  corporations 
are  formed,  and  under  a  general  re- 
served power  bv  statute  that  "all  cor- 
porations shall  be  subject  to  alteration, 
suspension,  and  repeal  in  the  discretion 
of  toe  legislature,"  may  annul  or  repeal 
the  charter  of  a  corporation  or  dissolve 
it ;  yet  it  cannot,  by  virtue  of  such  an 
act,  or  any  act,  impair  or  affect  the 
property  or  property  rights  of  the  cor- 
poration. The  extent  awi  limits  of  legis- 
lative power  over  corporations  and  their 
rights  and  the  rights  of  their  mortgagees, 
and  of  persons  having  contracts  with 
the  dissolved  corporations,  underwent 
the  most  thorough  and  deliberate  con- 


sideration of  the  Court  of  Appeals  of 
New  York  in  Broadway  Surface  Rail- 
way Case.  People  v,  O'Brien,  111  N.  Y. 
1.  In  that  case  the  Broadway  Surface 
Railway  Company  was,  in  1884,  duly 
incorporated.  It  acquired  from  the 
municipal  authorities  the  right  to  lav 
down  tracks  and  to  run  cars  over  Broacl- 
way  from  the  Battery  to  Fourteenth 
Street.  It  was  authorized  by  statute  to 
mortgage  its  property  and  franchises, 
and  also  to  make  contracts  with  con- 
necting railroad  companies  for  the  use 
of  their  tracks.  It  executed  mortgages 
on  its  property  and  f  rsinchises  to  secure 
negotiable  bonds,  which  were  sold  in 
the  market.  Afterwards  it  appeared  to 
the  legislature  probable,  if  not  certain, 
that  the  corporation  acquired  the  ri^ht 
to  occupy  the  streets  by  means  of  brib- 
ery of  a  majority  of  the  board  of  alder- 
men ;  and  this  was  the  motive,  doubt- 
less, that  led  the  legislature,  in  1886,  to 
repeal  the  charter  of  the  Broadway 
Company,  to  dissolve  the  corporation j  and 
to  provide  for  winding  up  its  affairs  and 
disposing  of  and  distributing  its  prop- 
erty. The  opinion  of  the  court,  deliv- 
ered by  Chief  Judge  Ruger^  dijscusses 
the  interesting  questions  mvolved  with 
learning  and  marked  ability.  The  court 
held  tmit  the  franchise  of  the  corpora- 
tion, under  its  charter,  and  the  grants 
from  the  municipal  authorities  to  lay 
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erty  rights  acquired  by  virtue  of  valid  municipal  grants;  *  and  it  has 
also  been  declared  in  respect  of  the  property  rights  of  municipalities, 
though,  as  to  this,  the  doctrine  remains,  perhaps,  to  be  fully  settled, 
defined,  and  its  limitations  ascertained  by  actual  judicial  judg- 
ments.^ It  is  agreed  by  all  the  authorities  that  under  the  power,  to 
repeal  the  charters  of  private  corporations  the  legislature  cannot 
take  away  property  acquired  under  the  operation  of  the  charter; ' 

People  ».  Sturtevant,  9  N.  Y.  263.  .  .  . 
It  is,  however,  earnestly  contended  for 
the  State  that  such  a  franchise  is  a  mere 
license  or  privilege  enjoyable  during  the 
life  of  the  grantee  only,  and  revocable 
at  the  will  of  the  State.  We  believe  this 
proposition  to  be  not  only  repugnant  to 
justice  and  reason,  but  contrar}r  to  the 
uniform  course  of  authority  in  this  coun- 
try. The  laws  of  this  State  have  made 
such  interests  taxable,  inheritable, 
alienable,  subject  to  levy  and  sale  under 
execution,  to  condemnation  under  the 
exercise  of  the  right  of  eminent  domain, 
and  invested  them  with  the  attributes 
of  property  generally." 

'  Mayor,  &c.  v.  Second  Ave.  R.  Co., 
32  N.  Y.  261.  In  this  case  Brovm,  J., 
said:  "The  rights  of  municipal  corpo- 
rations to  property  in  lanois  and  its 
usual  incidents,  and  to  create  ferries 
and  railroad  franchises,  are  quite  dis- 
tinct and  separate  from  their  duties 
as  legislatures,  having  authority  to  pass 
ordinances  for  the  control  and  govern- 
ment of  persons  and  interests  within 
the  city  hmits.  The  latter  are  powers 
held  in  trust,  as  all  legislative  powers 
are,  to  be  used  and  exercised  lor  the 
benefit  and  welfare  of  the  whole  com- 
munity, while  the  former  are  property, 
in  the  ordinary  sense,  to  be  acquired 
and  conveyed  in  the  same  maimer  as 
natural  persons  acquire  and  transfer 
property."  The  same  learned  judge 
said,  in  Brookhm  Cent.  R.  R.  Co.  v. 


down  tracks  and  operate  its  railroad, 
was  a  property  right  which  survived  the 
dissolution  of  the  corporation ;  so  were 
the  rights  of  the  corporation  under  its 
contracts  with  connecting  railroads, 
and  also  the  rights  of  the  mortgagees  to 
the  continued  use  of  the  street  in  cour 
nection  with  the  railroad,  under  the 
municipal  consent  to  the  use  thereof 
for  railway  purposes.  The  special  pro- 
visions of  the  repealing  act  as  to 
winding  up  the  affairs  of  the  dissolved 
corporation  and  disposing  of  and  dis- 
tributing its  property,  were  held  to 
be  unconstitutional. 

»  R.  R.  Co.  V,  Delamore,  114  U.  S. 
501 ;  Langdon  v.  Mayor,  Ac.,  93  N.  Y. 
129;  People  v.  O'JBrien,  supra,  and 
cases  cited.  Concerning  rights  acquired 
under  municipal  grants  to  others,  i^tc- 
ger,  C.  J.,  in  People  v,  O'Brien,  supra, 
speakins  of  the  grant  by  the  corpo- 
ration of  New  York  City  to  the  Broad- 
way Surface  Railwsky  Company  to  use 
the  streets  of  New  York  for  its  railway, 
says :  **  Grants  siinilar  in  all  material  re- 
spects to  the  one  in  question  have  here- 
tofore been  before  the  courts  of  this 
State  for  construction,  and  it  has  been 
quite  uniformly  held  that  they  are 
graiits  in  fee  vesting  the  grantee  with 
an  interest  in  the  street  in  perpetuity  to 
the  extent  necessary  for  the  purposes  of 
a  street  railroad.  People  v,  Sturte- 
vant, 9  N.  Y.  263 ;  Davis  v.  Mayor,  Ac., 
14  N.  Y.  506 ;  Milhau  v.  Sharp,  27  N.  Y. 
611 ;  Mayor  v.  Second  Ave.  R.  Co.,  32 
N.  Y.  261 ;  Sixth  Ave.  R.  Co.  v,  Kerr, 
72  N.  Y.  330.  Other  cases  are  also  re- 
ported in  the  books,  but  it  is  deemed 
unnecessary  to  accumulate  authorities 
on  this  point.  .  .  .  We  are  therefore  of 
the  opinion  that  the  Broadway  Surface 
Railroad  Company  took  an  estate  in 
perpetuity  in  Broadway  through  its 
grant  from  the  city  under  the  authority 
of  the  Constitution  and  the  act  of  the 
legislature.  It  is  also  well  settled  by 
authority  in  this  State  that  such  a  right 
constitutes  property  within  the  usual 
and  common  signification  of  that  word. 
Bath  Ave.  R.  (S>.  v.  Kerr,  72  N.  Y.  330  ; 


Brooklyn  Gty  R.  R.  Co.,  32  Barb.  358. 
364 :  ''^The  grant  to  the  Gty  Railroad 
Company  and  its  acceptance  of  the 
conditions  annexed,  with  the  duties 
and  obligations  and  large  expenditures 
resulting  therefrom,  would  seem^  there- 
fore, to  invest  the  company  with  the 
rieht  of  property  in  the  franchise,  of 
which  it  cannot  be  deprived  without 
its  consent  or  against  its  will." 

'See  cases  cited  in  note  1  to  this 
section.  In  Detroit  v.  Howell  Plank 
Road  Co.,  43  Mich.  140,  147,  Codey,  J., 
said:  ''It  is  immaterial  in  what  wav 
the  property  was  lawfully  acquired, 
whether  by  labor  in  the  ordinary  voca- 
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and  as  to  municipal  corporations  the  only  question  is  whether  the 
legislature  can  deprive  them,  or  rather,  perhaps,  their  inhabitants, 
of  their  property.  It  is  Wieved  by  the  author,  for  the  reasons  sug- 
gested in  this  chapter,^  that  while  the  legislature  has  full  power  of 
legitimate  regulation  and  control,  it  cannot  deprive  them  (that  is, 
in  essence,  the  people  of  the  locality  at  whose  expense  it  has  been 
acquired  or  for  whose  benefit  it  was  granted)  of  such  property.  It 
is  in  effect  fastened  with  a  trust  for  the  incorporated  municipality 
as  long  as  the  legislature  suffers  it  to  live,  and  for  the  benefit  of  the 
people  of  the  locality  if  the  corporate  entity  which  represents  their 
rights  shall  be  dissolved. 


§  113  (69).  Legislative  Power  over  Oontracta  of  Mnnieipallty. — 
It  is  an  interesting  question,  which  has  not  yet  arisen  for  judgment, 
whether  the  legislature  of  the  State  has  the  right,  in  virtue  of  its  con- 
trol over  municipal  corporations,  to  annul  or  interfere  with  contracts 
between  two  municipalities.  This  would  depend  perhaps  upon  the 
nature  of  the  contracts,  that  is,  whether  they  related  to  the  public 


tionB  of  life,  by  gift  or  descent,  or  by 
making  proptakle  use  of  a  franchise 
panted  by  the  State;  it  is  enough  that 
It  has  become  private  property,  and  it 
is  then  protected  by  the  *  law  of  the 
land.'" 

Speaking  of  the  reserved  power  to 
"amend  or  repeal"  the  charter  of  the 
Union  Pacific  Company,  WaUe^  C.  J., 
in  the  Sinking  Fund  Cases,  99  U.  S.  700, 
delivering  the  opinion  of  the  court, 
said:  "Allagree  that  it  cannot  be  used 
to  taJce  away  property  already  acquired 
under  the  operaUon  of  the  charter ,  or  to 
deprive  the  corporation  of  the  fruits, 
actually  reduced  to  possession,  of  con- 
tracts lawfully  made." 

In  the  same  case  (p.  73),  Strong ^ 
J.,  defines  property.  In  People  v. 
O'Brien,  supray  Kuger,  C.  J.,  said:  "It 
is  also  to  be  observed  that  in  none  of 
the  provisions  for  repeal  in  this  State  is 
there  anything  contained  which  pur- 
ports to  confer  power  to  take  away  or 
destroy  property  or  annul  contracts, 
and  the  contention  that  the  prop«rtv 
of  a  dissolved  corporation  is  forfeited, 
rests  wholly  upon  what  is  claimed  to  be 
the  necessary  consequence  of  the  extinc- 
tion of  corporate  life.  We  do  not  think 
the  dissolution  of  a  corporation  works 
any  such  effect.  It  would  not  naturally 
seem  to  have  any  other  operation  upon 
its  contracts  or  property  rights  tnan 
the  death  of  a  natunu  person  upon  his. 


Mumma  v,  Potomac  Co.,  8  Pet.  (U.  S.) 
281,  285.  The  power  to  repeal  the 
charter  of  a  corporation  cannot,  upon 
any  legal  principle,  include  the  power 
to  rep^  what  is  in  its  nature  irrepeal- 
able,  or  to  undo  what  has  been  lawfullv 
done  under  power  lawfully  conferred. 
Butler  V.  Palmer,  1  Hill  (N.  Y.),  324, 
335." 

A  legislative  grant  of  an  exdusive 
right  to  supply  gas  to  a  municipality  and 
to  its  inhabitants,  through  pipes  and 
mains  Laid  in  the  public  streets,  and 
upon  condition  of  the  performance  of 
the  service  by  the  grantee,  is,  after 
acceptance  and  performance  by  the 
grantee,  a  contract  protected  by  the 
Constitution  of  the  United  States 
against  subse^quent  State  legislation 
which  impairs  it.  The  legislature,  how- 
ever, retains  its  police  power,  including 
the  duty  to  protect  the  public  health, 
morals,  and  safety.  New  Orleans  Gas 
Company  v.  Louisiana  Light  Company, 
11511.  S.  650;  Louisville  Gas  Company 
V.  Citizens'  Gas  Company,  115  U.  S. 
683.  The  same  principle  applied  to  a 
legislative  grant  of  an  exdusive  right  to 
supply  toater  to  a  municipality  and  its 
innabitants.  New  Orleans  Water- 
Works  Company  v.  Rivers,  115  U.  S. 
674 ;  chapter  on  Public  Utilities,  post. 

'  ArUe,  §  111 ;  post,  SS  112,  113,  and 
notes. 
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or  so-called  private  or  proprietary  rights  of  the  municipalities.  If, 
however,  a  municipal  corporation  becomes  indebted,  Ae  rights  of 
the  creditor  hosed  upon  the  obligation  of  the  contract  cannot,  it  is  clear, 
be  impaired  by  any  subsequent  legislative  enactment.^    Thus,  where 


*  Von  Hoffman  v.  Quincy,  4  WalL 
535 ;  approved  in  Wolff  v.  New  Orleans, 
103  U.  a  358 ;  Galena  v.  Amy,  6  Wall. 
705;  Amy  v.  Galena,  7  Fed.  Rep.  163; 
and  see  Meriwether  v.  Garrett,  102 
U.  8.  472;  Butz  v,  Muscatine,  8  Wall. 
(U.  8.)  575 ;  Lee  County  v.  Rogers,  7 
WaU.  (U.  8.)  181,  185;  Furman  v. 
Nichol,  8  WaU.  (U.  8.)  44;  Woodruff 
V.  Trapnall,  10  How.  (U.  8.)  206 ;  Bron- 
son  v.Kinsie,  1  How.  (U.  8.)  316;  Lan- 
sins  V.  County  Treasurer,  1  Dillon  Cir. 
C.  R.  522;  Muscatine  v.  Riulroad  Co., 
76.  536;  State  v.  Milwaukee,  25  Wis. 
122;  Brooklyn  Park  Com'rs  v.  Arm- 
strong, 45  N.  Y.  234 ;  8outter  v.  Madi- 
son (act  forbidding  city  to  levy  taxes 
to  pi^  judgments  neld  void),  15  Wis. 
30 ;  Western  Savings  Fund  Society  v. 
Philadelphia,  31  Pa.  St.  175,  185;  Scm 
Francisco  v.  Canavan,  42  Cal.  541; 
Goodale  v.  Fennell,  27  Ohio  St.  426. 
The  power  of  taxation  by  a  municipal 
corporation,  and  its  extent  at  the  date 
of  a  contract,  become  a  part  of  the  con- 
tract, and  continue  to  exist  in  favor  of 
a  creditor  under  such  contract  without 
regard  to  subsequent  reduction  of  the 
limitation  or  restriction  of  the  power. 
Morris  V.  State,  62  Tex.  728;  United 
States  V,  Port  of  Mobile,  12  Fed.  Rep. 
768;  Mobile  v,  Watson,  116  U.  8.  289 ; 
United  States  v.  County  Court,  3  Fed. 
Rep.  1.  Where  a  contract  was  made 
by  a  municipal  corporation  while  a  law 
providing  a  remedy  by  compulsorv  tax- 
ation was  in  force,  the  rep^  of  the  law 
and  the  adontian  of  a  new  Constitution 
forbidding  tne  levy  of  a  tax  in  such  case 
were  hela  invalid  as  impairing  the  ob- 
ligation of  the  contract.  Sawyer  v, 
Concordia,  12  Fed.  Rep.  754. 

Where  there  is  a  mode  preacribed  by 
statute  for  levying  taxes  to  pay  the  prin- 
cipal and  interest  of  bonds  which  may 
be  issued  by  mimicipal  corporations  in 
aid  of  railroads,  it  is  consiaered  a  part 
of  the  Migation;  and  any  subsequent 
change  of  it  by  the  legislature  which 
substantially  modifies  tnat  mode  so  as 
injuriously  to  affect  rights^  under  the 
contract,  is  void  as  impairing  the  ob- 
ligation of  the  contract.  No  uniform 
rule  can  be  laid  down  as  to  what  con- 
stitutes such  impairment,  and  each  case 
must  depend  upon  its  own  circum- 


stances. Seibert  v.  Lewis,  122  U.  8. 284. 
A  contract  made  with  a  municipal  cor- 
poration upon  the  faith  of  taxes  to  be 
levied,  cannot  be  altered  by  the  repeal 
or  material  modification  of  the  power 
of  the  municipality  to  levy  the  taxes; 
such  legislation  is  void  for  being  an 
impairment  of  the  obligation  of  a  con- 
tract. Nelson  v,  St.  Martin's  Parish, 
111  U.  8.  716;  Louisiana  v.  Pillsbuiy, 
105  U^  8.  278;  post,  i  1612. 

But  where,  by  the  change,  additional 
property  is  made  taxable  to  pay  the 
bonds,  a  levy  of  taxes  upon  both  species 
of  property  may  be  ordered.  Cape 
Girardeau  County  v.  Hill,  118  U.  S.  68. 
Previous  to  1879  the  city  of  New  Or- 
leans had  the  power  to  tax  for  general 
purposes  to  the  extent  of  12i  per  cent. 
The  Constitution  adopted  in  tnat  year 
reduced  the  limit  to  10  per  cent.  On 
an  application  for  a  mandamus  brought 
by  a  judgment  creditor  whose  judg- 
ment was  founded  upon  a  contract 
entered  into  in  1873,  the  Supreme  Court 
of  that  State  held,  that  ttie  potoer  of 
taxation  as  it  existed  at  the  date  of  the 
contract,  was  read  into  U^  and  that,  so  far 
as  was  necessary  to  satisfy  the  contract, 
the  power  of  taxation  nad  not  been 
affected  by  the  new  Constitution ;  and 
the  writ  was  issued  directing  the  levy 
of  a  tax  within  the  12^  per  cent  limit 
to  satisfy  the  judgment.  State  v.  New 
Orleans,  37  La.  An.  13.  See  also  State  v. 
New  Orleans,  37  La.  An.  528;  State 
V.  New  Orleans^  36  La.  An.  687;  State 
V.  Jefferson  Pohce  Jury,  34  La.  An.  673. 
In  a  later  case,  upon  a  similar  applica- 
tion, where  the  judgment  was  based 
upon  a  contract  entered  into  in  1874, 
after  the  adoption  of  an  amendment  to 
tne  Constitution,  providing  that  the 
city  should  not  increase  its  debt  under 
any  pretext,  and  forbidding  the  draw- 
ing of  warrants  except  against  cash 
actually  in  the  treasury,  it  was  held, 
by  the  same  court,  that  the  contract 
was  restricted  as  to  satisfaction  to  the 
revenues  of  the  year,  and  imposed  no 
obligation  upon  the  city  to  exercise  in 
the  future  tne  power  of  taxation  pos- 
sessed bv  it  at  that  time ;  and  it  was 
also  held  that  the  provision  in  the  Con- 
stitution of  1879  limiting  the  rate  of 
taxation  to  10  per  cent  was  not  a  viola- 
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an  act  of  the  legislature  was  passed  to  provide  for  the  payment  of  the 
debts  of  a  municipal  corporation,  and  authorizing  the  creation  of  a 
sinking  fund,  to  be  deposited  and  applied  in  a  particular  manner, 
and  where  creditors  acting  thereunder  have  surrendered  the  evi- 
dences of  their  debts  and  received  new  bonds,  for  the  payment  of 
which  the  fund  stands  pledged  by  the  act,  it  b  not  competent  —  be- 
cause it  impairs  the  obligation  of  contracts  —  for  a  subsequent  l^is- 
lature,  in  providing  for  the  liquidation  of  the  corporate  debts,  to 
give  a  different  destination  to  llie  sinking  fund  by  changing  the  de- 
pository of  the  fund.^  So  where  the  effect  of  an  act  of  the  legislature 
authorizing  a  city  to  fund  its  floating  dAt  was,  in  substance,  a  pledge  . 
to  those  who  surrendered  their  claims  and  received  new  obligations, 
of  a  portion  of  its  revenues  and  property,  to  be  applied  to  the  pay- 
ment of  its  obligations  in  a  specified  mode,  this,  if  acted  on,  consti- 
tutes a  contract  which  cannot  be  materially  altered,  either  by  the 
municipality  or  the  legislature,  without  the  consent  of  the  creditors; 
but  it  was  held  that  a  subsequent  act,  simply  changing  the  mode  of 
levying  taxes,  and  which  did  not  and  could  not  affect  the  result  or 
impair  the  security  of  the  creditors,  was  not  invalid.^  So,  also,  where 
the  legislature  authorized  an  indebted  city  to  issue  bonds  to  a  spe- 
cified amount,  in  payment  of  a  like  amoimt  of  its  outstanding  bonds, 
and  among  other  provisions,  plainly  intended  to  induce  creditors 
to  make  the  exchange,  was  one  prohibiting  the  city  from  thereafter 
issuing  its  bonds,  ''except  in  payment  of  its  bonded  debt,'^  and  this 
authority  having  been  acted  on,  the  arrangement  accepted  by  the 
creditors,  and  new  bonds  issued,  it  was  decided  by  the  Supreme 
Court  of  Wisconsin  that  the  prohibition  against  the  issue  of  further 
bonds  constituted,  in  favor  of  the  holders  of  the  new  bonds,  a  con- 
tract which  the  legislature  could  not  impair  by  a  subsequent  enact- 
ment authorizing  the  municipality  to  issue  additional  bonds  for 
other  purposes.' 

lion,  of  the  obligation  of  the  contract.  '  People  v.  Bond,  10  Gal.  563.  And 
It  refused  to  compel  the  city  to  levy  a  see  People  v.  Wood,  7  GaL  579 ;  Brook- 
tax  in  excess  of  that  limit.  State  v.  lyn  Pars  Com'rs  v.  Armstrong,  45  N.  Y. 
New  Orleans,  37  La.  An.  436.  234. 

Further,  see  chapter  on  Contracts,  *  Smith  v.  Appleton,  19  Wis.  468. 
po8t,ii88&et8eq.  For  effect  of  judicial  Text  cited  and  approved ;  Mount  Pleas- 
determination  of  the  law  at  the  time  a  ant  v,  Beckwith,  100  U.  S.  514.  Extent 
contract  is  entered  into,  see  post,  §  901.  of  legislative  power  over  municipal  ir^ 

^  Liquidators  v.  Municipalily,  6  La.  debtednesa  as  against  the  municipality. 

An.  21.    As  to  sinking  fund,  see  Terry  see  City  v.  Lamson,  9  Wall.  (U.  S.)  477 ; 

V.  Bank,  18  Wis.  87 ;  post,  chapter  on  and    read,    in    connection    therewith, 

Charters.    Fraudulent  transfers  of  prop-  Campbell  v.  Kenosha,  5  Wall.  (U.  S.) 

erty  by  municipal  corporations.    Smith  194,  in  effect  overruling  the  practical 

«.  Morse,  2  Caf.  524 ;  post,  chapter  on  application  of  Foster  v.  Kenosha,  12 

Remedies.  Wis.  616.    Further  as  to  rights  of  orsdir 


Digitized  by 


Google 


§  114  LEGISLATIVE  POWER  OVER  CONTRACTg  195 

§114  (70).  Same  Subjeet.  —  But  authority  to  a  city  to  borrow 
money^  and  to  tax  all  the  property  therein  to  pay  the  debt  thus  in- 
curred, does  not  necessarily  deprive  the  State  of  the  power  to  modify 
taxation  so  as  to  exempt  portions  of  the  property,  if  the  rights  of 
creditors  be  not  thereby  impaired.^  So  authority  given  in  a  railroad 
charter  to  a  county  to  take  stock  and  issue  bonds  therefor,  if  a  mar 
jority  of  the  voters  so  determine,  is  not  a  contract,  but  a  mere  author- 
ity conferred  upon  the  county  in  its  public  capacity,  and  may  be 
repealed  after  a  vote  at  any  time  before  the  subscription  has  been 
made,^  or  agreed  to  be  made.' 

tara,  see  past,  chapters  on  Chartere,  After  the  issue  of  such  bonds,  which 
Contracts,  and  Mandamus.  Youngs  v.  were  outstanding,  and  after  the  passage 
Hall,  9  Nev.  212.  of  a  subsequent  act  repealing  all  acts 

When  the  performance  of  the  obligar  which  authorized  the  municipality  to 
Hon  of  a  ptMic  or  municipal  corporatUm  collect  wharfage,  it  sued  the  defendant 
hoe  been  rendered  impossible  by  act  of  for  refusing  to  pay  wharfage,  on  the 
tA^Zotp,  as,  for  example,  by  a  subsequent  ground  that  the  repealing  act  was  un- 
valid  statute,  the  ooligation  is,  in  Eng-  constitutional ;  but  the  Supreme  Court, 
land,  held  to  be  discharged,  and  no  assimilating  the  case  to  that  of  Gilman 
action  against  the  cor{)oration  will  lie  v,  Sheboygan,  2  Black,  510,  and  dis- 
thereon.  This  principle  is  well  exempli-  tin^uishing  it  from  Von  Hoffman  v. 
fied  in  Brown  v.  Mayor,  &c.  of  London,  Qumcy,  4  Wall.  (U.  S.)  535,  held  that 
9  Com.  B.,  N.  B.,  726,  respecting  the  the  city  could  not  recover.  The  lan- 
liability  of  London  on  bonds  payable  guage  of  the  judge  delivering  the  opinion 
out  of  toUs  and  duties  levied  on  vessels  would  seem  to  imply  that  the  repealing 
navieating  the  Thames.  In  this  coun-  act  would  not  be  invalid  as  to  creditors 
try,  nowever,  it  is  to  be  remembered  unless  other  funds  should  prove  insuf- 
that  the  legislative  power,  as  resets  ficient ;  but  it  should  be  observed  that 
creditors,  is  restraincSd  by  the  provision  this  was  not  a  point  adjudged  in  the 
of  the  Federal  Constitution  that  no  case.  St.  Louis  v.  Shields,  52  Mo. 
State  shall  pass  any  act  impairing  the  35  L 

obligation  of  contracts,  ana  it  is  also  '  Aspinwall  v.  County  of  Daviess, 
restrained  by  the  Fourteenth  Amend-  22  How.  (U.  S.)  364.  When  such  repeal 
ment.  is  efifectual,  see  People  v.  Coon,  25  C^ 

>  Gilman  V.Sheboygan,  2  Black,  510;  635;  Union  Pacific  Railroad  Co.  v. 
Muscatine  v.  Railroad  Co.,  1  Dillon  Davis  County,  6  Kan.  256;  compare 
C.  C.  536;  Seibert  v.  Lewis,  122  U.  S.  Town  of  Concord  v.  Portsmouth  Sav. 
2S4;  Goodale  v.  Fennell,  27  Ohio  St.  Bank,  92  U.  S.  625;  infra^  chapter  on 
426 ;  holding  a  subsequent  act  restrict-  Contracts.  In  State  o.  Miller,  67  Mo. 
ing  power  of  assessment  inoperative  604,  it  was  held  by  the  Supreme  Court 
against  a  contractor  who  hacl  agreed  of  that  State  that  while  municipal  cor- 
to  take  his  payment  in  assessments.       porations  cannot,  as  between  the  le^is- 

As  aaainst  a  municipal  corporaHon.  tature  and  themselves,  place  their  pnvi- 
the  leqidature  may,  it  has  been  decided  leges  on  the  ground  of  contract,  yet 
by  the  Supreme  Court  of  Blissouri,  where  the  State  creates  a  municipal 
repeal  its  powers  to  levy  and  collect  wharf'  corporation,  and  through  it  contracts 
age,  although  the  proceeds  of  the  pubhc  witn  a  third  person,  whereby  rights  be- 
wharf  had  beenplec^ed  by  the  corpora-  come  vested  in  the  latter,  it  is  oeyond 
tion.  under  legislative  authority,  as  a  the  power  of  the  State  to  impair  the 
funa  in  connection  with  other  revenues  obligations  of  the  contract  wnen  the 
for  the  payment  of  bonds  issued  for  contract  to  subscribe  for  stock  is  com- 
money  borrowed  by  the  corporation  pleted.  Cumberland  &  O.  R.  Co.  v. 
to  maintain  and  improve  the  wharf.   Barren  County  Court,  10  Bush  (Ky.), 


'  Town  of  Concord  «.  Portsmouth  on  this  subject,  see  infra,  chapter  on 
Say.  Bank,  92  U.  S.  625.    More  fully  Municipal  Bonds. 
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§  115  (71).  Legislative  Power  oyer  Pablic  Property  off  Muiici- 
pality.  —  The  legislature,  as  the  trustee  f or^  and  the  representative 
of,  the  general  public,  has  full  control  over  the  public  property  and 
the  public  rights  of  municipal  corporations.  Accordingly,  it  may, 
in  the  absence  of  constitutional  restriction,  authorize  a  railroad 
company  to  occupy  the  etreete  in  a  city  without  its  consent  and  with- 
out payment  to  it;  ^  but  it  could  not,  probably,  authorize  the  taking 
of  the  private  property  of  a  city  by  a  railroad  company,  except  for 
public  purposes,  and  upon  compensation  being  made.^    Where  prop- 

604:  Shelby  Co.  v.  Cumberland  dc  C.  R.  purpose  there  may  be  an  appropriation 

R.  Co..  8  Bush  (Ky.),  209.  299.  of  private  property  under  the  sovereign 

In  California  it  is  held  that  while  the  power  of  eminent  domain.    While  the 

legislature  cannot  require  the  creditors  city  cannot  confer  or  withhold  the 

of  a  county  to  surrender  their  evidences  privilp^,  it  may  be  that  reasonable 

of  indebtedness,  and  accept  new  ones  regulations   mi^ ht    be   prescribed   by 

different  in  terms  from  the  old,  it  may  oxmnance,  looking   to    the    safety  of 

refuse  to  provide  funds  to  pay  any  travellera  and  the   protection  of  the 

portion  of  the  old  indebtedness,  unless  public,  while  the  work  is  in  progress, 

the  creditors  will  accept  new  evidences  A  statute  granting;  a  privilege  to  gas 

in  place  of  the  old,  and  for  a  less  sum,  companies  to  lay  pipes  m  streets,  alleys, 

ana  that  there  is  no  constitutional  ob-  and  public  grounds  of  a  cit^  is  not 

jection  to  a  law  which  provides  a  county  invalid  because  no  provision  is  made 

fund,  out  of  which  the  nolders  of  county  for  the  payment  of^  compensation  to 

indebtedness  can  obtain  50  per  cent  of  the  city.    The  fee  of  the  streets  and 

the  nominal  value  of  their  demands,  alleys  is  in  the  public,  and  the  legisia- 

whenever  they  may  choose  to  accept  ture,  which  represents  the  public,  and 

the  same,     reople  v.  Morse,  43  Gal.  has  unlimited  control  of  the  streets 

634.  and  alleys,   may,  in   the  absence   of 

^  Poat,  §§1222  etseg.;  Potter  9.  Collis,  constitutional    restriction,  grant    the 

19  N.  Y.  App.  Div.  392,  quoting  text,  privile^  or  franchise  in  tnem  without 

'  Ante  J  if  111  and  note,  112  and  providing  for  the  payment  of  com- 

notes;  see  post,  §§119,  120;  Darling-  pensation.    La  Harpe  v.  Ehn Township 

ton  V.  Mayor,  &c.,  31  N.  Y.  164;  Rey-  Gas  Co.,  69  Kan.  97. 
nolds  V.  Stark  County,  5  Ohio,  204;        Afttnicipo^  senders  and  the  privilege  of 

5  Ohio  St.  113;  Clinton  v.  Railroad  Co.,  discharging  them  into  a  river  are  not 
24  Iowa,  455 ;  Louisville  v.  University  held  by  a  city  as  private  property  in 
of  Louisville,  15  B.  Mon.  642 ;  Portland  such  sense  that  the  legislature  cannot 

6  W.  V.  R.  Co.  V,  Portland,  14  Oreg.  188.  impair  the  city's  right  therein  without 
See  further,  chapter  on  Streets  and  on  compensation.  The  municipal  corpo- 
Dedication,  poet;  People  v.  Kerr,  27  ration  is  simply  one  of  the  governmental 
N.  Y.  188 ;  Mercer  v.  Railroad  Co.,  36  agencies  of  the  State,  and  is  subject  to 
Pa.  St.  99 ;  New  Orleans  v.  Hopkins,  13  legislative  control  without  limitation, 
La.  326;  New  Orleans,  &c.  Railroad  saving  such  as  the  Constitution  im- 
Co.  V.  New  Orleans,  26  La.  An.  517;  poses.  Van  Cleve  «.  Passaic  Valley 
76.  478;  Reading  v.  Commonwealth,  Sewerage  Com'rs,  71  N.  J.  L.  183; 
11  Pa.  St.  196;  poet,  §§  1222  et  seq.  s.  c.  71  N.  J.  L.   574.   The  oonstitu- 

So  the  permission  of  a  city  is  not  tional  provision  that  private  property 

necessary  to  the  privilege  of  layina  gae  shall  not  be  taken  for  public  use  with- 

pijfee  through  the  streets  and  alleys,  out  compensation  has  no  application 

neither  can  it  impose  any  conditions  to  sewers  constructed  by  a  city.    The 

Yipon  a  corporation  availing  itself  of  its  sewers  are  already  public  property ;  the 

rights  to  do  so  derived  from  the  legisla-  municipal  corporation  is  but  a  public 

ture.    The  legislature  itself  can  provide  trustee  with  powers  conferred  by  the 

for  the  layine  of  pipes  and  mains  in  legislature  for  the  purposes  of  the  trust, 

the  streets,  alleys,  and  public  grounds  Those  powers  may  be  revoked,  and  the 

in  order  to  distribute  natural  gas  and  trust  resumed  by  the  State  at  the  will  of 

export  it  to  consumers,  and  tor  this  the  legislature.     Van  Cleve  v,  Passaic 
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erty  is  held  by  a  municipal  corporation  purely  as  an  agent  of  the  State 
in  the  exercise  of  its  governmental  functions,  such  mimicipality  only 
holds  the  title  thereto  as  trustee  for  public  and  governmental  pur- 
poses, and  the  State  has  the  right,  if  it  desires,  to  change  the  trustee, 
and  may  do  so  by  transferring  the  property  to  another  governmental 
agency  for  the  same  purpose,  without  compensation  to  the  munici- 
pality and  without  imposing  upon  the  new  agency  any  obligation  to 
pay  debts  incurred  by  the  municipality  in  acquiring  the  prop^ty.^ 


Valley  SewerMe  Com'ra,  71  N.  J.  L. 
183 ;  8.  c.  71  N.  J.  L.  574 ;  Essex  PubUc 
Road  Board  v.  Skinkle,  49  N.  J.  L. 
641,  671;  140  U.  S.  304;  Millbum  v. 
So.  Orange,  56  N.  J.  L.  264,  257 ;  New- 
ark V,  Watson,  66  N.  J.  L.  667,  673. 

An  act  haying  been  passed  ''to  pro- 
vide for  the  improvement  of  the  nvdr 
bed  and  harbor  of  Mobile/'  it  was  con- 
tended that  the  expenses  for  the  work 
could  not,  under  the  State  Constitution, 
be  imposed  upon  the  county  of  Mobile, 
the  work  being  for  the  benefit  of  the 
whole  State,  which  would  be  in  contra- 
vention of  the  article  forbidding  the 
taking  of  private  property  for  public 
use  without  just  compensation  or  for 
private  use  or  the  use  of  corporations 
other  than  municipal  without  the  con- 
sent of  the  owners,  and  of  the  article 
restraining  the  legislature  from  dele- 
gating power  to  levy  taxes  to  an  indi- 
viduiu  private  corporation.  The  court 
held  that  the  issue  by  the  president 
and  commissioners  of  revenue  of  Mo- 
bile Coimty  of  bonds  for  the  improve- 
ment of  the  river  bed  and  harbor  of 
Mobile  as  authorized  by  the  act  was 
not  a  taking  of  private  property  for 
public  use  within  the  meaning  of  the 
constitutional  clause.  It  was  a  loan 
of  the  credit  of  the  county  for  a  work 
public  in  its  character,  designed  to  be 
of  general  benefit  to  the  State,  but 
more  especially  and  immediately  to 
the  county.  It  was  competent  for  the 
legislature  to  apportion  the  burden 
ratably  amons  all  the  counties  or  other 
particular  subdivisions  of  the  State, 
or  lay  the  greatest  part  or  the  whole 
upon  that  county  or  portion  of  the 
State  especially  and  immediately  bene- 
fited by  the  expenditure.  The  harsh- 
ness of  the  act  in  imposing  upon  the 
county  of  Mobile  the  entire  burden  of 
the  improvement  was  not  a  matter  for 
the  court  to  consider.  Mobile  County 
V.  KimbaU,  102  U.  S.  691. 

The  le^lature  having  granted  to  a 
town,  by  its  charter,  the  full  power  to 


grant  licenses  to  sell  vinous  and  spiritual 
Bquors  within  its  corporate  limits  and 
to  appropriate  the  proceeds  to  city  pur- 
poses, it  was  held  that  a  subsequent  act, 
changing  the  purposes  to  which  the 
proems  should  be  applied  and  direct- 
ing such  proceeds  to  oe  applied  to  a 
female  academy,  was  unconstitutional, 
the  city  having  by  its  charter  a  vested 
interest  in  the  profits  arising  from  the 
franchise  of  granting  licenses.  The 
power  was  held  to  be  partly  for  public 
purposes  and  partly  for  private  advan- 
tage or  emolument.  The  le^slature 
misht  take  away  the  franchise  alto- 
gether, but  it  could  not  permit  the 
continuance  of  its  exercise  and  divert 
the  advantage  to  be  derived  therefrom 
to  another  purpose  than  that  pointed 
out  by  the  charter.  Aberdeen  Female 
Academy  Trustees  v.  Aberdeen,  21 
Bliss.  646.  This  decision  is,  we  think, 
of  questionable  soundness,  since  it  is 
difficult  to  understand  that  the  munici- 
pality has  a  vested  right  in  profits 
arising  from  licenses.  S^  Indianapolis 
V,  Indianapolis  Home,  4&c.,  50  Ind.  215. 
^  Boara  of  School  Com'rs  of  India- 
napolis V,  Centre  Township,  143  Ind. 
391.  In  this  case  territory  was  an- 
nexed to  a  city  which  contained  a 
school  house  and  lot  belonging  to  the 
school  township  from  whicn  the  ter- 
ritory was  taken.  For  the  purpose  of 
erecting  the  school,  the  township  had 
incurred  debt,  and  at  the  time  of  the 
annexation  a  portion  of  the  debt  was 
still  unpaid.  The  statute  annexing  the 
territoiy  to  the  city  directed  that  the 
title  to  the  school  property  in  the  an- 
nexed territory  shoulci  vest  in  and  be 
conveyed  to  the  school  corporation  of 
the  city,  but  no  provision  was  made  for 
the  payment  of  any  part  of  the  value 
of  such  property,  or  any  part  of  any 
indebtedness  created  on  account  thereof 
and  remaining  unpaid.  It  was  held  that 
the  statute  was  within  the  constitu- 
tional power  of  the  legislature,  and  that 
it  did  not  interfere  with  or  impair  any 
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Soy  too,  roads  and  bridges  are  not  private,  but  public  property,  and 
the  legislature  may  oi^anize  a  pubUc  corporation  for  a  limited  pur- 
pose,  and  authorize  such  corporation,  in  connection  with  the  con- 
struction of  an  improvement  delegated  to  it,  to  remove  and  destroy 
a  bridge  constructed  and  paid  for  by  the  first  public  corporation.^ 
But  the  legislature  has  no  power  to  appropriate  the  funds  of  a  munid- 
pality  to  the  discharge  of  an  obligation  against  the  entire  State,  or  to 
direct  the  payment  of  such  funds  for  any  other  purpose  than  such  as 
pertains  to  the  municipality  itself.^  It  may  authorize  corporations 
to  make  contracts,  but  it  is,  perhaps,  more  doubtful  how  far  it  can 
compulsorily  make,  in  the  legal  sense  of  the  word,  contracts  for  them, 
since  the  essence  of  a  contract  consists  in  the  agreement  of  the  par-, 
ties.'  And  on  this  view  it  has  been  held,  in  Vermont,  that  the  l^is- 
lature  cannot,  wiihovt  the  consent  of  a  municipal  corporation,  appoint 
an  agent  for  it,  and  authorize  him,  as  such  agent,  to  purchase  prop- 
erty and  bind  the  corporation  to  pay  for  it.^   So  the  Supreme  Court 


vested  rights  of  the  township.  An  act 
which  makes  the  mayor  ana  aldermen 
of  a  corporation  commissioners  of  the 
court  house  and  jail  mav  be  repealed 
bv  the  legislature,  and  these  buildings 
placed  under  the  control  of  county  or 
other  o£Bcers.  State  t.  Savannah  R.  M. 
Charlt.  (Ga.)  250.  All  corporations 
which  are  made  merelv  for  the  purpose 
of  city  government,  of  town  police,  are 
so  far  the  creatures  of  the  legislature 
that  they  may  be  controlled  by  it,  and 
have  their  constitutions  altered  and 
amended  by  the  government  in  such 
manner  as  the  public  interest  may  re- 
Quire.  Such  an  act  is  not  repugnant  to 
tne  Constitution  of  the  State.  State  v. 
Dews,  R.  M.  Charlt.  397.  A  grant  to  a 
city  to  aid  in  building  a  court  house, 
and  for  educational  purposes,  is  sub- 
ject, until  executed,  to  legblative 
resumption  and  control  Baas  v. 
Fontlerojr,  11  Tex.  698. 

'  Heffner  v.  Cass  and  Morgan  Coun- 
ties, 193  III.  439.  In  this  case  a  drain- 
9X»  district  was  organized  under  the 
Illinois  statute,  by  which  authority 
was  given  to  the  drainage  commis- 
sioners to  remove  bridges,  &c.,  for  the 
purpose  of  constructing  drains  and 
ditcnes.  The  duty  was  placed  upon 
the  corporate  authorities  of  construct- 
ing or  replacing  the  bridj^^  &c., 
removed.  The  drainage  commissioners, 
in  connection  with  the  construction  of 
a  ditch,  destroyed  a  public  bridge  over 
a  stream  forming  a  county  boundary. 
This  bridge  had  oeen  constructed  and 


paid  for  by  the  two  counties.  An 
action  of  trespass  was  brought  by  the 
counties  against  the  drainage  commis- 
sioners on  the  ground  that  the  legis- 
lature could  not  authorize  the  drainage 
commissioners  to  take  and  appropriate 
the  property  of  the  counties  without 
just  compensation.  The  court  held 
that  the  constitutional  provision 
against  taking  or  damaging  private 
property  without  just  compensation 
naci  no  application,  and  that  the  legis- 
lature had  full  power  to  authorize  the 
drainage  commissioners  to  remove  a 
public  orid^  over  a  stream  which  runs 
across  a  public  highway  without  com- 
pensation, although  such  bridge  may 
nave  been  constructed  by  the  county. 

s  Conlin  v.  Board  of  Supervisors,  114 
CaL404. 

'  Cooley  on  Taxation  (2d  ed.),  688 
€t  aeq.,  where  the  subject  is  discussed 
and  the  leading  cases  referred  to. 

*  Atkins  V.  Randolph,  31  Vt.  226. 
The  case  was  this:  Plaintiff  sued  the 
town  of  Randolph  in  assumpsit  for 
liquor  sold  to  an  '^ agent"  appomted  by 
the  county  commissioners  to  purchase 
liquors  (under  the  Act  of  1852,  ''to  pre- 
vent the  traffic  in  intoxicating  liquors  ") , 
at  the  expense  of  the  town  for  which  he 
was  appointed.  The  town  never  gave 
any  assent,  express  or  implied,  to  this 
appointment;  nor  did  it  receive  any 
benefit  from  the  sale  of  the  liquors,  or 
have  an^  knowledge  that  the  agent  was 
purchasing  liquors  on  its  credit.  The 
court  held  the  Act  of  1852  unconstitu- 
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of  Illinois  has  decided  that  the  legblature,  under  peculiar  provisions 
in  the  Constitution  of  that  State,  has  no  power  to  compel  a  city  to 
incur  a  debt  against  its  will.^ 


§  116.  Power  off  Legifllatare  over  Pablic  Utilities  owned  by  a 
Munieipality.  —  The  diflSculty  which  exists  in  determining  the  nature 
and  proper  scope  of  the  legislative  power  over  the  property  and  affairs 
of  a  municipality  is  well  illustrated  in  the  case  of  publio  utUitiee  svch 
(u  water,  gas,  and  dedarvo-lighi  works  constructed  by  the  mtmici^ 
palUy  or  pvrchased  with  the  proceeds  of  taxation.  It  is  generally 
laid  down  that  in  constructing  or  purchasing  works  for  these  pur- 
poses and  in  operating  and  managing  them  a  city  or  other  municipal 
corporation  acts  rather  in  its  private  and  corporate  capacity  than  in 
the  exercise  of  its  governmental  functions.^    But  this  statement  is 


tional,  and  that  the  plaintiffs  could  not 
recover.  The  decision  was  put  mainly 
upon  the  ground  that  the  legislature 
could  not  authorize  a  binding  contract 
to  be  made  creating  a  debt  against  a 
public  corporation  without  its  consent. 
BenneU,  J.,  diaBented,  not  on  the  ground 
that  the  corporation  was  bound  by  force 
of  any  contract,  but  because  the  Act  of 
1852  imposed  a  duty  upon  the  towns,  as 
fnunicipal  eorporatums,  to  pay  for  the 
fiquors,  and  this  for  ptMie  purposes 
and  to  cany  out  a  i>olioe  regulation. 
Chief  Justice  Denio  criticises  this  case, 
and  considers  it  as  *' standing  upon  no 
principle."  Darlington  v.  Mayor,  Ac. 
of  New  York,  31N.  Y.  164,  205.  On 
the  other  hand,  it  is  approved  by  Lyon, 
J.,in8tatev.Tappan,29Wis.664;  re- 
ferred to  infra,  }  123  and  note.  And 
see  Philadelphia  v.  Field,  58  Pa.  St.  320 ; 
vost,  §  1487,  note;  §§  119  et  Beq.;  Has- 
broudk  v.  Milwaukee,  13  Wis.  37;  Mills 
V.  Charlton.  29  Wis.  400. 

>  Oairo  A  St.  Louis  R.  R.  Co.  v.  aty 
of  Sparta,  77  111.  505 ;  People  v.  Chicago 
(Lincoln  Park  Case),  51  111.  17;  People 
V.  Sabmon  (South  Park  Case).  76.  37 ; 
Hiurvard  v.  St.  Clair.  Ac.  Drainage 
Co.,  51  111.  130;  Board  of  Education  v. 
Blodgett,  155  111.  441.  Though  the 
reasoning  of  the  court  is  general,  yet 
the  point  decided  —  that  the  city  could 
not  be  compelled  to  contract  a  debt 
against  its  consent  —  was  influenced 
bj,  if  it  do^  not  rest  upon,  a  constitu- 
tional provision  (art.  ix.  {  5)^  which 
was  construed  to  restrict  the  legislature 
from  granting  the  right  of  lociu  or  cor- 
porate taxation  to  any  other  than  the 
corporate  auiliorUies  of  the  munidpalUy 


or  district  to  be  taxed.  In  lUinoie  an 
act  authorizing  police  commissioners  to 
issue  certifiaUes  of  indebtedness  without 
its  consent  is  unconstitutional.  People 
V.  Canty,  55  111.  33 ;  anU,  §  103 ;  People 
V.  McAdams,  82  111.  356;  Park  Com'rs 
V.  Tel  Co..  103  111.  33.  Compare  Dar- 
lington V.  Mayor,  &c.  of  New  York,  31 
N.  Y.  164.  See  Dunnovan  v.  Green,  57 
lU.  63;  Smton  V.  Ashbury,  41  C:al.  525. 
In  California  it  is  held  that  the  legisla- 
ture may  empower  the  authorities  of  a 
city  to  purchase  an  agricultural  park, 
and  to  issue  its  bonds  in  payment 
therefor,  and  to  levy  a  tax  for  their  pay- 
ment. Sonoma  County  Bank  v.  Fair- 
banks, 52  Cal.  196 ;  infra,  §§  119  e<  seq. 

The  general  propositions  in  the  text 
as  to  the  restrictions  on  legidative  power 
over  municipal  corporations  will  be  found 
to  be  sustained  by  the  following  cases : 
Atkins  V.  Randolph,  31  Vt.  226 ;  White 
V,  Fuller,  39  Vt.  193 ;  Louisville  v.  The 
University,  15  B.  Mon.  (Ky.)  642; 
Western  Savings  Fund  Society  v.  Phil- 
adelphia, 31  Pa.  St.  175,  185;  Monl^ 
pelier  v.  East  Montpelier,  29  Vt.  12; 
Poultnejr  v.  Wells,  1  Aik.  (Vt.)  180; 
University  of  Alabama  v.  Winston,  5 
Stew.  A  Port.  (Ala.)  17 ;  Norris  v.  Trus- 
tees Abingdon  Academy,  7  Gill  A  Johns. 
(Md.)  7 ;  Regents  of  University  v.  Wil- 
liams, 9  Gill  A  Johns.  365 ;  Trustees  of 
Academy  v.  Aberdeen.  21  Miss.  645; 
Brunswick  v.  Litchfield,  2  Me.  28,  32. 

*  See  post,  chapter  on  Public  Util- 
ities:  Birmingham  V.  Birmingham  Water 
Works  Co.,  139  Ala.  531,  533;  Hender- 
son r.  Young,  119  Ky.  224;  Lynch  v. 
Springfield,  174  Mass.  430;  BuUmaster 
V.  St.  Joseph,  70  Mo.  App.  60;  Ironton 
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intended  merely  to  embody  the  fundamental  principle  of  the  law 
upon  which  the  rights  of  the  municipality  as  a  contracting  party 
with  another  or  for  liability  for  negligence  are  to  be  determined. 
For  some  purposes,  even  in  connection  with  works  of  public  utility, 
a  municipal  corporation  acts  in  a  governmental  rather  than  a  private 
or  proprietary  capacity.  Thus,  the  decisions  generally  deny  any 
liability  on  the  part  of  the  municipality  for  property  destroyed  by 
fire,  through  its  failure  to  maintain  proper  works  and  a  sufficient 
supply  of  water  to  extinguish  the  fire,  upon  the  ground  that  in  undo 
taking  to  furnish  a  supply  of  water  and  to  maintain  appliances  for 
that  purpose  the  municipality  acts  in  a  governmental  and  not  merely 
in  its  private  or  corporate  capacity.^  It  b  apparent  that  in  the  man- 
agement and  operation  of  the  property  so  acquired  municipal  cor- 
porations cannot  be  wholly  exempt  from  legislative  control.  Their 
duties  and  obligations  to  the  consumers,  the  inhabitants  of  the  mu- 
nicipality, in  furnishing  water  and  light  are  plainly  a  proper  subject 
of  legislative  supervision  and  control  in  many  respects,  and  some 
courts  have  asserted  a  power  on  the  part  of  the  legislature  over  these 
utilities  which  extends  to  the  appointment,  control,  and  supervision 
of  the  agents  by  whom  the  property  of  the  municipality  shall  be 
acquired  or  administered.  Thus,  it  has  been  doubted  whether  there 
is  any  rule  which  draws  the  line  between  powers  which  are  govern- 
mental in  their  nature  and  those  which  relate  to  the  local  conven- 
ience of  the  citizens  and  are  private  and  proprietary  in  their  nature, 
and  to  place  those  relating  to  water,  gas,  and  public  parks  on  the 
quasi  private  side  of  the  corporation.  Subjects  of  that  character 
might  under  some  aspects  be  regarded  as  properly  belonging  to  the 
private  affairs  of  a  corporation,  but  under  others  would  be  regarded 
as  a  public  matter.^  Public  parks,  gas,  and  water  in  towns  and  cities 
may  ordinarily  be  classed  as  private  affairs,  but  they  often  become 
matters  of  public  importance,  and  when  the  legislature  determines 
that  there  is  a  public  necessity  for  their  use  in  a  certain  locality,  it 
has  been  said  that  they  cannot  be  designated  as  the  mere  private 
affairs  of  the  corporation.  That  is  a  relative  question.  Therefore, 
as  a  part  of  a  purpose  of  securing  an  adequate  supply  of  pure  water 
to  a  city,  it  has  been  held  that  it  is  within  the  power  and  scope  of  the 
legislature  to  provide  therefor,  and  to  appoint  the  agents  by  whom 
the  work  shall  be  constructed  or  purchased  for  the  benefit  and  at  the 

V.  Kelley,  38  Ohio  St.  50 ;  Western  Sav.  ities ;  Miller  v.  Minneapolis,  75  Minn. 
Fund  Soc.  V.  Philadelphia,  31  Pa.  St.  131 ;  Mendel  v.  Wheeling,  28  W.  Va. 
175,  183 ;  Ysleta  v.  Babbitt,  8  Tex.  av.   233. 

App.  432.  '  David   v.  Portland   Water  Com- 

^  See  post,  chapter  on  Public  Util-  mittee,  14  Oreg.  98,  122. 
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expense  of  the  municipality.^  Even  when  a  city  has  already,  through 
money  derived  from  taxation  or  otherwise,  acquired  its  own  munici- 
pal water  works,  it  has  been  held  that  there  is  no  principle  of  law 
which  gives  to  the  city  any  vested  or  constitutional  right  as  against  the 
State  to  manage  and  control  its  water  works  or  to  appoint  agents  or 
managers  to  control  them,  and  that  the  legislature  may  regulate  the 
management  of  the  water  works  of  the  municipality  and,  if  it  sees 
fit,  appoint  the  agents  and  managers  therefor.'  The  court  declared 
that  while  the  municipality  exists  as  a  corporation  endowed  with  the 
capacity  of  purchasing  and  holding  property,  it  has  a  right,  as  against 
every  other  corporation  or  person,  to  the  use  and  enjoyment  of  its 
property  as  fully  as  a  private  person  can  hold  and  enjoy  similar 
property.  But  cities  as  corporations  are  emanations  of  the  supreme 
law-making  power  of  the  State,  and  they  are  established  for  the  more 
convenient  government  of  the  people  within  their  limits.  Although 
the  title  to  property  is  vested  in  the  corporate  body,  it  is  nbt  to  be 
shielded  from  the  control  to  a  certain  extent  of  the  legislature.  While 
the  corporation  exists  by  authcwr^ty  of  the  State  and  is  authorized  to 
purchase  and  hold  property  for  the  inhabitants  to  be  paid  by  taxa- 
tion, the  State  cannot  take  away  such  property  and  give  it  to  other 
corporations  or  persons  by  the  appointment  of  a  board  of  commis- 
sioners, but  the  action  of  the  legislature  complained  of  was  not  a 
diversion  of  the  property  from  the  purposes  of  its  acquisition.  No 
title  is  to  be  diverted  and  no  property  is  wrongfully  taken,  whether 
managed  by  the  city  council  or  by  a  board  of  commissioners  ap- 
pointed by  the  authority  of  the  legislature;  the  uses  and  purposes  of 
the  water  works  —  the  supplying  of  water  to  the  corporators,  or 
inhabitants  of  the  city  —  will  be  the  same,  and  while  these  purposes 
and  objects  continue  the  same,  there  is  no  violation,  by  the  act  of  the 
legislature  in  appointing  a  board  of  commissioners,  of  any  equitable 
right  of  which  the  city  may  complain.  But,  on  the  other  hand,  the 
Supreme  Court  of  Iowa  has  reached  the  opposite  conclusion,  and  has 
declared  that  the  appointn^ent  of  commissioners  to  manage  the 
water  works  of  a  city  otherwise  than  by  the  authority  of  the  city  is 
unconstitutional  and  void,  as  divesting  the  city  of  the  management 
and  control  of  its  property.'  In  reaching  this  conclusion  the  court 
pointed  out  that  the  right  of  a  municipal  corporation  to  hold  and 
manage  property,  to  sue  and  be  sued,  and  to  act  generally  as  a 
private  corporation  in  supplying  local  needs  and  conveniences,  is 

»  David  V.  Portland  Water  CJom-        «  Coyle  v.  Mclntire,  7  Houst.   (Del.) 
mittee,  14  Oreg.  96.  44  . 

'  State  V.  Barker,  116  Iowa,  96. 
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distinctly  recognized  by  the  authorities;  that  the  establishment  and 
control  of  water  works  for  the  benefit  of  the  inhabitants  of  the  city  is 
a  matter  that  pertains  to  the  municipality  as  distinguished  from  the 
State  at  large;  that  if  the  city  were  a  mere  private  corporation,  then 
the  legblature  could  not  take  the  management  of  its  property  out  of 
the  hands  of  its  officers  and  directors  and  place  them  in  the  custody 
and  control  of  officials,  even  if  they  be  stockholders,  selected  by  per- 
sons who  had  no  interest  in  the  corporate  entity  and  who  were  in  no 
manner  responsible  to  those  interested  in  the  welfare  of  the  organi- 
zation, and  that  the  same  rule  should  be  applied  to  property  held  by 
a  municipal  corporation  in  its  private  and  proprietary  capacity ;  and 
therefore,  when  the  municipality  has  a  proprietary  and  private  inter- 
est in  its  water-works  system  granted  to  it  by  the  legislature  or  inci- 
dent to  its  power  to  acquire  and  hold  property,  the  management  and 
control  of  this  property  cannot  be  taken  out  of  the  hands  of  the 
municipality  and  vested  in  trustees  appointed  by  an  agency  having 
no  connection  with  or  responsibility  to  the  municipality.  Whatever 
may  be  the  power  of  the  legislature  to  compel  municipalities  to  dis- 
pose of,  or  to  surrender  the  control  of,  property  acquired  for  a  public 
utility,  such  as  railroads,  water  works,  &c.,  it  may  authorize  them 
to  do  so  at  their  discretion.^  But  a  municipality  cannot,  without 
such  legblative  authority,  dispose  of  such  property,  which  is  held  for 
the  public  use  and  charged  with  a  public  trust.' 

§  117.  Oontrol  of  the  LegiaUtiire  over  Public  Parks.  —  It  has 
been  held  that  although  title  to  the  land  within  a  city  forming  a 
public  park  i8  vested  in  a  city,  the  control  of  the  public  pcarks  belongs 
primarily  to  the  State.  The  authority  which  the  common  council 
or  park  commissioners  of  a  city  may  exercise  in  the  control  and 
management  of  public  parks  is  not  derived  from  the  citizens  of  the 
municipality  within  the  limits  of  which  such  parks  are  situated,  but 
from  the  legislature.  Such  parks  are  held  not  for  the  sole  use  of 
the  people  of  a  particular  municipality,  but  for  the  use  of  the  gen- 
eral public  which  the  legislature  represents.  Municipalities,  in  con- 
trolling and  managing  such  public  parks,  act  as  a  governmental 
agency  exercising  authority  delegated  by  the  State,  and  are  always 
subject  to  legislative  control.'    By  virtue  of  its  control  over  the 

^  Oncinnati  v.  Dexter,  56  Ohio  St.  West   Chicago   Park   Com'n   v,   Mo- 

93.  Mullen,  134  111.  170;    Ck>mmonwealth 

'  Huron  Waterworks  Co.  v.  Huron,  v.  Davis,  162  Bfass.  510.    But  see  re- 

7  S.  Dak.  9.  marks  of  AUen,  J.,  in  Mount  Hope  Cem- 

»  People  V,  Holladay,  93  Cal.  241 ;  etery  v.  Boston,  158  Mass.  609,  quoted 

Hartford   v.   Maslen,   76  Conn.    599;  arUe,  i  111,  note;  in/ra,  J  132.    In /Hi- 
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public  parks  the  legblatuie  possesses  the  power  to  authorize  a  mu- 
nicipality to  devote  it  to  a  use  which  is  inconsistent  with  park 
purposes,  so  long  as  such  inconsistent  use  is  some  other  and  higher 
public  purpose  which  will  render  its  enjoyment  by  the  public  more 
extended  and  general.' 


§  118.  Mandatory  Legislation  as  to  Bonn  of  Labor,  Wages,  and 
Union  Labor  apon  Municipal  Works.  —  Attempts  have  been  made 
by  the  legislatures  of  many  States  to  regulate  the  hours  of  daily 
labor,  and  the  compensation  of  persons  rendering  services  for 
municipal  corporations  or  for  contractors  for  municipal  improve- 
ments, and,  in  some  instances,  to  limit  the  employment  to  members 
of  labor  unions  in  good  standing.  So  far  have  the  demands  of 
laborers  and  labor  unions  in  these  respects  been  recognized  that 
the  Constitutions  of  a  few  of  the  States  contain  provisions  designed 
to  accomplish  these  objects.'  Legislation  on  these  subjects  has  been 
vigorously  attacked,  and  its  application  to  individuals  and  private 
corporations,  as  well  as  to  municipal  and  other  public  corporations, 
strenuously  resisted.  Although  this  work  does  not  deal  with  the 
rights  and  remedies  of  private  individuals  and  corporations,  yet  a 
proper  understanding  of  the  law  of  municipal  corporations  requires 
a  statement  of  the  rules  lidd  down  by  the  courts  in  the  case  of  indi- 
viduals and  private  corporations,  for  it  is  obvious  that  if  the  legis- 


nois  a  park  district  b  a  quasi  municipal 
corporation  for  {>ark  purposes  and  is 
subject  to  legislative  control.  Its  pow- 
ers may  be  changed,  abridged,  or  en- 
laiged  over  any  put  of  the  territoiy 
witnin  the  original  limits  of  the  district 
at  the  pleasure  of  the  legislature.  West 
Chicago  Park  Com'rs  v.  McMullen, 
134  m.  170;  People  v.  Salomon,  61  lU. 
37 ;  Wilcox  v.  People,  90  lU.  1S6,  192 ; 
People  V.  Williams,  51  111.  63;  South 
Park  Ck>m'r8  v.  Dunberry,  91  111.  49; 
People  V,  Walsh,  96  IlL  232. 

'  Hartford  v.  Maslen,  76  Conn.  599. 
Authority  to  change  the  use  to  which  a 
public  park  is  devoted  mav  be  granted 
either  hj  express  words  or  by  necessaiy 
implication.  Hartford  v.  Maslen,  76 
Conn.  599 ;  Evergreen  Cemetery  Assoc. 
V.  New  Haven,  43  Conn.  234,  242; 
DriscoU  V,  New  Haven,  75  Conn.  92, 
101.  The  use  of  a  public  park  of  a  city 
as  a  site  for  a  capitol  building  for  the 
State  held  not  to  be  inconsistent  with 
park  purposes,  or,  if  inconsistent  there- 
with, to  be  subject  to  the  higher  public 
purpose  as  the  city  might  devote  the 
tanas  to,  with  the  consent  of  the  legis- 


lature.   Hartford  v.  Maslen,  76  Conn. 
599. 

>  "Not  more  than  eight  hours'  act- 
ual work  shall  constitute  a  lawful  day's 
work  on  all  State  and  municipal  works  " 
(Idaho  Const.,  1889.  art.  xiii.  {  2). 
''Eight  hours'  actual  work  shall  con- 
stitute a  lawful  day's  work  in  all  mines, 
and  on  all  State  and  municipal  works" 
(Wyoming  Const.,  1889,  art.  xix.  6, 
§  1).  "The  legislature  shall,  by  appro- 
priate legislation,  see  that  the  provi- 
sions of  the  foregoing  section  are  en- 
forced "  (lb.  i  2).  "The  rights  of  labor 
shs^  have  just  protection  through  laws 
calculated  to  promote  the  industrial 
welfare  of  the  State"  (Utah  CJonst., 
1895,  art.  xvL  §  1).  "Eight  hours 
shall  constitute  a  day's  work  on  all 
works  or  undertakings  carried  on  or 
aided  by  the  State,  county,  or  munici- 
pal governments ;  and  the  legislature 
shalTpass  laws  to  provide  for  the  health 
and  safety  of  employees  in  factories, 
smelters,  and  mines"  {lb.  §  6).  "The 
legislature  by  appropriate  legislation 
sludl  provide  for  the  enforcement  of 
the  provisions  of  this  article"  (76.  §  7). 
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lature  has  the  power  to  regulate  the  relations  between  private 
employers  and  their  employees,  a  fortiori  it  may  regulate  the  employ- 
ment of  labor  by  public  and  municipal  corporations  created  by  it. 
The  extreme  case  of  a  statute  which  prohibits  any  person  from  enter- 
ing into  contracts  with  respect  to  property,  or  contracts  having  as 
their  object  the  acquisition  of  property,  is  undoubtedly  a  violation 
of  the  provisions  of  the  State  and  Federal  Constitutions  against  laws 
depriving  any  person  of  property  without  due  process  of  law.*  It 
has  accordingly  been  urged,  and  in  many  instances  successfully, 
that  statutes  which  declare  that  it  shall  be  unlawful  for  any  em- 
ployer to  require  or  permit  an  employee  to  labor  more  than  a  speci- 
fied number  of  hours  per  day,  or  which  regulate  the  manner  of 
payment,  or  otherwise  interfere  with  the  contract  relations  between 
employer  and  employee,  infringe  the  right  of  employer  and  em- 
ployee to  enter  into  contracts  which  are  innocent  and  beneficial  in 
their  nature,  which  interfere  with  no  public  interest,  and  which  are 
not  susceptible  of  regulation  under  the  police  power  of  the  State; 
and  therefore  deprive  the  parties  subject  to  their  provisions  of  their 
property  without  due  process  of  law.  These  statutes  have  also  been 
held  to  be  unconstitutional  on  the  cognate  ground  that  they  violate 
the  inalienable  right  of  the  individual  to  enjoy  and  defend  his  liberty, 
and  to  acquire,  possess,  and  protect  his  property,  —  a  right  expressly 
guaranteed  by  some  G)nstitutions,  and  held  to  exist  as  a  necessary 
incident  to  the  republican  and  constitutional  form  of  government, 
even  in  cases  where  no  express  constitutional  guarantee  exists.* 

^  Speaking  of  the  provisions  of  the  process  of  law,  may  be  violated  without 
Federal  Constitution  forbidding  the  the  physical  taking  of  property  for  pub- 
deprivation  of  property  without  due  lie  or  private  use.  Propertv  may  be 
process  of  law,  Brcnini,  J.,  said, in  Holden  destroyed  or  its  value  may  be  annihi- 
V,  Hardy,  169  U.  S.  366,  391 :  ''As  the  lated ;  it  is  owned  and  kept  for  some 
possession  of  property,  of  which  a  ^r-  useful  purpose,  and  has  no  value  uxiless 
son  cannot  be  deprived,  doubtless  im-  it  can  be  used.  Its  capability  for  enjoy- 
plies  that  such  property  may  be  ac-  ment  and  adaptability  to  some  use  are 
quired,  it  is  safe  to  say  that  a  State  law  essential  characteristics  and  attributes 
which  undertakes  to  deprive  any  class  without  which  property  cannot  be  con- 
of  persons  of  the  general  power  to  ac-  ceived ;  and  hence  any  law  which  de- 
quire  property  would  also  be  obnoxious  stroys  it  or  its  value,  or  takes  away  any 
to  the  same  provision.  Indeed,  we  may  of  its  essential  attributes,  deprives  the 
go  a  step  further,  and  sav  that,  as  prop-  owner  of  his  property." 
erty  can  only  be  legally  acquired  as  'In  Matter  of  Jacobs,  98  N.  Y.  98, 
between  living  persons  by  contract,  a  106,  which  involved  the  constitution- 
peneraJ  prohibition  agamst  entering  ality  of  a  statute  prohibiting  the  manu- 
into  contracts  with  respect  to  property,  facture  of  cigars  in  tenements,  EaH,  J., 
or  having  as  their  object  the  acquisition  said :  "  One  may  be  deprived  of  his  lib- 
of  property,  would  be  equally  invalid."  ertyand  his  constitutional  rishts  thereto 
In  Matter  of  Jacobs,  98  N.  Y.  98,  105,  violated  without  the  actual  imprison- 
Earlf  J.,  said:  ''The  constitutional  ment  or  restraint  of  his  person.  Lib- 
guaranty  that  no  person  shall  be  de-  erty,  in  its  broad  sense,  as  understood 
prived  of  his  property  without  due  in  this  coimtiy,  means  the  right,  not 
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When  legislation  of  this  character  has  been  limited  in  its  applica- 
tion to  certain  occupations  or  classes  of  employees,  —  e.g.y  to 
employees  in  mines,  —  it  has  been  also  held,  in  many  cases,  to  be 
discriminative  and  class  legislation,  and  unconstitutional  on  that 
ground.  A  detailed  examination  of  the  decisions  is  unnecessaiy,  but 
the  principal  cases  involving  the  rights  of  individual  employers  and 
their  employees  will  be  found  in  the  notes.^ 


only  of  freedom  from  actual  servitude, 
imprisomnent,  or  restraint,  but  the 
rignt  of  one  to  use  his  facullies  in  all 
lawful  ways,  to  live  and  work  where  he 
will^  to  earn  his  livelihood  in  any  lawful 
callmg,  and  to  pursue  any  lawful  trade 
or  avocation.  All  laws,  therefore, 
which  impair  or  trammel  these  rights, 
which  limit  one  in  his  choice  of  a  trade 
or  profession,  or  confine  him  to  work  in 
a  specified  locality,  or  exclude  him  from 
his  own  house,  or  restrain  his  otherwise 
lawful  movements  (except  as  such  laws 
may  be  passed  in  the  exercise  of  the 
pohce  power  .  .  .)f  are  infringements 
upon  his  fundamental  rights  of  liberty, 
wnich  are  under  constitutional  protec- 
tion." See  also  Butchers'  Union  Cos. 
«.  Crescent  aty  Co.,  Ill  U.  S.  746; 
Live  Stock,  kc,  Assoc,  v.  Crescent  City, 
<fec.  Co.,  1  Abb.  (U.  S.)  388,  398;  Ber- 
tholf  V.  ReiUy,  74  N.  Y.  509,  615. 

^  An  act  making  it  a  misdemeanor 
to  permit  labor  for  more  than  eight 
hours  per  day  in  mines,  smelters,  £c., 
held  unconstitutional,  as  infringing  the 
right  to  contract  and  as  class  legisla- 
tion. In  re  Morgan,  26  Colo.  415;  In 
re  Eight  Hour  Bill,  21  Colo.  29;  but 
see,  contra,  State  v.  Holden,  14  Utah, 
71,  96;  Short  v,  Bullion-Beck,  Ac. 
Hin.  Co.,  20  Utah,  20;  57  Pac.  Rep. 
720;  Holden  v.  Hardy,  169  U.  S.  366. 
A  statute  providing  that  no  female 
shall  be  employed  m  any  factory  or 
workshop  more  than  eight  hours  on  any 
day,  or  forty-eight  hours  in  an^  one 
week,  held  unconstitutional  on  similar 
grounds.  Ritchie  v.  People,  155  111. 
98 ;  but  see,  contra,  Commonwealth  v. 
Hamilton  Mfg.  Co.,  120  Mass.  383; 
State  V.  Buchanan,  29  Wash.  602.  An 
act  providing  that  for  all  classes  of 
mechanics,  servants,  and  laborers  ex- 
cept those  engtuEed  in  farm  or  domestic 
labor,  a  day  sIulQ  not  exceed  eight  hours, 
held  unconstitutional,  because  the  dis- 
ciimination  against  farm  and  domestic 
laborers  miUces  it  special  legislation, 
and  because  it  interferes  with  the  con- 
stitutional rudit  of  parties  to  contract. 
Low  V,  Rees  Printing  Co.,  41  Neb.  127. 


A  statute  providing  that  no  female 
shall  be  employed  in  any  factonr  before 
six  o'clock  m  the  morning  or  after  nine 
o'clock  in  the  evening  is  unconstitu- 
tional. People  V,  WilSams,  116  N.  Y. 
App.  Div.  379. 

A  statute  which  requires  private  cor- 
porations to  pay  the  wages  of  employees 
weeklv  violates  the  riffnt  of  the  indi- 
vidual to  contract  and  is  imconstitu- 
tional.  BraceviUe  Coal  Co.  v.  People, 
147  111.  66.  But  see  eorOra,  In  re 
Weekly  Wage  Act,  163  Mass.  589.  An 
act  which  provides  that  if  any  railroad 
company  shall,  under  certain  circum- 
stances, refuse  to  iMty  the  amoimt  due 
to  its  employees,  it  shall  be  liable  to 
pay  twenty  per  cent  in  addition,  is 
unconstitutional.  San  Antonio  &  A.  P. 
R.  Co.  V,  Wilson,  4  Tex.  App.  570. 
Statutes  prohibitinjg  persons  and  cor- 
porations engaged  in  mining  or  manu- 
facturing from  paying  wages  by  orders 
on  stores  kept  by  themselves  or  others, 
held  unconstitutional  as  class  legisla- 
tion and  as  interfering  with  the  prop- 
erty rights  and  liberty  of  the  individu&l. 
State  V.  Haun,  61  Kan.  147;  State  v. 
Loomis,  115  Mo.  307;  Godcharles  v. 
Wigeman,  113  Pa.  St.  431;  State  v. 
Goodwill,  33  W.Va.  179.  But  see  State 
V.  Peel  Splint  Coal  Co.,  36  W.  Va.  802 ; 
Hancock  v.  Yaden,  121  Ind.  366; 
Shaffer  v.  Union  Min.  Co.,  55  Md.  74. 
An  act  prohibiting  persons  and  corpo- 
rations engaged  in  mining  and  manu- 
facturing, and  interested  in  selling  mer- 
chandise and  supplies,  from  selling  to 
their  own  employees  at  a  greater  profit 
than  to  others,  is  unconstitutional,  as 
class  legislation  and  an  unjust  intei^ 
ference  with  private  contracts  and 
business.  State  v.  Fire  Creek  C.  &  C. 
Co.,  33  W.  Va.  188.  An  act  prohibiting 
persons  engaged  in  mining  or  manufac- 
turing from  keeping  truck  stores  held 
unconstitutional,  as  class  legislation. 
Frerer  v.  People,  141  111.  171. 

An  act  which  prohibits  employers 
from  imposing  a  nne  upon  employees 
engaged  at  weaving,  or  from  withhold- 
ing wages  in  whole  or  in  part  for  im- 
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In  opposition  to  these  views>  it  has  been  declared  that  the  liberty 
to  contract  is  not  absolute  and  universal.^  Every  one  may,  by 
statute,  be  denied  the  right  to  make  certain  contracts,  whilst  some 
individuals  may  be  restrained  from  all  contracts.  The  limitations 
in  this  respect  are  shown  by  the  disability  of  infants,  and  oi  married 
women  at  the  common  law;  the  invalidity  of  marriage  brokerage 
contracts,  post  dbit  bonds,  and  covenants  in  restraint  of  trade;  the 
regulation  of  the  form  in  which  contracts  may  be  made  by  statutes 
of  frauds;  the  supervision  of  the  contracts  of  seamen;  the  ex- 
emption of  wages  from  attachment;  usury  laws,  and  the  like. 
The  legislation  on  the  subject  of  contracts  between  individuals 
relates  to  a  great  variety  of  contracts,  and  has  been  passed,  —  some 
of  it  to  promote  the  public  health,  morals,  or  convenience;  some 
of  it  for  the  protection  of  individuals  against  fraud,  and  some  of 
it  for  the  protection  of  classes  of  individuals  against  unfair  or 
unconscionable  dealing.  Accordingly,  the  Supreme  Court  of  the 
State  of  Massachusetts,  upon  the  request  by  ^e  legislature  that  it 


peifectioDB  that  may  ariae  during  the 
process  of  weaving,  is  unconstitutional, 
as  interfering  with  the  right  of  acquir- 
ing, possessing,  and  protecting  prop- 
erty. Commonwealth  v.  Peny,  155 
Kajaa.  117.  An  act  providing  for  the 
weighing  of  coal  at  the  mines,  and 
requiring  owners  of  mines  to  furnish 
and  place  upon  the  railroad  track  ad- 
jacent thereto  a  track  scale  of  the 
standard  measure,  to  emplov  a  weigher 
and  to  keep  a  record  ctf  the  weights 
of  the  coal  mined  by  the  different  em- 
ployees^ is  unconstitutional,  as  class 
legislation,  and  because  it  prohibits 
persons  9U%  juris  from  makmx  their 
own  contracts.  Millett  v.  People,  117 
111.  294.  A  law  which  reamres  the 
owners  of  coal  mines  to  weign  coal  be^ 
fore  screening,  and  to  pay  their  em- 
ployees upon  the  weights  so  ascer- 
tained, deprives  the  persons  subject  to 
its  provisions  of  liberty  and  property 
and  of  the  right  to  contract,  and  is  un- 
constitutional. Ramsey  v.  People,  142 
m.  380 ;  In  re  House  Bill,  21  Colo.  27. 
A  law  which  makes  it  unlawful  for  an 
employer  to  prohibit  an  employee  from 
joining,  or  to  require  an  employee  to 
withcfiaw  from,  a  trade  or  labor  union, 
or  other  lawful  organization,  is  invalid, 
as  special  legislation,  and  because  it 
deprives  the  employer  of  property 
without  due  process  of  law.  State  v, 
Julow,  129  Mo.  163.  A  contract  be- 
tween an  employer  and  a  labor  union 


for  the  exclusive  employment  of  mem- 
bers of  the  labor  umon  is  void,  as 
against  public  policy.  Jacobs  v,  Cohen, 
99  N.  Y.  App.  Div.  48;  see  also  Mills 
V,  U.  a  Pnnting  Co.,  99  N.  Y.  App. 
Div.  605. 

>  In  Frisbie  v.  United  States,  157 
U.  S.  160,  the  constitution^ty  of  a 
statute  making  it  a  misdemeanor  for 
an  attorney  to  receive  more  than  ten 
dollars  for  prosecuting  a  claim  for  a 
pension  was  sustained.  The  court  said : 
''While  it  may  be  conceded  that,  gen- 
enHly  speaking,  among  the  inalienable 
rights  of  the  citizen  is  that  of  the  lib- 
erty of  contract,  yet  such  liberty  is  not 
absolute  and  umversal.  It  is  within 
the  imdoubted  power  of  government 
to  restrain  some  individuius  from  tJl 
contracts,  as  well  as  all  individuals 
from  some  contracts.  It  may  deny  to 
all  the  right  to  contract  for  the  pur- 
chase or  «de  of  lottery  tickets;  to  the 
minor  the  right  to  assume  any  obliga- 
tions, except  for  the  necessaries  of  ex- 
istence; to  the  common  carrier  the 
power  to  Doake  any  contract  releasing 
nimself  from  n^ligenoe ;  and,  indeed, 
may  restrain  all  engaged  in  any  em- 
ployment which  is  against  pubhc  pol- 
icy. The  possession  of  this  power  by 
government  in  no  manner  conflicts 
with  the  proposition  that,  generally 
speaking,  every  citizen  has  a  right 
freely  to  contract  for  the  price  of  nis 
labor,  services,  or  property.^' 
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give  its  opinion  as  to  the  constitutionality  of  a  statute  requiring 
all  employers  engaged  in  any  manufacturing  business  and  hav- 
ing more  than  twenty-five  employees  to  pay  the  wages  of  the 
employees  weekly,  declared  that  it  could  not  say  that  such  a  statute 
was  not  within  the  legislative  power,  if  the  legislatiu*e  deemed  it 
expedient  to  enact  it.^  In  some  cases  statutes  applicable  to  private 
corporations  have  been  sustained  upon  the  ground  that  such  corpo- 
rations owe  their  existence  to  the  pleasure  of  the  legislature;  their 
charters  are  subject  to  amendment  and  repeal ;  and  the  legislature 
may  prescribe  the  conditions  upon  which  they  may  engage  in  busi- 
ness.' In  some  instances  statutes  limiting  the  hours  of  daily  labor 
of  employees  have  been  sustained  as  health  or  police  regulations/ 

'  In  re  Weekly  Wage  Act,  163  Maas.  which  made  a  violation  of  the  statute 
589.  In  this  case  the  court  remarked :  a  misdemeanor,  was  sustained,  because 
f  The  legislative  power  granted  to  the  the  defendant  was  a  corporation  which, 
seneral  court  by  the  (x>nstitution  of  under  the  laws  of  the  State,  enjoyed 
.Massachusetts  is  perhaps  more  com-  unusual  and  extraordinaiy  privileges, 
prehensive  than  I  have  foimd  in  the  which  enabled  it  to  surround  itself  with 
Constitution  of  some  of  the  other  a  great  retinue  of  laborers  who  needed 
States."  This  remark  has  been  the  to  be  protected  ajjainst  all  fraudulent 
ground  for  distinyiishing  it  in  cases  in  and  suspicious  devices  in  the  weighing 
which  the  opposite  conclusion  has  been  of  coal  and  the  payment  of  labor ; 
reached  in  other  States.  See  Ritchie  and  also  on  the  groimd  that  the  de- 
V.  People,  155  HI.  58 ;  In  re  Moigan,  fendant  was  a  licensee  of  the  State,  and 
26  Ck>lo.  415.  In  International  Text-  was  pursuing  a  vocation  which  the 
Book  Co.  V.  Weissinger,  160  Ind.  349,  State  nas  taken  under  its  general  super- 
a  statute  prohibiting  the  assignment  of  vision  for  the  purpose  of  securing  the 
future  wages,  and  declaring  invalid  safety  of  the  employees  by  ventilation, 
any  agreement  whereby  the  employer  inspection,  and  governmental  report, 
is  relieved  from  paying  wages  weekly,  and  the  defendant  therefore  must  sub- 
was  sustained  as  a  lawful  exercise  of  mit  to  such  regulations  as  the  sov- 
the  police  power,  in  view  of  the  import  ereign  deems  conducive  to  the  public 
tance  to  the  State  of  the  well-being  of  health,  morab,  and  public  security, 
wage-earners  and  the  temptation  to  In  Shaffer  v.  Union  fiiinin^  Co.,  55  Md. 
sacrifice  future  earnings.  74,  an  act  which  prohibited  the  pay- 

'  In  Leep  v.  Railway  Co.,  58  Ark.  ment  of  employees  of  corporations 
407,  a  statute  which  required  the  wages  engaged  in  mimne  or  manufacturing 
of  employees  of  railroads  and  of  rail-  otherwise  than  in  legal  money  of  the 
road  contractors  to  be  paid  immedi-  United  States,  was  sustained,  upon  the 
ately  upon  discharge,  and  which  con-  ground  that  the  defendant  was  a  cor> 
tinned  the  employment  until  the  wages  poration  whose  charter  was  subject  to 
were  paid,  was  sustained  on  this  ground  alteration  or  amendment  at  pleasure, 
as  to  corporations,  although  the  court  In  Massachusetia  this  groimd  of  dis- 
dedared  it  to  be  clearly  unconstitu-  tinction  seems  to  have  oeen  rejected; 
tional  if  applied  to  individuals.  So  and  a  statute  which  required  corpora- 
construed,  this  statute  does  not  violate  tions  to  pay  wages  weekly,  was  de- 
any  provision  of  the  Federal  Constitu-  clared  not  to  have  been  passed  neces- 
tion.  St.  Louis,  I.  M.  dc  S.  R.  Co.  v.  sarily  in  amendment  of  tneir  charters, 
Paul,  173  U.  S.  404.  In  State  v.  Peel  nor  for  the  purpose  of  restricting  the 
Splint  Coal  Co.,  36  W.Va.  802,  a  statute  power  of  the  corporations.  In  re 
much  prohibited  corporations,  Ao.  from  Weekly  Wage  Act,  163  Mass.  589,  596. 
pasring  the  wages  ot  emplo3rees  other-  *  In  Commonwealth  v.  Hamilton 
wise  thui  in  money  or  by  scrip  redeem-  Mf^.  Co.,  120  Mass.  383,  a  statute  pro- 
able  in  money,  and  which  required  hibitin^  the  employment  of  infants 
owners  of  cooJ  mines  to  weigh  and  to  under  eighteen  and  women  in  any  man- 
pay  for  the  coal  before  screening,  and  ufacturing  establishment  for  more  than 
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and  the  Supreme  Court  of  the  United  States  has  held  that  an  act 
of  the  legislature  of  a  State  which  limits  the  daily  hours  of  employ- 
ment, if  sustained  by  the  Constitution  or  courts  of  the  State  under 
the  police  power,  does  not  violate  the  provisions  of  the  Federal  Con- 
stitution by  abridging  the  privileges  or  immunities  of  its  citizens,  or 
by  depriving  them  of  their  property  without  due  process  of  law,  or 
by  denying  to  them  the  equal  protection  of  the  laws.^  It  has  also 
been  held  that  a  statute  which  prohibits  coal  miners  from  stipu- 
lating in  advance  that  they  waive  their  right  to  receive  their  wages 
for  mining  coal  in  legal  tender  money  of  the  United  States  is  within 
the  legislative  power ,^  and  a  statute  which  requires  the  redemption 

strictions  which  had  formerlv  been 
laid  upon  the  conduct  of  indiviauals  or 
classes  of  individuals  had  proved  det- 
rimental to  their  interest;  while,  on 
the  other  hand,  certain  other  classes 
of  persons,  particularly  those  engaged 
in  dangerous  or  unhealthy  employ- 
ments, have  been  found  to  be  in  need 
of  additional  protection.  The  court 
also  expresses  the  opinion  that  the 
people  of  each  State  may  adopt  such 
systems  of  law  as  best  conform  to  their 
own  traditions  and  customs,  subject 
always  to  the  restrictions  and  linuta- 
tions  of  the  Federal  Constitution.  It 
fiurther  declared  that  it  had  no  dispo- 
sition to  criticise  the  many  authorities 
which  hold  that  State  statutes  restrict- 
ing the  hoiurs  of  labor  are  unconstitu- 
tional ;  that  it  was  not  called  upon  to 
express  an  opinion  upon  that  subject; 
that  they  have  no  application  to  cases 
where  the  legislature  nad  adjudsed  that 
a  limitation  was  necessary  tor  the  pres- 
ervation of  the  health  of  employees,  and 
there  are  reasonable  grounds  for  believ- 
ing that  such  determination  is  supported 
by  the  facts.  It  said:  "The  question  in 
each  case  is  whether  the  legislature  has 
adopted  a  statute  in  the  exercise  of  a 
reasonable  discretion;  or  whether  its 
action  be  a  mere  excuse  for  an  unjust 
discrimination  or  the  oppression  or 
rooliation  of  a  particular  class."  The 
Supreme  Court  of  Colorado  has  refused 
to  follow  this  decision.  See  In  re 
Morean,  26  Colo.  415.  Holden  v. 
Hardy,  169  U.  S.  366,  is  distinguished 
in  Lochner  v.  New  York,  198  U.  S. 
45  64. 

'«  Hancock  v,  Yaden,  121  Ind.  366. 
This  decision  appears  to  be  placed  upon 
the  unsatisfactory  ^imd  that  the 
statute  may  be  sustained  as  tending  to 
protect  and  maintain  the  lawful  money 
of  the  nation.    The  court  declined  to 


ten  hours  in  any  one  day,  and  limiting 
the  hours  of  labor  to  sixty  per  week, 
was  sustained,  as  a  health  or  police 
regulation.  In  State  v.  Buchanan,  29 
Wash.  602,  a  statute  limiting  employ- 
ment of  females  in  manufacturing  and 
mercantile  establishments  to  ten  nours 
in  any  one  day  was  sustained,  as  a 
proper  exercise  by  the  police  power. 
The  Constitution  of  Utah  contains  a 
provision  that  ''The  legislature  shall 
provide  for  the  health  and  safety  of 
employees  in  factories,  smelters,  and 
mines.''  Under  this  provision  a  stat- 
ute making  it  a  misdemeanor  to  re- 
quire or  permit  an  employee  to  labor 
more  than  eight  hours  m  any  one  day 
in  the  mines  or  smelters  was  sustained. 
State  V.  Holden,  14  Utah,  71,  96; 
Short  V.  Bullion-Beck,  &c.  Mining  Co., 
20  Utah,  20;  57  Pac.  Rep.  720.  In 
People  V.  Lochner,  177  N.  Y.  145,  a 
statute  regulating  and  limiting  the 
hours  of  employment  in  bakeries  was 
sustained,  as  an  exercise  of  the  police 
power  of  the  legislature  in  the  inter- 
ests of  the  public  health.  But,  on  writ 
of  error,  this  decision  was  reversed  by 
the  United  States  Supreme  Court,  on 
the  ground  that  it  denied  to  employer 
and  employed  the  right  to  freely  con- 
tract without  reason.  Lochner  v.  New 
York,  198  U.  S.  45. 

»  Holden  v.  Hardy,  169  U.  S.  366. 
The  grounds  upon  which  the  court 
reached  this  conclusion  are  stated  at 
large  in  the  opinion.  The  court  seems 
to  nave  gjiven  great  weight  to  the  fact 
that  law  is,  to  a  certain  extent,  a  pro- 
gressive science;  that  in  some  States 
the  methods  of  procedure  which  at  the 
time  the  Constitution  was  adopted 
were  deemed  necessary  to  the  safety 
and  protection  of  the  people  or  to  the 
liberty  of  the  citizen,  have  been  found 
to  be  no  longer  necessary;    that  re- 
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in  cash  of  store  orders,  and  other  evidences  of  mdebtedness  issued 
by  employers  in  payment  of  wages,  and  gives  a  cause  of  action  for 
refusal  so  to  redeem,  does  not  conflict  with  any  provision  of  the 
Federal  Constitution.^  It  is,  of  course,  apparent  that  in  those  States 
where  the  validity  of  any  of  the  statutes  referred  to  above  has  been 
sustained,  a  statute  in  similar  terms  operating  upon  municipal  cor- 
porations is  valid;  but,  as  has  already  been  said,  municipal  corpo- 
rations have  a  twofold  character,  and  some  decisions  have  insisted 
upon  treating  them  as  merely  agencies  adopted  by  the  State  for  the 
purposes  of  local  government.  Being  creatures  of  the  State,  their 
charters  can  be  revoked  or  amended  at  pleasure,  and  the  same 
power  which  can  create  and  destroy  may  regulate  all  the  internal 
affairs  of  the  corporations.  Accordingly  it  has  been  held  that  a 
statute  which  declares  the  number  of  hours  that  shall  constitute  a 
day's  work  on  the  works  of  the  State  or  government  is  in  the  nature 
of  a  direction  to  the  agents  of  the  State  or  government.^  And  under 
the  principles  which  make  a  municipal  corporation  merely  an  agent 
of  a  State  for  governmental  purposes,  it  has  been  similarly  held 
that  the  legislature  may  prescribe  the  number  of  hours  which  shall 
constitute  a  day's  labor  upon  municipal  improvements,  and  may 
require  municipal  oflScers  and  contractors  to  observe  the  provi- 
sions of  the  statute,  under  penalty  of  being  convicted  of  a  misde- 
meanor.* Such  a  law,  in  its  application  to  a  person  who  has  con- 
tracted with  a  city  subsequent  to  its  enactment,  does  not  deprive 
the  contractor  of  his  liber^  or  his  property  without  due  process  of 
law,  even  though  it  appears  that  the  current  rate  of  wages  is  based 
on  private  work  where  a  greater  number  of  hours  constitutes  a  day's 
work,  and  that  work  in  excess  of  the  prescribed  number  of  hours  is 
not  dangerous  to  the  health  of  the  laborer.^ 

express  any  opinion  whether  the  legis-  comparatively  helpless  condition  of  the 

lature  might  absolutely  prohibit  the  employee,  to  protect,  by  legislation  of 

payment  of  wages  in  anything  other  this  cnantcter^  the  employee  against 

than    money,  saying,  ''Whether   the  fraud,   hardshii),   and   oppression,   or 

legislature    may    absolutely     declare  his  own  improvidence, 

that  nothing  shall  be  payment  but  '  United  States  v.  Martin,  04  U.  8. 

money,  we  need  not  inquire ;  ^  for  all  400.   See  also  Clark  v.  State,  142  N.  Y. 

that  IS  important  here  is  to  decide  that  101. 

it  may  prohibit  a  contract  being  made  *  In  re  Dalton,  61  Kan.  257 ;  State 

in  advance,  waiving  the  right  to  pay-  v.  Atkin,  64  Kan.  164,  175;  s.  c.  191 

ment  in  what  the  law  says  shall  be  the  U.  S.  207;  State  v,  Wilson,  65  Kan. 

medium  for  payment."  237.    A  city  ordinance  making  e^ht 

^  ElnoxviUe  Iron  Ck>.  v.  Harbison,  hours  a  day's  work  on  all  municipal 

183  U.  S.  13.   The  true  ground  on  which  construction^  and  declaring  a  violation 

the  validity  of  such  le^slation  as  that  of  this  provision  by  a  municipal  pon- 

mentioned  in  the  text  rests,  is,  we  tractor  to  be  a  misdemeanor,  has  been 

think,  that  the  legislature  has  deemed  sustained.    In  re  Broad,  36  Wash.  449. 

it  necessary  or  expedient,  in  view  of  *  Atkin  v.  Kansas,  191  U.  S.  207. 

the  practice   of  employers,  and  the  The  statute  in  this  case  provided  that 
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But  courts  of  great  ability  have  adopted  a  contrary  view.  It  has 
been  most  emphatically  declared  that  a  municipal  officer  directing 
a  local  improvement  is  not  the  agent  of  the  State;  he  is  the  agent 
of  the  city,  and  the  city  alone  is  responsible  for  his  acts.^  The 
legislature  cannot  authorize  or  compel  the  city  to  give  any  of  its 
money  or  property  or  to  loan  its  credit  for  any  private  purpose, 
nor  to  expend  any  of  its  money  directly  or  indirectly  for  any  other 
than  city  purposes.  If  the  legislature  should  by  statute  require  a 
city  to  enter  into  contracts  which  directly  or  indirectly  secure  bene- 
fits to  private  individuals  or  particular  classes  of  citizens,  and  not 
for  purely  city  purposes,  the  statute  would  be  void,  as  in  conflict 
with  the  spirit,  if  not  the  letter,  of  the  Constitution.  Therefore  a 
statute  which  tends  to  divert  the  money  or  property  of  the  city  or 
of  the  local  property  owners  from  strictly  city  purposes,  and  devotes 
it  directly  or  indirectly  to  private  interests,  or  to  interests  of  some 
class  of  persons  as  distinguished  from  the  whole  body,  whether  the 
transaction  is  made  to  assume  the  form  of  the  payment  of  wages  or 
something  else,  is  in  conflict  with  the  spirit  and  policy  of  the  Con- 
stitution.^ Accordingly,  many  decisions  hold  that  a  statute  which 
prohibits  a  contractor  with  a  city  or  other  municipal  corporation 
from  requiring  or  permitting  his  laborers  to  work  more  than  eight 
hours  in  one  day  is  unconstitutional'    For  similar  reasons,  stat- 


"  Eight  hours  shall  constitute  a  day's 
work  for  all  laborers,  workmen,  me- 
chanics, or  other  persons  now  employed, 
or  who  may  hereie^ter  be  employed,  by 
or  on  behau  of  the  State  of  Kansasj  or 
by  or  on  behalf  of  any  coimty.  city, 
township,  or  any  other  municipality  of 
said  State";  required  the  payment  of 
the  current  rate  of  per  diem  wages 
in  the  locality;  and  declared  that  all 
laborers,  Ac.,  employed  by  contract- 
ors or  sub-contractors  of  the  State  or 
municipality  should  be  deemed  to  be 
employed  by  the  State  or  the  munici- 
pahty.  The  court  did  not  enter  upon 
any  extended  discussion  of  the  cases 
decided  other  than  those  decided  in 
Kansas.  It  placed  its  decision  ''upon 
the  broad  ground  that  the  work  being 
of  a  public  character,  absolutely  under 
the  control  of  the  State  and  its  munici- 
pal agents  acting  by  its  authority^  it  is 
for  the  State  to  prescribe  the  conditions 
imder  which  it  will  permit  work  of 
that  kind  to  be  done.  Its  action  touch- 
ing such  a  matter  is  final  so  lon^  as 
it  does  not  by  its  regulations  infringe 
the  personal  rights  of  others ;  and  that 
has  not  been  done."    It  is  to  be  ob- 


served that  the  opinion  makes  no 
mention  of  the  fact  that  the  obli^ 
tions  undertaken  by  the  cit^  under  its 
contract  must  ultimately  be  met  by 
taxation;  that  the  natural  tendency 
of  a  statute  such  as  that  under  consider- 
ation is  to  impose  a  greater  burden  on 
the  city  and  its  taxpayers;  and  that 
the  statute  mi^ht  be  regarded  as 
arbitrarily  imposing  obligations  upon 
the  city  for  the  oenefit  of  certain 
individuals  or  class,  viz.,  laborers  upon 
local  improvements. 

«  People  V.  Coler,  166  N.  Y.  1,  10. 

«  People  V.  CJoler,  166  N.  Y.  1,  10. 
What  is  a  "city  purpose"  ?  People  v. 
KeUy,  76  N.  Y.  475;  Index,  City  Pur- 
pose. 

*  People  V.  Orange  Co.  Road  Const. 
Co.,  175  N.  Y.  84 ;  People  v.  Grout,  179 
N.  Y.  417;  aeveland  v.  Clements 
Bros.  Const.  Co.,  67  Ohio  St.  197. 
City  ordinances  and  provisions  in 
specifications  to  the  same  effect  have 
been  held  invalid  and  illegal  for  similar 
reasons.  Fiske  v.  People,  188  111.  200, 
206 ;  McChesney  v.  People,  200  111.  146 ; 
ExjKOie  Kuback,  85  Cal.  274;  Seattle 
V.  ^yth,  22  Wash.  327. 
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utes  which  prescribe  the  rate  of  wages  to  be  paid  to  the  employees 
of  contractors  for  the  public  works  of  a  municipality  —  whe^er  by 
fixing  a  minimum  wage  or  by  requiring  the  rate  of  wages  prevail- 
ing in  the  locality  to  be  paid  —  have  been  held  to  be  unconstitu- 
tional.^ But  one  of  the  courts,  which  declared  that  the  legislature 
could  not  compel  contractors  for  a  municipality  to  pay  the  prevaQ- 
ing  rate  of  wages,  held  that  it  may  require  a  municipality  to  pay  its 
own  employees  the  prevailing  rate  of  wages.^ 

For  reasons  similar  to  those  under  which  statutes  regulating 
the  rates  of  wages  are  unconstitutional,  a  stcdvie  which  requires 
the  vse  of  stone  cut  and  dressed  within  the  city  upon  any  local  im- 
provement, is  invalid.  This  statute  is  also  in  conflict  with  the 
provision  of  the  Federal  Constitution  conferring  upon  Congress  the 
power  to  regulate  commerce  between  the  States.'  Laws  and  ordi- 
nances which  require  the  emjdoyment  of  union  labor  only  upon 
public  improvements  tend  to  create  a  monopoly,  are  an  unjust  dis- 
crimination in  favor  of  a  class  of  citizens,  improperly  restrict  com- 
petition, and  impose  an  additional  and  unwarranted  burden  upon 
taxpayers  by  increasing  the  cost  of  the  work,  and  are  therefore 
unconstitutional.^    It  must  be  confessed  that  the  decisions  do  not 

of  the  city  for  a  period  of  six  years 
after  the  enactment  of  this  statute, 
and  during  that  time  he  continued  to 
receive  parent  at  the  rate  of  $3 
per  day  without  protest.  Six  years 
after  the  statute  was  passed  he  be^Ein 
an  action  to  recover  m>m  the  city  an 
additional  payment  of  50  cents  per  day 
from  the  time  when  the  law  was  en- 
acted, alleging  that  he  had  been 
underpaid  to  that  extent  during  the 
whole  period.  The  court  held  that  by 
so  doing  he  had  waived  the  right  to 
take  the  benefit  of  the  statute,  and  it 
would  seem  that  that  ground  alone 
was  sufficient  to  defeat  the  plaintiff's 
claim  whether  the  statute  be  held  to 
be  valid  or  invalid.  An  opinion  was, 
however,  rendered,  and  concurred  in  by 
four  judges,  holding  the  statute  to  hie 
valid ;  a  dissenting  opinion  holding  that 
as  the  plaintiff  could  not  recover  in 
any  event,  the  validity  of  the  statute 
was  not  before  the  court,  but  also 
expressing  the  belief  that  in  any  event 
the  statute  was  unconstitutional,  was 
concurred  in  by  three  judges. 

•  People  V,  Coler,  166  N.  Y.  144; 
contra,  Alien  v,  Labsap,  188  Mo.  692. 
See  also  St.  Louis  Quarry  &  Const.  Co. 
V.  Von  Versen,  81  Mo.  App.  519. 

*  Inge  V.  Board  of  Public  Works, 
135  Ala.  187;  Atlanta  v.  Stein,  111  Ga 


»  People  V.  Coler,  166  N.  Y.  1; 
Street  v.  Vamey  EL  Supply  Co.,  160 
Ind.  338;  66  K  E.  Rep.  894.  In  the 
latter  case  the  court  declared  that  the 
Indiana  Wage  Law,  which  required  un- 
skilled laborers  upon  the  public  works 
of  the  State  and  municipalities  to  re- 
ceive not  less  than  twenty  cents  per 
hour,  and  which  made  it  a  misdemeanor 
for  any  contractor  to  violate  the  pro- 
visions of  the  statute,  was  unconstitu- 
tional, because  its  effect  was  to  con- 
fiscate the  property  of  the  taxi>ayers 
by^  forcing  them  to  pay  an  arbitrary 
price  for  labor  on  public  works,  and 
also  because  the  statute  deprived  the 
individual  of  property  without  due 
process  of  law.  See  also  Knowles  v. 
New  York.  37  N.  Y.  Misc.  195 ;  Meyers 
V.  Pa.  Steel  Co..  77  N.  Y.  App.  Div.  307 ; 
People  V,  Featherstonhaugh,  172  N.  Y. 
112. 

«  Ryan  v.  New  York,  177  N.  Y.  271. 
In  this  case  the  plaintiff  had  been  em- 
ployed by  the  city  as  a  street  laborer; 
after  his  employment  began  the  legis- 
lature passea  a  statute  requiring  that 
the  wages  to  be  paid  for  a  legal  day's 
work  to  all  laborers  upon  public  works 
shall  be,  ''not  less  than  the  prevailing 
rate  for  a  day's  work  in  the  same  trade 
or  occupation  in  the  locality."  The 
plaintiff  remained  in  the  employment 
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disclose  any  generally  acknowledged  or  uniform  ground  upon  which 
these  laws  may  be  either  upheld  or  overthrown.  The  power  of  the 
legislature  to  prescribe  the  qualifications,  hours  of  attendance,  and 
the  compensation  of  municipal  officers  is  undoubted.  It  would  not 
seriously  be  contended  that  the  legislature  could  not  fix  the  compen- 
sation of  the  mayor,  commissioners  of  police,  city  treasurer,  or  comp- 
troller, nor  can  there  be  any  doubt  but  that  the  legislature  may 
prescribe  the  compensation  to  be  paid  to  minor  officers  of  the  city, 
engaged  in  the  performance  of  functions  relating  to  police,  health, 
and  public  safety.  But  when  officers  of  this  class  have  been  elimi- 
nated, there  remain  a  great  number  of  persons  employed  by  a  city 
and  drawing  compensation  from  its  treasury,  whose  only  claim  to 
payment  is  that  they  are  mechanics  or  laborers  rendering  services  as 
such  to  the  city.  It  is  with  reference  to  this  latter  class  that  the  dif- 
ficulty arises.  It  is  difficult  at  times  to  tell  where  the  one  class  begins 
and  the  other  class  ends,  and  from  this  difficulty  appears  to  have 
arisen  the  unwillingness  of  the  courts  to  adopt  any  uniform  rule. 
Yet  the  duty  of  the  courts  would  appear  to  be  imperative,  for  if 
the  only  claim  which  the  person  has  to  compensation  is,  not  that 
he  is  an  officer  and  entrusted  with  some  public  function,  however 
humble,  but  merely  that  he  is  a  simple  mechanic  or  laborer  ren- 
dering services  which  any  mechanic  or  laborer  having  the  requisite 
skill  or  intelUgence  may  render,  any  statute  which  results  in  paying 
to  him  more  than  others  pay  for  the  same  or  like  services  imposes 
an  increased  burden  upon  the  taxpayers,  and  diverts  to  the  use  of  a 
private  individual  money  raised  by  taxation,  which,  by  rights,  can 
only  be  applied  to  a  municipal  and  public  purpose. 

It  would  seem  that  statutes  which  attempt  to  regulate  the  rate  of 
the  wages  or  the  hours  of  labor  of  employees  of  cities  or  of  contract- 
ors for  municipal  improvements  in  such  manner  as  to  give  municipal 
employees  m^ore  pay  than  other  employees  receive  for  like  services^ 
violate  the  principles  of  constitutional  law,  notwithstanding  the  high 
judicial  authority  which  has  sustained  them.  If  the  legislature  can 
authorize  a  city  to  let  a  contract  to  the  lowest  or  other  bidder,  it  is  a 
confession  that  in  the  performance  of  that  contract  the  contractor  is 
not  exercising  any  governmental  duty.  In  other  words,  during  the 
period  of  construction  the  only  rights  and  interests  which  are  af- 

789;  Adams  V.  Brennan,  177  111.  194;  App.  Div.  221;    People  v.  Edgcomb, 

Holden  v.  Alton,  179  111.  318;  Fiske  v.  112  N.  Y.  App.  Div.  604;   Marshall  & 

People,  188  111.  206;  Lewis  v.  Detroit  Bruce  Co.  v.  Nashville,  109  Tenn.  495. 

Board  of  Education,  139  Mich.  306;  See  also  Van  Cleve  v.  Passaic  Valley 

State  V.  Toole,  26  Mont.  22 ;  Paterson  Sewerage   Com'rs,  71  N.  J.  L.    183; 

Chronicle  Co.  r.  Paterson,  66  N.  J.  L.  s.  c.  71  N.  J.  L.  574. 
129;    Davenport  v.  Walker,  57  N.  Y. 
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f ected  are  the  private  property  rights  of  the  municipality  and  of  the 
contractor.  It  may  be  that  pubUc  duties  attach,  when  the  construc- 
tion is  completed,  if  the  improvement  is  one  which  has  an  essential 
relation  to  some  governmental  function,  but,  except  for  the  power  or 
duty  to  make  the  improvement,  that  relation  does  not  arise  until 
completion.  In  making  a  contract  for  a  local  improvement,  a  mu* 
nicipality  uses  its  own  means  and  credit  and  the  resources  of  its  tax- 
payers, and  buys  from  some  person  so  much  labor  and  material  as 
may  be  necessary  to  effect  the  improvement.  The  contractor  is 
merely  selling  that  labor  and  material.  Hence  it  is  apparent  that  the 
contractor  cannot  possibly  exercise  any  governmental  function  on  be- 
half of  the  city  or  the  State.  The  fact  that  the  improvement  is  made 
for  a  governmental  purpose  under  a  power  given  or  a  duly  imposed 
upon  the  municipality  by  its  charter,  should  not  place  the  city  in  any 
different  position.  The  duty  to  use  the  improvement  for  a  public 
purpose  does  not  ordinarily  arise  until  completion,  and  until  that 
time  the  power  or  duly  to  furnish  the  improvement  should  not  be 
made  an  excuse  for  placing  an  increased  burden  on  the  city  and  its 
taxpayers.  Therefore  the  rights  and  relations  of  the  parties  in  the 
construction  of  such  improvement  should  be  placed  upon  the  same 
basis  as  if  the  contract  were  between  individvals.  If  any  other  prin- 
ciple be  appUed,  the  result  is  increased  taxation,  and  the  diversion 
of  money  raised  or  ultimately  to  be  raised  by  taxation  to  the  benefit 
of  the  contractor,  or  those  whom  he  is  compelled  to  employ  in  ful- 
filling his  contract.  The  proper  application  to  public  uses  of  money 
raised  by  taxation  seems  to  be  the  controlling  principle,  and  if 
strictly  and  logically  applied,  it  would  seem  to  result  that  the  legis- 
lature should  pass  only  such  laws  as  assure  to  mechanics  and  laborers 
employed  by  the  municipality,  and  by  contractors  contracting  with 
it,  freedom  from  restraint,  hardship,  and  oppression  in  contracting 
with  the  municipaUty  or  its  contractors  to  furnish  their  labor  and 
services,  and  should  not  pass  laws  discriminating  in  favor  of  munici- 
pal employees  as  respects  the  rate  of  wages  or  measure  of  compen- 
sation for  services  rendered  or  materials  sold  to  the  municipality.^ 

§119  (72).  Oompulsory  Oontracts;  Detroit  Park  Oase.  —  The 
Supreme  Court  of  Michigan,  in  a  case  arising  under  a  statvie 
relating  to  a  public  park  for  the  city  of  Detroit,  which  created  a  board 
of  park  commissioners  for  the  city,  the  act  naming  the  conmiis- 
sioners  and  investing  them  with  power  to  acquire  by  purchase  the 
necessary  lands,  at  a  cost  not  exceeding  $300,000,  and  imperatively 

'  See  chapter  on  Public  Utilities,  poeL 
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requiring  the  city  council,  without  its  assent  to  the  appointment  of 
the  commissioners  or  to  the  purchase  of  the  lands  by  them  selected, 
to  provide  the  money  to  pay  therefor  by  the  issue  and  sale  of  the 
bonds  of  the  city,  held  that  the  city  could  not  be  compelled  against  the 
will  of  the  council  to  issue  its  bonds;  and  the  decision  was  placed  on 
the  ground  that  a  park  was  purely  a  matter  of  heal,  as  distinguished 
from  State,  concern,  and  that  it  was  beyond  legislative  competency 
to  coerce  a  municipal  corporation  to  contract  a  debt  for  local  pur- 
poses without  its  consent.' 


'  People  V.  Common  Council  of  De- 
troit (mandamus  to  compel  the  council 
to  raise  money  to  pay  for  lands  for  the 
park),  28  Mich.  228.  The  CTound  upon 
which  the  judgment  in  the  Detroit  Park 
Case,  just  mentioned,  rests,  as  appears 
by  tne  opinion  of  the  court  delivered 
by  Cooley,  J.,  is  that  a  municipal  corpo- 
ration like  that  of  Detroit  will  be  foimd 
to  be  in  part  a  mere  public  agency  of 
the  State,  and  in  part  possessed  of  pe- 
culiar and  local  franchises  and  rights 
which  appertain  to  it  as  legal  personal- 
ity for*  its  vrivate  (as  distinguisned  from 
the  public)  advantage.  It  is  admitted 
that  ''in  all  matters  of  general  concern 
there  is  no  local  right  to  act  independ- 
ently of  the  State,  .  .  .  and  the  State 
may  exercise  compulsory  authority, 
and  enforce  the  performance  of  local 
duties,  either  by  emploving  local  of- 
ficers for  the  purpose,  or  tnrough  agents 
or  officers  of  its  own  appointment.  .  .  . 
The  proposition  which  asserts  the  am- 
plitude of  legislative  control  over  mu- 
nicipal corporations,  when  confined,  as 
it  snould  be,  to  such  corporations  as 
agencies  of  the  State  in  its  government, 
is  entirely  sound.  They  are  not  created 
exclusively  for  that  purpose,  but  have 
other  objects  and  purposes  peculiarly 
local,  and  in  which  the  State  at  laige. 
except  in  conferring  the  power  ana 
regulating  its  exercise,  is  legally  no 
more  concerned  than  it  is  in  the  individ- 
ual and  private  concerns  of  its  several 
citizens.  Indeed  it  would  be  easy  to 
show  that  it  is  not  from  the  standpoint 
of  State  interest,  but  from  that  of  local 
interest^  that  the  necessity  of  incorpo- 
rating cities  and  villages  most  distinctly 
appears.  State  duties  of  a  local  nature 
can  for  the  most  part  be  very  well  per- 
formed through  the  usual  township  and 
county  oiganizations.  It  b  because, 
where  an  urban  population  is  coUected, 
many  things  are  necessary  for  their  com- 
fort and  protection  which  are  not  needed 
in  the  country,  that  the  State  is  then 


called  upon  to  confer  larger  powers  and 
to  make  the  locality  a  suboroinate  com- 
monwealth. ...  It  is  a  fundamental 
principle  in  this  State,  reco^ized  and 
perpetuated  by  express  provision  of  the 
Constitution,  that  the  people  of  every 
hamlet,  town,  and  city  of  the  State  are 
entided  to  the  henefUe  of^  local  edf -govern- 
ment.  But  authority  in  the  legislature 
to  determine  what  shall  be  the  extent 
of  the  capacity  in  a  city  to  acquire  and 
hold  property  is  not  equivalent  to,  and 
does  not  contain  within  itself,  authority 
to  deprive  the  cUy  of  property  actually 
acqmred  by  legislative  permission.  As 
to  property  it  thus  holds  for  its  own  pri- 
vate purposes,  a  city  is  to  be  regarded 
as  a  constituent  in  State  government, 
and  is  entitled  to  the  like  protection 
in  its  property  rights  as  any  natural 
person  who  is  also  a  constituent.  The 
right  of  the  State  is  a  right  of  regulation, 
not  of  appropriation.  It  cannot  be 
deprived  of  such  property  without  due 
process  of  law.  And  when  a  local  con- 
venience or  need  is  to  be  supplied  in 
which  the  people  of  the  State  at  lai^, 
or  any  portion  thereof  outside  the  city 
limits,  are  not  concerned,  the  State  can 
no  more  by  process  of  taxation  take 
from  the  individual  citizens  the  mone^' 
to  purchase  it,  than  they  could,  if  it 
had  been  procured,  appropriate  it  to 
the  State  use.  .  .  .  From  the  veiy 
dawn  of  our  liberties  the  principle  most 
unquestionable  of  aU  has  been  this: 
that  the  people  shall  vote  the  taxes 
they  are  to  pay,  or  be  permitted  to 
choose  representatives  for  the  purpose." 
See  suvra,  §§  97-102,  as  to  home  rule. 
In  Helena  (Consolidated  Water  Co.  v. 
Steele,  20  Mont.  1,  a  statute  provided 
that  no  city  or  town  having  a  water 
supply  furnished  by  private  parties 
under  contract  or  franchise  entered  into 
or  granted  by  the  city  or  town,  should 
prc^eed  to  the  erection  or  construction 
of  a  water  plant  to  be  operated  for  it, 
but  in  case  it  desired  to  own  and  operate 


Digitized  by 


Google 


§  121  COMPELUNG   PERFORBIANCE   OF   PT7BUC   DUTY  215 

§  120  (73).  Same  Subjaet. — The  judgment  of  this  able  court 
in  the  Detroit  Park  Case,  as  weU  as  the  argument  of  the  emment 
judge  in  the  opinion  by  which  it  is  supported,  is,  under  the  facts,  as 
applied  to  a  strictly  local  park,  in  the  author's  judgment  not  only 
sound,  but  it  is  in  accordance  with  the  weight  of  judicial  expression 
on  the  subject.^  There  are  difficulties  attending  the  assertion  of  un- 
limited legislative  pow6r  over  municipalities,  and  difficulties,  also,  in 
assigning  limits  to  that  power.  The  legislative  power  of  the  State 
ought  to  be  at  all  times  comprehensive  enough  and  penetrating 
enough  to  enforce  all  duties  and  to  redress  all  evils.  Abuses  will 
inevitably  arise  which  nothing  but  legislative  surgery  can  remedy. 
It  seems  to  be  right  and  just  that  the  citizens  of  Detroit  should  not 
be  compelled  without  their  consent  to  incur  a  large  debt  for  a  local 
park,  which  after  all  is  a  matter  of  luxury  and  ornament  rather 
than  a  prime  necessity.  But  change  the  instance.  Suppose  the  city 
should  refuse  to  provide  a  system  of  sewers  or  drainage,  whereby 
the  health  of  its  people  was  injuriously  affected :  may  it  say  that 
this  does  not  concern  the  people  of  the  State  outside  the  city^  that 
it  is  peculiarly  a  local  matter,  and  therefore  is  beyond  the  power 
of  the  State  to  compel  the  city  to  make  such  a  provision,  and  to 
raise  the  necessary  taxes  or  make  the  necessary  assessments  to 
that  end  ?  On  the  whole,  the  question  whether  a  city  may  be  cottit 
pelted  to  Creole  a  dAt  or  liability  against  its  wiU  must  be  answered, 
we  think,  with  reference  not  only  to  the  constitutional  provisions 
of  the  State,  but  to  the  nature  of  the  purposes  for  which  the  debt 
or  liability  is  to  be  incurred. 

§  121  (74).  Power  to  compel  Mimieipality  to  perfomi  Ctoneral 
PnbMe  Duty.  —  Thus,  if  there  is  no  special  limitation  in  the  Con- 
stitution, and  the  debt  or  liability  is  one  to  be  incurred  in  the  dis- 
charge of  a  public  or  State  duty^  which  it  is  proper  for  the  legislature 
to  impose  upon  the  municipality,  it  can  constitute  no  objection  to 
the  validity  of  the  act  that  the  debt  or  liability  is  to  be  created  with- 
out its  consent.  Accordingly,  in  the  absence  of  constitutional  re- 
striction, it  has  been  decided,  and  the  decision  is  doubtless  correct, 

its  water  supply,  it  should  acquire  the  enact.  The  court  also  considered  it  as 
plant  already  m  operation  therein  in  violating  the  provision  of  the  Montana 
the  manner  provided  by  the  act.  It  Constitution  which  prohibits  the  Gen- 
was  held,  largely  upon  the  authority  of  eral  Assembly  from  levying  taxes  for 
People  V,  Common  Coimcil  of  Detroit,  municipal  purposes.  But  ^were  as  to 
28  Mich.  228,  that  this  act  was  in  effect  the  soundness  of  the  decision  in  this 
a  law  compelling  the  municipality  to  case. 

acquire  specific  propertv  for  stnctly        ^  See  tupra,  §  111  and  note;  {  U^ 
municipal  purposes,  and  that  it  was  and  notes, 
beyona  the  power  of  the  legislature  to 
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that  it  is  competent  for  the  legislattMre  to  direct  a  municipal  corporc^ 
turn  to  build  a  bridge  over  a  navigable  watercourse  within  its  limits, 
or  the  State  may  appoint  agents  of  its  own  to  build  it,  and  empower 
them  to  create  a  loan  to  pay  for  the  structure,  payable  by  the  cor- 
poration.^   Thus,  also,  since  municipal  corporations  are  instruments, 


'  Philadelphia  v.  Field,  58  Pa.  St. 
320,  approving  Thomas  v.  Leland,  24 
Wend.  (N.  Y.)  66;  Guilder  v.  Otsego, 
20  Minn.  74;  Simon  v.  Northup,  27 
Oreg.  487 ;  citing  text,  supra,  §  92,  note 
and  cases  cited ;  United  States  v.  Balti- 
more &  O.  R.  Co..  17  WaU.  (U.  S.)  322 : 
postf  §  1398;  Carter  v.  Bridge  Proprie- 
tors, 104  Mass.  236.  But  the  legisla- 
ture would  not,  of  course,  possess  such 
extensive  powers  over  a  pnvate  corpo- 
ration.' Erie  V.  Canal,  59  Pa.  St.  174. 
Public  highways  and  bridges  are  matter 
of  ^enersil  or  State,  rather  than  of  mu- 
•  nicipal  concern.  Cooley.  Taxation  (2d 
ed.),  682.  A  city  street,  nowever,  while 
its  character  is  chiefly  public,  has  also 
a  local  and  peculiar  and  ^wui  public 
or  corporate  character ;  which  is  shown 
in  chapters  on  Streets  and  Actions.  In 
Prince  v.  Crocker,  166  Mass.  347,  citing 
the  text,  it  was  held  that  as  to  roads, 
bridges,  and  sewers,  the  legislature  may 
prescribe  what  shall  be  done,  and  re- 
quire cities  and  towns  to  bear  the  ex- 
pense to  such  an  extent  and  in  such 
proportions  as  it  may  determine.  In 
Bulkeley  v.  Williams,  68  Conn.  131,  it 
was  held  that  the  legislature  may  re- 
quire a  town  to  contribute  a  portion 
of  the  cost  of  maintaining  a  road  or 
bridge  which  specially  benefits  the  town, 
although  the  road  or  bridge  be  whoUj 
outside  of  its  territorial  fimits.  This 
case  was  affirmed  under  the  name  of 
Williams  v,  Eggleston,  170  U.  S.  304,  and 
it  was  held  that  an  act  apportioning 
between  the  State  and  five  municipal 
corporations,  in  proportions  determined 
by  the  statute,  the  cost  of  condemna- 
tion of  the  franchise  and  property  of 
a  company  which  had  constructed  and 
was  maintaining  a  toll  bridge  across 
the  Connecticut  at  Hartford,  and  the 
proceeding  had  under  that  and  subse- 
quent legislation,  did  not  violate  any 
provision  of  the  Federal  Constitution. 

The  cities  of  Portland  and  South 
Portland,  having  neglected  to  perform 
the  duty  of  maintaimng  a  bridge,  part 
of  the  public  highway,  between  these 
two  cities  so  as  to  comply  with  the  Fed- 
eral and  State  regulations  and  laws,  the 
house  of  representatives  submitted  to 
the  justices  of  the  Supreme  Court  of 


Maine  the  following  questions :  First, 
assuming  that  the  municipal  indebted- 
ness of  the  city  of  Portland  is  already 
in  excess  of  five  per  cent  of  its  total 
valuation,  would  a  bill  providing  that 
the  cost  of  removing  the  present  oridge 
and  of  replacing  it  with  a  new  one  not 
exceeding  the  sum  of  $400,000  should 
be  met  by  the  issue  of  bonds  the  mar 
turit^  of  which  mieht  be  extended  to 
any  time  not  exceeding  forty  years,  the 
payment  of  the  bonds  being  imposed 
upon  the  two  cities  in  proportions  to 
be  determined  later  in  the  manner  pro- 
vided by  the  bill,  the  proportional  part 
thereof  to  be  assumed  by  the  city  of 
Portland  to  ''constitute  a  legal  obhea- 
tion  of  the  city  of  Portland''  and  to  oe 
met  by  taxation  upon  the  property  and 
polls  within  the  city,  be  in  violation  of 
art.  XX.  of  the  amendments  to  the 
State  Constitution,  to  the  eflfect  that 
"no  city  or  town  shall  hereafter  create 
any  debt  or  liability  which  singlv  or  in 
the  a^regate  with  previous  debts  or 
liabilities  shall  exceed  five  per  cent  of 
the  last  regular  valuation  of  the  said 
city  or  town,"  with  certain  excep- 
tions which  are  not  applicable  to  the 
(question ;  and,  second,  would  the  bill  be 
in  violation  of  any  of  the  provisions  of 
the  State  Constitution?  A  majority  of 
the  justices  decided  that  it  was  within 
the  power  of  the  legislature  under  such 
circumstances  to  maintain  the  brid^ 
itself,  or  through  any  agency  that  it 
saw  fit  to  adopt ;  that  it  mi^nt  estab- 
lish a  commission,  and  direct  that 
commission  to  proceed  forthwith  to 
remove  the  present  structure  and  to 
replace  it  with  a  new  one;  that  it 
ini^ht  impose  the  burden  upon  the 
cities,  in  such  proportions  as  might 
be  fixed  by  the  l^islature,  or  after- 
wards determined  by  appraisers  ap- 
pointed for  that  purpose,  of  assuming 
and  payinf  the  cost  of  the  work  con- 
tempiatedby  the  bill.  But  they  were 
of  opinion  that  the  legislature  could 
not  authorize  the  city  to  increase  its 
indebtedness  beyond  the  constitu- 
tional limit,  neither  could  it  compel  a 
city  to  incur  indebtedness  beyond  the 
prescribed  limit,  even  for  the  purpose 
of  meeting  the  cost  of  a  public  improve- 
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of  goveminent,  created  for  political  purposes,  and  subject  to  legisla- 
tive control,  and  since  it  is  one  of  the  ordinaiy  duties  of  such  cor- 
porations, under  legislative  authority,  to  make  and  keep  in  repair 
the  streets  and  highways  and  bridges  connected  therewith,  the  Court 
of  Appeals  in  Maryland  sustained  an  act  mandatory  in  its  terms, 
which  not  only  empowered  but  required  the  city  of  Baltimore  in  its 
corporate  capacity  to  take  charge  of  and  mairUain  as  a  public  highway 
a  specified  bridge  within  that  city,  and  enforced  the  duty  created  by 
the  act  of  mandamus.^    But  the  legislature  cannot  by  an  imperative 

into  effect  general  laws  which  have  been 
enacted  for  the  common  good.  They 
are,  in  fact,  when  thus  actine,  but  parts 
of  the  general  machinery  ol  the  State 
and  county  government,  and  an  act 
making  it  an  absolute  dut^r  of  counties 
to  aid  m  the  building  of  bridges  by  the 
town  authorities  by  oontributiiu;  one- 
half  of  the  expense  of  town  brieves  in 
certain  circumstances,  was  held  not  to 
be  a  contrav^ition  of  this  provision 
of  the  Constitution.  Will  (>>unty  v. 
People,  110  m.  611. 

*  Pumphrey  v.  Baltimore,  47  Md. 
145.  A  county  being  rusUy  indebted 
under  a  contract  for  the  erection  of 
public  buildings  therein,  the  legidature 
may  require  it  to  isaite  its  bonds  to  pay 
euch  indebtednesa,  Jefferson  Ck)imty  v. 
People,  5  Neb.  136.  The  power  of  the 
legislature  over  municipal  contracts  and 
liabilities  was  very  fully  considered  in 
People  V,  Batchellor,  63  N.  Y.  128; 
and  the  conclusion  was  reached  that 
while  municipalities  may  be  compelled 
by  the  legislature,  without  their  con- 
sent, to  construct  and  maintain  im- 
provements of  a  public  character,  and 
even  enter  into  contracts  for  this  pur- 
pose, they  could  not  be  compelled,  with- 
out their  consent  or  that  of  tneir  taxable 
inhabitants,  to  become  stockholders  in 
a  railway  corporation ;  and  therefore  a 
mandatory  etattUe  requiring  a  municin 
pal  or  public  corporation  to  subecribe  for 
stock  in  a  railway  corporation,  and  issu^e 
its  bonds  in  payment  therefor,  mthout 
such  consent,  was  unconstUtUional.  The 
opinion  of  Grover,  J.,  contain^  a  valu- 
able review  of  many  of  the  leading 
decisions  upon  the  extent  of  legislative 
control  over  municipalities.  And  the 
case  is  distin£mshed  from  People  v. 
Flagg,  46  N.  Y.  401,  where  a  mandsr 
toiy  act  of  the  legislature,  requiring  the 
town  of  Yonkers,  without  its  consent, 
to  issue  bonds  to  raise  money  to  be  ex- 
pended in  the  construction  of  highways 
m  the  town,  was  held  to  be  constitu- 


ment,  the  duty  of  making  which  was 
imposed  by  the  legislature  upon  such 
city.  In  re  Opinion  of  the  Justices,  99 
Me.  515. 

A  statute  authorizing  county  com- 
missioners to  construct  a  bridge  across 
a  river  between  a  city  and  a  town 
directed  the  appointment  of  commis- 
sioners to  determine  what  cities  and 
towns  would  be  specially  benefited  by 
the  bridge,  and  what  proportion  of  the 
cost  should  be  borne  by  such  cities  and 
towns.  After  the  bridge  was  built  and 
the  report  of  the  cost  filed,  commis- 
ffloners  were  appointed,  who  made  an 
award,  upon  which  judgment  was  en- 
tered, determining  that  the  city  and 
town  between  wmch  the  bridge  was 
built  should  pay  to  the  county  the 
whole  cost  of  the  bridge  in  certain  pro- 
portions. A  subsequent  statute  pro- 
vided for  the  appointment  of  conunis- 
sioners  to  determine  and  report  the 
amount  of  special  benefit  which  the  city 
and  town  received  from  the  bridge,  and 
if  they  found  that  such  special  benefit 
did  not  equal  the  cost  of  the  bridge,  to 
determine  that  the  county  should  re- 
imburse the  city  and  town  the  amount 
that  each  had  paid  in  excess  of  the 
benefit  received.  It  was  held  that  this 
statute  was  constitutional.  Agawam 
V.  Hampden,  130  Mass.  528. 

The  raising  of  money  by  taxation  in 
towns  or  counties,  in  pursuance  of  a  gen- 
eral law  of  the  State  for  the  purpose  of 
building  bridges  in  the  public  highways 
and  for  other  purposes  of  a  similar  char- 
acter in  which  the  people  of  the  State  at 
laige  are  directly  mterested,  is  not  the 
levying  of  a  tax  for  a  strictly  local  cor- 
porate purpose  within  the  provision 
of  the  Illinois  Ck)nstitution,  that  the 
general  assemblv  shall  not  impose  taxes 
upon  municipal  corporations  or  prop- 
erty thereof  for  corporate  purposes. 
Municipal  authorities,  in  leyymg  taxes 
for  sucn  purposes,  are  in  a  large  sense 
mere  agencies  of  the  State  in  cariying 
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statute  compel  a  munidpalily,  without  its  consent  or  that  of 
its  inhabitants,  to  create  a  debt  to  aid  in  the  construction  of  a 
railway.* 


§  122  (74  a).  Oompnlflory  LUbfflty;  0117  HaU  Building  in  Phila- 
delphia. —  If  the  legislature  has  unlimited  power  to  determine 
for  what  purposes  and  in  what  amounts  indebtedness  chargeable 
upon  a  municipaUty  and  payable  by  its  inhabitants  may  be  created 
wiihovi  their  consent  or  that  of  their  local  authorities,  it  is  a  power 
of  such  a  nature  as  to  be  certain  to  lead  to  abuse  and  oppression. 
This  is  strikingly  illustrated  by  the  experience  of  the  city  of  Phila- 
delphia, which  it  is  profitable  to  record  for  instruction  and  warning. 
At  an  early  day  the  Supreme  Court  of  Pennsylvania,  under  the  lead 
of  Chief  Justice  Gibson,  asserted,  in  a  great  variety  of  cases,  a  meas- 
ure of  legislative  power  almost  as  unlimited  as  that  of  Parliament. 
It  came  to  be  the  accepted  doctrine  in  that  State,  that  municipali- 
ties held  not  only  their  existence,  but  all  of  their  rights,  at  the  absolute 
will  of  the  legislature,  which,  if  it  chose,  could  govern  the  inhab- 
itants of  municipalities  by  its  own  appointees.'     Acting  under  this 


tionaL  The  case  of  Batchellor  was  also 
distinguished,  or  attempted  to  be,  from 
the  decisions  of  the  Supreme  Court  of 
the  United  States  and  of  the  State 
courts,  to  the  effect  that  railway  cor- 
porations are  public,  and  erected  for 
public  purposes  in  such  a  sense  as  that 
the  taxing  power  may  be  employed  to 
aid  in  their  construction,  unless  there 
is  some  special  limitation  in  the  Con- 
stitution of  the  particular  State.  The 
case  of  People  v.  Flagg,  ^upra^  was 
decided  before  the  constitutionalamend- 
ment  of  1874,  prohibiting  local  legisla^ 
tion  on  the  subject  of  layinjg  out  and 
working  highways,  but  permitting  such 
power  to  be  delegated  to  the  local 
authorities  by  general  laws.  People  v. 
Supervisors,  112  N.  Y.  585,  distinguish- 
ing People  V,  Flagg.  See  Town  ofFlat- 
bush,  In  re,  60  NT  Y.  398,  cited,  ante, 
%  106,  note ;  Jensen  v.  Supervisors,  47 
\^.  298;  post,  §1487,  note. 

In  the  BrookMi  and  'New  York 
Bridge  Case,  the  Court  of  Appeals  has 
declared  that  the  erection  of  a  bridge  to 
connect  two  citiea  may  he  a  "city  pur- 
pose"  for  which  indebtedness  ma^  be 
mcurred  under  the  late  constitutional 
amendment  upon  that  subject.  In  de- 
ciding such  a  question  the  court  said 
that  great  wei^t  should  be  ^ven  to 
the  (^termination  of  the  legislature. 


A  constitutional  provision  that  no 
county,  city,  or  town  shall  give  money 
or  loan  its  credit  to  any  individual  or 
corporation,  or  become  the  owner  of 
corporate  stock  or  bonds,  is  not  in  con- 
flict with  a  statute  authorizing  two 
cities  already  owning  stock  in  a  com- 
pany organized  to  build  a  bridge  be- 
tween such  cities,  to  become  the  owners 
of  the  whole  stock,  by  purchasing  the 
stock  of  the  private  stockholders,  or, 
in  case  of  a  failure  to  agree,  by  taking 
it  by  eminent  domain.  A  statute  au- 
thonzinff  the  erection  of  a  certain  bridge 
provided  that  the  trustees  should  call 
on  the  cities  who  were  to  pay  for  it  for 
the  fimds  necessary,  '*  provided,  how- 
ever, that  the  whole  amount  to  be  paid 
bjr  both  cities  shall  not  exceed  eight 
million  dollars.''  Held  that  this  was 
not  an  absolute  limit  agunst  a  greater 
cost,  but  only  a  direction  that  no  more 
should  be  called  for  without  further 
legislative  authority  (Ckurchf  C.  J., 
Folger  and  MiUer,  JJ.,  dissenting). 
People  V.  Kelly,  76  N.  Y.  475. 

'  People  V.  Batchellor,  53  N.  Y. 
128. 

«  Philadelphia  t?.  Fox,  64  Pa.  St.  160- 
169,  180,  181.  per  Share/wood,  J.,  who, 
giving  the  judgment  of  ctie  court,  says : 
"A  municipal  corporation  is  merely  an 
agency  of  government  fully  subject  to 
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view,  the  legislature  in  1870  passed  an  act  ''To  provide  for  the  erec- 
tion of  all  public  buildings  required  to  accommodate  the  courts  for 
all  the  municipal  purposes  within  the  cily  of  Philadelphia."  By 
this  act  the  legislature  decided  that  the  dty  should  have  new  public 
buildings.  The  act  selected  certain  citizens  by  name,  whom  it  ap- 
pointed commissioners  for  the  erection  of  the  buildings.  It  made 
this  body  perpetual  by  authorizing  it  to  fill  vacancies.  It  was  not 
chosen  by  the  inhabitants  or  taxpayers,  or  removable  by  them,  or 
accountable  to  them.  It  was  authorized  without  the  consent  of  the 
municipal  authorities  to  make  contracts  to  construct  the  buildings, 
which  the  act  declared  should  be  binding  at  law  upon  the  city  and 
the  contractors.  It  was  authorized  prior  to  December  1  of  each 
year  to  make  requisitions  on  the  common  councils  for  the  amount 
of  money  required  for  the  succeeding  year;  and  the  act  made  it  the 
duty  of  the  common  councib  to  levy  a  special  tax  sufficient  to  meet 
the  requisition,  and  to  do  all  such  acts  as  the  commission  might  from 
time  to  time  require.  This  commission  was  imposed  by  the  legisla- 
ture upon  the  city,  and  given  absolute  control  to  create  debts  for  the 
purpose  named,  and  to  require  the  levy  of  taxes  for  their  payment 
A  scheme  more  repugnant  to  all  notions  of  local  self-government 
than  that  which  was  forced  upon  the  cily  and  committed  to  this  legis- 
lative oligarchy  cannot  well  be  conceived.  "They  projected  [ac- 
cording to  a  learned  judge  of  that  State]  structures  at  the  comer  of 
Broad  and  Market  streets  upon  a  scale  of  magnificence  better  suited 

the  control  of  the  legislature,  who  may  "on  local  taxation  under  legislative 
enlarge  or  diminish  its  territorial  extent,  compulsion/'  Judge  CodUy  (Taxation, 
or  its  functions,  may  change  or  modify  2d  ed.  chap.  xxi.  p.  678)  says :  As  ''local 
its  internal  arrangement,  or  destroy  its  powers  of  taxation  must  come  from  the 
very  existence,  with  the  mere  breath  of  State,  it  might  seem  to  follow,  as  a  cor- 
arbitrary  discretion.  .  .  .  The  sover-  ollary,  that  the  State  could,  at  pleasure, 
eign  may  continue  its  [the  city's]  cor-  withhold  the  grant  and  exercise  the 
porate  existence,  and  yet  assume  or  power  itself.  But  in  the  general  frame- 
resume  the  appointments  of  all  of  its  work  of  our  republican  governments 
officers  and  agents  into  its  own  hands ;  nothing  is  more  distinct  and  unques- 
for  the  power  which  can  create  and  de-  tionabte  than  that  they  recognize  the 
stroy  can  modify  and  change."  existence  of  local  self-government  and 

It  may,  we  think,  be  doubted  contemplate  its  permanency.  Some 
whether,  upon  full  and  mature  consid-  State  Constitutions  do  this  m  express 
eration,  the  Constitutions  of  the  several  terms,  others  by  necessary  implication ; 
American  States  do  not  contain  express  and  probably  in  no  one  of  the  States  has 
or  implied  limitations  upon  the  auto-  the  legislature  been  entrusted  with  the 
cratic  power  of  the  legislaturCj  asserted  power  which  would  enable  it  to  abolish 
in  the  para^ph  quoted,  which,  how-  the  local  government.  It  has  usually  a 
ever,  is  typical  of  many  to  be  found  in  laige  authority  in  determining  the  ex- 
the  judicial  discussions  on  this  subject,  tent  of  local  powers  and  the  framework 
We  are  inclined  to  concur  in  the  s6und-  of  local  government ;  but  while  it  may 
ness  of  the  observations,  quoted  below,  shape  the  local  institutions,  it  cannot 
of  an  eminent  judge  and  jurist,  who  has  abolish  them,  and,  without  substituting 
eiven  much  attention  to  this  subject,  others,  take  all  authority  to  itself."  See 
in  the  course  of  an  interesting  chapter  tufra^  §{  98-102. 
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for  the  capital  of  an  empire  than  the  mimicipal  buildings  of  a  debt- 
burdened  city."  * 

Acts  vesting  the  ordinary  municipal  fimctions  in  commissions 
appointed  by  the  legislature  would  seem  in  this  State  not  to  have 
been  unfrequent.  Public  discontent  was  exhibited,  and  at  length 
found  its  expression  in  the  amended  G^nstitution  of  1874,  which 
prevents  for  the  future  the  creation  of  such  commissions,  by  ordain- 
iiig  ''That  the  General  Assembly  shall  not  delegate  to  any  special 
commission,  private  corporation  or  association,  any  power  to  make, 
supervise,  or  interfere  with  any  municipal  improvement,  money, 
property,  or  effects,  whether  held  in  trust  or  otherwise;  or. to  levy 
taxes,  or  to  perform  any  municipal  function  whatever."  ^  This  Con- 
stitution also  provided  that  ''no  debt  shall  be  contracted  or  liability 
incurred  by  any  municipal  commission,  except  in  pursuance  of  appro- 
priations previously  made  by  the  municipal  government."  *  These 
provisions  failed,  however,  to  give  relief  in  respect  to  the  buildings 
in  question,  for  the  construction  of  which  the  commission  had, 
prior  to  1874,  entered  into  contracts.  The  provision  first  quoted 
was  held  to  be  prospective  only,  and  not  to  apply  to  special  com- 
missions existing  before  the  adoption  of  the  amended  Constitution. 
And  as  to  the  second  provision  above  quoted,  it  was  held  that  while 
it  would  prevent  the  commission  thereafter  from  entering  into  any 
contract  until  an  appropriation  had  been  made  by  the  municipal 
government,  it  did  not  repeal  the  obligation  imposed  by  the  above- 
mentioned  Act  of  1870  upon  the  common  councib  to  raise  the 
amount  required  by  the  commissioners  and  to  levy  the  necessary 
taxes.  Accordingly,  the  Supreme  Court,  on  the  relation  of  the 
commission,  decided  that  it  was  entitled  to  a  peremptory  man- 
damus to  compel  the  conunon  councils  (they  having  refused  to  do 
so)  to  levy  a  special  tax  to  meet  a  requisition  of  the  commission  for 
$1,500,000,  this  being  the  amount  found  by  the  conmussion  to  be 
necessary  for  the  succeeding  years  for  the  city  hall  building  before 
mentioned.^ 

'  Per  Paxson,  J.,  in  Perkiiis  v.  Slack,  It  is  confessedly  difficult  in  many  cases 
86  Pa.  St.  283.  Speaking  of  this  build-  to  define  the  line  of  demarcation  be- 
ing, Judge  Hare  says  (1  Am.  Const,  tween  public  or  State  powers  and  duties 
Law,  630) :  "For  nearly  twenty  years  which  municipalities  may  be  compelled 
all  the  money  that  could  be  spaied  from  to  perform  as  State  agencies,  and  those 
immediate  and  pressing  needs  has  been  of  a  private  or  auari  private  or  corpo- 
compulsorily  expended  upon  an  enor-  rate  nature  whicn  i)ertain  to  munici^ali- 
mous  pile  whicn  surpasses  the  town  ties  as  the  organized  representatives 
halls  and  cathedrals  ot  the  Middle  Ages  of  compact  communities  for  their  own 
in  extent,  if  not  in  grandeur."  special  local  benefit  and  convenience. 

'  Art.  iii.  §  20,  Constitution  of  1874.  General  usage  and  practice  must  largely 

•  Art.  XV.  §2,  Constitution  of  1874.  guide  the  inquiry.  A  county  may  doubt- 

*  Perkins  v.  Slack,  86  Pa.  St.  270.  less  be  compelled  to  build  a  court  house 
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§  123  (75).  Mandatory  Statatos  to  pay  Olalnis  not  legaDy  bind- 
ing on  the  Municipality.  —  The  fact  that  a  claim  against  a  muni- 
cipal or  public  corporation  is  not  such  an  one  as  the  law  recognizes 
as  of  legal  chligation  has  often  been  dedded,  by  courts  of  the  highest 
respectability  and  learning,  to  form  no  constitutional  objection  to 
the  validity  of  a  law  imposing  a  tax  and  directing  its  payment;  ^ 


if  no  special  constitutional  restriction 
stands  in  tlie  way.  But  the  building  of 
a  city  liall  of  the  character  of  the  one  in 
Philadelphia  would  seem  rather  to  be- 
long to  tne  category  of  local  or  munici- 
pal, as  distinguished  from  State  or  pub- 
uc.  objects,  which  therefore  cannot,  or, 
if  it  can,  ou^ht  not  to  be  forced  by  cen- 
tral le^uslative  dictation  upon  a  reluc- 
tant community,  which  alone  must  bear 
the  burden.  In  Michiganf  the  State  can- 
not compel,  but  it  may  authorize,  an 
incorporated  city  to  erect  a  court  house 
for  the  county  in  which  the  cit)r  is  situ- 
ated.   Callam  v,  Saginaw,  50  Mich.  7. 

'  (Guilford  V.  Supervisors.  &c.,  13 
N.  Y.  143.  This  case  holds  the  follow- 
ing propositions:  1.  That  the  legisla- 
ture has  power  to  levy  a  tax  upon  the 
taxable  property  of  a  town,  and  appro- 
priate tne  same  to  the  {>ayment  of  a 
claim  made  by  an  individual  against 
the  town.  2.  That  it  is  not  a  vahd  ob- 
jection to  the  exercise  of  such  power 
that  the  claim,  to  satisfy  which  the  tax 
is  levied,  is  not  recoverable  by  action 
against  the  town.  3.  That  it  does  not 
f^r  the  case  that  the  claim  has  been 
rejected  by  the  voters  of  the  town, 
when  submitted  to  them  at  a  town 
meeting,  imder  an  act  of  the  legisla- 
ture authorizing  such  submission,  and 
declaring  that  their  decision  should  be 
final  and  conclusive. 

This  case  has  been  approved,  argi^' 
endo,  by  the  Supreme  Court  of  the 
United  States.  United  States  v,  Balti- 
more &  Ohio  Railroad  Co.,  17  Wall 
(U.  S.)  322;  New  Orleans  v.  Clark,  95 
U.  S.  654 ;  United  States  v.  Realty  Co., 
163  U.  S.  427,  443.  See  also  Erskine  v. 
Steele  County,  87  Fed.  630,  citing  text ; 
infra,  §  125. 

On  the  other  hand,  the  same  case  has 
been  diBapproved  by  the  Supreme 
Court  of  msoonsin,  m  State  v.  Tap- 
pan,  29  Wis.  664,  and  an  act  of  the  1^- 
ifidature  of  Wisconsin,  similar  in  its 
nature  and  principles  to  that  involved 
in  Guilford  v.  Supervisors,  ntpra,  was 
held  unconstitutional.  The  opinion  of 
Lyon,  J.,  evinces  great  care  in  its  prep- 
aration ;  but  it  has  failed  to  satimy  us 


that,  in  the  absence  of  special  constitu- 
tional restraints,  the  extent  of  the  leg- 
islative power  of  taxation  depends  upon 
the  consent  of  the  municipality  or  the 
people  therein,  or  that  the  special  act 
before  the  court  exceeded  the  rightful 
power  of  the  legislature.  The  principle 
has  been  reaffirmed,  in  Massachusetts, 
that  the  discretionary  power  of  the  leg- 
islature in  the  distribution  of  pubhc 
burdens  embraces  the  power  to  author- 
ize an  assessment  on  one  district  for 
part  of  the  expense  of  repairing  a  por- 
tion of  a  bridge  in  another.  Coxier  v. 
Bridge  Proprietors,  104  Mass.  236;  post, 
§  1352.  See  Mr.  Sedgwick's  opinion 
of  this  legislation,  Const,  and  St.  Law, 
313,  314.  The  principle  of  Guilford  v. 
Supervisors  was  applied  in  Brewster  v. 
Syracuse,  19  N.  x.  116,  where  it  was 
decided  by  all  of  the  jud^  of  the  Court 
of  Appeals  that  the  legislature  has  the 
power  to  authorize  the  levy  of  a  tax  for 
the  purpose  of  payinjg  to  one  who  has 
constructed  a  municipal  improvement 
(a  street  sewer)  an  addition  to  the  con- 
tract price,  which  the  corporation  was 
forbicfden  to  pay  by  its  cnarter.  The 
court  did  not  consider  that  there  was 
any  contract  in  the  case,  and  sustained 
the  legislation  on  the  g;round  that  it  was 
warranted  by  the  taxing  power,  which 
in  that  State  was  not  restrained,  thus 
leaving  it  in  the  discretion  of  the  l^is- 
lature  to  recognize  and  direct  the  pay- 
ment of  claims  founded  in  equity  and 
i'ustice,  or  in  gratitude  or  cliarity. 
*eople  V.  Mayor,  Ac.  of  Brooklyn,  4 
N.  Y.  419.  And  see  Thomas  v.  Leiand, 
24  Wend.  (N.  Y.)  65;  People  v.  Day- 
ton, 55  N.  Y.  367 ;  infra,  §  125a ;  Shelby 
Co.  V.  Railroad  Co.,  5  Bush  (Ky.),  225; 
Philadelphia  v.  Field,  58  Pa.  St.  320. 
This  seems  to  be  carrying  the  doctrine 
of  the  control  of  the  legislature  over 
public  corporations  to  its  extreme 
limit.  See  Mr.  Justice  Cocley's  views. 
Const.  lim.  380,  491,  notes;  Taxation 
(2d  ed.),  685, 698.  The  Supreme  Court 
of  California  has  followed  and  approved 
Guilford  v.  Supervisors.  Blanding  o. 
Burr,  13  Cal.  343;  North  Mo.  R.  R. 
Co.  V.  Maguire,  49  Mo.  482,  490,  500. 
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but  the  validity  of  legislation  of  this  character,  if  it  interferes  with 
what  have  been  called  the  private  corUracts  of  such  corporations,  must 
be  sustained  on  the  ground  that  such  contracts,  so  far  as  the  corpo- 
rations are  concerned,  are  under  the  absolute  control  of  the  legisla- 
ture, and  not  within  the  protection  of  the  contract  clause  or  the 
Fourteenth  Amendment  of  the  national  G^nstitution.  The  cases  on 
this  subject,  when  carefully  examined,  seem  to  the  author  to  go  no 
further,  probably,  than  to  assert  the  doctrine  that  it  is  competent 
for  the  legislature  to  compel  municipal  corporations  to  recognize 
and  pay  debts  or  claims  not  binding  in  strict  law,  and  which,  for 
technical  reasons,  could  not  be  enforced  in  equity,  but  which,  never- 
theless, are  just  and  equitable  in  their  character  and  involve  a  moral 
obUgation.^    To  this  extent  and  with  this  limitation  the  doctrine 


And  more  recently  in  New  York  the 
Court  of  Appeals,  while  not  question- 
ing the  judgment  in  Guilfozxl  v.  Supei^ 
visors,  &c.,  criticised  and  limited  some 
of  the  dicta  in  that  case  as  to  the  extent 
of  the  legislative  power.  Weismer  v. 
Village  of  Douglas,  64  N.  Y.  91.  See 
infra,  \  125. 

Under  special  provisions  of  Michigan 
Constitution,  see  People  v.  Onondi^a, 
16  Mich.  254.  The  fact  that  a  township 
treasurer  has  been  robbed  of  the  pubhc 
money  and  has  made  good  the  loss,  does 
not  justify  the  legislature  in  Michigan  in 
directing  that  the  amount  be  raised  by 
taxation  and  refunded  to  him.  Bristol 
V.  Johnson,  34  Mich.  123.  In  Fitch  v. 
Manitou  County,  133  Mich.  178,  it  was 
held  that  whatever  power  might  be 
exercised  by  the  legislatures  of  other 
States  to  determine  what  debts  a  muni- 
cipality shouldpay,  and  to  compel  their 
payment,  the  Constitution  of  Michiganj 
by  expressly  denying  the  l^islature  the 
power  to  audit  an  account,  prohibits  the 
legislature  from  exercising  such  an  au- 
thority. The  provision  of  the  Kentucky 
Constitution  tnat  the  legislature  ''shall 
not  impose  taxes  for  the  purpose  of  any 
county,  city,  or  other  municipal  cor- 
poration, but  may,  by  genend  laws, 
confer  on  the  proper  authorities  thereof 
respectively  the  power  to  assess  and 
collect  sucn  taxes,"  has  taken  away 
from  the  legislature  all  mandatory 
power  over  the  levy  and  application  of 
taxes.  McDonald  v.  Louisville,  113  Ky. 
425.  Where  one  county  ia  under  a  moral 
MigaHon  to  reimburae  another  county  for 
certain  expenses,  the  legidature  may  ffiw 
this  a  legal  effect  by  a  stibsequent  act 
Lycoming  v.  Union,  15  Pa.  St.  166; 
O'Haia  V.  State,  112  N.  Y.  146 ;  Cole  v. 


State,  102  N.  Y.  54.  Rights  of  trial  by 
jury  may  be  denied  by  the  legidature  to 
municipal  corporations,  these  being  mere 
creatures  of  its  policy,  with  such  rights 
only  as  it  sees  proper  to  confer.  Borough 
of  Dunmore's  Appeal,  52  Pa.  St.  374; 
Kelsh  V.  Dyersvufe,  68  Iowa,  137;  but 
see  ante,  §  109,  note. 

'  Blanding  v.   Burr,   13  Cal.  343 
Lycoming  v.  Union,  15  Pa.  St.  166 
Guilford  v.  Supervisors,  13  N.  Y.  144 
Brewster  v,  Syracuse,  19  N.  Y.  116 
Thomas  v.  Leland,  24  Wend.  (N.  Y.) 
65;   Hasbrouck  v.  Milwaukee,  21  Wis. 
217;  Smith  v.  Morse,  2  Cal.  524;  Gro- 
gan  V.  San  Francisco,  18  Cal.  590 ;  Sin- 
ton  V.   Ashbury,   41   Cal.   525;    New 
Orleans  v.  Clark,  95  U.  S.  644;  People 
V.  Lynch,  51  Cal.  15 ;  Creighton  v.  San 
Francisco,  42    Cal.    446;     People    v. 
Supervisors,  70  N.  Y.  228.    Text  ap- 
proved ;  Nevada  v.  Hampton,  13  Nev. 
441;  infra,  §f  125,  127,  note. 

The  legislature,  in  favor  of  a  county 
collecting  officer  who  has  settled  and 
paid  a  claim  against  him,  may  pass  an 
act  authorizing  the  settlement  to  be 
opened  and  equitably  adjusted,  and 
such  an  act  is  an  imphed  direction  that 
the  rule  of  law  as  to  voluntary  pay- 
ments shall  not  apply.  Bums  v. 
Clarion  Co.,  62  Pa.  St.  422.  In  Cati- 
fomia  the  legislature  cannot  compel 
a  city  to  pay  a  claim  which  it  is  under 
no  obligation  whatever  to  pay,  nor 
require  a  court  to  render  judgment  on 
proof  of  the  amount  thereof.  Hoag- 
tand  V.  Sacramento,  52  Cal.  142.  See 
in/rg.  §  124. 

Wnen,  under  a  contract  for  compen- 
sation entered  into  with  some  public 
agency,  a  private  party  has  rendered 
services  or  expended  money  in  an  en- 
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is  unobjectionable  in  principle,  and  must  be  regarded  as  settled, 
although  it  asserts  a  measure  of  control  over  municipalities,  in  re- 
spect of  their  duties  and  liabilities,  which  probably  does  not  exist 
as  to  private  corporations  and  individuals. 

§  124  (76).  Paymmit  of  Invalid  Bonds.  —  Accordingly,  in  a 
case  where  a  municipalily,  after  the  passage  of  an  act  of  the  legisla- 
ture which  provided  that  towns  and  cities  should  not  thereafter 
"have  power  to  contract  any  debt  without  fully  providing  in  the 
ordinance  creating  the  debt  the  means  of  paying  the  principal  and 
interest,'*  issued  bonds  without  such  a  provision. as  the  above  statute 
required,  and  used  them  in  payment  of  an  authorized  indebtedness, 
the  Supreme  Court  of  the  United  States  held  that  inasmuch  as  the 
bonds  represented  an  equitable  claim  against  the  city,  it  was  compe- 
tent for  the  legislature  to  interfere  and  require  the  city  to  pay  them. 
"The  power  of  the  legislature,"  says  Field,  J.,  delivering  the  judg- 
ment of  the  court,  "to  require  the  payment  of  a  claim  for  which  an 
equivalent  has  been  received,  and  from  the  payment  of  which  the 
cily  can  only  escape  on  technical  grounds,  would  seem  to  be  clear. 
...  A  very  different  question,"  the  learned  judge  cautiously  adds, 
"would  be  presented  if  an  attempt  were  made  to  apply  the  means 
raised  [by  taxation]  to  the  payment  of  claims  for  which  no  con- 
sideration had  been  received  by  the  city."  ^ 

terprise  which  is  beneficial  to  a  par-  ated  without  any  law  governing  them, 
ticular  municipality,  and  for  which  the  although  officers  were  selected  oy  the 
legislature  might  m  the  first  instance  residents,  and  a  form  of  government 
have  made  tmtt  mimicipality  chaige-  was  carried  on  by  a  kind  of  mutual  un- 
able, it  is  competent  for  the  legislature  derstanding.  Tnese  officers  incurred 
to  aischai]ge  the  original  asency  and  indebtedness  in  administering  the 
fix  the  obl&ation  to  pay  on  tne  munici-  affairs  of  the  localities,  but  had  no  au- 
pality  itseu.  O'Neul  v.  Hoboken,  72  thority  to  raise  the  necessary  revenues 
N.  J.  L.  67.  But  the  debt  of  one  to  pay  the  same.  Public  improvements 
municipal  corporation  cannot  be  sum-  were  made,  schools  were  maintained, 
mariljr  transferred  to  another  where  certificates  for  town  lots  were  issued, 
there  b  no  moral  obligation  resting  on  In  1890  a  code  of  laws  for  the  permar 
the  corporation  sought  to  be  chains^d.  nent  government  of  the  territory  was 
Simon  v.  Northrop,  27  Oreg.  487,  citing  enacted,  and  these  provisional  govem- 
text.  ments  were  incorporated  into  the  regu- 
'  New  Orleans  v.  Clark,  95  U.  S.  larly  organized  village  of  Guthrie.  In 
644,  652,  654.  In  Guthrie  National  1893  the  cily  of  Guthrie  became  the 
Bank  v.  Guthrie,  173  U.  S.  528.  it  ap-  successor  of  the  village  of  that  name, 
peared  that  the  territory  of  Oklahoma  In  1890  the  legislature  passed  an  act 
was  opened  for  settlement  in  1889.  to  provide  a  method  by  which  to  raise 
Town  sites  were  located  and  settled  the  necessary  fimds  to  pay  the  indebt- 
upon,  and  many  persons  located  within  edness  incurred  by  the  provisional 
the  present  boundaries  of  the  city  of  governments  of  the  four  villages.  The 
Guthrie.  Four  distinct  provisional  statute  created  a  special  tribimal  for 
municipal  corporations  or  villages,  hearing  and  decicung  upon  claims 
known  as  Guthrie,  East  Guthrie,  C^p-  against  the  municiiMil  corporation, 
itol  Hill,  and  West  Guthrie,  were  ere-  wnich   had  no  legal  obligation,   but 
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§  125  (76  a).  Repayment  of  Moneys  advanced.  —  A  bank  ad- 
vanced money  to  commissioners  for  the  construction  of  the  New 
York  City  court  house.  In  making  these  advances  the  bank  was 
represented  by  its  president,  and  it  made  the  advances  in  good  faith 
without  notice  of  any  conspiracy  or  misappropriation;  but  in  fact 
the  commissioners  had  entered  into  a  fraudulent  conspiracy  to  raise 
bills  for  work  above  the  true  amount  and  to  divide  the  excess  among 
themselves.  Part  of  the  money  advanced  went  into  the  court  house, 
but  the  larger  portion  of  it  was  fraudulently  diverted  by  the  commis- 
sioners. Three  of  the  conspirators  were  directors  of  the  bank,  but 
were  not  present  when  any  action  was  taken  in  respect  of  the  ad- 
vances by  the  bank.  After  this,  the  legislature  passed  an  act  direct- 
ing the  city  to  pay  back  to  the  various  banks  all  moneys  which  had 

which  the  legislature  thought  had  suffi-  has  received  the  benefit  as  above  de- 
cient  equity  and  were  based  upon  a  suffi-  scribed.  This  territorial  act  shows 
ciently  strong  moral  obligation  to  make  that  only  claims  of  a  municipal  char- 
it  proper  for  it  to  provide  for  their  in-  acter  and  of  a  bona  fide  nature  could  be 
vestigation.  For  the  payment  of  such  allowed.  We  reganl  the  power  of  the 
as  were  decided  to  be  proper,  pro-  territorial  l^islature  to  pass  this  act 
vision  was  made  by  taxation  upon  the  as  indisputable.  It  comes  within  the 
property  in  the  city.  The  court  held  grant  to  that  legislature  contained  in 
that  the  services  performed  and  mate-  the  act  of  Ck)ngress  and  in  the  Revised 
rials  furnished  to  these  provisional  Statutes  above  cited."  To  the  same 
governments  were  proper  and  bene-  effect,  State  v.  Winter,  15  Wash.  407. 
Scial,  probably  absolutely  necessary,  The  power  of  the  leaudature  to  ap- 
for  the  well-being  of  the  people  living  proprjate  the  moneys  of  municipal  cor- 
there,  and  the  question  was  whether  poraHons  in  payment  of  claims  ascer- 
the  territorial  legislature  was  unequal  tained  bv  it  to  be  eauitably  due  to 
to  the  task  of  providing  for  their  pav-  individuals,  though  such  claims  be  not 
ment  by  the  city  as  the  successor  of  the  enforceable  in  the  courts,  depends 
villages  which  had  received  the  benefit,  laigely,  in  the  view  of  the  Supreme 
It  held  the  power  of  the  legislature  to  Ck)U]-t  of  Califomia,  upon  the  legvdaUve 
pass  the  act  as  indisputable.  Approv-  conscience,  and  will  not  be  interfered 
mg  New  Orleans  v.  Clark,  95  U.  S.  644.  with  by  the  judicial  department  unless 
The  court  said,  among  other  things  in  exceptional  cases ;  and  the  circum- 
(173  U.  S.  535) :  ''The  services  per-  stance  that  the  contract  under  which 
formed  for  and  the  materials  fumisned  the  plaintiff  did  certain  work  in  San 
these  provisional  governments  under  Francisco,  expressly  provided  that  the 
the  circumstances  stated  would  cer-  city  should  in  no  event  be  liable  for 
tainly  be  regarded  as  proper  and  as  any  portion  of  the  expenses  thereof, 
beneficial,  probably  as  absolutely  neoes-  ukm  hdd  not  to  affect  or  in  any  manner 
saij,  for  tne  well-being  of  the  people  invalidate  an  act  subsequently  passed 
living  there.  The  villi^es  which  were  by  the  legislature  requiring  the  city  to 
subseauently  incorporated  under  the  pay  him  a  debt  which  in  good  con- 
law  of  the  territory  succeeded  to  and  science  it  ought  to  pay.  Crei^hton  v. 
enjoyed  these  benefits,  and  passed  San  Francisco,  42  GaL  446;  Sinton  v. 
them  on  to  their  successor,  the  city  of  Ashbury,  41  OeJ.  525 ;  New  Orleans  v. 
Guthrie,  the  present  defendant  in  error  Clark,  95  U.  S.  654 ;  supra,  §§  123, 124. 
and  appellee.  These  facts  give  great  In  Iowa  it  appears  to  be  regarded  as 
force  and  strength  to  the  moral  con-  not  within  the  power  of  the  legislature 
sideration  supporting  claims  of  the  to  provide  a  means  for  the  collection 
nature  here  existing.  Though  they  of  an  unconstitutional  obligation 
could  not  be  enforced  at  law,  the  ques-  against  a  public  corporation,  as  where 
tion  is,  whether  the  territorial  legisla-  a  debt  had  been  incurred  in  excess  of 
ture  was  unequal  to  the  task  of  provid-  the  limit  fixed  by  the  Constitution, 
ing  for  their  payment  by  the  city  which  Mosher  v.  School  District,  44  Iowa,  122. 
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been  advanced  by  them  for  the  use  of  any  of  the  departments  of  the 
city  or  counly,  which  act  included  the  advance  above  mentioned. 
This  act  was  held  to  be  a  valid  exercise  of  the  legislative  power.^ 

§  126.  Nature  of  Moral  ObUgatioii  which  may  bo  rocogniBod.  — 
In  the  case  in  which  the  courts  first  acknowledged  the  power  of  the 
legislature  to  recognize  claims  founded  in  justice  and  equity  and  to 
require  municipalities  to  discharge  obligations,  although  not  legally 
binding,  language  was  used  which  has  caused  considerable  diversity 
of  opinion.  The  court  said  that  the  legislature  can  recognize  claims 
founded  in  justice  and  equity  in  ike  largest  sense  of  these  terms,  or  in 
gratitude  or  charity,  and  that,  independently  of  express  constitu- 
tional restrictions,  the  legislature  is  the  judge  of  what  is  for  the 
public  good,  and  can  make  appropriations  of  money  whenever  the 
public  wellrheing  requires  or  wUl  be  promoted  by  it?  This  language 
went  further  than  the  question  that  was  before  die  court  in  that  case, 
because  all  that  was  actually  decided  was  that  the  legislature  had 
power  to  require  a  board  of  supervisors  to  assess  upon  the  taxable 
property  of  a  town  the  amount  which  highway  commissioners  had 
been  compelled  to  pay  for  costs  in  an  action  commenced  by  them 
pursuant  to  the  direction  of  the  voters  of  the  town.    The  language 


*  Mayor,  Ac.  of  New  York  v.  Tenth 
National  Bank,  111  N.  Y.  446.  Earl, 
J.,  says:  ''The  legislature  may  deter- 
mine what  moneys  they  may  raise  and 
expend,  and  what  taxation  tor  munici- 
pal purposes  may  be  imposed ;  and  it 
certtunly  does  not  exceed  its  constitu- 
tional authority  when  it  compels  a 
municipal  corporation  to  pay  a  debt 
which  nas  some  meritorious  basis  to 
rest  on";  citing  Town  of  Guilford  v. 
Supervisors ;  Brewster  v.  City  of  Syra- 
cuse; Darlington  v.  Mayor,  31  N.  Y. 
164;  Brown  ».  Mayor,  63  N.  Y.  239. 

Assuming  that  the  commissioners 
had  no  power  to  borrow  money,  and 
that  the  city  was  not  liable  for  the  ad- 
vances made  to  them  b^  the  bank,  this 
retroactive  act  imperatively  requiring 
the  city,  without  its  consent,  to  make 
good  to  the  bank  the  large  amount 
which  the  conspirators  put  into  their 
pockets  and  which  never  went  into  the 
work,  seems  to  carry  the  legislative 
power  beyond  the  just  limits  of  equi- 
table or  moral  obligation,  which  the 
author  cannot  but  think  is  the  true 
measure  of  legislative  power  of  this 
character.  The  later  decisions  of  the 
same  court,  referred  to  infra,  i  126, 


seem  to  support  the  author's  criticism 
above  of  the  Bank  case  made  in  the  pre- 
vious edition  of  this  work. 

■  In  Guilford  v.  Chenango  County. 
13  N.  Y.  143,  the  question  involved 
was  the  right  of  the  legislature  to  com- 
pel a  town  to  reimburse  its  commis- 
sioners of  highways  for  expenses  dis- 
bursed by  them  m  the  conduct  of  a 
htigation  undertaken  by  the  direction 
of  the  voters  of  the  town.  The  power 
of  the  le^slature  to  compel  the  town 
to  recogmze  the  claim  of  the  commis- 
sioners of  highways  and  to  repay  the 
same,  was  sustained.  In  his  opinion, 
Denio,  J.,  said :  ''The  legislature  is  not 
confined  in  its  appropriation  of  the 

gublic  moneys,  or  of  sums  to  be  raised 
y  taxation,  in  favor  of  individuals,  to 
cases  in  which  a  lesal  demand  exists 
against  the  State.  It  can  thus  recog- 
nize claims  founded  in  equity  and  jus- 
tice in  the  largest  sense  of  these  terms, 
or  in  eratitude  or  charity.  Inde- 
pendently of  express  constitutional 
restrictions,  it  can  make  appropria- 
tions of  money  whenever  the  pubhc 
well-being  rec^uires  or  will  be  promoted 
by  it ;  and  it  is  the  judge  of  what  is  for 
the  public  good." 


Digitized  by 


Google 


226  MUNICIPAL  CORPORATIONS  §  126 

of  the  court  has  frequently  been  criticised  in  later  decisions  of  the 
same  court^  Although  language  is  still  to  be  found  in  recent  deci- 
sions which  seems  to  support  the  view  that  any  moral  obligation  such 
as  hardship  suffered  by  the  action  of  the  legislature  or  of  the  munid- 
pality,  is  sufficient  to  support  mandatory  legislation  requiring  pay- 
ments to  be  made  to  individuals  in  respect  thereof/  yet  the  tendency 

^  Whilst  the  oorrectnees  of  the  judg-  J.,  said  (p.  440):  ''Under  the  provi- 
ment  in  this  case  was  not  questioned,  sions  of  tne  Constitution  (art.  i.  S  8), 
the  decision  was  criticised  and  some  of  Congress  has  power  to  lay  and  collect 
the  dicta  as  to  the  extent  of  the  l^gis-  taxes,  &c.  'to  p^  the  debts'  of  the 
lative  power  limited.  Weismer  v.  United  States.  Having  power  to  raise 
Douglas,  64  N.  Y.  91.  In  Cayuga  money  for  that  purpose,  it  of  course 
County  V.  State,  153  N.  Y.  279,  286,  follows  that  it  has  power  when  the 
Andrews,  C.  J.,  speaking  of  this  decision,  money  is  raised  to  appropriate  it  to  the 
said:  "This  language  is  very  broad,  and  same  object.  What  are  the  debts  of 
if  it  ^oes  to  the  extent  of  affirming  an  the  United  States  within  the  meaning 
irreviewable  discretion  in  the  legisla-  of  this  constitutional  provision?  It  is 
ture  in  every  case  to  determine  when  conceded,  and  indeed  it  cannot  be  ques- 
taxation  pertains  to  the  public  good,  tioned,  that  the  debts  are  not  limited 
may  possioly  admit  of  qualification,  but  to  those  which  are  evidenced  b^  some 
as  exhibiting  the  general  scope  of  the  written  obligation  or  to  those  which  are 
taxing  power  is  forcible  and  true."  otherwise  of  a  strictly  legal  character. 
In  Matter  of  Chajpman  v.  New  York,  The  term  'debts'  includes  those  debts 
168  N.  Y.  80,  83,  Fann,  J.,  said  of  this  or  claims  which  rest  upon  a  merely 
decision  that  "Expressions  were  used  eauitable  or  honorary  obligation,  and 
by  learned  judges  of  this  court  which  which  would  not  be  recoverable  in  a 
went  beyond  the  requirements  of  the  court  of  law  if  existing  against  an  in- 
decisions they  made.  All  that  was  ao-  dividual.  The  nation,  speaking  broadly, 
tually  decided  was  that  the  legislature  owes  a  'debt'  to  an  mdividual  when 
had  power  to  require  a  board  of  super-  his  claim  grows  out  of  general  principles 
visors  to  assess  upon  the  taxable  prop-  of  right  and  justice;  wh^i,  in  other 
ertv  of  a  town  the  amount  which  words,  it  is  based  upon  considerations 
hiehway  commissioners  had  been  com-  of  a  moral  or  merely  honorary  nature, 
pelled  to  pay  for  costs  in  an  action  such  as  are  binding  on  the  conscience 
commenced  bv  them  pursuant  to  the  or  the  honor  of  an  mdividual,  although 
direction  of  tne  voters  of  the  town,  the  debt  could  obtain  no  recognition 
The  payment  of  such  a  claim  was  not  in  a  court  of  law.  The  power  of  Con- 
an  act  of  charity,  as  it  rested  on  a  gress  extends  at  least  as  far  as  the 
strong  moral  obligation."  See  also  recognition  and  payment  of  claims 
Matter  of  Straus,  44'  N.  Y.  App.  Div.  against  the  government  which  are  thus 
425 ;  Matter  of  Jensen,  44  N.  x .  App.  founded.  To  no  other  branch  of  the 
Div.  509,  515 ;  post,  §  307  and  notes.       government  than  Congress  could  any 

'  In  United  States  v.  Realty  Co.,  application  be  sucoessf uUy  made  on  the 
163  U.  S.  427,  the  Supreme  Court  of  part  of  the  owners  of  such  claims  or 
the  United  States  haa  under  consid-  debts  for  the  payment  thereof.  Their 
eration  the  power  of  Congress  to  ap-  recognition  depends  solel^r  upon  Con- 
propriate  the  public  mon^s  in  the  gre«s,  and  whether  it  will  recognize 
payment  of  obligations  which  did  not  claims  thus  founded  must  be  left  to  the 
rest  upon  any  legal  groimd,  but  were  discretion  of  that  body.  Payments  to 
founded  solely  in  justice  and  equity,  individuals,  not  of  right  or  of  a  merely 
and  it  held  that  it  was  within  the  power  l^al  claim^  but  pavments  in  the  nature 
of  Congress  to  appropriate  money  for  of  a  gratuity^  yet  naving  some  feature 
the  payment  of  bounties  to  persons  of  moral  obligation  to  support  them, 
who  had  engaged  in  the  production  have  been  made  by  the  government  by 
and  manufacture  of  sugar,  m  reliance  virtue  of  acts  of  Congress,  appropriat- 
upon  the  continuance  and  validit^r  of  a  ing  the  public  money,  ever  since  its 
statute  of  the  United  States  giving  a  foundation.  Some  of  the  acts  were 
bounty  to  persons  engaged  in  such  pro-  based  upon  considerations  of  pure 
duction  and  manufacture.    Peeknam,  charity.  .  .  .  The  power  to  provide  for 
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now  aeems  to  be  to  hold  that  a  mere  abstract  equity  of  this  nature 
is  no  longer  sufficient  It  has  been  said  that  a  moral  obligation 
which  is  sufficient  to  support  mandatory  legislation  requiring  a 
municipality  to  dispose  of  its  property  to  an  individual  is  one  which 
a  person  ought  to  perform,  but  which  he  is  not  legally  bound  to  fulfil. 
Of  this  sort  of  obligation  it  has  also  been  suggested  that  there  are 
two  kinds.  One  of  these,  recognized  by  the  law,  is  the  moral  obliga- 
tion which  arises  where  there  has  been  a  legal  or  equitable  obligation 
of  which  the  binding  force  has  ceased  to  exist;  as  where  facts  have 
arisen  since  the  obligation  was  incurred  which  may  be  pleaded  to 
defend  an  action  to  enforce  it.  Such  is  the  case  where  the  statute 
of  limitations  has  run  against  a  claim,  or  where  a  debtor  has  been 
discharged  in  bankruptcy.  While  obligations  of  this  nature  are  said 
to  be  only  moral,  yet  all  recognize  that  in  fact  they  amount  to  some- 
thing more;  and  that,  therefore,  they  are  available  as  a  sufficient 
consideration  to  support  an  actual  promise  to  do  the  thing  which, 
but  for  the  moral  existence  of  the  obligation,  could  not  be  compelled. 
The  other  class  of  moral  obligations  includes  those  which  have  not 
been  preceded  by  any  legal  liability,  and  yet  which  might  be  suf- 
ficient to  authorize  the  legislature  to  require  their  satisfaction,  and 
which  certainly  would  justify  an  honorable  man  in  meeting  them. 
Such  are  cases  where  money  has  been  expended  for  the  benefit  of  a 
city  without  any  authority,  and  the  city  has  received  the  full  benefit 
from  the  expenditure,  or  where  services  have  been  rendered,  labor 
has  been  performed,  or  money  expended  for  the  benefit  of  the  city  in 
reliance  upon  a  contract  which  is  invalid,  because  not  made  in  the 
manner  prescribed  by  the  city's  charter.^    We  accordingly  find  that 

claims  ui>on  the  State  founded  in  equity  upon  the  genenl  principles  of  right  and 
and  justice  has  also  been  recognized  justice,  the  Federal  Congress  stands 
as  existing  in  the  State  governments,  upon  a  level  with  the  State  legislature." 
For  example,  in  Guilford  v.  Chenango  ^  PeriEumsey,  J.,  in  Matter  of  Straus, 
County,  13  N.  Y.  143,  it  was  held  by  44  N.  Y.  App.  Div.  428;  approved  in 
the  New  York  Court  of  Appeals  that  HCatter  of  Chapman  v.  New  York,  168 
the  legislature  was  not  confined  in  its  N.  Y.  80,  83.  In  Wrought  Iron  Bridge 
appropriation  of  public  moneys  to  sums  Co.  v.  Attica,  119  N.  Y.  204,  the  court 
to  be  raised  by  taxation  in  favor  of  in-  held  that  the  legislature  had  the  power 
dividuals  to  cases  in  which  legal  de-  to  legalize  detective  proceedings  of 
mands  existed  against  the  State,  but  town  authorities  and  in  this  way  con- 
that  it  could  recognixe  claims  founded  fer  power  upon  the  courts  to  compel 
in  eauity  and  justice  in  the  largest  sense  the  town  to  pay  obligations  which  its 
of  these  terms  or  in  gratitude  or  in  officers  contracted  without  observing 
charity.  Of  course,  the  difference  be-  the  necessary  steps  pointed  out  by  the 
tween  the  powers  of  the  State  legisla-  statute  and  the  benefits  of  which  the 
tures  and  that  of  the  Congress  of  the  town  had  already  received  and  con- 
United  States  is  not  lost  signt  of,  but  it  tinned  to  enjov.  The  claim  was  one 
is  believed  that  in  relation  to  the  power  for  the  removal  of  an  old  and  the  con- 
to  recognize  and  to  pay  obligations  rest-  struction  of  a  new  bridge,  the  proceed- 
ing only  upon  moiul  considerations  or  ings  for  such  removal  and  construction 
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recent  decisions  apply  more  strictly  than  formeriy  the  principle  that 
the  power  of  taxation  can  only  be  exercised  for  public  purposes. 
This  principle  is  now  rigidly  applied  to  prevent  the  application  of 
the  funds  of  a  municipality,  even  pursuant  to  mandatory  legislation, 
to  purposes  which  cannot,  in  any  fair  sense,  be  said  to  be  for  the 
public  benefit^    The  whole  question  has  recently  been  re-examined 


having  been  in  the  first  place  unauthor- 
ised and  an  act  having  been  passed  to 
legalise  the  proceeding.  The  act  was 
held  to  be  constitutional.  Where  a 
statute  for  the  improvement  of  streets 
was  found  to  be  unconstitutional  after 
the  commissioners  appointed  thereby 
had  incurred  debt,  it  was  held  that  the 
legislature  could  legitimately  impose 
the  obligation  to  pay  the  claims  in- 
curred under  the  imconstitutional  act 
upon  the  township  which  had  received 
the  benefit  from  the  acts  of  the  com- 
missioners in  the  shape  of  improved 
streets  or  as  the  result  of  the  labor  done 
under  the  unconstitutional  statute. 
Rader  v.  Union  Township,  39  N.  J.  L. 
609,  aff'd  41  N.  J.  L.  617.  A  city 
entered  into  a  contract  for  street  pav- 
ing. As  the  work  progressed,  warrants 
were  issued  to  the  contractor  which 
were  duly  presented  for  payment  but 
were  not  paid  for  lack  of  funds.  The 
warrants  were  pledged  as  collateral  for 
loans,  and  in  an  action  thereon  defences 
on  the  ground  that  the  contract  was  in- 
valid in  matters  affecting  the  form  and 
the  power  of  the  city  to  make  it  in  the 
manner  in  which  it  was  made.  A  stat- 
ute was  passed  validating  evidences  of 
indebtedness  issued  under  similar  cir- 
cumstances, and  it  was  held  that  it 
was  within  the  power  of  the  legislature 
to  compel  its  political  subdivisions  to 
recognize  and  pay  obligations  which 
were  not  cognizsible  in  any  court  of  law, 
but  which  are  based  upon  considera- 
tions so  thoroughly  equitable  and 
moral  as  to  deserve  and  receive  favor- 
able legislative  consideration,  and  that 
the  statute  was  valid.  Merchant's 
Natl  Bank  v.  East  Grand  Forks,  94 
Minn.  247. 

'  A  statute  directing  that  persons 
who  had  retired  as  teachers  before  the 
establishment  of  a  pension  system  for 
retiring  teachers  be  placed  upon  the 
pension  roll  of  a  city,  is  an  appropria- 
tion of  the  city's  money  to  persons  who 
had  been  employed  at  a  time  when  no 
pension  svstem  was  provided  by  law, 
and  must  De  regardedfas  a  gratuity  and 
not  as  compensation  to  a  public  servant, 


and  is  therefore  unconstitutional.  Mat- 
ter of  Mahon  v.  Board  of  Education, 
171 N.  Y.  263,  aff'e  68  N.  Y.  App.  Div. 
154.  A  municipality  which  has  paid  a 
de  facto  officer  who  has  performed  the 
functions  of  the  office  the  salary  at- 
tached thereto,  b  not  liable  to  pay  it 
again  to  one  adjudged  to  be  the  lawful 
incumbent  of  the  office^  but  who  has 
rendered  no  service  therem ;  his  remedy 
is  by  action  for  damages  against  the 
usurper.  A  statute,  therefore,  requir- 
ing the  municipality  to  pay  its  public 
money  to  the  de  jure  officer  for  services 
never  rendered  is  not  founded  upon  a 
legal,  just,  or  moral  liability  upon  the 
city,  but  confers  a  mere  gratuity,  and  is 
unconstitutional.  Stemmler  o.  Mayor, 
Ac.  of  New  York,  179  N.  Y.  473,  aff'g 
87  N.  Y.  App.  Div.  631.  Although 
there  may  be  such  a  moral  obligation 
on  the  part  of  a  municipal  corooration 
which  has  changed  the  grade  of  a  street 
to  pay  the  damage  caused  thereby  to 
abutting  property  as  would  justify  the 
legislature  in  passing  an  act  authoriz- 
ing or  requiring  the  municipal  corpora- 
tion to  pay  the  amount  of  such  damage, 
there  is  no  such  moral  obligation  to  pay 
to  persons  who  had  acquir&d  title  to  the 
property  after  the  change  of  grade  and 
after  the  damage  had  b^n  sustained  as 
would  justify  the  municipal  corpora- 
tion in  appropriating  money  raiscKi  by 
taxation  to  pay  a  sum  of  money  for  the 
damase  that  the  property  had  sus- 
tainea  before  they  acquired  title.  Peo- 
ple V.  PhiUips,  88  N.  Y.  App.  Div.  560. 
In  Bush  V.  Orange  County,  159  N.  Y. 
212,  it  was  held  that  a  statute  empow- 
ering the  supervisors  of  certain  coun- 
ties, upon  the  petition  of  a  majority  of 
the  taxpayers  to  raise  by  ordinary  tax- 
ation the  monev  needed  to  pay  to  any 
drafted  man  who  served  personally  in 
the  Civil  War^  or  paid  commutation 
money,  or  to  his  heirs,  the  sum  of  $300 
with  interest,  was  in  violation  of  the 
provision  of  the  New  York  Constitu- 
tion that  no  county,  city,  town,  or  vil- 
lage should  hereafter  give  any  money  or 
property  to  or  in  aid  of  any  individual, 
association,  or  corporation.    The  court 
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by  the  Court  of  Appeals  of  the  State  of  New  York  in  a  case  which 
brought  before  it  for  consideration  the  question  whether  the  legisla- 
ture could  require  a  city  to  reimburseapublic  officer  for  legal  expenses 
incurred  in  successfully  defending  himself  in  any  trial  or  proceeding 
to  remove  him  from  office,  or  to  convict  him  of  any  crime  alleged  to 
have  been  committed  in  the  performance  of  or  in  connection  with  his 
official  duties.^  The  court  held  that  in  the  cases  included  within  the 
purview  of  the  statute  no  benefit  was  conferred  upon  the  city  by  the 
expenditures  of  the  persons  for  whose  relief  the  act  was  passed ;  that 
there  never  was  a  1^^  or  moral  obligation  on  the  part  of  the  city  to 
pay  the  claim  in  question  and  that  it  could  not  be  sustained.  From 
time  out  of  mind  in  all  governments  where  the  common  law  prevails, 
a  person  prosecuted  for  crime  has  been  compelled  to  pay  his  own 
expenses  when  he  had  the  means  of  doing  so,  and  if  without  means 
was  defended  by  counsel  assigned  by  the  court  to  serve  without  pay 


said:  "The  power  to  impose  taxes, 
general  or  local,  which  rests  with  the 
i^islature,  is  without  much  express 
restriction  in  the  Ck)nstitution,  and  yet 
even  this  power  cannot  be  said  to  be 
absolute.  On  general  principles  it  has, 
at  least,  one  limitation,  and  that  is  that 
the  money  to  be  raised  must  be  re- 
quired for  some  purpose  that  in  some 
sense,  at  least,  can  be  said  to  be  public. 
The  legislature  cannot  authorize  taxa- 
tion for  the  purpose  of  making  ^ts,  or 
paving  gratuities  to  private  mdivid- 
uals.  It  IS  ouite  clear  tnat  this  was  the 
purpose  of  the  act  in  question.  The  in- 
dividuals for  whose  benefit  the  tax  was 
to  be  levied  under  the  act  had  no  claim, 
legal  or  equitable,  against  the  town  or 
county  where  the  mon^  was  to  be 
raised  by  taxation."  To  the  same 
efifect,  Tabor  v,  Erie  County,  131  N.  Y. 
432;  Perkins  v.  Milford,  59  Me.  315; 
Moulton  V.  Ra^^mond,  60  Me.  121; 
Freeland  v.  Hastings,  10  Allen  (Mass.), 
570:  Mead  v.  Acton,  139  Mass.  341 ; 
Kelly  V.Marshall,  69  Pa.  St.  319;  Fer- 
guson V.  Landram,  1  Bush  (Ky.),  548. 

'  In  Matter  of  Chapman  v.  New 
York,  168  N.  Y.  80,  aff'g  57  N.  Y.  App. 
Div.  583,  the  statute  under  which 
the  proceedinjg  was  instituted  provided 
for  the  appointment  of  a  referee  "to 
hear,  examine  into,  and  report"  the 
amount  of  reasonable  counsel  fees  and 
expenses  oaid  or  incurred  by  a  city  or 
county  omcer  in  successfully  defending 
himself  in  any  trial  or  proceeding  ''to 
remove  him  from  office,  or  to  convict 
him  of  any  crime"  alleged  to  have  been 
committed  in  the  performance  of  or  in 


connection  with  his  official  duties ;  and 
that  the  amount  allowed  by  the  referee, 
when  confirmed  by  the  court,  should  be 
paid  by  the  issue  of  revenue  bonds  to  be 
included  in  the  tax  levied  for  the  follow- 
ing year  on  the  city  or  county  affected. 
The  applicant  alleged  in  his  petition  to 
the  court  that  while  he  was  an  officer 
of  the  police  department  of  the  city  of 
New  York,  cluirges  were  preferred 
a^nst  him  as  such  officer  for  official 
misconduct;  that  the  chaiges  were 
dismissed  by  the  board  of  pouce  com- 
missioners, and  that  he  had  been  com- 
pelled to  incur  and  expend  for  reason- 
able counsel  fees  and  expenses  $11,500 
and  upwards,  and  he  asked  for  the  ap- 
pointment of  a  referee  to  hear  and  ex- 
amine into  the  claim  and  report  his  de- 
termination to  one  of  the  justices  of 
the  Supreme  Court  pursuant  to  the 
statute.  The  application  was  denied, 
and  the  order  denying  it  was  unani- 
mously affirmed  by  the  Appellate  Divi- 
sion (57  N.  Y.  App.  Div.  583),  which 
followed  without  discussion  its  deci- 
sions in  Matter  of  Straus,  44  N.  Y.  App. 
Div.  425,  and  Matter  of  Jensen,  44 
N.  Y.  App.  Div.  509,  holding  the  statute 
to  be  unconstitutional  as  an  attempt  to 
impose  a  liability  upon  the  city  for  the 
benefit  of  an  individual  and  not  for  a 
city  or  county  purpose.  In  so  deciding 
the  court  held  that  there  was  no  moral 
obligation  or  other  consideration  which 
could  be  invoked  to  support  the  claim 
of  the  applicant.  On  appeal  to  the 
Court  of  Appeab,  the  decision  was 
affirmed  for  tne  reasons  stated  in  the 
text. 
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or  for  compensation  regulated  by  statute.  Payment  of  expenses 
incurred  by  a  municipal  officer  in  defending  himself  from  charges 
such  as  those  mentioned  in  the  statute,  is  a  mere  gratuity  without 
the  sanction  of  custom  or  precedent.  Such  a  claim  has  no  foundation 
in  natural  or  legal  right,  and  there  is  no  moral  obligation  on  the  part 
of  the  municipality  to  dischai^  it  It  is  not  the  duty  of  the  public  to 
defend  or  aid  in  the  defence  of  one  charged  with  official  misconduct, 
and  a  disbursement  by  a  city  for  such  an  object  is  not  for  municipal 
purposes,  but  is  a  mere  gift.  According  to  the  decision  of  the  court, 
therefore,  the  recognition  of  a  claim  of  this  nature  necessarily  came 
within  the  implied  prohibition  to  be  found  in  the  principles  of  law 
against  the  exercise  of  the  power  of  the  taxation  for  private  pur- 
poses; and  the  court  also  held  it  to  be  within  the  provision  of  the 
Constitution  of  the  State  of  New  York  prohibiting  any  municipal 
corporation  from  giving  any  money  or  property  to  or  in  aid  of  any 
individual,  and  declaring  that  no  municipality  should  be  allowed 
to  incur  any  indebtedness  except  for  county,  city,  town,  or  village 
purposes. 

§  127  (77).  Ratifying  Void  Local  Aasesflments.  —  It  has,  how- 
ever, been  decided  in  Maryland,  that,  as  against  the  abvttera,  the 
legislature  covld  not  ratify  an  assessment  for  a  local  improvement  in 
front  of  their  property,  which  had  been  adjudged  to  be  void,  and  com- 
pel them  to  pay  for  the  same.^  In  the  case  just  mentioned,  the  legisla- 
ture, in  an  act  relating  to  the  grading  and  paving  of  an  avenue  in  the 
city  of  Baltimore,  among  other  things  required,  as  preliminary  to 
proceedings  thereunder,  that  the  mayor  and  council  of  the  cily  should 
determine  the  proposed  work  to  be  consistent  with  the  public  good. 
An  application  by  property  owners  for  the  improvement  was  made 
to  the  city  commissioners  instead  of  the  mayor  and  coimdl,  and  the 
commissioners  determined  to  grade  the  avenue,  awarded  the  contract, 
and  the  contractor  did  the  work  at  the  cost  of  over  S100,000.  The 
abutters  instituted  no  proceedings  to  stop  the  work;  and  after  it  was 
completed  the  city  passed  an  ordinance  ratifying  the  contract  to 
grade,  and  all  the  acts  of  the  officers  of  the  city  in  relation  to  the 
grading  of  the  avenue.  An  assessment  being  made  upon  their  prop- 
erty, to  pay  the  expense  of  the  grading,  they  filed  a  bill  for  an  injunc- 
tion and  relief,  and  it  was  judicially  determined  that  the  proceedings 
of  the  city  commissioners  were  coram  rum  judice  and  void,  and  that 

^  Baltimore  v.  Horn,  26  Md.  194,  sed  Bonds  of  a  municipality  after  having 

qwEre,  and  compare  with  cases  cited  in  been   held   void  may  be  legislatively 

{§  123  and  129 ;  Lennon  v.  New  York,  validated.    Utter  v.  Franklin,  172  U.  S. 

66  N.  Y.  361.    See  Index,  Curative  AcU.  416 ;  infra,  (  129. 
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they  oould  not  be  ratified  by  ordinance.^  After  this  judicial 
determination  the  legislature  passed  an  act  directing  the  city 
to  pay  the  contractors  for  the  work  done  by  them  and  accepted 
by  the  city,  to  borrow  the  money  for  the  purpose,  and  levy  a  tax 
for  its  payment,  which  the  city  did.  But  at  the  same  session,  the 
legislature,  to  reimburse  the  city  treasury,  empowered  the  city  to 
collect  from  the  abutters  on  the  avenue  graded  the  amounts  which 
had  been  assessed  and  ascertained  by  the  city  commissioners;  and 
this  last  act  was  held  by  the  Court  of  Appeals  to  be  void,  because 
it  was  an  assumption  of  judicial  power  by  the  legislature,  and, 
in  effect,  a  legislative  reversal  of  the  former  judgment  of  the 
court.' 

§  128  (78).  Same  Subject.  —  In  levying  a  local  CLssessment  upon 
the  abutting  property,  a  lot  within  the  district  declared  to  be  bene- 
fited was  omitted,  alter  which  the  legislature  validated  the  assess- 
ment, this  omission  and  exemption  being  retained  and  preserved; 
and  it  was  held  by  the  Supreme  Court  of  California  that  the 
validating  act  was  unconstitutional.^  The  ground  for  this  judg- 
ment is  satisfactory;  since  the  legislature  could  not  prospectively 
have  exempted  the  property  omitted  because  it  would  have  violated 
the  constitutional  requirement  of  uniformity,^  it  could  not  do  this 
retrospectively. 

§  129  (79).  Onrative  Acts.  —  In  general,  hotoever,  the  legislor- 
ture  may,  by  svhsequerd  act,  validate  and  confirm  ftevixms  acts  of  the 
corporation  otherwise  invalid.    If  the  act  could  have  been  lawfully 

*  Baltimore  v.  Porter,  18  Md.  284;  fectual  in  law  as  if  every  provision  of 

see  infra,  §  1469.    In  Brown  v.  Mayor,  the  charter  under  which  they  had  been 

&c.  of  New  York,  63  N.  Y.  239,  a  legis-  made  had  been  complied  with,  except  in 

lative  ratificatioir  of  an  vltra  vires  con-  cases  where  it  should  appear  to  the  Su- 

tract  for  street  improvements  was  sus-  preme  Court  that  the  commissioners 

tained.     Duanesburg   v.   Jenkins,    57  who  had  made  the  assessments  had  not 

N.  Y.  177;  infra,  §§  129,  948;  O'Hara  properly  assessed  the  lands  in  propor- 

V.  State,  112  N.  Y.  146.  tion  to  the  benefit  received  thereby. 

'  An  assessment  which  was  in  vio-  Ck)peland  v.  Passaic,  36  N.  J.  L.  382. 
lation  of  a  statute  imposing  a  tax  limit,        '  People    v.     Lynch,    51    Cal    15. 

held  to  be  validated  by  a  statute  passed  Followed  in  Schumacher  v.  Toberman, 

for  the  purpose  of  validating  that  par-  56  Cal.  508,  where  McKinatrVj  J.,  said : 

ticular  assessment.     Kettelie  v.  War-  ''The  legislature  cannot  legalize  a  void 

wick,  &c.  Water  Co.,  23  R.   I.   114.  assessment,  nor  by  direct  act  make  an 

Where  the  proceedings  under  an  act  assessment    withm    an    incorporated 

giving  municipal  corporations  power  to  city."    Infra,  §§  129,  948. 
condenm  lanas  for  streets  and  assess        ^  ^^^  S  1433,   and  cases  cited  in 

damages  and  benefits  for  the   same  note.     For  construction  of  constitu- 

were   irregular,    assessments   imposed  tional  provision  in  California  in  respect 

thereunder  were  held  to  be  cured  by  a  of  equality  and  uniformity  of  taxation, 

subsequent  statute  enactins  that  all  the  opinion  of  McKinstry,  J.,  in  People 

such  asaefisments  were  as  vaSd  and  ef-  v.  Lynch,  swpra,  will  repay  reading. 
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performed  or  done  under  precedent  legislative  authority^  the  legisla- 
ture may  subsequently  ratify  it  and  give  it  eflfect.*    Merely  because 


*  Bridgeport  v.  Railroad  Co.,  15  Conn. 
475,  in  which  it  was  held  that  the  le^&- 
lature  might  validate  prior  subscription 
of  city  to  stock  of  railroad  company. 
8.  p.  Winn  V.  Macon,  21  Ga.  275 ;  Mat- 
tingly  V.  District  of  Cbiumbia,  97  U.  S. 
687 ;  McMillen  v.  Boyles,  6  Iowa,  304 ; 
lb.  391 ;  New  Orleans  v.  Poutz,  14  La. 
An.  853;  Bissell  v.  Jeffersonville,  24 
How.  (U.  8.)  287,  295;  Atchison  v. 
Butcher,  3  Kan.  104;  Frederick  v. 
Augusta,  5  Ga.  561 ;  Allison  v.  Louis- 
ville R.  W.  Co.,  9  Bush  (Ky.),  247; 
Truchelut  v.  City  Council,  1  Nott  & 
McCord  (S.  Car.),  227 ;  Citizens'  Water 
Co.  V.  Bridgeport  Hydraulic  Co.,  55 
Conn.  1 ;  Tifft  v,  Buffalo,  82  N.  Y.  204 ; 
Cooley,  Const.  Lim.  371,  379;  post, 
i  213 ;  Oakland  v,  Oakland  Water  Front 
Co.,  118  Cal.  160;  Booth  v.  Wood- 
bunr,  32  Conn.  118;  Bartholomew 
V,  Harwinton,  33  Conn.  408;  John- 
son V.  Board  of  Com'rs  of  Wells  County, 
107  Ind.  15 ;  Schneck  v.  Jefferson ville, 
152  Ind.  204 ;  Boardman  v.  Beckwict, 
18  Iowa,  292;  State  ».  Squires,  26 
Iowa,  340;  Richman  v.  Muscatine 
County,  77  Iowa,  512,  513;  Tuttle 
V.  PoUc,  84  Iowa,  12,  126;  Clinton 
V.  Walliker,  98  Iowa,  655;  Windsor  v. 
Des  Moines,  110  Iowa,  175;  Leaven- 
worth V.  Leavenworth  City,  Ac.  Water 
Co.,  69  Kan.  82 ;  Freeland  v.  Hastings, 
10  Allen  (Mass.)  570;  Grover  v.  Pem- 
broke, 1 1  Allen  (Mass.),  88 ;  Brevoort  v, 
Detroit,  24  Mich.  322;  Nash  v.  Lowiy, 
37  Minn.  261;  Flynn  v.  Little  Falls 
Electric  &  Water  Co.,  74  Minn.  180; 
State  V.  Thief  River  Falls,  76  Minn.  15 ; 
Cleveland  v,  Jersey  City,  38  N.  J.  L. 
259,  629;  In  re  Van  Antwerp,  56 
N.  Y.  261;  Brown  v.  Mayor,  &c.  of 
New  York,  63  N.  Y.  239;  Wrought 
Iron  Bridge  Co.  v,  Attica,  119  N.  Y. 
204 ;  Shuttuck  v.  Smith,  6  N.  Dak.  56 ; ' 
Nottage  V,  Portland,  35  Oreg.  539, 
citing  text;  Donley  v.  Pittsbuivh,  147 
Pa.  St.  348;  Whitney  v.  Pittsburgh, 
147  Pa.  St.  351 ;  Red  River  Furnace 
Co.  V,  Tenn.  Cent.  R.  Co.,  113  Tenn. 
697;  Baker  v.  Seattle,  2  Wash.  576, 
citing  text ;  State  v.  Winter,  15  Wash. 
407;  State  v.  Ballard,  16  Wash.  418, 
citing  text ;  May  v.  Holdridee,  23  Wis. 
93;  Dill  V.  Roberts,  30  Wis.  178; 
Winneconne  v,  Winneconne,  111  Wis. 
113 ;  State  v.  McGovem,  100  Wis.  666. 
See  also  Dayton  v,  Dayton  Coal  &  Iron 
Ck).,  99  Tenn.  578;  post,  §§  645,  954, 


1469;  contra^  under  Constitution  of 
Illinois;  Marshall  v.  Silliman,  61  lU. 
218;  but  see  infra,  §  948,  note.  A  heal- 
ing statute  IS  not  imconstitutional 
by  reason  of  giving  validity  to  an  act 
irregularly  done  which  the  legislature 
could  have  authorized  to  be  done  in  the 
irregular  way  in  the  first  instance. 
Lockhart  v.  Troy,  48  Ala.  579. 

It  is  competent  for  the  legislature, 
by  subsequent  enactment,  to  cure 
defects  or  omissions  in  the  proceedings 
of  the  superintendent  of  streets.  San 
Francisco  v.  Certain  Real  Estate,  42  CaL 
517.  Where  the  original  pur|)b8e  for 
which  the  power  of  taxation  is  invok^ 
is  one  of  the  ordinary  purposes  of 
municipal  government  and  within  the 
powers  granted,  and  where  there  is  no 
fraud  or  oppression  in  the  creation  of 
the  debt  or  Durden,  and  no  inequality 
or  injustice  in  the  apportionment  of  the 
tax,  the  Ugidaiure  may  hy  subsequent 
enactment  cure  any  defect  in  the  proceed- 
ings to  collect  the  tax  which  it  could  in 
the  first  instance,  by  vrior  enactment, 
have  made  immaterial.  Emporia  v. 
Norton,  13  Kan.  560,  569;  approved 
in  Mason  v.  Spencer,  35  Kan.  512 
(an  act  curing  defect  in  mode  of  collect- 
ing a  sewer  tax  held  valid).  Subse- 
quent legislative  ratification  of  the 
acts  of  a  municipal  corporation,  which 
might  lawfully  nave  been  performed 
under  precedent  legislative  authority, 
is  valid  and  effectual  Anderson  v. 
Santa  Anna,  116  U.  S.  356,  364,  a  case 
from  Illinois.  Adhered  to  in  Bolies  v. 
Bromfield  (a  case  from  Illinois),  120 
U.  S.  759,  although  after  the  issue  of  the 
bonds  in  suit  by  the  mimicipalitv  the 
Supreme  Court  of  the  State  of  Illinois 
had  decided  against  the  validity  of 
such  curative  le^slation.  Otoe  County 
V.  Baldwin,  111  U.  S.  1;  Grenada  Co. 
17.  Brogden,  112  U.  S.  261,  262.  Curar 
tive  act  held  ineffectual  by  reason  of 
ori^al  want  of  power  in  municipality 
to  issue  bonds,  and  of  a  disabling  pro- 
vision in  the  Constitution  of  Mississippi. 
Katzenbeiver  v.  Aberdeen,  121  U.S.  172. 
See  also  Thomas  v,  Portland,  40  Oreg. 
50;  Oregon  Real  Estate  Co.  v.  Port- 
land, 40  Oreg.  56.  But  a  retrospective 
act,  to  make  valid  a  tax  upon  property 
not  wUhin  the  corporation  when  levied, 
was  held  void.  Atchison  &  N.  R.  Co.  v. 
Maquilkin,  12  Kan.  301. 

A  special  curative  statute  legalizing 
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such  legislation,  in  matters  not  relating  to  crimes,  is  retro- 
spective, does  not  make  it  void.  If  in  addition  to  its  being 
retrospective,  it  unjustly  impairs  or  abrogates  vested  rights,  and, 
without  reasonable  cause,  imposes  upon  third  persons  new  duties  in 
respect  to  past  transactions,  it  will  be  void  because  in  conflict  with 
the  Constitution.^ 

bonds  of  a  municipality  whjph  were  in-  tion  of  a  special  law  regulating  ''the 
valid  only  because  of  defective  or  irreg-  internal  affairs"  of  the  city,  though  it 
ular  exercise  of  the  power  conferred  on  was  strongly  inclined  to  the  opinion  that 
the  municipalitv  to  issue  them,  is  not  the  proposition  was  entirely  sound ; 
unconstitutional  under  the  prohibition  but  qucare,  for  why  should  all  validat- 
of  the  Kansas  Constitution  against  the  ing  acts  neoessanly  be  general?  A 
enactment  of  any  special  law  where  a  special  act  to  fit  the  particular  case 
general  law  can  be  made  applicable,  and  and  exigency  is  more  apt  and  more 
against  the  enactment  ot  special  laws  conservative  and  safe  than  general 
conferring  corporate  powers.  Spring-  acts.  Post,  {  156,  and  notes, 
field  Safe  Deposit  &  Trust  Co.  v,  Attica,  ^  Bridgeport  v.  R.  R.  Co.,  15  Conn. 
85  Fed.  Rep.  387,  distinguishing  Atchi-  475,  497,  and  cases  cited  per  Church,  J. ; 
son  V.  Bartholow,  4  Kan.  124,  and  Gil-  Holliday  v,  Atlanta,  96  Ga.  377.  Laws 
more  V.  Norton,  10  Kan.  491,  494.  This  passed  to  remedy  defective  execution  of 
seems  to  us  a  soimd  decision.  Read  v.  powers  of  public  corporaHons,  or  their 
Plattsmouth,  107  U.  S.  568.  An  act  officers,  are  valid,  though  retrospective 
authorizing  a  coimty  to  issue  bonds  in  in  their  operation,  unless  they  contrar 
aid  of  a  railway  having  been  declared  vene  some  provision  of  the  State  Con- 
void,  and  the  bonds  issued  imder  the  stitution.  State  v.  Newark,  27  N.  J. 
authorization  assumed  to  be  conferred  L.  185  \  Walter  v.  Union,  33  N.  J.  L. 
bv  the  statute  having  created  a  moral  350 ;  Bissell  v.  Jeffersonville,  24  How. 
obligation  against  the  county  which  a  (U.  S.)  287,  295,  where  such  curative 
court  of  law  could  not  enforce  (Lewis  v.  acts  are  said  to  be  valid  when  contracts 
Pima  County,  155  U.  S.  54),  it  was  held  are  not  impaired,  or  the  rishts  of 
that  it  was  within  the  power  of  Con-  third  persons  injuriously  affected.  New 
^ress  to  validate  the  bonds  bv  a  cura^  Orleans  v.  Clark,  95  U.  S.  644,  654. 
tive  statute.  Congress  has  as  full  legi&-  Approved  in  Read  v,  Plattsmouth,  107 
lative  power  over  the  Territories  as  the  U.  S.  568. 

State  le^slature  has  over  its  municipal  It  is  competent  for  the  leg;islatuie 
corporations.  Utter  v.  Franklin,  172  to  validate  a  city  ordinance  which  had 
U.  S.  416.  become  null  and  void  for  failure  to 
It  is  no  objection  to  a  curative  act  record,  and  to  provide  that  the  omi&- 
that  it  was  passed  after  action  has  sion  to  record  shall  not  impair  the  lien 
been  commenced  disputing  the  validity  of  the  assessments  aeainst  the  lot- 
of  the  act.  Windsor  9.  Des  Moines,  110  owners.  Schenley  v.  Commonwealth, 
Iowa,  175 ;  State  v.  Squires,  26  Iowa,  36  Pa.  St.  29.  The  legislature  may 
340 ;  Tuttle  v.  Polk,  84  Iowa,  12 ;  Clin-  ratify,  and  thereby  make  bindizig,  an 
ton  V.  Walliker,  98  Iowa,  655.  In  Board  unauthorized  municipal  subscription  to 
of  Finance  v.  Jersey  City,  57  N.  J.  L.  the  stock  of  an  incorporated  theatre 
625,  it  was  held  that  an  act  which  company.  Municipahty  v.  Theatre 
provided  that  anv  lighting  contract  Company,  2  Rob.  (La.)  209.  But. 
previously  entered  into  by  a  city  for  qu,cBre,  whether,  if  the  legislature  haa 
any  period  not  exceeding  ten  years  the  power,  the  act  in  this  case  was  prop- 
should  be  as  valid  and  effectual  as  if  erly  held  to  be  a  ratification.  Danielty 
the  same  had  been  entered  into  and  v.  Cabaniss,  52  Ga.  211.  See  further, 
made  pursuant  to  legislative  authority  on  this  subject,  chapter  on  Contracts, 
for  sucn  term,  did  not  validate  a  con-  post,  §  948.  Text  cited  and  approved; 
tract  which  was  made  without  due  ad-  Pompton  v.  Cooper  Union,  101  U.  S. 
vertisement  for  proposals.  Taking  that  196.  A  curative  act  held  not  to  have  the 
view  of  the  meaning  of  the  act,  the  effect  of  validating  proceedings  based 
court  did  not  consider  it  necessary  to  on  an  undisclosed  fraud.  Santa  Ana 
pass  on  the  insistment  that  the  act  was  Water  Co.  v.  San  Buenaventura,  65 
within  the  special  constitutional  inhibi-  Fed.  Rep.  323. 
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§  130.  LegiBlatme  has  no  Oontrol  over  Judgments  for  or  against 
Municipalities.  —  A  judgment  is  a  contract  which  is  subject  to  in- 
terference by  the  courts  so  long  as  the  right  of  appeal  therefrom 
exists,  but  when  the  time  within  which  an  appeal  may  be  brought 
has  expired  it  ripens  into  a  contract  and  becomes  property  which  can 
be  disposed  of  or  affected  only  by  the  act  of  the  owner  or  through 
the  power  of  eminent  domain.  It  is  then  beyond  the  reach  of  legis- 
lation affecting  the  remedy,  because  it  has  become  an  absolute  right 
which  cannot  be  impaired  by  statute.  Remedies  may  be  modified 
even  as  to  pending  actions,  but  no  action  can  be  regarded  as  pending 
when  it  has  ripened  into  a  judgment  and  the  time  to  appeal  has  ex- 
pired, or  the  only  appeal  allowed  by  law  has  been  taken  and  decided. 
As  a  claim  against  which  the  statute  of  limitations  has  fully  run 
cannot  be  revived  by  legislation,  so  a  right  to  appeal  from  a  judg- 
ment which  has  passed  through  all  the  appellate  courts  that  have 
jurisdiction  to  hear  it  cannot  be  conferred  by  legislation.  Hence  as 
between  individuals  the  legislature  has  no  power  over  a  final  judg- 
ment rendered  in  an  action  between  them.^  The  same  principles 
apply  when  the  judgment  is  rendered  in  an  action  between  an  in- 
dividual and  a  municipality.  When  the  judgment  is  rendered  in 
favor  of  the  individual  and  has  become  final,  it  is  apparent  that  the 
rights  of  the  individual  are  vested,  and,  being  property,  cannot  be 
destroyed  otherwise  than  by  due  process  of  law.  If  the  judgment 
is  in  favor  of  a  municipality  and  against  the  individual,  and  if  it  is  a 
final  judgment  upon  the  merits,  legislation  vacating  it  or  disregard- 
ing it  and  directing  the  levy  of  a  tax  to  pay  the  claim,  either  without 
a  new  trial  or  with  judgment  upon  it  after  a  new  trial,  would  be  the 
bestowal  of  a  gratuity;  but  where  such  judgment  is  not  upon  the 
merits  but  because  of  some  defect  in  the  authority  of  the  officers  to 
bind  the  municipal  body  for  which  they  assume  to  act,  and  thus  in 
good  conscience  is  not  decisive  against  the  justice  of  the  claim,  the 
legislature  may,  in  order  that  justice  shall  prevail,  direct  its  re-ex- 
amination and  determination,  and,  if  found  to  be  just,  direct  that  it 
be  provided  for  by  taxation.  The  limitations  which  the  law  imposes 
upon  the  powers  of  public  officers  and  their  method  of  exercising 
them  may  sometimes  result  in  vesting  in  the  municipal  body,  with- 
out any  fault  of  the  individual,  money  or  labor  or  their  produce  be- 
yond remedy  or  recall,  except  by  legislative  act.  The  legislature 
may  ratify  what  it  might  originally  have  authorized,  and  it  seems 
to  be  right  that  it  should  have  the  power  to  relieve  against  the  special 

»  Geraumia  Sav.  Bank  v.  Suspen-  v.  State,  30  N.  Y.  App.  Div.  106,  aflPd 
sion  Bridge,  159  N.  Y.  362;   Roberts   160  N.  Y.  217. 
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injustice  which  may  sometimes  result  from  the  limitations  it  has  im- 
posed upon  the  authority  of  the  officers  which  it  has  empowered  with 
the  administration  of  its  municipal  creations.  But  when  a  judgment 
has  been  rendered  in  favor  of  the  municipality  and  against  an  indi- 
vidual, after  a  full  examination  of  the  merits,  and  not  because  of  any 
disability  of  the  municipality  to  do  right  or  lack  of  liability  to  re- 
spond as  the  merits  may  require,  the  judgment  is  final  in  favor  of 
the  municipality,  and  is  property  vested  in  the  municipality  just  as 
much  as  in  an  individual;  and  this  property  cannot  be  taken  from 
the  municipality  by  any  legislative  act  and  transferred  to  the  indi- 
vidual, either  under  the  guise  of  a  statute  vacating  the  judgment,  or 
by  means  of  a  proceeding  giving  a  new  trial.^ 

§  131  (80).  Legislative  Power  over  Property  held  in  TniBt  for 
Specific  Uses.  —  While  it  is  undeniable  that  the  legislature  has  full 
control  over  public  corporations,  and  over  the  funds  which  belong 
to  them  as  such,  and  held  for  strictly  public  purposes,  yet  where 
by  authority  of  law  such  corporations  hold  property  or  funds  in  trust 
Jot  specific  uses,  it  is  left  in  doubt  by  the  cases  how  far  the  legisla- 
ture can,  unless  the  uses  be  public  or  charitable,  interfere  with  or 
control  such  trust  property  or  funds.  In  a  case  of  great  interest, 
the  Supreme  Court  of  Pennsylvania  decided  that  it  was  within  the 
power  of  the  legislature  to  deprive  the  city  of  Philadelphia  of  the 
right  to  administer  charitable  trusts  under  the  will  of  Mr.  Girard 
and  others,  which  had  been  granted  to  and  accepted  by  it,  and  to 
confer  the  administration  of  these  trusts  upon  a  separate  body  called 
"Directors  of  City  Trusts,"  appointed  by  the  judges  of  the  Supreme 
Court  and  other  judges  named  in  the  act.  It  is  to  be  remarked, 
however,  that  the  legblature  did  not  attempt  to  change  or  pervert 
the  trusts  themselves.^  Certain  it  is,  that  without  legislative  au- 
thority a  municipal  corporation,  holding  the  legal  title  to  property 
in  trust,  cannot  use  the  funds  derived  from  such  property  for  cor- 
porate purposes,  or  indeed  for  any  except  the  trust  purposes.' 

^  Matter  of  Greene,  166  N.  Y.  485,  versy  in  chancery,  29  Vt.  12.    See  also 

aflfg  56  N.  Y.  App.   Div.  475 ;  ante,  New  Gloucester  School  Fund  Trustees 

{  129.  V.  Bradbury,  11  Me.  118;  Poultney  v. 

«  Philadelphia  v.  Fox,  64  Pa.  St.  Wells,  1  Aik.  (Vt.)  180;  Plymouth  v, 
169.  Such  a  power  has  since  been  Jackson,  15  Pa.  44 ;  Harrison  v.  Bridge- 
taken  away  from  the  legislature,  ton,  16  Mass.  16;  Daniel  v.  Memphis, 
Const.  Pa.,  1874.  art.  iii.  §  20;  supra,  11  Humph.  (Tenn.)  582,  585;  Trustees 
{  122 ;  post,  §§  982  et  sea.  of  Academy  v,  Aberdeen,  21  Miss.  645, 

■  White  V.  Fuller,  39  Vt.  193 ;  ante,  as  to  which,  ^puxre  ;  Aberdeen  v.  San- 

{  107 ;   Montpelier  v.  East  Montp^elier  derson,  16  Miss.  663 ;  Chambers  v,  St. 

(contest  as  to  trust  property  on  division  Louis,  29  Mo.  543;    Holland  v.  San 

of  town),  27  Vt.  704 ;    same  contro-  Francisco,  7  Cal.  361 ;  Girard  v.  Phila- 
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§  132.    LegifllatiTe  Power  over  Property  held  for  Spedflc  Purposes 
not  exclusively  Pablic. —  The  subject  of  the  legislative  authority 


delphia,  7  Wall.  1.  See  post,  chapters 
on  Corporate  Property  and  Remedies 
against  Illegal  Corporate  Acts. 

A  conveyance  was  made  in  1873,  by 
the  proprietors  of  the  lands,  to  the 
selectmen  of  North  Yarmouth,  of  "all 
the  flats,  sedge  banks,  and  mussel  beds 
in  said  town,  lying  below  high-water 
mark,  ...  for  the  sole  use  and  bene- 
fit of  the  present  inhabitants,  and  of 
all  such  as  may  or  shall  forever  inhabit 
or  dwell  in  said  town,"  dec.  It  was  de- 
cided that  this  property  was  held  by 
the  town  as  a  public  corooration,  sub- 
ject to  legislative  control,  in  trust  for 
the  use  of  all  of  the  inhabitants,  and 
that  upon  a  division  of  the  town  it  was 
competent  for  the  l^islature  to  provide 
that  the  original  town  should  still  hold 
such  property  in  trust  for  the  inhabit- 
ants of  both  towns.  North  Yarmouth 
V,  Skillings,  45  Me.  133 ;  past^  i  358. 

To  another  town  in  Mame  lands 
were  granted  by  Massachusetts  prior 
to  the  separation  of  Maine  therefrom, 
for  the  use  of  its  schools.  The  legisla- 
ture, in  1803,  on  the  application  of  the 
town,  authorized  the  Kue  of  the  lands, 
and  ^ve  to  certain  designated  trustees 
the  right  to  control  the  funds  raised  by 
the  sale  of  the  lands.  This  was  con- 
sidered as  constituting^  a  contract,  and 
it  was  accordingly  held  that  a  subse- 
<:iuent  act  of  the  l^islature,  authoriz- 
ing the  town  to  choose  a  new  set  of 
trustees,  and  directing  the  first  trustees 
to  deliver  over  the  trust  property,  was, 
agreeably  to  the  principles  settled  in 
the  Dartmouth  College  Case,  uncon- 
stitutional and  void.  New  Gloucester 
School  Fund  Trustees  v.  Bradbury,  11 
Me.  118;  Yarmouth  v.  North  Yar- 
mouth, 34  Me.  411.  In  this  last  case 
the  trustees  of  the  funds  were  a  private 
corporation,  and  not  subiect  to  legis- 
lative control  In  North  Yarmouth 
V.  Skillings,  45  Me.  133,  the  trustees  of 
the  property  or  fund  in  question  were 
a  pMic  corporation,  and  subject  to 
such  control.  The  rule  as  to  private 
and  public  corporations  is  well  ezem- 

Slified  in  these  two  cases.  See  also 
[orris  V.  Abingdon  Academy,  7  Gill  & 
Johns.  (Md.)  7;  Bass  v.  Fontleroy,  11 
Tex.  698;  Louisville  v.  University  of 
Louisville,  15  B.  Mon.  (Ky.)  642.  In 
State  V.  Sprinsfield  Township.  6  Ind. 
83,  it  was  held  that  a  law  of  the  State 
(Act  of  1852),  so  far  as  it  diverted  the 


proceeds  of  the  sale  of  the  sixteenth 
section  (granted  by  act  of  Congress  of 
April  19,  1816)  from  the  use  of  schools 
in  the  congressional  township  where  the 
land  was  situated,  to  the  use  of  the 
school  system  of  the  State  at  lai^,  was 
in  contravention  of  that  section  of 
the  State  Constitution  (§  7,  art.  viii.) 
which  provides  that  ''aU  trust  funds 
held  by  the  State  shall  remain  inviolate, 
and  be  faithfully  and  exclusively  ap- 
plied to  the  purpose  for  which  the  trust 
was  created.^' 

That  the  legislature  cannot  in  divid- 
ing a  town  violate  the  provisions  of  the 
donor  of  a  fund  held  by  a  municipality 
in  specific  trusts  is  affirmed  by  the 
Supreme  .Court  of  New  Hampshire. 
The  case  was  this:  In  1856  the  town 
of  M.  received  from  John  Boynton  the 
sum  of  $10,000  as  a  fund  for  the  sup- 
port of  its  public  schools,  on  the  ex- 
press condition  that,  unless  the  income 
thereof  should  be  forever  divided  and 
applied,  according  to  the  number  of 
scholars  between  the  ages  of  five  and 
fifteen  in  the  several  schools  or  dis- 
tricts of  the  town,  the  fund  should  be 
repaid  to  the  donor^  his  executors,  ad- 
ministrators, or  assigns.  In  1872  the 
town  of  G.  was  cfeated  by  act  of  the 
l^islature  out  of  part  of  the  territory 
and  inhabitants  of  M.,  and  it  was  pro- 
vided that  all  property,  real  and  per- 
sonal, and  all  school  and  other  funds 
belonging  to  the  original  town  of  M. 
should  be  divided  in  the  proportion 
of  seven  to  M.  and  thirteen  to  G.  It 
was  held  that  the  legislature  had  no 
constitutional  power  to  direct  a  divi- 
sion or  distribution  of  the  fund  dififer- 
ent  from  that  prescribed  by  the  donor; 
and  that,  therefore,  no  I^al  provision 
for  the  division  of  the  fund  in  contro- 
versy havinff  been  made,  the  ri^ts  of 
the  town  of  M.  therein  were  unaffected 
by  the  act,  and  the  new  town  of  G.  was 
not  entitled  to  any  portion  of  the  fund 
or  income.  Greenville  v.  Mason,  53 
N.  H.  515;  post,  §  358,  note. 

By  Acts  1868-69  the  board  of  educa- 
tion of  the  city  of  Memphis  was  made  a 
public  corporation  and  clothed  with  au- 
thoritv  to  manage  the  city  schools  and 
vested  with  a  title  to  all  public  school 
property  within  the  limits  of  the  city. 
As  such  a  coiporation  it  was  under  the 
control  of  the  legislature,  so  that  it  might 
be  abolished  and  its  power  enlarged  or 
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over  property  held  by  municipal  corporations  for  purpoaes  not  eoD- 
dusively  pMic  has  received  full  consideration  by  the  Supreme 
G>urt  of  Massachusetts,  in  a  case  which  involved  the  right  and 
power  of  the  legislature  to  transfer  without  compensation  to  the  city 
the  ownership  and  control  of  a  cemetery  established  by  the  dty.^   The 

dition  to  providing  a  place  for  the  free 
burial  of  the  poor  and  of  its  own 
inhabitants  it  was  enabled  to  provide 
a  well-ordered  cemetery  with  lots  open 
to  purchase,  under  carefully  prepared 
rules  and  r^ulations.  and  thus  to  afford 
to  its  inhabitants  tne  opportunity  to 
buy  burial  places  without  being  com- 
peUed  to  resort  to  private  cemetery 
companies,  where  the  expense  would 
probably  be  greater ;  and  it  had  done 
this  upon  such  terms  that  the  burial 
of  its  paupers  had  been  practically 
without  expense  in  the  past,  and  about 
forty  acres  remained,  the  proceeds  of 
which  would  ^  into  the  cit^r  treas- 
ury. In  this  situation,  the  legislature 
passed  an  act  which  created  such 
of  the  proprietors  of  burial  lots  in  the 
cemetery  as  should  accept  the  act 
into  a  corporation,  provided  for  its 
organization,  and  directed  that  the 
city  should  convey  to  the  corporation 
the  lands  constituting  the  cemetery, 
the  tools,  implement,  and  personal 
property  pertaming  thereto,  and  any 
unpaid  balances  remaining  due  for  lots 
already  sold,  "to  be  held  by  said  cor- 
poration, so  far  as  consistent  herewith, 
for  the  same  uses  and  purposes  and 
charged  with  the  same  duties,  trusts 
and  uabilities  for  and  subject  to  which 
the  same  are  now  held  by  said  citjr." 
The  corporation  was  given  the  entire 
charge  of  the  cemetery  and  of  the  lots 
and  graves  therein;  and  the  right  to 
receive  from  the  city  the  income  of 
funds  held  by  the  city  for  that  pur- 
pose; "and  the  said  corporation  uiall 
nave  in  respect  of  said  cemetery  all 
riehts,  powers  and  privileges  and  be 
subject  to  all  duties,  obli^tions  and 
liabilities  now  had  or  sustained  bv  said 
city  in  respect  thereof,  and  shall  fully 
indemnify  and  hold  harmless  the  said 
city  in  regard  to  the  same."  The  stat- 
ute also  provided  that  the  city  should 
continue  to  have  the  right  of  burial  of 
persons  for  whose  burial  it  "  is  now  or 
shall  hereafter  be  boimd  by  law  to  pro- 
vide "  in  a  certain  portion  of  the  ceme- 
tery, either  at  its  own  expense  or  upon 
terms  to  be  agreed  upon  with  the  cor- 
poration. For  the  purpose  of  deter- 
mining the  status  of  the  cemetery  and 


its  responsibilities  increased  at  any  time 
by  the  legislature.  The  board  de- 
pended laigiely  for  the  maintenance  of 
the  schools  upon  sources  of  income 
found  outside  the  limits  of  the  city  of 
Memphis,  receiving  from  the  State  its 
proper  proportion  of  the  money  de- 
rived from  the  payment  of  interest  on 
the  common  school  fund  held  by  it  as 
trustee  as  well  as  from  the  poll  and 
property  tax  imposed  and  collected  by 
the  State  for  school  purposes.  By  chap. 
134  of  the  Acts  of  1899  the  territo- 
rial limits  of  the  city  of  Memphis  were 
enlarged,  and  the  legislature  passed 
an  act  providing  that,  for  a  term  of  five 
years  tnereafter,  children  of  the  com- 
mon schools  not  residing  within  one- 
half  mile  of  the  limits  of  the  city  as 
ascertained  should  have  the  right  to 
attend,  free  of  tuition,  the  public 
schools  inside  the  city  nearest  to  their 
respective  places  of  residence.  It  was 
held  that  as  the  l^^lature  might  cbajoge 
or  abolish  the  power  of  the  corporation, 
the  act  in  question  did  not  deprive  it  of 
any  property  ri^ht,  but  imposed  upon 
it  the  duty  of  giving  free  education  to 
the  children  of  families  livine  within 
one-half  mile  of  the  extended  limits. 
Edmondson  v.  Memphis,  108  Term. 
557.  Where  a  county  has  acquired 
the  right  to  lands  for  public  ^uca- 
tional  purposes  under  a  constitutional 
and  statutory  right  common  to  all  the 
counties  of  the  State,  the  legislature 
caimot  arbitrarily  take  the  lands  from 
the  county  and  give  them  to  private 
nirties  for  private  purposes.  Milam 
County  V.  Bateman,  54  Tex.  153. 

^  Mount  Hope  Cemetery  v.  Boston, 
158  Mass.  509;  ante,  §  111.  In  this 
case,  in  1857,  the  city  of  Boston,  pur- 
suant to  statutory  authority,  acquired 
lands  for  cemetery  purposes,  and  laid 
out  the  cemetery  Known  as  Mount 
Hope  Cemetery.  By  statute,  the  city 
was  required  to  provide  a  place  for  the 
burial  of  persons  dying  witnin  its  limits 
as  well  as  for  its  poor.  It  also  had 
statutory  authority  to  sell  exclusive 
burial  rights  to  any  persons,  whether 
residents  of  the  city  or  not.  It  used 
the  cemeteicy  for  these  purposes  for 
many  years,  with  the  result  that  in  ad- 
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conclusions  at  which  the  court  arrived  are  as  follows:  1.  Over 
property  which  a  city  or  town  has  acquired  and  holds  exclusively  for 
purposes  deemed  strictly  public,  z.  e.y  which  a  city  or  town  holds 
merely  as  an  agency  of  the  state  government  for  the  performance  of 
strictly  pubKc  duties  devolved  upon  it,  the  legblature  may  exercise 
a  control  to  the  extent  of  requiring  the  city  or  town,  without  receiv- 
ing compensation  therefor,  to  transfer  such  property  to  some  other 
agency  of  the  government  appointed  to  perform  similar  duties  and 
to  be  used  for  similar  purposes,  or  perhaps  for  other  purposes 
strictly  public  in  their  character.  2.  By  a  quite  general  concurrence 
of  opinion,  however,  this  legislative  power  of  control  is  not  universal, 
and  does  not  extend  to  property  acquired  by  a  city  or  town  for  special 
purposes  not  deemed  strictly  and  exclusively  public  and  political, 
but  in  respect  of  which  a  city  or  town  is  deemed  rather  to  have  a  right 
of  private  ownership,  of  wluch  it  cannot  be  deprived  against  its  will, 
save  by  the  right  of  eminent  domain  with  payment  of  compensation. 
3.  No  exact  or  full  enumeration  can  be  made  of  the  kinds  of  property 
which  fall  within  these  respective  classes,  because  in  di£Ferent  States 
similar  kinds  of  property  may  be  held  under  di£Ferent  laws  and  with 
di£Ferent  duties  and  obligations,  so  that  a  kind  of  property  might 
in  one  State  be  held  strictly  for  public  uses,  while  in  another  State 
it  might  not  be.  In  establishing  its  system  of  water  works,  its  public 
parks,  its  market,  its  hospital,  its  library,  and  its  cemetery,  the  city 
of  Boston  has  not  acted  strictly  as  an  agent  of  the  State  government 
for  the  accomplishment  of  general  public  or  political  purposes,  but 
rather  with  special  reference  to  the  benefit  of  its  own  inhabitants, 
and  holds  property  acquired  for  these  purposes  more  like  the  prop- 
erty of  a  private  corporation  rather  than  as  a  public  agent.  4.  A 
cemetery  purchased  and  acquired  by  the  city  of  Boston  for  the  pur- 
pose of  enabling  it  to  fulfil  its  statutory  duly  of  providing  a  burial- 
place  for  the  poor  and  for  persons  dying  within  its  limits,  but  also 
with  the  right  to  sell  burial  lots  to  individuals,  whether  residents  or 
non-residents  of  the  city,  falls  within  the  class  of  property  which 
the  city  owns  in  its  private  or  proprietary  character  as  a  private 
corporation  might  own  it,  and  its  ownership  is  protected  under  the 
Constitutions  of  Massachusetts  and  of  the  United  States,  so  that  the 

the  nature  of  the  city's  title  thereto,  of  its  own  inhabitants.    It  also  exam- 

as  an  agent  of  the  State  or  as  a  private  ined  into  the  character  of  the  corporar 

proprietor,  the  court  reviewed  tne  hi&-  tion  formed  under  the  act,  and  held 

tozy  of  public  or  quasi  public  ceme-  that  it  was  a  private  and  not  a  public 

tenes  in  Massachusetts,  and  arrived  at  corporation,  and  that  no  duty  to  the 

the  conclusion  that  the  city  held  the  puolic    was   imposed   upon   it,   those 

cemetery  in  its  private  and  proprietary  duties  remaining  with  the  city, 
cluuacter  and  primarily  for  the  benefit 
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l^islature  has  no  power  to  require  its  transfer  without  compensa- 
tion. 5.  The  legislature  cannot  require  the  city  to  transfer  without 
compensation  the  title  of  such  cemetery  to  a  corporation  created  by 
statute  out  of  the  holders  and  owners  of  biuial  lots  therein,  although 
such  statute  declares  that  the  tide  of  such  corporation  shall  be  held, 
so  far  as  consistent  therewith,  for  the  same  uses  and  purposes,  and 
charged  with  the  same  duties,  trusts,  and  liabilities  for  and  subject 
to  which  the  same  are  held  by  the  city;  and  that  it  shall  have  in 
respect  of  the  cemetery  all  rights,  powers,  and  privileges,  and  be 
subject  to  all  duties,  obligations,  and  liabilities  of  the  city  in  respect 
thereof.  6.  The  legislature  cannot  require  a  city  or  town,  without 
compensation,  to  transfer  property  which  it  has  bought  in  order  to 
enable  it  to  discharge  its  statutory  obligations,  while  at  the  same 
time  its  duties  and  obligations  continue  to  rest  upon  it. 
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§  140.  Oonatitational  ProTisioiui.  —  The  later  Constitutions  of 
many  of  the  States  contain  provisions  respecting  the  creation  and 
powers  of  municipal  corporations.  Some  of  these  provisions  are 
qualifications  of  the  manner  in  which  the  legislature  may  exercise 
its  control  over  municipal  affairs,  whilst  others  are  prohibitions  of 
legislative  action  directed  sometimes  to  the  legislature,  sometimes 
to  the  cities,  and  sometimes  embracing  both  within  their  operation. 
Provisions  of  the  former  class  are  usually  prohibitions  against  special 
legislation  for  municipal  purposes.  They  permit  legislation  con- 
cerning the  particular  matters,  but  require  or  allow  it  only  by  general 
laws.  The  prokibUions  of  special  legislation  are  so  numerous  that 
they  touch  municipal  affairs  at  almost  every  point.     Among  the 
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matters  concerning  which  special  legislation  is  prohibited  in  different 
States  are  the  creation  of  corporations  for  municipal  purposes/  or 


^  Ala.  Const.y  1901,  {  104;  Ark. 
Const.,  1874.  art.  xii.  §  3 ;  Cal.  Cbnst., 
1879,  art.  xi.  {6;  Ck)lo.  Const.,  1876, 
art.  xiv.  {  13;  Idaho  Const.,  1889, 
art.  xii.  {1;  111.  Const.,  1870,  art. 
iv.  i  22 ;  Iowa  Const.,  1857,  art.  iii. 
f  30;  Ky.  Const.,  1899,  {  156;  Minn. 
Const.,  1857,  art.  iv.  {  33,  as  amended 
in  1892 ;  Mo.  Const.,  1875,  art.  iv.  §53 ; 
Neb.  Const.,  1875,  art.  iii.  §  15 ;  N.  Dak. 
Const.,  1889,  §§  69,  130;   Pa.  Const., 


iris.  Const.,  1848,  art.  iv.  {  31 ;  Wyo. 
Const.,  1889,  art.  iii.  §  27.  This  is  the 
rule  in  the  Territories  under  the  Or- 
ganic Act  (Act  of  Congress,  July  30, 
1886,  §  1).  In  Mississippi,  it  is  pro- 
vided that  "The  legislature  shall  pass 
general  laws,  under  which  local  and 
private  interests  shall  be  provided  for 
and  protected,  and  under  which  cities 
and  towns  may  be  chartered  and  their 
cluurters  amended  *'  ^Miss.  Const.,  1890, 
I  86).  In  Ohio  and  Nevada,  ''the  le^s- 
lature  shall  provide  for  the  organization 
of  cities  and  towns,  by  general  laws  " 
rOhio  Const.,  1851,  art.  xiii.  §  6;  Nev. 
Const.,  1880,  art.  viii.  {  8).  In  Virginia^ 
the  Constitution  requires  the  enactment 
of  ''general  lawsfor  the  oiganization  and 
government  of  cities  and  towns, "  and 
prohibits  special  acts  in  relation  thereto 
unless  passed  by  a  two-thirds  vote  in 
the  si>ecial  manner  provided  for  in  the 
Constitution.  Cities  and  towns  having 
special  charters  may  retain  them,  ex- 
cept so  far  as  they  may  be  amended  or 
repealed  (Const.,  1902,  §  117).  The  ex- 
tension or  contraction  of  the  corporate 
limits  of  cities  and  towns  must  be 
pursuant  to  eeneral  laws  (/&.  f  126). 
In  South  Cardina,  the  Constitution  de- 
clares that  the  l^islature  shall  forth- 
with enact  general  laws  dealing  with 
the  nj^tters  as  to  which  special  legisla- 
tion IS  prohibited  (which  includes  the 
incoiporation  of  municipalities),  but 
"notning  contained  in  this  section 
shall  prohibit  the  General  Assembly 
from  enacting  special  provisions  in  gen- 
eral laws"  (S.  Car.  Const.,  1895,  art.  iii. 
{  34).  In  another  place,  after  declaring 
townships  bodies  politic  and  corporate, 
the  General  Assembly  is  authorized  to 
provide  a  svstem  of  township  govern- 
ment, "and  may  make  special  provi- 
sion for  municipal  government,  and  for 


the  protection  of  chartered  rights  and 

rwere  of  municipalities  (lb.  art.  vii. 
11).  The  Constitution  of  this  State 
also  requires  the  legislature  to  "pro- 
vide by  eeneral  laws  for  the  organiza- 
tion ana  classification  of  municipal 
corporations "  (lb.  art.  viii.  {  1).  In 
Texas,  the  Constitution  prohibits,  "ex- 
cept as  otherwise  provided  in  this 
Constitution,"  any  local  or  special  law 
"incorporating  cities,  towns,  or  vil- 
lages or  changing  their  charters"  (Texas 
Const.,  1876,  art.  iii.  {  56).  It  further 
declares  (lb.  art.  xi.  |  4) :  "Cities  and 
towns  having  a  population  of  10,000 
inhabitants  or  less,  may  be  chartered 
alone  by  general  laws,"  but  "cities 
having  more  than  10,000  inhabitants 
may  have  their  chartere  granted  or 
amended  by  special  act  of  the  legisla- 
ture"  (lb.  art.  xi.  J  5).  In  West  Vir- 
finiaj  local  or  special  laws  "incorporat- 
ing cities,  towns,  or  villages,  or  amend- 
ing the  charter  of  any  city,  town,  or 
village,  containing  a  population  of  less 
than  2,000,"  are  prohibited  (W.  Va. 
Const.,  1872,  art.  vL  §39).  In  some 
States  it  is  declared  that  corporations 
shall  be  formed  under  general  laws, 
and  shall  not  be  created  by  special 
acts  of  the  legislature,  except  for 
municipal  purposes"  (Me.  Const.,  1819, 
art.  iv.  part  iii.  {  4;  Md.  Const., 
1867,  art.  iii.  §  48;  Mich.  Const.,  1850, 
art.  XV.  S  1 ;  N.  (3ar.  Const.,  art.  viii. 
i  1 ;  Ores.  Const.,  1859,  art.  xi.  §  2. 
In  New  York,  "Corporations  may  be 
formed  under  general  laws,  but  shall 
not  be  created  by  special  act,  except 
for  municipal  purposes" (Const.,  1895, 
art.  viii.  S  1).  But  the  legislature  is 
prohibited  from  pasong  a  private  or 
local  bill  "incorporating  villages"  (lb. 
art.  iii.  §  18).  The  nrovision^  of  the 
Constitution  of  that  Dtate  against  the 
passage  of  a  private  or  local  bill  grant- 
ing to  anv  corporation,  association,  or 
individual  the  right  to  Isk^  down  rail- 
road tracks  has  no  application  or  refer- 
ence to  a  municipality,  and  a  statute 
authorizing  a  city  to  construct  a  rulroad 
does  not  come  within  its  provisions. 
Sun  Printing  &  Pub.  Co.  v.  Mayor,  dec. 
of  New  Yoric,  152  N.  Y.  257,  affirming 
8  N.  Y.  App.  Div.  230.  In  Florida,  the 
Constitution  directs  that  "The  leg^slar 
ture  shall  establish  a  uniform  system 
of  county  and  municipal  government, 
except  in  cases  where  local  or  special 
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amending  the  charter  of  any  city/  or  granting  corporate  powers  or 
privileges;  ^  regulating  the  a£Fairs  of  cities  and  other  public  corpora- 
tions ;'  creating  oflSces,  or  prescribing  the  powers  and  duties  of  officers, 

Davis  V.  Rogersville,  107  Tenn.  588; 
Grainger  County  i^.  State  (Redistrict- 
ing  Cases),  111  Tenn.  234;  Red  River 
Furnace  Co.  v.  Tenn.  Central  R.  Co., 
113  Tenn.  697. 

^  Ala.  Const.,  1901,  {  104,  sub- 
div.  18.  See  Little  v.  State,  137  Ala. 
659;  Idaho  Const.,  1889,  art.  xii.  §  1; 
lU.  Const.,  1870,  art.  iv.  §  22;  Mo. 
Const.,  1875,  art.  iv.  §  53;  Neb. 
Const.,  1875,  art.  iii.  §  15;  N.  Dak. 
Const..  1889,  §  69;  Pa.  Const.,  1874, 
art.  iii.  §  7;  S.  Car.  Const.,  1895,  art. 
iii.  §  34;  S.  Dak.  Const.,  1889,  art.  iii. 
§  23;  Utah  Const.,  1895,  art.  vi.  5  26; 
Wis.  Const.,  1848,  art.  iv.  §  31 ;  Wyo. 
Const.,  1889,  art.  iii.  §  27.  For  the 
Territories,  see  the  Oivanic  Act,  {  1 
(Act  of  Congress,  July  30, 1886). 

*  Wash.  Const.,  1889,  art.  ii.  {  28, 
subdiv.  6;  Ohio  Const.,  1851,  art. 
xiii.  S  1 ;  infraf  §  145  of  this  chapter. 
This  provision  has  been  held  to  &pjply 
to  the  powers  conferred  on  municipal 
as  well  as  private  corporations.  Terry 
V,  King  County,  43  Wash.  61;  86  Pac. 
Rep.  210.  But  see  Globe  Elevator  Co. 
17.  Andrew,  144  Fed.  Rep.  871 ;  Pell  v. 
Newark,  40  N.  J.  L.  71,  affirmed  40 
N.  J.  L.  550.  ''Under  the  decisions  of 
the  Supreme  Court  of  OhiOf  the  weU- 
established  rule  appears  to  be  that  it  is 
only  when  a  law  creates  a  new  corporar 
tion  or  confers  additional  powers  upon 
an  existing  one  that  it  confers  corporate 
powers  witnin  the  meaning  of  §  1  of  art. 
xiii.  Atkinson  v,  Marietta,  ic.  R.  R. 
Co.,  15  Ohio  St.  21 ;  State  v.  Cincinnati, 

20  Ohio  St.  18, 26 ;  Walker  9.  Cincinnati, 

21  Ohio  St.  14 ;  8  Am.  Rep.  24 ;  State  v. 
Davis,  23  Ohio  St.  434,  443,  444 ;  State 
V.  Covington.  29  Ohio  St.  102,  111; 
Neil  V.  Board  of  Trustees,  31  Ohio  St. 
15, 21 ;  State  v.  Powers,  38  Ohio  St.  54, 
61;  State  v.  Pugh,  43  Ohio  St.  98; 
State  V.  Smith,  48  Ohio  St.  21 1^  218; 
Conunissioners  v.  State,  50  Ohio  St. 
653,  659;  Cincinnati  v.  Trustees  of 
Hospital,  66  Ohio  St.  440,  445,  448; 
State  V.  Jones,  66  Ohio  St.  453,  488, 
489;  Rees  v.  Olmsted,  135  Fed.  Rep. 
296. 


laws  are  provided  by  the  legislature 
that  may  be  inconsistent  therewith" 
(Const.,  1885,  art.  iii.  §  24).  It  also  pro- 
vides that  ''The  l^islature  shall  have 
power  to  establish  and  abolish  munici- 
palities, to  provide  for  their  govern- 
ment, to  prescribe  their  juri»iiction 
and  powers,  and  to  alter  or  amend  the 
same  at  any  time.  When  an^  munici- 
pality shall  oe  abolished,  provision  shall 
DC  Qiade  for  the  protection  of  its  cred- 
itors" ma.  Const.,  1885,  art.  viii. 
§  8).  In  lUinoia,  the  prohibition  against 
the  formation  of  municipal  corporar 
tions  b^  special  or  local  legislation  is 
onlv  directed  against  ''cities,  towns, 
ana  villages,"  and  a  "sanitarjr  district," 
or  "drainage  district  for  sanitarv  pur- 
poses," is  not  within  this  prohibition. 
Wilson  V.  Board  of  Trustees,  133  111.  443. 
Nor  is  a  drainage  district.  Owners  of 
Lands  v.  People,  113  111.  296.  In 
Louieiana,  the  Constitution  prohibits 
local  or  special  laws  "creating  corpor- 
ations, or  amending,  renewing,  extend- 
ing, or  explaining  the  charters  thereof; 
provided  this  shall  not  apply  to  munic- 
ipal corporations  having  a  population 
of  not  less  than  2,500  mhabitants,  or 
to  the  organization  of  levee  districts 
and  parishes"  (La.  Const.,  1898,  art. 
xlviii).  In  Calif omUiy  levee  districts  as 
organized  under  the  laws  of  that  State 
are  not  municipal  corporations.  They 
are  mere  governmental  agencies  having 
certain  of  the  attributes  and  functions 
of  a  corporation,  but  in  strictness  not 
corporations  at  all ;  consequently  they 
do  not  come  within  the  provision  of  the 
California  Constitution  (art.  xi.  {  6), 
that  "corporations  for  municipal  pur- 
poses shall  not  be  created  by  special 
laws."  People  v.  Levee  Dist.  No.  6, 131 
Cat  30.  It  has  frequently  been  de- 
cided in  TenuMsee  that  special  legisla- 
tion as  to  municipal  corporations  is  not 
within  the  inhibition  of  tne  Constitution 
that  "No  corporation  shall  be  created, 
or  its  powers  increased  or  diminished  by 
speciu  laws,  but  the  General  Assembly 
snail  provide  by  general  laws  for  the 
organization  of  all  corporations  here- 
after created."  State  v.  Wilson,  12 
Lea  (Tenn.),  246;  Ballantine  v,  Pu- 
laski, 15  Lea  (Tenn.),  633 ;  MOlliams  v. 
Nashville,  89  Tenn.  487;  ReelfootLake 
Levee  Dist.  v,  Dawson,  97  Tenn.  151 ; 
Burnett  V,  Maloney,  97  Temu  697; 


'  Mo.  Const.,    1875,  art.  iv.  {  53; 


Pa.  Const.,  1874,  art.  iii.  S  7; 
Const.,  1876,  art.  iii.  §  56.  In  a  num- 
ber of  States,  the  enactment  of  local 
or  special  laws  r^ulating  "county  or 
towz^p  business"  is  prohibited.    See 
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in  municipalities;  ^  releasing  or  eztmguishing,  in  whole  or  in  part,  the 
indebtedness  or  liability  of  any  corporation  or  person  to  any  munici- 
pal corporation ; '  authorizing  the  laying  out,  opening,  altering,  main- 
taining, or  vacating  roads,  highways,  streets,  &c. ; '  legalizing  the 
unauthorized  or  invalid  acts  of  any  officer  or  agent  of  any  county 
or  municipali^ ;  ^  appointing  local  officers  or  commissions  to  regulate 
municipal  affairs;'  providing  for  the  bonding  of  cities,  towns,  pre- 
cincts, school  districts,  or  other  municipalities.* 


Ind  Const.,  1851,  art.  iv.  f  22;  Nev. 
Ctonrt.,  1880,  art.  iv.  5  20 ;  N.  J.  Const., 
1875,  art.  iv.  {  7,  subdiv.  11 ;  N.  Dak. 
Const.,  1889,  {  69 ;  S.  Dak.  Const.,  1889, 
art.  iii.  S  23;  Wyo.  Const.,  1889,  art. 
iii.  i  27.  This  prohibition  applies  to 
the  Territories  (Act  of  Congress,  July 
30,  1886).  In  New  Jersey,  the  ConsU- 
tution  declares  that,  "the  legislature 
shall  not  pass  private,  local,  or  special 
laws  .  .  .  regulating  the  internal  affairs 
of  towns  and  counties"  ^Const.,  1875, 
art.  iv.  {  7,  par.  11).  This  prohibition 
is  sufficiently  broad  in  its  terms  to 
include  eUies  within  its  operation.  The 
word  "town"  is  used  in  the  wide  sense 
of  embracing  the  whole  ran^  of  mu- 
nicipalities fess  than  counties.  Van 
Riper  v.  Parsons,  40  N.  J.  L.  1 ;  8.  c. 
40  N.  J.  L.  123;  PeU  v,  Newark,  40 
N.  J.  L.  71, 550 ;  Rutgers  v.  Brunswick, 
42  N.  J.  L.  51.  The  uncertain^,  con- 
fusion, and  chaos  in  which  the  judicial 
decisions  in  New  Jersey  as  to  what  is 
a  "local  or  special  act  r^^ulating 
the  internal  affairs"  of  municipalities, 
are  cl»irly  set  forth  by  Mr.  Hubbiura 
in  Harvard  Law  Review,  voL  viii. 
pp.  597-600,  Jime,  1905. 

»  Cal.  Const.,  1879,  art.  iv.  §  25; 
Idaho  Const.,  1889^  art.  iii.  {  19;  Minn. 
Const.,  1857,  art.  iv.  §  33,  as  amended 
in  1902 :  Mo.  Const.,  1875,  art.  iv.  5  53 ; 
Mont.  Const.,  1889,  art.  v.  §  26;  N. 
Dak.  Const.,  1889,  §  69;  Pa.  Const., 

1874.  art.  iii.  §  7;  Texas  Const.,  1876, 
art.  iii.  5  56;  Wyo.  Const.,  1889,  art. 
iii.  {  27.  In  Illinois,  this  prohibition 
only  applies  to  members  of  boards 
of  sui)erviaor8  of  incorporated  towns 
or  cities   (lU.   Const.,    1870,   art.   iv. 

L22).  In  Nebraska,  local  or  special 
ws  "providing  for  the  election  of  offi- 
cers in  townships,  incorporated  towns 
or  cities,"  are jprofiibited  (Neb.  Const., 

1875,  art.  iii.  $  15).  In  Nevada,  there 
is  a  similar  provisbn,  applicable  to 
county  and  township  officers  (Nev. 
Const.,  1880,  art.  iv.  §  20}.  In  Florida, 
the  Constitution  prohibits  special  or 


local  laws  "regulating  the  jurisdiction 
and  duties  of  any  class  of  officers,  ex- 
cept municipal  officers"  (Fla.  Const., 
1885,  art.  iii.  {  20). 

*  Cal.  Const.,  1879,  art.  iv.  {  25; 
Idaho  Const.,  1889,  art.  iii.  §  19;  Mont. 
Const.,  1889,  art.  v.  5  26;  Nev.  Const., 
1880,  art.  iv.  §20;  N.  Dak.  Const., 
1889,  §  69;  Wash.  Const.,  1889,  art. 
ii.  S  28;  Wyo.  Const.,  1889,  art.  iii. 
t  27 

•Ark.  Const.,  1874,  art.  xii.  §  24; 
CaL  Const.,  1879,  art.  iv.  {  25;  Colo. 
Const.,  1876,  art.  v.  §  25;  Idaho  Const. 
1889.  art.  iiL  §  19 ;  Jndiana  Const.,  1851, 
art.  IV.  §  22;  Iowa  Const.,  1857,  art. 
iiL  §  30;  Ky.  Const.,  1889,  art.  lix.; 
La.  Const.,  1898,  art.  xlviii.;  Mich. 
Const.,  1850,  art.  iv.  §  23;  Minn. 
Const.,  1857,  art.  iv.  {  33,  as  amended 
in  1892;  Miss.  Const.,  1890,  {  90;  Mo. 
Const.,  1875,  art.  iv.  {53;  Mont. 
Const.,  1889.  art.  v.  {  26;  Neb.  Const., 

1875.  art.  iiL  S  15;  Nev.  Const.,  1880, 
art.  IV.  {20;  N.  J.  Const.,  1875,  art 
iv.  i  7,  subd.  12;  N.  Y.  Const.,  1895, 
art.  iii.  S  IS;  N.  Dak.  Const.,  1889, 
§69;  Oreg.  Const.,  1859,  art.  iv.  §  23; 
Pa.  Const.,  1874,  art.  iii.  §  7;  S.  Car. 
Const.,  1895,  art.  iii.  §  34;  S.  Dak. 
Const.,  1889,  art.  iii.  §  23 ;  Texas  Const., 

1876,  art.  iii.  §56;  Utah  Const.,  1895, 
art.  vi.  §  26 ;  Wash.  Const.,  1889,  art.  ii. 
§28 ;  W.  Va.  Const.,  1872, art.  vi.  § 39 ; 
Wis.  Const.,  1848,  art.  iv.  §  31 ;  Wyo. 
Const.,  1889,  art.  iii.  §  27.  In  Florida, 
the  prohibition  is  only  against  spe- 
ciflJ  l^islation  "vacating  roads"  (IRa. 
Const.,  1885,  art.  iii.  §  20.  A  prohibi- 
tion in  similar  terms  applies  to  the 
Territories  (Act  of  Congress,  July  30, 
1886). 

*  Idaho  Const.,  1889,  art.  iii.  §  19; 
Ky.  Const.,  1899,  art.  lix. ;  La.  Const., 
1898.  art.  xlviiL;  Mo.  Const.,  1875, 
art.  IV.  §  53. 

■  N.  J.  Const.,  1875,  art.  iv.  §  7, 
subd.  11. 

*  Neb.  Const.,  1875,  art.  iii.  §  15. 
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§  141.  PoUey  and  Pnrpote  of  ProUliitkiiL  —  The  evils  resulting 
from  the  unlimited  power  of  the  legislature  over  municipal  corporar 
tions  and  the  habitual  and  constant  exercise  of  this  power  by  special 
acts  were  so  generally  acknowledged  that  it  was  strongly  felt  that 
some  remedy  ought  to  be  provided.  The  remedy  devised  and  most 
commonly  resorted  to  was  provisions  embodied  in  the  later  Constitu- 
tions of  many  of  the  States  absolutely  forbidding  or  greatly  restrict- 
ing the  passage  of  special  ads  relating  to  municipalities  and  to  mur 
nveipal  affairs.  The  scope  and  language  of  these  provisions  differ 
somewhat  in  the  various  States,  but  their  general  purpose  and  policy 
are  the  same,  namely,  to  reduce  the  evils  of  l^islative  control  or 
interference  with  municipalities  and  municipal  affdrs  by  means  of 
special  acts,  and  to  require  such  power  to  be  exercised,  if  at  all,  by 
general  acts.  These  constitutional  provisions  are  given  or  referred  to 
in  the  notes  to  the  last  section,  and  their  language  must  be  carefully 
borne  in  mind  in  considering  the  exact  force  and  effect  of  the  deci- 
sions construing  these  provisions.  What  is  a  ''general  act"  and 
what  is  a  ''special  act,''  what  is  a  "municipal  affair''  or  an  "internal 
affair"  of  a  municipal  corporation,  as  disdnguished  from  a  "State" 
or  general  affair,  might  have  appeared  to  the  framers  of  the  Constitu- 
tions to  be  questions  easy  of  solution.  But  if  so,  the  result  has  proved 
otherwise,  and  these  questions  (with  which  the  present  chapter  deals) 
are  among  the  most  difficult  and  perplexing  which  the  courts  have 
had  to  meet.  Their  number  and  variety  are  almost  infinite,  and  the 
results  in  many  respects  are  veiy  unsatisfactory  and  inharmonious, 
as  the  present  chapter  abundantty  shows.  They  present  a  veritable 
judicial  labyrinth,  with  no  certain  clue  to  guide  the  public  or  the 
profession.  In  the  new  applications  of  these  constitutional  pro- 
visions constantly  arising,  the  professional  adviser  is  often  compelled 
to  confess  that  he  does  not  know  whether  a  given  act  is  "special " 
or  a  given  matter  is  a  "municipal  affair"  or  not,  and  that  the  ques- 
tions are  of  such  nicety  that  they  can  be  settled  only  by  a  decision  in 
many  cases  of  the  court  of  last  resort  in  the  State.  Thirty  years' 
experience  with  these  general  constitutional  interdicts  against  local 
and  special  legislaticm  have  impressed  the  author  with  the  conviction 
that  tiiey  have  failed  to  produce  the  beneficial  results  anticipated, 
and  that  this  has  been  brought  about  largely  because  the  prohibitions 
of  special  legislation  are  too  broad  and  sweeping.  Special  legislation 
in  some  form  is  cSten  necessary,  and  it  should  be  allowed,  but  care- 
fully saf^uarded,  much  in  the  same  way  or  on  the  same  principles 
as  in  the  present  Constitution  of  New  Yoric 

These  constitutional  provisicms  are  largdy  the  result  of  dissatis- 


Digitized  by 


Google 


§141 


PURPOSE   OF   PROmBITION   OF   SPECIAL   LAWS 


245 


faction  on  the  part  of  the  people  with  the  manner  in  which  the  mem- 
bers of  the  legislature  performed  their  duties.  Municipal  adminis- 
tration is  essentially  local  in  its  nature/  and  local  features,  peculiar 
to  a  single  municipality,  naturally  call  for  special  legislation.  But, 
in  any  large  and  well-considered  political  scheme,  special  enactments 
are  slowly  and  unwillingly  adopted,  after  careful  inquiry  into  the 
needs  of  the  locality  and  the  peculiar  reasons  calling  for  extraordinary 
powers  or  remedies,  and  even  when  adopted  are  made  subservient  to 
the  interests  of  the  public.  Satisfactory  results  can  only  be  obtained 
when  the  legislators  realize  that  they  speak  and  act  for  the  State,  and 
that  their  public  duty  is  not  confined  to  the  localities  which  elect 
them,  but  extends  in  precisely  the  same  degree  to  every  part  of  the 
State.  But,  from  a  variety  of  causes,  members  of  the  legislature  have 
failed  to  realize  their  full  duty  to  the  State  and  to  the  people;  they 
have  come  to  regard  each  member  as  representing  and  speaking  for 
his  own  constituency,  and  have  countenanced  a  tacit  understanding 
that  legislation  affecting  that  locality  should  be  his  especial  and 
individual  care.  Having  no  feeling  of  responsibility  to  those  whose 
suffrages  do  not  elect  them,  they  are  indifferent  to  legislation  not 
affecting  their  immediate  constituencies.^    Thb  indifference  results 


^  It  has  been  pointed  out  that  any 
course  of  procedure  by  legislative 
enactments  or  otherwise  that  has  as 
its  end  and  object  the  setting  apart  of 
any  portion  of  the  territory  of  the 
State  from  the  remaining  portions 
thereof  for  any  govemmentol  pur|>o8e 
must,  in  the  last  analysis,  be  specific, 
and  in  that  sense  special  and  local. 
Even  should  some  tribimal,  subordi- 
nate to  the  legislature,  be  established 
by  general  law  for  the  determination  of 
the  Doundary  lines  of  a  new  municipal- 
ity or  other  governmental  division,  the 
delegated  power  must  be  specifically 
exercised  in  every  instance.  Thus, 
power  given  to  township  committees 
to  divide  the  township  into  districts 
for  certain  local  purposes  where  au- 
thorized by  the  legislature  eventuates, 
when  exercised,  in  a  specific  and,  in 
that  sense,  special  and  local  act  estab- 
lishing a  mimicipality  or  quasi  munici- 
pality. Van  Cleve  v.  Passaic  Valley 
Sewerage  Com'rs,  71  N.  J.  L.  183. 

'  "It  is  within  the  knowledge  com- 
mon to  all  whose  attention  has  been 
directed  to  the  subject  that  one  of  the 
most  prominent  purposes  relating  to 
the  aaoption  of  tne  present  Constitu- 
tion was  to  relieve  the  people  of  the 
evils  of  special  legislation,  legislation 


which  was  enacted  by  the  votes  of 
representatives  who  were  indifferent 
to  the  subject  because  the  legislation 
did  not  affect  their  constituencies. 
This  is  dearljr  shown  by  the  debates  in 
the  constitutional  convention,  by  the 
public  history  of  those  times,  and  by 
repeated  jucucial  expositions  of  the 
subject."  Sfiauckf  J.,  in  State  v.  Jones, 
66  Ohio  St.  453,  489. 

Discussing  the  purpose  and  intent 
of  the  New  Jersey  constitutional  pro- 
hibition (onto,  §  140),  Beadey,  C.  J., 
says,  in  Van  Riper  v.  Parsons,  40 
N.  J.  L.  1,  6:  "The  object  of  the 
constitutioxial  regulation  is  manifest. 
It  was  to  exterminate,  root  and 
branch,  special  and  local  legidation, 
and  to  substitute  general  law  in  the 
place  of  it,  in  every  instance  in  which 
such  substitution  could  be  effected. 
This  is  conspicuously  apparent,  for  it 
is  written  in  the  general  frame  of  the 
section  and  in  all  of  its  specifications. 
The  evils  that  had  been  inflicted  under 
the  gpise  of  laws  operative  only  within 
certain  areas,  had  fa«en  of  long  standing, 
and  were  of  the  most  serious  character; 
and  I  think  it  is  not  too  much  to  sajr 
that  they  constituted  one  of  the  princi- 
pal causes  that  led  to  the  project, 
recently  carried  into  effect,  of  amend- 
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in  a  process  of  log  rolling  founded  upon  a  tacit  agreement  that  where 
political  interests  do  not  intervene,  local  legblation  requested  by  the 
representative  of  the  locality  shall  become  law  without  objection. 
Each  member  becomes  the  arbiter  in  the  administration  of  the  local 
affairs  of  his  constituents,  and  such  legislation  as  he  advises  becomes 
law  irrespective  of  questions  of  public  policy.  Each  representative 
becomes  the  interpreter  of  the  wishes  of  his  constituents,  and  if  his 
interpretation  be  biased  by  interest,  warped  by  political  pressure, 
distorted  by  prejudice,  or  conceived  in  ignorance,  imwholesome 
legislation  results,  breeding  dissatisfaction  and  discontent.  This 
method  concentrates  on  a  single  individual  all  the  pressure  of  persons 
seeking  legislation  from  selfish  motives.  If  the  representative  of  the 
locality  be  persuaded,  it  b  unnecessary  to  justify  the  legislation  to 
the  deliberative  body  on  grounds  of  necessity  and  public  welfare. 
Influences  of  this  nature,  operating  in  hidden  channels,  produced  a 
mass  of  special  legislation,  much  of  it  harmless  in  its  nature,  but 
much  of  it  burdensome  and  oppressive  in  the  extreme.  Even  where 
harmless,  it  leads  to  confusion  and  uncertainty,  and  induces  a  sense 
of  instability  and  a  belief  that  legislation  so  easily  obtained  may  be 
as  easily  amended.  This  lack  of  stability  renders  it  impossible  to 
administer  local  affairs  upon  any  well-considered  plan  requiring 
time  for  its  perfection.  Sometimes  political  considerations  enter 
into  special  legislation;  and,  to  further  party  interests,  mandatory 
enactments  are  adopted  changing  the  political  complexion  of  the 
municipal  administration  without  regard  to  the  preferences  of  the 
electors.  To  prevent  the  evils  flowing  from  these  sources,  the  -con- 
stitutional prohibitions  against  special  or  local  laws  were  adopted.' 

ing  the  Constitution  of  the  State,  them  with  insolvency.  Besides  these 
Experience  had  conclusively  shown  grievances  there  were  others  of  a  lesser 
that  the  system  itself  was  vicious  magnitude,  it  is  true,  but  which  were, 
that  permitted  a  city,  or  other  political  nevertheless,  sources  of  much  vexation 
distnct,  to  be  governed  by  laws  appli-  and  inconvenience.  Among  these 
cable  to  it  alone,  such  laws  beinjg  en-  minor  mischiefs  was  the  practice  of 
acted  bjr  persons  having  no  particular  amending  and  supplementing  munici- 
interest  in  such  locality,  and  naving  no  pal  charters  with  a  profusion  that 
constituency  living  within  its  bounds,  knew  no  bounds,  the  consequence  being 
to  whom  they  were  accountable  for  the  that  the  law  of  this  department  was 
measures  to  which  they  gave  their  kept  in  a  state  of  constant  flux  and 
sanction.  This,  in  truth,  was  but  one  transition  so  as  to  make  the  consolida- 
remove  from  the  oppression  of  being  tion  of  it  into  a  system,  by  judicial 
governed  by  strangers.  The  result  decision,  an  impossibility.  These,  and 
was  such  as  might  been  anticipated :  others  of  a  similar  cast,  were  the  mis- 
laws  were  to  be  nad  for  the  asking  by  chiefs  that  the  constitutional  supple- 
scheming  persons,  that  were  subversive  ment  in  question  was  intended  to 
of  the  nglits  of  property,  and  which  eradicate.'' 

tended  to  the  most  reckless  expenditure  ^  In  Ayar's  Appeal,  122  Pa.  266, 277, 
of  the  public  moneys,  so  that  the  debts  Sterreit,  J.,  says :  '^During  the  session  of 
of  some  of  these  public  bodies  accumu-  the  legislature  immediately  preceding 
lated  to  such  a  degree  as  to  threaten  the  adfoption  of  the  present  Constitu- 
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Has  the  remedy  been  e£Pectual?    The  constitutional  provisions 
were  generally  adopted  about  thirty  years  ago,  and  thirty  years*  ex- 


tion,  nearly  one  hundred  and  fifl^  local 
or  flpecial  laws  were  enacted  for  the  city 
of  Philadelphia,  more  than  one-third 
that  number  for  the  city  of  Pittsburgh, 
and  for  other  mimicipal  divisions  of 
the  State  about  the  same  proportion. 
This  was  by  no  means  exoeptionaL 
The  pernicious  system  of  special  legis- 
lation, practised  for  many  years  before, 
had  become  so  general  and  deep-rooted, 
and  the  evils  resulting  therefrom  so 
alamung,  that  the  people  of  the  Com- 
monwealth determmed  to  apply  the 
only  remedy  that  promised  any  hope 
of  relief.  Doubtless  it  was  a  proper 
appreciation  of  the  magnitude  oi  these 
evfls,  as  much  as  anything  else,  that 
called  into  existence  the  convention 
that  framed  the  present  Constitution 
and  induced  its  adoption  by  an  over- 
whelming vote.  One  of  the  manifest 
objects  of  that  instrument  was  to  eradi- 
cate that  species  of  legLslation,  and 
substitute,  m  lieu  of  it,  general  laws 
whenever  it  was  possible  to  do  so. 
This  is  so  clearly  apparent  that  no 
unbiased  mind  can  contemplate  the 
seventh  section  of  article  iii.,  and  kin- 
dred provisions,  without  reaching  that 
conclusion.  That  section  contams  a 
schedule  of  nearl^r  fifty  prolific  subjects 
of  previous  special  and  local  lewar 
tion.  and  ordains  that  'The  general  as- 
sembly shall  not  pass  any  local  or  special 
law '  relating  to  -either  of  them.  As  an 
additional  safeguard,  in  cases  where 
special  legislation  is  not  expressly  pro- 
hibited, the  next  section  declares.  No 
local  or  special  bill  shall  be  passed 
unless  notice  of  the  intention  to  apply 
therefor  shall  have  been  published,' 
Ac." 

In  commonwealth  v,  Gilligan,  195 
Pa.  St.  504,  513,  Miichdl^J.,  quotes  the 
language  of  SterreU,  J.,  m  Ayar's  Ap- 
peal, supra,  and  says:  ''A  cursory  ex- 
amination of  the  Pamphlet  Laws  of  1873 
shows  that  no  less  toan  thirty-one  of 
these  local  laws  relating  to  Philadelphia 
were  acts  over  the  heads  of  councils  and 
the  courts  directing  the  opening,  pav- 
ing, or  vacating  of  particular  streets  by 
name.  This  is  a  fair  specimen  of  the 
kind  of  local  and  special  legislation  that 
was  the  real  evil  to  be  corrected,  but 
owing  to  the  breadth  of  the  language 
used,  perhaps  somewhat  due  to  the 
wrathful  seal  with  which  the  conven- 
tion attacked  the  subjecti  the  courts 


have  had  a  difficult  task  to  enforce  the 
constitutional  restrictions  fully^  even 
'  stomly '  as  was  said  in  Momson  v, 
Bachert,  112  Pa.  322,  without  canying 
them  far  beyond  the  real  evil  intended 
to  be  remedied,  and  making  them  a 
chain  of  fetters  on  the  just  require- 
ments^ of  special  communities  and 
localities." 

In  CSark's  Estate,  195  Pa.  520, 
525,  MUchdl,  J.,  further  discussing 
the  evils  intended  to  be  remedied  by 
the  constitutional  prohibition^  said: 
"In  Price's  Index  to  Local  Legislation 
in  Pennsylvania  there  are  1032  pages, 
containing  references  to  more  than 
45,000  lo^  acts  (not  including  special 
acts  not  local  in  character),  more  than 
10,000  of  which  are  acts  relating  to 
special  corporations  by  name.  .  .  .  An 
examination  with  some  care,  though 
by  no  means  exhaustive,  of  the  Pam- 
phlet Laws  of  1873  shows  a  list  of  over 
400  acts  granting,  amending,  extending, 
and  enli£^;iiig  charters  ana  conferring 
upon  particulAr  corporations  by  name 
certain  special  franchises  and  privi- 
leges not  enjoyed  by  others  under 
the  general  law.  Among  the  latter  are 
seven  acts  specially  exempting  cor- 
porations named  from  taxation  (mostly, 
it  may  be  said,  upon  parsonage  and 
churen  lots) ;  one  exempting  a  dramatic 
association  from  Ucense  tax^  and  one 
releasing  the  collateral  inhentance  tax 
upon  a  bequest  to  a  learned  society; 
one  releasing  building  restrictions  on 
land  contained  in  a  patent  from  the 
Commonwealth;  four  authorizing  the 
sale  of  burial  grounds  and  other  lands 
held  upon  trusts ;  one  confirming  pui^ 
chases  and  sales  of  land  by  saving  fund 
and  building  associations  in  a  single 
county,  and  another  legalizing  an  over 
issue  of  stock  by  two  building  associa- 
tions named;  one  to  enable  a  forei^ 
corporation  named  to  hold  land  m 
Pennsvlvania;  one  to  authorize  an 
agricmtural  society  to  allow  public  and 
private  sales  of  merchandise  on  its 
grounds ;  one  to  enable  a  bridge  com- 
pany to  construct  a  turnpike  r^bd,  and 
another  to  permit  an  iron  company  to 
build  a  tel^raph  line  for  its  own  use ; 
two  making  penal  offences  of  trespass- 
ing on  railroad  cars  in  certain  counties, 
and  of  loitering  about  the  depots,  Ac, 
of  railroads  in  a  particular  oorough ; 
one  authorizing  a  railroad  named  to 
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perience  of  legislation  under  their  provisions  gives  grave  reason  to 
fear  that,  so  far  from  being  effective,  they  have  not  prevented  legblar 
tion  intended  to  have  a  special  and  local  operation,  and  have  caused 
endless  uncertainty  and  confusion.^  The  realization  of  the  objects 
contemplated  by  the  constitutional  prohibition  is  dependent  upon 
the  dutiful  obedience  of  the  legislature  to  its  requirements,  and  upon 
the  well  established  duty  of  the  courts  to  adjudge  all  legislation  in 
plain  violation  of  the  constitutional  requirements  to  be  void.'  The 
courts  have  declared  that  these  provisions  will  be  sternly  enforced, 
and  that  it  is  their  purpose  to  adhere  rigidly  to  the  provisions  of  the 


occupy  a  particular  street  in  the  cit^  of 
Philaaelphia ;  and  another  permitting 
a  particular  street  railway  company 
in  the  same  city  to  salt  its  tracks  to  aid 
in  keeping  them  clear  of  snow.  These 
were  the  product  of  a  single  session,  and 
are  a  fair  sample  of  one  class  of  the 
special  laws  at  which  the  constitutional 
prohibition  was  directed.  Many  of 
these  acts,  perhaps  a  laige  majority  of 
them,  were  just  and  proper,  and  the 
privileges  conferred  could  now  be 
obtained  imder  the  general  lawa  But 
the  ^stem  was  inherently  liable  to 
favoritism,  and  was  open  to  the  popular 
suspicion  that  it  was  practically  gov- 
erned by  influences  not  beneficial  to 
the  public  interests.  Therefore  the 
Constitution  did  away  with  it  at  one 
sweep.  The  methods  and  forms  of 
favoritism,  as  of  other  fraud,  are  legion, 
and  no  enumeration  of  them  in  advance 
could  be  complete.  Therefore,  the 
Constitutional  restrictions  had  to  a 
great  extent  to  be  expressed  in  general 
terms,  and  the  inadequacy  of  language 
to  express  the  purpose  with  entire  pre- 
cision, as  well  as  the  determination  of 
the  f ramers  of  the  instrument  to  make 
the  prohibition  effective  at  all  hazards, 
led  to  its  embodiment  in  terms  that  are 
liable  to  cover  with  the  letter  cases 
that  are  not  within  the  spirit  and  real 
intent." 

In  Matter  of  Hennebeii^r,  155  N.  Y. 
420,  425,  where  the  validity  of  a  stat- 
ute relating  to  the  lajring  out  of  a 
h^hway  was  in  question,  Oray,  J.,  said  : 
''It  is  manifest  that  the  purpose  of 
the  people,  with  respect  to  local  gov- 
ernmental measures  and  to  the  matters 
specified  in  {  18,  was  to  restrict  the 
legislative  power  and  to  confine  its 
exercise  to  the  passage  of  such  general 
statutes  as  the  welifare  of  the  body 
politic,  as  a  whole,  mi^ht  be  deemed  to 
require.     The   imposition   of  such    a 


constitutional  restriction  upon  the 
legislative  power  was  regarded  as  neces- 
sary, in  order  to  put  an  end  to  flagrant 
abuses  in  its  exercise.  The  provision 
expressed  a  fundamental  idea  in  our 
popular  form  of  government ;  namely, 
to  commit  to  local  bodies  the  dischai^e 
of  functions  which  can  be  as  well,  if 
not  better,  dischaiged  by  them.  For 
a  variety  of  reasons,  the  State  Imsla- 
ture  should  not  be  concerned  with  the 
administration  of  those  local  affairs 
as  to  which  there  exist  local  legislative 
bodies,  whose  acts,  motived  by  the 
needs  of  the  citizens,  are  more  sure  to 
be  pure  and  efficient.  Notwithstand- 
ing the  existence  of  general  laws,  the 
statute  books  were  being  filled  by  acts 
operating  upon  particular  and  sectional 
interests.  The  abuse  became  very 
evident  in  legislation  affecting  local 
highways;    as  to  which  there  was  no 

1'ustification  for  the  action  of  the 
egislature,  in  the  presence  of  a  general 
statutory  system  of  highway  laws. 
Whether  highways  should  be  laid  out 
or  altered  are  local  questions  which 
should  be  determined  by  the  local 
authorities,  not  only  with  greater 
political  propriety,  but  in  the  better 
interest  ot  the  portion  of  the  public  to 
be  affected." 

>  In  State  v.  Jones,  66  Ohio  St.  453, 
489,  Shauck,  J.,  said:  "Conclusive  evi- 
dence of  the  evil  is  preserved  in  the 
volumes  which  contain  the  acts  of  the 
legislature  at  its  sessions  held  shortly 
before  the  adoption  of  the  present 
Constitution.  That  these  important 
changes  have  been  made  in  the  organic 
law  would  not  be  suggested  by  a  com- 
parison of  the  bulk  and  contents  of 
those  volumes  with  the  bulk  and  con- 
tents of  those  which  are  again  appear- 
ing." 

'  State  V.  Jones,  66  Ohio  St.  453, 
490. 
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Constitution,  that  the  people  may  not  be  deprived  of  its  benefits.^ 
But  the  difficulties  attending  the  application  of  the  constitutional  pro- 
hibition have  led  or  forced  them  to  depart  from  this  rigid  rule. 
Time  and  experience  have  so.  far  modified  the  views  of  the  court 
which  thus  enunciated  its  policy,  that  in  a  recent  case  it  has  declared 
that  every  year's  experience  and  every  new  question  presented  have 
vindicated  the  wisdom  of  the  principle  of  classification  which  was 
adopted  as  a  means  of  escaping  from  the  evils  inherent  in  statutes 
applying  to  all  cities  without  distinction,  and  that  the  steady  tendency 
has  been  to  broaden  instead  of  narrowing  the  applicability  of  clas- 
sification to  mimicipal  a£Pairs.' 

The  constitutional  prohibition  immediately  made  it  necessary  to 
determine  what  are  general  and  what  are  special  laws.  This  ques- 
tion, seemingly  so  simple,  has  proved  to  be  one  of  the  most  per- 
plexing that  has  ever  come  before  the  courts.  Although  it  has 
been  said  that  each  case  must  be  determined  upon  its  special  cii^ 
cumstances,'  it  was  inevitable  that  general  rules  to  aid  and  guide 
the  courts  should  be  diligently  and  anxiously  sought  for.  Differ- 
ent municipalities  have  different  needs  and  requirements,  and  a 
means  of  differentiating  between  them,  and  at  the  same  time  com- 
plying with  the  Constitution,  was  regarded  by  courts  and  legislatures 
as  not  only  expedient,  but  necessary  and  just.  The  most  obvious 
method  was  to  provide  for  their  needs  according  to  population. 
Hence  the  doctrine  of  classification  by  popidation  originated.  At 
the  foundation  of  this  doctrine  is  the  idea  that  all  cities  having  the 
same  characteristics  of  a  substantial  equality  of  population  should 
have  the  same  corporate  powers,  although  other  classes  might  be 
formed  with  different  powers  supposed  to  be  called  for  by  a  sub- 
stantial difference  in  population.^  The  Constitutions  of  some  States 
recognize  and  prescribe  classification  by  population;  but  the  Con- 
stitutions of  others  are  silent  upon  the  subject,  and  doubts  have  been 
expressed  whether  there  is  any  warrant  for  classification  when  the 
Constitution  does  not  in  express  terms  permit  it.^    But  at  the  best, 

'  Paxsonf  J,y  in  MorriBon  v.  Bachert,  special  laws]  to  cases  not  really  within 

112  Pa.  322,  328,  said:  "It  was  a  wise  tne  evil  prohibited,  though  the  form 

provision,  and  will  be  sternly  enforced,  may  have  the  appearance  of  coming 

It  is  our  purpose  to  adhere  rigidly  to  witoin  the  words  of  the  prohibition.'' 

that  instrument,  that  the  people  may  '  Matter  of  Hennebereer,  155  N.  Y. 

not  be  deprived  of  its  benefits. '  420,  426 ;  People  v.  Newburgh  &  8.  P. 

*  Ck)mmonwealth  v,  Moir,  199  Pa.  R.  Co.,  86  N.  T.  1,  6. 
534^  553;  where  it  is   said:    "Every-       *  State  v.  Jones,  66  Ohio  St.  453, 

decision  m  the  last  decade  has  shown  486. 

tke  steady  trend  of  the  court,  under  '  In  Commonwealth  v.  Moir,  199  Pa. 

the  guidance  of  wider  experience,  not  534,  559,  Dean,  J.  (dissenting),  after  re- 

to    extend    that    article    [prohibiting  ferring  to  the  decision  of  the  Supreme 
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classification  by  population  is  imperfect.  It  is  justified  upon  the 
ground  of  the  necessity  of  different  legislative  provisions  for  cities 
having  different  populations;  but  it  is  apparent  that,  so  far  as  the 
population  is  concerned,  there  is  no  real  difference  in  municipal  needs 
between  a  city  of  99,000  and  one  of  100,000  inhabitants.  The  state- 
ment that  no  difference  in  needs  exists  has  been  characterized  as 
plausible,  but  it  seems  to  be  imanswerable ;  and  the  only  excuse  made 
for  different  classes  founded  on  population  is  that  the  line  must  be 
drawn  somewhere,  and  the  legislature  must  determine  where.^  But 
if  the  legislature  is  to  determine  where  the  line  shall  be  drawn  between 
different  classes,  should  not  its  classification  be  adopted  as  conclusive 
and  beyond  review  by  the  courts  if  the  statute  is  general  in  form  ? 
But  the  abuses  incident  to  the  system  of  classification  as  adopted  by 
the  legislatures  have  impelled  the  courts  to  declare  attempted  clas- 
sifications to  be  in  many  instances  unconstitutional.  It  is  possible 
to  divide  the  cities  of  a  State  into  as  many  classes  as  there  are  cities.' 


Court  of  Pennsylvania  in  Wheeler  v. 
Philadelphia,  77  Pa.  338,  which  adopted 
and  recognized  the  principles  of  classi- 
fication, says:  ''I  always  doubted  the 
authority  of  this  court  to  uphold  this 
act;  the  reasoning  in  vindication  of 
the  judgment  is  not  satisfactory  or  con- 
vincing; it  is  based  upon  the  neces- 
sity for  classification  because  of  the 
inconvenience  that  would  result  if 
classification  of  cities  was  not  held  con- 
stitutional.^ It  seems  to  me  to  be  judi- 
cial legislation  of  the  gnivest  character ; 
it  wrote  into  the  Constitution  what  was 
not  there,  and  was  not  intended  b^  the 
framers  of  it  to  be  there.  Wmle  I 
admit  the  inconvenience  of  enforcing 
strictly  article  iii.  [of  the  Constitution] 
in  all  its  provisions,  it  was  but  a  tempo- 
rary inconvenience,  which  could  have 
been  ai)d  should  have  been  remedied 
by  an  amendment  to  the  Constitution, 
according  to  the  method  pointed  out 
in  it,  andnot,  practically,  by  an  amend- 
ment adopted  by  this  court." 

'  Commonwealth  v,  Moir,  199  Pa. 
534,  545;  Sanchez  v.  Fordyce,  141 
Cal  427. 

'  In  OkiOf  all  the  municipal  corpora- 
tions of  the  State  were  originally  com- 
prehended within  the  following  legis- 
lative classification:  "Cities  of  the 
first  and  cities  of  the  second  class; 
incorporated  villages  and  incorporated 
villages  for  special  purposes."  Cities 
of  the  first  and  second  classes  were 
divided  according  to  population.  In  a 
short  time  the  legislature  divided  the 


first  and  second  classes  into  grades, 
until  cities  of  the  first  class  contained 
three  grades  and  cities  of  the  second 
class  contained  eight  grades,  making 
for  purposes  of  legislation  eleven  classes 
of  cities.  State  v.  Jones,  66  Ohio  St. 
453.  The  division  of  cities  into  grades 
in  this  manner  was  recognized  and  sus- 
tained in  a  long  line  of  decisions.  See 
McGiU  V.  State,  34  Ohio  St.  228 ;  State 
V,  Powers,  38  Ohio  St.  54;  State  v. 
Brewster,  39  Ohio  St.  653;  Bronson 
V.  Oberlin,  41  Ohio  St.  476;  State  v. 
Pugh,43  0hioSt.98;  State  v.  Hudson, 
44  Ohio  St.  137;  Marmet  v.  State,  45 
Ohio  St.  63;  State  v,  Toledo,  48  Ohio 
St.  112 ;  Parsons  v,  Columbus,  50  Ohio 
St.  460;  State  V.Cincinnati,  52  Ohio  St. 
415,  419;  State  v.  Baker,  55  Ohio  St. 
1.  It  was  originally  sustained  upon 
the  theory  that  the  classification  would 
remain  unchanged  and  that  in  the 
progress  of  the  State's  development 
other  cities  would  enter  the  classes 
existing.  But  in  fact,  for  a  (quarter  of 
a  century,  the  five  largest  cities  of  the 
State  were,  in  important  respects,  sub- 
ject to  acts  conferring  corporate  power 
and  operating  in  eacn  of  them  sepa- 
rately. State  V.  Ck>wles,  64  Ohio  St. 
162.  The  transition  from  a  lower  class 
or  ^rade  to  a  higher  was  not  automatic. 
Cities  were  not  permitted  to  advance 
by  mere  increase  of  population,  but  were 
required  to  take  certain  steps  pre- 
scnbed  b^  the  statute,  and  this  method 
was  sustained  by  the  courts.  State  v. 
Toledo,  48  Ohio  St.  112 ;  State  v.  Wall 
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In  any  classification  it  will  always  be  the  case  that  one  or  perhaps 
two  cities  of  the  State  so  far  exceed  the  other  cities  of  the  State  in 


47  Ohio  St.  499.  The  courts  reco^ed 
the  faot  that  the  method  of  classifyiiig 
cities  had  been  carried  to  the  veise  m 
constitutional  authority,  if  it  had  not 
been  exceeded;  but  they  considered 
themselves  bound  by  previous  deci- 
sions to  sustain  any  laws  falling  within 
the  principle  of  the  decisions.  State  v. 
Smith.  48  Ohio  St.  211:  State  v.  Wall, 
47  Ohio  St.  459,  499 :  State  v.  Hudson, 
44  Ohio  St.  137:  State  v.  Pugh,  43 
Ohio  St.  98;  Hixson  v.  Burson,  64 
Ohio  St.  470,  483.  The  situation  at 
last  became  such  that  in  the  eleven 
grades  into  which  the  first  and  second 
classes  were  divided,  the  eleven  princi- 
pal cities  of  the  State  were  isolated  so 
that  an  act  conferring  corporate  power 
on  one  of  them  by  classified  description 
conferred  it  upon  no  other,  and  careful 
provision  was  made  to  prevent  any 
city  from  becoming  subject  to  laws 
applicable  to  any  one  of  the  other 
Classes.  The  differences  in  population 
were  so  trivial  that  the  court  refused 
any  longer  to  regard  them  as  furnish- 
ing a  substuitial  oasis  of  classification. 
Consequently,  in  a  direct  proceeding 
brought  by  the  Attom^-Oeneral  for 
the  purpose  of  testing  the  validity  of 
the  classification,  the  court  held  the 
classification  to  be  unconstitutional, 
and  as  the  effect  of  this  decision  was 
to  overthrow  the  whole  statutory  sys- 
tem of  municipal  government,  execu- 
tion of  the  wnt  of  ouster  was  stayed 
to  enable  the  legislature  to  meet  and 
obviate  the  difficulty,  and  reduce  to 
order  the  resulting  chaos  at  a  special 
session.  State  v,  Jones,  66  Ohio  St. 
453;  State  V.  Beacom,  66  Ohio  St.  491. 
The  legislature  met  in  special  session, 
and  revised  the  whole  system  of  mu- 
nicipal oiganization  upon  a  clasafica- 
tion  whicn  divided  municipalities  into 
villages,  being  those  corporate  bodies 
which  had  less  than  5,000  inhabitants, 
and  cities,  being  corporations  having 
a  population  of  5,000  and  upwards. 
This  statute  has  been  before  the  courts 
and  has  been  sustained.  Zumstein  v, 
Mullen,  67  Ohio  St.  382.  This  classi- 
fication is  founded  upon  the  express 
provisions  of  the  Constitution  which 
recognizes  cities  and  villages  as  bodies 
corporate.'  It  remains  to  be  seen 
whether  this  classification  will  be  ad- 
hered to  by  the  courts,  and  whether  it 
will  be  found  to  furnish  a  pnM$tica- 


ble  means  of  administering  municipal 
affairs. 

Conceminq  the  covrae  of  judicial  de- 
eiaiona  in  OhiOf  Mr.  Hubbard  in  his 
valuable  article.  Special  Legislation 
for  Municipalities,  in  Harvard  Law  Re- 
view, VoL  18,  pp.  588, 591  (June,  1905), 
observes:  "For  manv  years  the 
Ohio  legislature,  with  the  sanction  of 
the  courts,  classified  municipalities  ac- 
cording to  population  to  such  an  ex- 
tent as  to  be  eqmvalent  to  legislation 
by  name.  The  Kevised  Statutes  pro- 
vided: 'Municipal  corporations  are 
divided  into  cities,  villages,  and  ham- 
lets; cities  are  divided  into  two  classes, 
first  and  second ;  cities  of  the  first  class 
are  divided  into  three  grades,  first,  sec- 
ond, and  third:  cities  of  the  second 
class  are  divided  into  four  grades,  first, 
second,  third,  and  fourth;  cities  of  the 
second  class,  which  hereafter  become 
cities  of  the  first  class,  shall  constitute 
the  fourth  grade  of  the  latter  class; 
and  villages,  which  hereafter  become 
cities,  shall  belong  to  the  fourth  grade 
of  the  second  class.'  The  next  two 
sections  divided  cities  of  the  first  and 
second  classes  into  grades,  according 
to  population,  so  that  Cincinnati. 
Cleveland,  Toledo,  Columbus,  ana 
Dayton  were  each  the  only  cities  in 
their  respective  grades.  Sanduskv, 
Springfield,  Hanmton,  Portsmoutn, 
ZanesviUe.  and  Akron  were  the  only 
cities  in  the  third  grade  of  the  second 
class,  and  aU  others  were  in  the  fourth 
grade.  It  would  be  a  mistake,  how- 
ever, to  suppose  that  legislation  for 
even  these  last  cities  was  uniform.  We 
have  taken  up  at  random  a  volume  of 
the  Session  Laws  of  Ohio,  — the  one  for 
1892,  —  and  on  psge  144  is  an  act  as 
follows :  'That  in  any  city  which  at  the 
federal  census  of  1890  had,  or  which 
at  any  subsequent  federal  census  may 
have,  a  population  of  not  less  than 
twenty-six  thousand  (26,000),  and  not 
more  than  thirty  thousand  (30,000), 
the  city  council  may  by  resolution,' 
&c,,  giving  authority  to  issue  bonds 
for  police  equipment.  Printed  on  the 
margin  in  this  official  volume  are  the 
words  'Akron  and  Canton,'  and  these 
were  the  onlv  cities  to  which  the  act 
applied.  Villages,  too,  were  put  in 
different  classes,  but  it  would  be  a  mis- 
take here  also  to  suppose  that  all  legis- 
lation as  to  each  class  was  uniform. 
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population  that  they  necessarily  and  naturally  belong  to  a  class  by 
themselves.  The  reports  are  full  of  legislation  applicable  to  such 
cities  which  have  been  sustained  as  general  laws,  although  every 
person  knew  that  the  statutes  were  intended  to  apply  to  those  cities 


The  very  next  act  after  the  one  last 
mentioned  is  as  follows:  'that  any 
village  of  the  State  of  Ohio  which  at 
the  last  federal  census  had,  or  which 
at  any  subsequent  federal  census  may 
have,  a  population  of  not  less  than 
eight  hundred  and  sixty  (800) ,  nor 
more  than  euht  hundred,  and  seventy 
(870),  be  and  is  authorized  to  issue  its 
bonds/  &c. ;  and  printed  in  the  mar- 
gin is  the  word  'Malta/  indicating  the 
only  village  to  which  the  act  applied. 
Many  other  such  instances  mkht  be 
cited.  So  for  a  long  series  of  years 
Ohio  had  numerous  similar  statutes, 
which  under  decisions  of  the  Supreme 
Court  were  general  laws.  It  is  hard  to 
see  what  advantage  this  cumbrous 
system  has  over  le^slation  for  munici- 
palities by  name.  These  are  examples 
of  the  kind  of  legislation  which  has  ex- 
isted more  or  less  in  most  States  whose 
Constitutions  re<^uire  general  legislation 
as  to  municipalities. 

"After  such  decisions  by  the  Supreme 
Court  of  Ohio  for  more  tnan  a  score  of 
years,  and  after  municipalities  had  for 
this  long  time  carried  on  their  affairs 
under  such  legislation,  levying  taxes  and 
assessments,  creating  liens  and  affect- 
ing titles,  and  borrowing  money,  that 
court  suddenly,  in  the  year  1902,  made 
[as  above  stated!  a  series  of  decisions 
holding  all  such  legislation  special  and 
invalid.  An  act  passed  April  14,  1900, 
which  provided  Hhat  any  city  of  the 
third  grade  of  the  firs^  class  may  .  .  . 
construct ...  a  bridge  or  bridges  across 
any  navigable  river  or  rivers  passing 
into  or  through  such  city'  (rlatt  v. 
Craie,  66  Ohio  St.  75),  &c.,  and  one 
which  provided  for  'the  appointment, 
regulation,  and  government  of  the 
police  force  in  cities  of  the  third  grade 
of  the  first  class,''  were  held  unconsti- 
tutional. Ohio  V.' Jones,  66  Ohio  St.  453. 
The  court  says,  p.  483:  'The  act  is 
said  to  be  general  and  not  special,  be- 
cause it  provides  for  ''the  appoint- 
ment, regulation,  and  government  of  a 
police  force  in  cities  of  the  third  grade 
of  the  first  class."  That  it  affects  no 
municipality  in  the  State  except  Toledo 
is  admitted.  But  the  fact  is  said  to  be 
immaterial,  because  of  the  classifica- 
tion of  cities  by  the  General  Assembly, 


and  the  doctrine  formerly  applied  by 
the  courts  to  such  classification.  That 
there  has  lozig  been  classification  of 
the  municipalities  of  the  State  is  true. 
It  is  also  true  that  while  most  of  the 
acts  conferring  corporate  powers  upon 
separate  mumcipauties  by  a  classified 
description,  instead  of  by  name,  have 
been  passed  without  contest  as  to  their 
validity,  such  classification  was  reluc- 
tantly neld  by  this  court  to  be  permis- 
sible.' The  court  then  stated  that 
originally  the  laws  making  classificar 
taon  contemplated  that  on  an  increase 
of  population  municipalities  should 
pass  from  one  class  to  another,  and 
that  the  classification  should  be  per- 
manent; but  that  under  subsequent 
legislation  municipalities  did  not  by 
mere  growth  pass  into  another  class; 
and  it  therefore  concluded  that  under 
such  classification  the  act  was  special 
"  A  similar  decision  was  rendered  for 
the  same  reason  in  respect  of  an  act 
which  was  intended  to  relate  only  to  the 
city  of  Cleveland.  State  v,  Beacom,  66 
Omo  St.  491.  This  was  in  June,  1902. 
The  court,  however,  perceiving  that  a 
judgment  of  ouster  against  the  city  of 
Cleveland,  oh  the  ground  that  all  the 
legislation  under  which  it  had  existed 
for  years  and  was  then  exercising  its 
corporate  powers  was  unconstitutional, 
might  work  great  public  harm,  made 
an  order  suspending  execution  imtil 
October,  1902.  A  mmilar  quo  war- 
ranto  might  have  been  successfully 
prosecuted  against  every  city  in  the 
State.  To  meet  the  emeigency,  a 
special  session  of  the  legislature  was 
called  in  August,  1902,  at  which  sub- 
stantially all  the  laws  with  respect  to 
municipal  corporations  were  repealed 
and  a  new  and  elaborate  municipal 
corporations  act  of  231  sections  was 
adopted.  The  construction  of  this  new 
statute  is  apparently  not  very  clear,  for 
the  Court  of  Common  Pleas  construed 
it  one  way  and  was  afiirmed  by  the 
Circuit  Court,  but  the  Supreme  Court 
pointed  out  what  it  held  to  be  errors 
of  these  two  lower  courts  and  reversed 
both  their  Judgments.  Zumstein  v. 
Mullen,  67  Ohio  St.  382."  Further, 
infra,  {  145  of  this  chapter. 
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only,  and  could  only  have  a  local  and  special  application.^  It  is  re- 
pugnant to  common  sense  to  call  such  legislation  general,  but  the 
necessities  of  the  situation  compelled  the  courts  to  that  result.  It  is 
to  be  feared  that  classification  as  practised  tends  to  defeat  the  object 
of  the  constitutional  provision.  It  obscures  the  object  and  intent 
of  proposed  legislation  by  rendering  uncertain  the  localities  in  which 
it  is  intended  to  operate.  A  classification  which  is  not  adopted  in 
good  faith  tends  to  deprive  the  people  of  such  slight  notice  as  the 
recital  of  the  name  of  the  locality  will  a£Pord  them,  and  leaves  them 
at  the  mercy  of  secret  or  disguised  attempts  to  change  municipal 
law.' 

Another  test  applied  to  determine  the  general  nature  of  a  stat- 
ute is  the  appropriateness  of  Us  provisions  to  the  objects  that  it 
excludes.  If  nothing  be  excluded  that  should  be  contained,  the  law 
is  general.  If  anything  be  excluded  that  should  be  contained,  the 
law  is  special  and  unconstitutional.'  But  if  there  be  only  one  locality 
in  the  State  to  which  the  law  can  apply  by  reason  of  certain  character- 
istics of  that  locality  specified  in  the  statute,  the  law  is  not  the  less 
local  and  special  because  nothing  is  excluded  which  should  be 
included.  A  plausible  argument  may  be  made  that  a  statute  for 
the  benefit  of  a  single  locality  which  nature  has  separated  from  the 
rest  of  the  world  bya  single  characteristic  is  a  general  law;  but  how- 
ever plausible  a,nd  specious  the  argument  may  be,  the  ultimate  result 
is  still  the  same,  and  the  statute  operates  only  in  that  Iccality  and 
is  in  all  essential  features  special  and  local.  The  application  of  con- 
stitutional provisions  prohibiting  special  legislation  has  proved  to 
be  fraught  with  so  many  difficulties  and  to  have  resulted  in  so  many 

^  Instances  of  this  character  are  ward,  or  borough  may  have  such  legis- 
pointed  out  in  the  diBsenting  opinion  lation  imposed  upon  them  without 
of  O'Brien,  J.,  in  Matter  o?  Henne-  even  the  notice  that  the  recitation  of  a 
beiger,  155  N.  Y.  420,  435.  .  name  would  afford.    Than  this  the  old 

'  In  McCarthy  v.  Ck)mmonwealth.  svstem  was  much  better,  for  under  it 
110  Pa.  243,  speaking  of  an  attemptea  the  governor  of  the  State  or  a  member 
classification  which  was  held  to  be  of  the  legislature  might  know  what  a 
void,  because  it  in  effect  singled  out  bill  was  territoriallv  intended  to  em- 
four  counties  and  applied  special  rules  brace ;  but  under  tne  plan  adopted  in 
to  them,  Gordon^  J.,  said:  "The  the  case  in  hand,  the  promoters  of  a 
county  of  Schuylkill,  and  others  of  statute  may  do  their  work  in  the  dark, 
like  population,  were  left  by  the  fram-  and  leave  those  to  be  affected  thereby 
ers  of  the  oi^ganic  law  in  the  second  to  discover  it  when  too  late  for  cor- 
class,  and  they  had  the  right  to  expect  rection.  We  cannot  agree  that  our 
that  they  could  be  affected  by  no  law  Constitution  shall  be  thus  trifled  with, 
not  common  to  that  class,  and  yej^  they  or  be  made  the  instrument  for  the  pro- 
now  find  themselves  subjected  to  reg-  motion  of  the  very  evil  it  was  intended 
Illations   not   common   to   their  own  to  suppress." 

class,  but  to  one  from  which  the  Con-        '  Budd  v.  Hancock,  66  N.   J.   L. 
stitution    excluded   them.     Thus   all   133;    Rutgers  College  v.  Moigan,  70 
protection  against  local  legislation  is  N.  J.  L.  460,  473. 
eut  off,  and  the  people  o(  a  county, 
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inconsistencies  that  it  may  be  doubted  whether  any  lasting  benefit 
has  been  derived  from  their  adoption.^  Even  if  the  legislature  be 
quickly  responsive  to  local  public  sentiment,  and,  having  no  duty 
of  determining  purely  judicial  questions,  honestly  attempts  legisla- 
tive advancement  of  local  interests  or  legislative  relief  from  local 
evils,  bills  framed  to  accomplish  such  purposes  are  often  met  and 
stricken  down  by  a  constitution  highly  restrictive,  and  bristling  with 
specific  prohibitions.'  It  has  been  said  that  it  is  neither  safe  nor  fair 
to  set  down  the  continual  efforts  to  escape  the  constitutional  provi- 
sions to  the  perversity  of  the  people  or  the  wilfulness  of  the  legislature ; 
that,  on  the  contrary,  they  demonstrate  the  deep^eated  and  general 
discontent  upon  the  part  of  the  municipalities  of  the  State  with  the 
restrictions  imposed  by  the  Constitution.'  At  an  early  date  courts 
recognized  the  fact  that  classifications  not  adopted  in  good  faith, 
but  with  the  purpose  of  evading  the  constitutional  provisions,  were 
inherently  vicious  in  their  tendency  and  should  be  repressed.^    The 

'  Some  of  the  inconsistencies  and  article  of  the  Pennsylvania  Constitu- 
difficulties  which  have  arisen  in  the  tion  which  enjoins  ver^  few  duties  but 
application  of,  these  constitutional  pro-  contains  many  prohibitions.  The  court 
visions  to  municipalities  are  pointed  also  points  out  that  since  the  Gonstitu- 
out  in  a  valuable  and  carefully  written  tion  was  adopted  in  1874  bills  have 
article  on  "Special  Legislation  for  Mu-  been  frequently  vetoed  b^r  the  governor 
nicipalities"  by  Mr.  Harry  Hubbard  (of  as  local  and  special  laws  in  violation  of 
wide  experience  in  dealing  with  such  the  constitutional  prohibitions,  and  in 
questions),  in  the  Harvara  Law  Re-  the  same  time  many  statutes  which 
view,  Vol.  18,  p.  588  (June,  1905).  In  received  executive  approval  were  pro- 
Commonwealth  V,  Moir,  199  Pa.  534,  nounced  unconstitutional  by  the  court 
553,  Mitchellf  J.,  speaking  of  the  adop-  of  last  resort,  most  of  them  because 
tion  of  this  ana  similar  constitutional  they  violated  the  same  prohibition, 
prohibitions  in  the  Constitution  of  Why  such  a  fact  exists  is  said  to  be 
Pennsylvania  says:  "As  has  been  conjectural.  In  answer  to  the  sujgges- 
said  by  this  court,  the  Constitution  of  tion  of  a  writer  that  the  old  habits  of 
1874  was  a  new  departure  in  the  his-  legblation  prior  to  the  adoption  of  the 
tory  of  American  law.  Instead  of  Constitution  were  thrown  on  with  diffi- 
being  confined,  as  all  previous  Ck>nsti-  culty  and  often  with  reluctance,  it  is 
tutions  had  been,  to  tne  framework  of  said  that  the  explanation  does  injustice 
the  government,  and  to  general  princi-  to  the  lefi;islative  branch,  and  it  is  sug- 
ples  for  the  protection  of  individuals  gested  that  sufficient  cause  for  the 
and  minorities  against  the  oppression  freciuency  with  which  the  acts  of  the 
of  irresponsible  majorities,  the  people  leg&lature  violate  the  Constitution  is 
voluntarily  tied  their  own  hands,  in  the  to  be  found  in  the  fact  that  the  l^ps- 

Eersons  of  their  legislative  agents,  by  a  lature  simply  attempts  to  dve  effect 
inding  code  of  particulars  and  details  to  local  puohc  sentiment,  ana  that  bills 
that  stond  in  the  path  of  much  just,  framed  to  accomplish  tnis  object  can 
desirable,  and  necessary  legislation,  escape  with  difficulty  the  many  re- 
The  most  emphatic  expression  of  this  strictions  and  prohibitions  contained  in 
limitation  upon  the  powers  of  the  legis-  the  oreanic  law. 
lature  is  found  in  article  iii.  §  7  (pro-  '  MUcheU,  J^  in  Commonwealth  v. 
hibiting  special  or  local  laws),  under  Gilligan,  195  Pa.  504,  513,  quoting 
which  most  of  the  cases  have  arisen."  from  Fifth  Annual  Report  of  the  Penn- 

*  Dean,  J.,  in  Perldns  v,  Philadel-  sylvania  Bar  Association,  p.  137. 
phia,  156  Pa.  554,  566.    In  this  case  it        *  In  Scowden's  Appeal,  96  Pa.  422, 
IS  pointed  out  that  the  prohibition  of.  425,  where  a  statute  was  held  to  be 
special  legislation  forms  a  part  of  an  unconstitutional  because  of  its  being  a 
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constitutional  prohibition  has  not  prevented  mandatory  legislation 
imposing  burdens  and  obligations  upon  the  people  of  the  munici- 
palities without  their  consent.  It  has  simply  mterposed  an  obstacle 
which  requires  circuitous  methods  leading  to  indefiniteness  and  un- 
certainty. In  some  States  this  constitutional  prohibition  has  forced 
the  people  to  the  adoption  of  a  constitutional  amendment  permitting 
mtmicipalities  to  frame  their  own  charters.^  This  is  simply  a  return 
to  special  legislation  in  another  form.  Instead  of  legislatures  enact- 
ing special  statutes  for  the  benefit  of  the  city,  the  people  of  the  city 
become  the  enacting  power,  and  evils  resulting  from  the  adoption 
of  special  legislation  will  hereafter  be  laid  at  the  door  of  the  inhabi- 
tants themselves.  It  is  probably  not  necessary  to  go  so  far  as  this  to 
obtain  a  satisfactory  remedy,  but  the  course  adopted  in  this  instance 
suggests  a  means  of  preventing  the  evils  formerly  arising,  and  at  the 
same  time  avoiding  the  difficulties  created  by  the  existing  provisions. 
The  right  to  pass  local  and  special  statutes  affecting  munici- 
palities should  be  restored,  either  entirely  or  under  limitations  like 
those  provided  in  the  present  Constitution  of  New  York,^  but  care- 
fully safeguarded,  and  inter  alia  the  legislature  should  be  prohibited 
from  compelling  the  municipality  to  assume  pecuniary  burdens  or 
to  undertake  improvements  against  their  will.  In  other  words, 
local  and  special  laws  should  confer  powers  to  be  exercised  or 
not  at  the  option  of  the  inhabitants,  and  the  legislatures  should,  ex- 


mere  evasion  of  the  Constitution  pro- 
hibition, PaxgoUy  J.,  said :  "  It  requires 
but  a  guince  at  the  act  to  see  that  it  is 
an  attempt  to  evade  the  Constitution. 
It  is  special  legislation  under  the  dis- 
guise of  a  general  law.  Of  all  forms  of 
special  l^^slation  this  is  the  most 
vicious." 

*  In  State  v,  O'Connor,  81  Minn.  79, 
83,  Brown,  J.,  explained  the  origin  of 
the  amendment  to  the  Blinnesota 
Constitution  permitting  Freeholder's 
Charters  thus:  "By  a  Constitutional 
Amendment  in  1891,  special  legislation 
as  to  cities  and  villa^s  was  wholly 
prohibited.  Thereafter  all  incorpoi^ 
ated  cities  and  villages  were  limited  in 
the  conduct  and  management  of  mu- 
nicipal affairs  to  the  power  and  authoi^ 
ity  theretofore  contained  in  and  con- 
ferred by  their  charters,  to  which  no 
amendments  or  additions  could  be 
made.  The  result  of  this  was  to  hamper 
and  embarrass  such  cities  in  the  con- 
duct of  their  affairs.  Exigencies  and 
new  conditions  arose,  which  demanded 
and  leqidred  the  exercise  of  greater 


power  than  was  conferred  upon  them ; 
out  the  legislature  was  poweness  to  act, 
except  perhaps  by  f;eneral  legislation, 
whicn  was  impracticable,  because  of 
the  varied  interests,  duties,  and  re- 
sponsibilities of  different  cities.  The 
(institution  prohibited  gnmting  any 
further  privileges  to  such  cities,  and  as 
a  consequence  the  administration  of 
public  affairs  thus  became  very  much 
embarrassed  and  involved.  To  obviate 
all  these  difficulties,  and  to  place  such 
cities  on  a  broader  basis,  and  in  a  posi- 
tion prepared  to  meet  and  deal  with 
new  conditions  sure  to  follow  their  ad- 
vancement and  growth,  it  was  deemed 
wise  and  advisable  to  authorize  them  to 
frame  and  adopt  their  own  charters. 
Cities  in  existence  at  this  time  were  for 
the  most  part  incorporated  by  special 
charters,  and  by  reason  of  the  Constitu- 
tional Amendment  of  1891,  were  abso- 
lutely helpless  when  confronted  with 
new  conditions  requiring  the  exercise 
of  additional  power." 

•  Art.  xii.  §  2;  infra,  §  147. 
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cept  in  special  cases  of  refusal  to  perform  a  public  duty,  be  limited 
to  the  enactment  of  such  laws  and  prohibited  from  incorporating 
any  mandatory  features.  This  is  in  keeping  with  the  principles  of 
justice  and  home  rule.  Some  system  such  as  this  would  seem  to  be 
the  true  solution,  and  it  is  to  be  hoped  that  it  will  ultimately  be 
adopted,  for  the  uncertainty  and  confusion  which  have  resulted 
from  the  prohibition  of  special  legislation  are  such  that  in  instances 
daily  arising  no  person  can  tell  whether  a  statute  be  constitutional 
or  not  until  it  has  been  passed  upon  by  the  court  of  last  resort. 
The  uncertainties  and  confusion  attending  the  subject  make  it  im- 
possible to  do  more  in  the  present  work  than  to  indicate  generally 
the  principles  which  have  been  adopted  by  the  courts  in  disposing 
of  the  questions  which  have  come  before  them.  As  a  panacea  for 
the  municipal  iUs,  real  or. supposed,  which  they  were  designed  to 
remedy,  the  constitutional  prohibitions  against  ''special  legislation'' 
in  respect  of  municipalities,  have,  we  repeat,  been  shown  by  experi- 
ence to  have  been  almost  worthless,  if  not,  indeed,  productive  of 
more  evils  and  mischiefs  than  they  have  cured  or  can  cure. 
Special  legislation  to  meet  the  wants,  requirements  and  special  needs 
of  each  municipality,  rather  than  g^ieral  laws  exdnsivdy,  is  con- 
sonant with  the  fundamental  principles  and  policy  of  local  self- 
government  and  home  rule,  and  in  our  judgment  the  true  remedy 
is  not  absolutely  and  sweepingly  to  prohibit  such  legislation,  but  to 
safeguard  it  from  legislative  abuse.  Such  is  the  plain  lesson  taught 
by  thirty  years'  experience. 

§  142.  General  and  Special  Laws  defined.  —  Under  the  con- 
stitutional prohibition  of  special  legislation  many  attempts  have 
been  made  to  define  general  and  special  laws  and  to  lay  down  some 
specific  rule  for  the  guidance  of  the  legislation  and  the  courts,  but  it 
is  not  too  much  to  say  that  no  satisfactory  rule  has  yet  been  obtained. 
It  is  of  course  apparent  that  a  statute  applicable  to  the  whole  State 
and  to  all  persons,  bodies  corporate,  and  property  within  the  State 
is  general,  but  as  a  practical  matter  such  statutes  are  relatively  few 
in  number.  Statutes  are  enacted  with  the  intention  that  they  shall 
remedy  some  existing  evil,  or  shall  operate  upon  some  contingency 
which  in  the  opinion  of  the  legislature  requires  to  be  regulated  and 
controlled  by  the  mandate  of  the  people.  It  is  therefore  apparent 
that  even  those  laws  which  by  common  consent  are  regarded  as 
general  are  not  universal  in  their  operation.  Hence  a  statute  is 
general  if  its  terms  apply  to,  and  its  provisions  operate  upon,  all 
persons  and  subject  matters  in  like  situation.    If  it  does  not  bring 
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within  its  operation  all  persons  and  subject  matters  in  substantially 
the  same  situation,  it  is  a  special  or  a  local  law.  This  is  the  founda- 
tion of  classification,  and  a  statute  which  relates  to  persons  or  things 
as  a  class  is  uniformly  held  to  be  a  general  law,  while  a  statute  which 
relates  to  particular  persons  or  things  of  a  class  is  special  and  comes 
within  the  constitutional  prohibition.^     A  general  law  need  not 


>  Wallace  v.  Board  of  Revenue,  140 
Ala.  491 ;  Madera  County  v,  Raymond 
Granite  Ck).,  139  Cal.  128;  People 
V.  Henahaw,  76  Gal.  436;  Gody  v. 
Murphey ,  89  Gal.  522 ;  People  v.  Gentral 
R.  Go.,  105  Gal.  576;  Escondido  High 
School  Dist.  V.  Escondido  Seminaiy, 
130  GaL  128;  Grovatt  v.  Mason,  101 
Ga.  246;  Bone  v.  State,  86  Ga.  108; 
Lorentz  v.  Alexander,  87  Ga.  444; 
Union  Savings  Bank  v.  Dottenheim, 
107  Ga.  606 ;  McGinnis  v.  Ragsdale, 
116  Ga.  245 ;  Lippman  v.  People,  175  111. 
101 ;  People  v.  Haselwood,  116  111.  319 ; 
People  V.  Hoffman,  116  IlL  587;  Gum- 
minks  V.  Chicago,  144  111.  563 ;  People 
V.  Martin,  178  HI.  611;  McAunich  v. 
Mississippi  &  M.  R.  Co.,  20  Iowa,  338; 
Haskell  v.  Burlington,  30  Iowa,  232 ; 
Iowa  Railroad  Land  Co.  v.  Soper,  39 
Iowa,  112;  State  v.  Hunter,  38  Kan. 
578,  590 ;  State  v.  Kansas  City,  50  Kan. 
508 ;  Nichols  v.  Walters,  37  Minn.  264 ; 
State  V.  Spaude,  37  Minn.  322 ;  State 
V.  Cooley,  56  Minn.  540;  Murray  v. 
Board  of  Gom'rs  of  Ramsey  County,  81 
Minn.  359 ;  State  v,  Tolle,  71  Mo.  645; 
State  V.  Herrmann,  75  Mo.  340 ;  Ruther- 
ford V.  Heddens,  82  Mo.  388;  State  v. 
Miller,  100  Mo.  439,  606;  Lynch  v. 
Murphy,  119  Mo.  163;  State  v.  Wofford, 
121  Mo.  61 ;  State  v.  Yancy,  123  Mo. 
391 ;  Dunne  v.  Kansas  City  Gable  R. 
Co.,  131  Mo.  1 ;  State  v.  Grannemann, 
132  Mo.  326;  State  «.  Gritzner,  134 
Mo.  512,  528;  State  v.  Walsh,  136  Mo. 
400;  State  v.  Thomas,  138  Mo.  95; 
Kansas  City  v.  Stegmiller,  151  Mo. 
189;  Bozeman  v.  Gad  well,  14  Mont. 
480*  State  v.  Rotwitt,  15  Mont.  29; 
Codlin  V,  Kohlhousen,  9  N.  Mex.  565; 
Matter  of  N.  Y.  Elevated  R.  Co.,  70 
N.  Y.  327;  Matter  of  East  River 
Bridge  Co.,  75  Hun,  119;  Johnson  v, 
Milwaukee,  88  Wis.  383;  Adams  v. 
Bek)it,  105  Wis.  363;  Bronson  v.  Ober- 
lin,  41  Ohio  St.  476;  Ladd  v.  Hoknes, 
40  Greg.  167;  Wheeler  v.  Philadelphia, 
77  Pa.  338;  Philadelphia  Company's 
Petition,  210  Pa.  490 ;  Seabolt  v,  North- 
imiberbmd  County,  187  Pa.  318 ;  Lewis 
County  V.  Gorden,  20  Wash.  80. 

In  Alabama,  general,  local,  and  spe- 


cial laws  are  defined  as  follows:  "A 
geiteral  law  within  the  meaning  of  this 
article  is  a  law  which  applies  to  the 
whole  State ;  a  local  law  is  a  law  which 
applies  to  any  political  subdivision  or 
subdivisions  of  the  State  less  than  the 
whole;  a  special  or  private  law  within 
the  meaning  of  this  article  is  one  which 
applies  to  an  individual,  association,  or 
corporation"  (Ala.  Const.,  1901,  $  110). 
Construing  this  provision,  it  has  been 
held  that  an  act  to  consolidate  'Hhe 
city  court  of  Birmingham,"  the  ''circuit 
court  of  Jefferson  County,"  the  ''crim- 
inal court  of  Jefferson  County,"  and  the 
"chancery  court  of  Jefferson  County," 
into  one  court  to  be  known  as  the  "cii^ 
cuit  court  of  Jefferson  County, "  was  a 
local  and  not  a  general  law  under  the 
definition  of  the  Constitution.  The 
court  said :  "  It  would  seem,  when  the 
term  'general  law'  is  employed,  it 
would  be  understood,  without  extrinsic 
aid,  to  mean  a  law  which  applies  to 
the  whole  State,  and  not  to  any  subdi- 
vision of  the  State  less  than  the  whole. " 
Wallace  v.  Board  of  Revenue,  140  Ala. 
491.  See  also  State  v.  Thompson,  142 
Ala.  98;  Little  v.  State,  137  Ala.  659. 
Section  105  of  the  Constitution  of 
Alabama,  1901,  provides:  "No  special, 
private,  or  local  law  shall  be  enacted 
m  any  case  which  b  provided  for  by  a 
fl»neral  law."  The  Supreme  Court  of 
Alabama,  in  the  case  of  Montgomery  v. 
Reese,  146  Ala.  410,  held  that  a  special 
act  purporting  to  authorise  the  city  of 
Montgomery,  Alabama,  to  issue  bonds 
to  refund  bonded  indebtedness  of  that 
cit^r,  was  invalid  because  of  the  pro- 
hibition contained  in  said  §  105  of  the 
Constitution,  there  being  at  the  time 
a  general  refunding  act  of  February  26, 
1903  (General  Laws  Alabama,  1903,  p. 
71)  in  force,  under  which  refunding 
bonds  might  be  issued.  See  infra,  §  175. 
It  has  been  said  that,  in  determin- 
ing whether  the  legislature  has  adopted 
a  proper  basis  of  classification  under 
these  constitutional  restrictions,  the 
courts  have  uniformly  applied  the 
same  distinctions  which  thsy  apply  in 
determining  whether  a  law  is  wnat  i« 
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embrace  all  things  governed.^  But  to  make  a  statute  applicable  to 
a  class  a  general  law,  it  must  be  framed  in  general  terms,  restricted 

commonly  called  class  legislation  t.  e.,  ties  of  cities  of  the  first  and  second  class 
legislation  which  selects  particular  to  the  construction  of  street-surface 
individuals  from  a  class  ana  imposes  railroad  is  not,  on  its  face,  directed  to 
upon  them  special  burdens  from  which  any  particular  railroad  or  locality,  and 
others  of  the  same  class  are  exempt,  is  a  general  law.  Kittinger  v.  Buffalo 
and  thus  denies  them  the  equal  pro-  Traction  Co.,  160  N.Y.  377.  In  Kucera 
tection  of  the  laws.  All  class  legisla-  v.  West  Chicago  Park  Com'rs,  221  111. 
tion  is  special  legislation,  although  all  488^  acts  to  enable  park  commissioners 
special  legislation  is  not  class  legisla-  to  issue  bonds  to  raise  funds  for  the 
tion  in  tDAt  sense  of  the  term.  The  acquisition  and  improvement  of  small 
evils  aimed  to  be  prevented  in  the  two  parks  and  pleasure  grounds,  and  to  en- 
instances  are  somewhat  different.  But  able  them  to  issue  bonds  for  the  com- 
the  test  of  propriety  of  the  method  pletion,  improvement,  and  maintenance 
of  classification  is  the  same  in  both,  of  public  parks  and  boulevards  under 
State  V.  Cooley,  56  Minn.  540.  The  their  control,  and  to  provide  a  tax  for 
distinction  between  a  special  and  a  the  payment  of  the  same,  were  held 
general  law  mav  not  be  capable  of  not  to  be  unconstitutional  as  special 
beinff  f ormulatecT  in  a  definition  which  legislation,  since  the  acts  specified  the 
is  exhaustive  of  the  subject  and  appli-  boards  of  public  park  commissioners  to 
cable  to  every  case,  and  the  question  which  thev  applied  in  general  terms, 
may  be  better  determined  upon  a  con-  which  might  apply  to  more  boards  than 
sideration  of  each  particular  case  pre-  one,  and  the  legislative  department 
sented  for  its  application  by  taking  into  mieht  properly  regard  the  boards  of 
view  the  subject  and  character  of  the  puSlic  park  commissioners  to  which 
law  as  well  as  the  individuals  upon  each  applied  as  in  a  class  to  which  the 
whom  it  is  to  operate.  People  v.  statute  could  applv  without  constitu- 
Central  Pac.  R.  Co.,  105  Cal.  576.  A  tional  objection,  while  other  boards  of 
statute  requiring  fire  escapes  on  build-  public  park  commissioners  were  ex- 
ings  four  stories  or  more  in  height,  eluded  from  the  operation  thereof, 
except  such  as  are  used  for  residence  Distinguishing  Pettibone  v.  West 
purposes  exclusively,  with  a  proviso  Chicago  Park  Com'rs,  215  111.  304.  A 
that  all  buildings  more  than  two  statute  ''to  provide  for  the  classifica^ 
stories  in  height  used  for  manufactur-  tion  of  real  estate  and  other  property 
ing  purposes  shall  also  have  fire  escapes,  for  purposes  of  taxation,  and  for  the 
is  a  general  and  not  a  special  law.  Arms  election  of  assessors,  and  for  prescribing 
V.  Ayer,  192  111.  601.  the  duties  thereof  in  cities  of  the  second 

In   Georgia^  the  Constitution  pro-  class,"  is  neither  local  nor  special,  since 

vides :  "  Laws  of  a  ^n^td  nature  snail  it  is  upon  a  subject  of  municipal  govem- 

have  uniform  operation  throughout  the  ment  within  the  reasons  of  classifica- 

State,  and  no  special  law  shall  be  en-  tion,  and  it  appHes  to  all  members 

acted  in  any  case  for  which  provision  of  the  class.     Philadelphia  Company's 

has  been  made  b^  an  existing  law."  Petition,  210  Pa.  490,  citing  Bruce  v. 

Under  this  provision  a  statute  which  Pittsbuig,  166  Pa.  152. 

establishes  a  system  of  road  laws  pre-  '  Hawthorn  v.  People,  109  111.  302, 

scribing  in  general  terms  how  and  by  312 ;  State  v.  Spaude,  37  Minn.  322 ; 

what  instrumentalities  public  roads  are  State  v.  Cooley,  56  Minn.  540.     Th^ 

to  be  established,  laid  out,  and  main-  fact  that  an  act  operates  only  upon  a 

tained  applicable  to  the  whole  State  limited  area  or  upon  persons  within  a 

and  excepting  no  county  or  district,  is  a  specified   locality,  and   not  generally 

general  law,  and  is  not  rendered  uncon-  throughout  the  State,  is,  in  most  cases, 

stitutional  because  of  the  fact  that  at  a  reasonably  accurate  test  by  which  to 

the  time  of  the  enactment  of  such  determine  whether  the  act  is  general  or 

statute  and   before   the   adoption   of  local.     But  it  is  not  decisive  in  all 

the  Constitution  certain  counties  had  cases.    Femison  v,  Ross,  126  N.  Y.  459, 

spcHcial  laws  for  working  their  roads  aff'g  59  Hun,  207.     The  fact  that  a 

which  are  not  repealed  or  superseded,  statute  is  not  to  go  into  effect  until 

Mattox  V.  Knox,  96  Ga.  403.  fifteen  months  after  its  passage  does 

An  act  validating  all  defective  con-  not  render  it  local  or  special,  if  it  is 

sents  given  by  the  municipal  authori-  otherwise  general.  Verges  v,  Milwaukee 
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to  no  locality,  operating  equally  upon  all  of  a  group  of  objects,  which, 
having  regard  to  the  purposes  of  the  legislation,  are  distinguished 
by  characteristics  sufficiently  marked  and  important  to  make  them 
a  class  by  themselves.^  The  test  of  the  generality  of  a  statute  is  the 
appropriateness  of  its  provisions  to  the  objects  that  it  excludes.  It 
must  exclude  none  whose  conditions  and  wants  render  such  legisla- 
tion equally  necessary  or  appropriate  to  them  as  a  part  of  the  class.' 
And  although  the  number  of  persons  upon  whom  a  general  law  may 
have  any  direct  effect  may  be  very  few,  it  must  operate  equally  and 
uniformly  upon  all  brought  within  the  relations  and  circumstances 
for  which  it  provides.'  It  is  the  substance  and  not  the  mere  form 
given  to  the  enactment  which  determines  its  constitutionality.  If  the 
statute  must  produce  a  result  clearly  and  unquestionably  forbidden 
by  the  Constitution,  it  cannot  be  upheld,  whatever  be  its  form  of  ex- 
pression.^ A  law  is  special  in  a  constitutional  sense  when  by  force 
of  an  inherent  limitation  it  arbitrarily  separates  some  persons,  places, 
or  things  from  others  upon  which  but  for  such  limitation  it  would 
operate.^    It  is  special  when  it  confers  particular  privileges  or  im- 


County,  116  Wis.  191.  An  act  applica- 
ble to  all  officers  elected  after  it  takes 
effect  is  general.  The  fact  that  it  does 
not  apply  to  incumbents  in  office  does 
not  make  it  special.  People  v,  Hen- 
shaw,  76  Gal.  436;  Vail  v.  San  Diego 
County,  126  Cal.  35;  Harmon  v. 
Madison  Counter,  153  Ind.  68.  A  con- 
stitutional provision  that  "the  General 
Assembl]^  snail  have  no  power  to  estab- 
lish criminal  courts,  except  in  counties 
having  a  population  exceeding  fifty 
thousand,"  does  not  mean  that  the  leg- 
islature, in  the  exercise  of  such  power, 
must  include  everv  county  in  the  State ; 
and  an  act  passed  in  pursuance  of  this 
provision,  creating  a  criminal  court  in  a 
certain  coimty  having  a  population  ex- 
ceeding fiftv  thousand,  was  held  not  to 
be  a  special  or  local  law,  although  its 
ap{>Iication  was  purely  local,  the  consti- 
tutional provision  beine  an  express  rec- 
ognition of  the  power  of  the  General  As- 
sembly to  e.staDlish  criminal  courts  in 
counties  having  a  population  exceeding 
50,000.  Stater.  Etchman,  189  Mo.  648. 
»  Van  Riper  v.  Parsons,  40  N.  J.  L.  1 ; 
8.  c.  40  N.  J.  L.  123:  Rutgers  v.  New 
Brunswick,  42  N.  J.  L.  51;  State 
Board  of  Assessors  v.  Central  R.  Co., 
48  N.  J.  L.  146;  Wheeler  v.  Philadel- 
phia, 77  Pa.  338;  Seabolt  v.  Northum- 
berland County,  187  Pa.  318.  The 
duration  or  continuance  of  a  statute  as 
a  law  has  nothing  to  do  with  its  charac- 


ter as  ^neral  or  special.  If  it  be  gen- 
eral in  Its  application  while  it  continues 
in  force,  it  is  none  the  less  general  be- 
cause its  duration  is  limited.  State  v. 
Cooley,  56  Blinn.  540. 

'  Randolph  v.  Wood,  49  N.  J.  L.  85 ; 
Van  Riper  v.  Parsons,  40  N.  J.  L.  1,  9 : 
In  re  Cleveland,  52  N.  J.  L.  188 ;  Budd 
V.  Hancock,  66  N.  J.  L.  133;  Rutgers 
CoUege  V.  Moigan,  70  N.  J.  L.  460; 
Wanser  v,  Hoos,  60  N.  J.  L.  482 ;  Oalvo 
V.  Westcott,  55  N.  J.  L.  78. 

'  People  V.  Wright,  70  HI.  388,  308; 
People  V.  Cooper,  83  111.  585. 

*  People  V.  Cooper,  83  HI.  585; 
State  V.  Herrmann,  75  Mo.  340 ;  Mur- 
nane  v.  St.  Louis,  123  Mo.  491 ;  Dunne 
V.  Kansas  City  C.  R.  Co.,  131  Mo.  1; 
State  V.  Stuht,  52  Neb.  209;  Rutgers 
V.  New  Brunswick,  42  N.  J.  L.  51,  54; 
Van  Cleve  v.  Passaic  Valley  Sewera^n 
Com'rs,  71  N.  J.  L.  183 ;  afrd  71  N.  J. 
L.  574;  Kelley  v.  State,  6  Ohio  St. 
269 ;  State  v.  Judges,  21  Ohio  St.  1,11; 
State  V.  Hipp,  38  Ohio  St.  199;  State 
V.  Pugh,  43  Ohio  St.  98;  Pump  v. 
Com'rs  of  Lucas  County,  69  Ohio  St. 
448;  Ladd  v.  Holmes,  40  Ore^.  167. 
Publication  of  notice  of  intention  to 
apply  for  the  enactment  of  a  law, 
made  in  the  method  prescribed  for 
special  laws,  does  not  make  the  law 
special  when  in  fact  it  is  general. 
State  V.  Stratton,  136  Mo.  423. 

*  Budd  V.  Hancock,  66  N.  J.  L.  133 ; 
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poses  peculiar  disabilities  or  burdensome  conditions,  in  the  exercise 
of  a  common  right,  upon  a  class  of  persons  arbitrarily  selected  from 
the  general  body  of  those  who  stand  in  precisely  the  same  relation 
to  the  subject  of  the  law.^ 

§  143.  Uniformity  of  Oporatlon  iindor  Prohibition  of  Special  Laws. 
—  In  those  States  in  which  the  Constitutions  simply  prohibit  the 
enactment  of  local  or  special  legisUUion  upon  specified  subjects 
vnthout  any  specific  requirement  that  laws  of  a  general  nature  shall 
have  a  uniform  operation,  it  has  sometimes  been  said  that  among 
the  evils  which  led  to  the  adoption  of  the  constitutional  prohibition 
of  special  legislation  was  the  dissimilarity  in  the  provisions  of  the 
charters  of  different  cities  when  no  substantial  reason  existed  therefor, 
and  that  the  prohibition  was  intended  to  bring  to  uniformity  the 
charters  of  municipalities.'  But  a  simple  prohibition  of  special 
legislation  is  not  a  requirement  that  the  laws  shall  be  uniform  or 
have  a  uniform  operation.'  Uniformity  of  provision  or  result  is 
merely  one  of  the  distinctions  judicially  applied  to  determine  the 
local  or  special  or  general  character  of  the  statute  challenged,  and  is 
not  an  essential  condition  to  the  validity  of  the  act.*  The  term  "gen- 
eral law  "  does  not  import  universality  in  the  subjects  or  operation 
of  such  law.  The  constitutional  prohibition  calls  for  the  enactment 
in  this  particular  field  of  legislation  of  general  acts,  but  such  so-called 
general  acts  are,  for  the  most  part,  special  and  local  in  their  effect 
and  appUcability,  provided  the  widest  possible  signification  be  placed 
on  the  terms  special  and  local.  A  law  settling  the  methods  by  which 
all  railroads  should  become  incorporated  would  be  special  in  the 

Van  Cleve  v,  Passaic  Valley  Sewerage  association,  or  individual  any  special  or 

Com'rs,  71  N.  J.  L.  183;    atrd  71  N.  J.  exclusive  privilege,  immunity,  or  fran- 

L.  574 ;  Dunne  v,  Kansas  City  G.  R.  Co.,  chise.    The  act  was  held  to  be  special, 

131  Mo.  1.  and  therefore  invalid,  because  it  gave 

'  Pasadena  o.  Stimson,  91  Cal.  238 ;  the  bounty  to  only  one  person  in  each 

Dougherty  v.  Austin,  94  GaL  601,  620 ;  county,  the  court  remarking :  *'  It  would 

Welsh  V.  Branlet,  98  Cal.  218,  219;  not  have  been  more  special  if  it  had  con- 

Darcy  v,  San  Jose,  104  Cal.  642 ;  Bloss  ferred  the  privilege  to  dig  an  artesian 

V.   Lewis,    109   Cal.   493 ;    Escondido  well  on  some  designated  person."    But 

High  School  Dist.  t^.  Escondido  Semi-  quaeret 

nary,    130   Cal.    128;    Van   Riper  v.  *  People  v.  Cooper,  83  111.  585,  690 ; 

Parsons,  40  N.  J.  L.  1 ;    Woodruff  v.  Cummings  v.   Chicago,    144    111.   563. 

Freeholders  of  Passaic,  42  N.  J.  L.  533.  See  also  People  v.  Board  of  Trustees, 

In  McRae  v.  County  of  Cochise,  5  Ariz.  170  111.  468. 

26,  a  statute  authorizing  the  various  '  Warner  v,  Hoagland,  51  N.  J.  L. 

counties  to  offer  a  reward  to  be  paid  to  62,  72;  Cummings  v,  Chicago,  144  111. 

the  person  first  obtaining  an  artesian  563. 

well,  was  held  to  be  in  coDdOict  with  the  *  Commonwealth  v,  Middleton,  210 

provisions  of  the  Act  of  Congress  of  Pa.  582;   Stegmaier  v,  Jones,  203  Pa. 

1886,  S  1,  prohibiting  the  legislatures  47 ;  Commonwealth  v.  Brown,  210  Pa. 

of   territories   from   passing   local   or  29. 
special  laws  granting  to  any  corporation, 
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sense  that  it  would  be  confined  in  its  operation  to  but  a  single  kind 
of  corporations^  and  so  a  law  would  be  local  by  the  same  test  that 
provides  for  the  organization  under  one  system  of  all  the  municipal 
governments  in  the  State,  as  such  a  law  would  manifestly  have  a 
restricted  effect  with  respect  to  locality.  But,  under  the  usage  touch- 
ing the  terms,  such  statutes  have  always  been  regarded  as  general 
laws.^  The  prohibition  is  not  against  the  enactment  of  a  general  law 
which  may  by  possibility  produce  local  results.  If  the  efiFect  result- 
ing from  a  statute  is  the  test  of  its  constitutionality,  it  will  be  im- 
practicable to  offer  privileges  to  municipalities,  and  every  law  to 
affect  them  would,  of  necessity,  have  to  be  a  mandatory  regulation. 
In  every  statute  conferring  franchises  upon  these  public  bodies,  to 
be  used  or  not  used  at  will,  there  is  a  potentiality  that  the  result  will 
vary  in  different  localities.'  Therefore  the  uniformity  resulting  from 
the  constitutional  mandate  that  special  laws  shall  not  be  enacted, 
must  be  sought  for,  not  in  the  result  which  flows  from  the  free  un- 
hampered exercise  of  the  created  power  of  local  government,  but 
in  the  fact  that  every  locality  is  afforded  a  like  right  to  adopt  and 
exercise  in  its  own  way  the  same  powers  which  are  bestowed  upon 
every  other  like  political  body.  To  the  one  no  privilege  must  be 
offered  for  acceptance  which  is  not  extended  to  the  other.  The 
authority  given  must  be  the  same,  although  it  may  be  executed 
in  a  different  way  or  in  the  same  way  at  the  option  of  the 
recipient* 

§  144.  Oonatitational  Beqnirement  of  UnJfonnity  of  Operation.  — 
In  some  of  the  States  a  requirement  is  to  be  found  that  all 
laws  of  a  general  nature  shall  have  a  uniform  operation.  It  is 
the  generally  accepted  doctrine  that  judicious  classification  and 
discrimination  between  classes  does  not  violate  this  provision  of 
the  Constitution.  A  statute  is  uniform  in  its  operation  if  it 
applies  alike  to  all  persons  or  subjects  within  the  class  to  which 
it  relates.^     This  provision  has  been  held  to  be  mandatory  upon 


•  Van  Riper  v.  ParsonB,  40  N.  J.  L.  be   repealed   before  the   general  law 
1,  8 ;  8.  c.  40  N.  J.  L.  123.  becomes  operative  therein,  does  not 

•  In  re  Cleveland,  61  N.  J.  L.  319,  render  a  law  which  is  general  in  its 
aflPd  62  N.  J.  L.  188.  terms,  and  is  in  good  faith  so  framed 

»  In  re  Cleveland,  62  N.  J.  L.  188,  that  all  parts  of  the  State  may  come 

aflPg  61  N.  J.  L.  319;    Zumstein  v.  within  the  circle  of  its  operation,  any 

MuUen,  67  Ohio  St.  382.    The  fact  that  the  less  a  general  law.    State  v.  Thomp- 

at  the  time  of  its  p&ssage  there  may  be  son,  142  Ala.  98. 
in  the  State  certain  localities  where        *  Chicago.  B.  &,  Q.  R.  Co.  v.  Iowa,  94 

there  are  no  objects  for  its  present  U.  S.  165;  People  «.  Henshaw,  76  Cal. 

operation,  or  where  there  are  special  436;  People  v.  Central  Pac.  R.  Co.,  105 

laws  alretMiy  in  existence  which  must  Cal.  576;    Hellman  v,  Shoulters,  114 
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the  legislature.^  When,  however,  a  statute  is  required  to  operate 
uniformly,  the  constitutional  requirement  is  not  met  if  one  or 
more  cities  or  counties  is  expressly  excepted  from  its  operation,' 

Richardson  v.  Board  of  Education,  72 
Kan.  629;  Kelley  v.  State,  6  Ohio  St. 
269;  State  v.  Powers,  38  Ohio  St.  54, 
63;  Ex  parte  Falk,  42  Ohio  St.  638; 
State  V.  EUet.  47  Ohio  St.  90;  State  v, 
Bargus,  53  Ohio  St.  94. 

Construing  the  provision  in  the  Con- 
stitution of  Kansas  that  "All  laws  of  a 
general  nature  shall  have  a  uniform 
operation  throughout  the  State;  and 
in  all  cases  where  a  general  law  can  be 
made  applicable,  no  special  law  shall 
be  enacted,"  the  court,  in  Rambo  v. 
Larrabee,  67  Kan.  634,  pointed  out  the 
distinction  made  between  ''laws  of  a 
general  nature"  and  "general  laws." 
"If  the  nature  of  the  Uw  is  general, 
which  is  a  question  for  the  courts,  the 
law  in  its  form  and  operation  must  be 
general.  If  the  nature  of  the  law  is 
special,  its  form  and  operation  may  be 
either  general  or  special,  as  the  legisla- 
ture may  decide.  This  inteipretation 
we  think  to  be  clearly  required  by  all  of 
the  terms  of  this  section.  While  it  may 
not  be  in  conformity  with  some  assumjo- 
tions  in  a  few  cases  decided  by  tms 
court,  we  think  it  not  against  any,  and 
that  it  is  consonant  with  most  of  them." 
This  construction  was  adhered  to  in 
Richardson  v.  Board  of  Education, 
72  Kan.  629;  84  Pac.  Rep.  538,  where 
Qreene,  J.,  said:  "With  reference  to 
this  section,  subjects  of  legislation 
may  be  divided  into  three  classes: 
First,  those  which  the  Constitution 
specifically  points  out  as  subjects  of 
general  laws  only,  such  as  conferring 
corporate  powers,  &c. ;  second,  sul> 
jects  of  a  general  nature  which  are  as 
clearly  witnin  the  inhibition  of  special 
legislation  as  those  specifically  excluded 
therefrom;  and  third,  subjects  which 
are  not  of  a  general  nature,  and  which 
may,  therefore,  be  controlled  by  gen- 
eral or  special  laws  within  the  discre- 
tion of  the  legislature."  See  also  post, 
i  176. 

'  State  V,  Buckley,  60  Ohio  St.  273; 
State  V.  Baigus,  53  Ohio  St.  94;  Darl- 
ing V.  Rodgers,  7  Kan.  592 ;  Robinson 
V.  Perry,  17  Kan.  248.  Under  a  con- 
stitutional requirement  that  the  sys- 
tem of  county  government  shall  be 
uniform,  the  legislature  cannot,  in  a 
scheme  of  geneial  county  government, 
create  a  class  composed  of  a  single 
member,  and  confer  upon  the  district 


CaL  136,  147;  Vail  v.  San  Di^o 
County,  126  Cal.  35;  Sanchez  v.  For- 
dyoe,  141  CaL  427 ;  Johnson  v.  Gunn, 
148  Cal.  745;  Crovatt  v.  Mason,  101 
Ga.  246;  McAunich  v.  Mississippi  & 
M.  R.  Co.,  20  Iowa,  343;  Haskel  v. 
Burlington,  30  Iowa,  232 ;  Iowa  Rail- 
road Land  Co.  v.  Soper,  39  Iowa,  1 12, 
116;  Primffhar  State  Bank  v.  R^rick, 
96  Iowa,  2^8;  Rambo  v.  Larrabee,  67 
Kan.  634 ;  State  v.  Powers,  38  Ohio  St. 
54 ;  Cincinnati  St.  R.  Co.  v,  Horstman, 
72  Ohio  St.  93;  Gentsch  v.  State,  71 
Ohio  St.  151;  Ladd  v.  Hohnes,  40 
Oreg.  167;  State  v.  Farmers  &  Mer- 
chants Irrig.  Co.,  59  Neb.  1, 4 ;  Green  v. 
State,  49  Tex.  Grim.  Rep.  380;  92  S.  W. 
Rep.  847;  Ex  parU  Massey  (Tex. 
Crun.  Rep.),  92  S.  W.  Rep.  1083; 
Bloomer  v.  Bloomer,  128  Wis.  297. 
In  Ohio,  it  was  lon^  recognized  as 
the  general  rule  that  judicious  classifi- 
cation and  discrimination  between 
classes  does  not  destroy  the  uniformity 
required  by  the  Constitution.  State  v. 
Powers,  38  Ohio  St.  54.  But  in  State 
V.  Spellmire,  67  Ohio  St.  77,  decided 
very  shortly  after  the  Supreme  Court 
of  that  State  held  the  system  of  classi- 
fication of  municipalities  which  had 
long  existed  and  been  recognized  by 
the  courts  to  be  unconstitutional  as 
special  legislation  on  a  prohibited 
subject,  the  court  declared  that,  imder 
the  requirement  of  the  Ohio  Constitu- 
tion, that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation  through- 
out the  State,"  the  operation  must  be 
uniform  throughout  tne  State,  t.  6.,  as 
to  territory  it  must  operate  univer- 
sally, as  to  persons  and  things  it  must 
operate  on  all  persons  and  things  in 
the  same  condition  and  category ;  and 
that  when  a  law  is  available  in  every 
part  of  the  State  as  to  all  persons  and 
things  in  the  same  condition  or  cate- 
gory throughout  the  State,  it  is  of  imi- 
form  operation.  This  decision  seems 
to  limit  or  qualify  the  principle  of  classi- 
fication, but  in  the  subsequent  case  of 
Gentsch  v.  State,  71  Ohio  St.  151, 
the  principle  of  classification  was  fully 
recognized  and  re-established.  See 
also  State  v,  Hickman,  5  Ohio  C.  C. 
N.  8.  175;  see  supra,  §  140  of  this 
chapter,  and  infra,  §  145  of  this 
chapter. 

^  Rambo  v.  Larrabee,  67  Kan.  634; 
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or   if   a   particular    person    or   persons    are   excepted    from    its 
operation.^ 

§  145.  Beqnirement  of  Uniformity  of  Operation  in  Ohio  Oon- 
stitntion.  —  The  Constitution  of  the  State  of  Ohio  requires  that  "all 
laws  of  a  general  nature  shall  have  a  uniform  operation  throughord 
the  State,"  ^  As  construed  by  the  courts,  this  provision  is  not  merely 
directory,  but  is  mandatory,  and  a  statute  which  violates  it  is  void.' 
The  only  prohibition  of  special  laws  to  be  found  in  the  Ohio  Con- 
stitution is  that  the  legislature  "shall  pass  no  special  act  conferring 
corporate  powers,"  '  which,  as  we  have  seen,  has  been  held  to  include 
within  its  operation  acts  conferring  corporate  powers  upon  munici- 
palities.^ The  requirement  that  laws  of  a  general  nature  shall  have 
a  uniform  operation  throughout  the  State  has  been  brought  many 
times  to  the  attention  of  the  courts  and  has  received  special  considera- 
tion from  it.  It  might  seem,  indeed,  that  undue  weight  has  been 
given  to  this  provision,  and  that  it  has  been  applied  in  cases  where 
there  was  no  substantial  reason  for  its  application.  The  attention 
of  the  courts  seems  to  have  been  directed  to  an  effort  to  determine 
what  laws  are  of  a  "general  nature, "  and  the  decisions  of  the  court 
upon  the  construction  of  these  words  seem  to  have  led  to  consider- 
able confusion.  Under  this  constitutional  provision  the  courts  hold 
that  laws  of  a  general  nature  must  have  a  uniform  operation  through- 
out the  State,  but  if  the  subject  matter  be  of  a  local  nature  the  legisla^ 
ture  may  provide  therefor  by  laws  either  general  or  local  in  form. 
The  difficulty  is  in  determining  whether  the  subject  matter  of  a 
statute  be  of  a  general  nature  or  not.^    In  some  cases  it  has  been 

attorney  of  that  class  alone  the  power  fomia,  and  that  this  provision  first 

to  appoint  deputies,  such  power  being  foimd  a  place  in  the  bill  of  rights  of  the 

in  other  counties  exercised  in  a  different  Constitution    of    KansM.      McGiU    v, 

way.     Welsh  v.  Bramlet,  98  Cal.  219.  State,  34  Ohio  St.  228,  239. 

»  Miller  v.  Kister,  68  Cal.  142 ;  Om-        »  Falk,  Ex  parte,  42  Ohio  St.  638. 
nibus  Raibroad  Co.  v.  Baldwin,  67  CaL        *  Ohio  Const.,   1851,  art.  xiii.  §  1. 

160;    French  v.  Teschemaker,  24  CaL  There  is  a  further  direction  that  the 

518,   545.     Under  the   constitutional  legislature  ''shall  provide  for  the  or- 

requirement  of  uniformity  a  statute  ganization  of  cities  and  incorporated 

must  not  grant  to  any  citizen  or  class  villages  by  general  Laws."   Ohio  Const., 

of  citizens  privileges  which  upon  the  1851,  art.  xiii.  §  6.     But  as  the  cases 

same  terms  and  under  the  same  cir-  relating    to     municipal     corporations 

cumatances  shall  not  equally  belone  to  have  usually  arisen  under  the  express 

all  citizens.    Brooks  v,  Hyde,  37  Cal.  prohibition  of  special  acts  conferring 

366;    Ex  parte  Smith,   38   Cal.   710;  corporate  powers,  this  provision   (art. 

People  V.  Henshaw,  76  Cal.  436.  xiii.  §  6)  need  not  be  taken  into  consid- 

•  Ohio  Const.,  1851,  art.  ii.  §  26;  eration  at  the  present  time. 
9upra,  §§  140,  141  of  this  chapter.    It        *  Ante,  §  71. 

has  been  said  that  the  provision  of  the        *  State  v.  Powers,  38  Ohio  St.  54 ; 

.Ohio  Constitution  on  tnis  subject  was  Pump  v.  Com'rs  of  Lucas  County,  69 

taken  from  the  Constitution  of  Cali-  Ohio  St.  448. 
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said  that  a  law  is  not  necessarily  of  a  general  nature  merely  because 
it  is  upon  a  general  subject  or  because  the  same  result  might  have 
been  reached  by  a  general  law,  and  special  legislation  upon  a  subject 
matter  in  its  nature  local  is  not  prohibited  by  this  requirement.*  But 
the  contrary  view  has  also  been  taken,  and  it  has  been  declared  that 
under  a  provision  of  this  nature  all  laws  of  a  general  nature  must 
have  a  uniform  operation  throughout  the  State,  and  a  subject  matter 
which  is  general  must  be  legislated  upon  by  laws  so  operating.  A 
subject  matter  which  can  reasonably  be  covered  and  provided  for 
by  a  general  law  can  have  no  special  or  local  legislation  as  to  it  or 
any  of  its  parts.  If  the  general  law  should  be  found  too  broad  or 
too  narrow,  the  remedy  lies  in  an  amendment  of  the  general  law  so 
as  to  remedy  the  defect  throughout  the  whole  State,  and  not  in  pass- 
ing a  special  or  local  law  as  to  some  subject  matter  to  be  carved  out 
of  and  separated  from  the  general  subject.'  It  has  also  been  said 
that  the  best  evidence  that  a  subject  matter  can  be  covered  and  pro^ 
vided  for  by  a  general  law  having  a  uniform  operation  throughout 
the  State  is  the  fact  that  such  a  general  law  has  been  passed  upon 
that  subject  matter.  When  such  is  the  case,  no  local  or  special  law 
can  be  constitutionally  enacted  on  that  subject.'  But  if  the  subject 
matter  of  a  statute  has  not  been  covered  by  a  general  law  operating 
uniformly,  the  legislature  must  form  its  own  judgment  as  to  whether 
or  not  such  subject  matter  is  of  a  general  nature  and  capable  of 
being  covered  by  a  general  law  operating  uniformly,  the  final  decision 
as  to  the  constitutionality  of  the  statute  resting  with  the  court.*  But 
even  with  these  restrictions  it  seems  to  have  been  finally  determined 
that  this  provision  of  the  Constitution  does  not  prohibit  judicious 
classification  and  discrimination  between  classes.^  It  is  not  possible 
within  the  scope  of  the  present  work  to  make  an  exhaustive  examina- 
tion of  the  decisions  of  this  court  defining  what  are  laws  of  a  general 
nature,  but  within  that  category  have  been  held  to  be  included  such 
laws  as  the  jurisdiction  and  punishment  of  minor  offences,*  the 
right  to  trial  by  jury,'  elections,®  taxation  for  county  purposes,'  the 

»  State  V.  Shearer,  46  Ohio  St.  275.  State  v.  Winch,  46  Ohio  St.  663 ;  Falk, 

See  also  State  v.  Pugh,  43  Ohio  St.  98;  Ex  parU,  42  Ohio  St.  638. 

State  V.  Covington,  29  Ohio  St.  102 ;  ^  Silberman  ».  Hay,  59  Ohio  St.  682. 

State  V.  Powers,  38  Ohio  St.  64 ;  State  But  a  statute  regulating  the  selection 

V.  Baughman,  38  Ohio  St.  455.  of  jurors  in  a  county  is  not  a  subject  of 

•  State  V,  Spellmire,  67  Ohio  St.  77.  'a  general  nature  within  the  reqmre- 

•  Ih,  ment     of    uniformity    of    operation. 
«  Ih.  McGiU  V.  State,  34  Ohio  St.  228. 

•  Gentsch  v.  State,  71  Ohio  St.  151 ;  'State  ».  Buckley,  60  Ohio  St.  273. 
State  V.  Powers,  38  Ohio  St.  54.  But  •  Pump  v,  Gom'rs  of  Lucas  County, 
see  State  v.  Spellmire,  67  Ohio  St.  77.     69  Ohio  St.  448.     The  refunding  of 

'  Kelley  v.  State,  6  Ohio  St.  269;  taxes   erroneously   paid   b   a   matter 
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employment  of  tax  inquisitors  by  county  authorities,^  fees  and  com- 
pensation of  county  officers,'  the  support  of  the  poor,'  schoob,^  public 
highways,'  public  street  improvements,*  highway  bridges,^  the  erec- 
tion of  coimty  buildings,'  public  parks  in  cities.* 

§  146.  The  Province  of  the  Oonrts.  —  Constitutional  prohibi- 
tions of  the  enactment  of  special  laws  on  designated  matters  are 
equivalent  to  a  command  that  general  laws  alone  shall  be  enacted 
for  the  purposes  named,^  and  abrogate  the  power  formerly  possessed 
by  the  general  assembly  to  legislate  on  these  subjects  by  local  or 
special  laws."  The  people  having  seen  fit  to  prescribe  as  to  certain 
subjects  the  method  of  legislation  by  ordaining  that  no  local  or 
special  law  relating  to  those  subjects  shall  be  passed,  the  question 
whether  in  any  given  case  the  legislature  has  transcended  its  power 
and  passed  a  law  in  conflict  with  that  limitation  is  essentiaUy  a  quea^ 
Hon  of  law  and  miut  necessarily  be  decided  by  the  courts.  The 
power  of  classification  and  the  extent  thereof,  as  well  as  what  are 
local  or  special  laws,  have  been  frequently  held  to  be  judicial  and 
not  merely  legislative."  But  the  legislature  may  determine  what 
differences  in  situation,  circumstances,  and  needs  call  for  a  differ- 
ence of  class,  subject  to  the  supervision  of  the  courts,  as  the  final 
interpreters  of  the  Constitution,  to  see  that  it  is  actually  classification^ 
and  not  special  legislation  under  that  guise.  The  presumption  is 
always  in  favor  of  the  legislative  command,  and  it  must  prevail  unless 
clearly  transgressing  the  constitutional  prohibition."     If  the  dis- 

which  is  in  no  respects  local,  but  is  of  *°  People  v,  Ck>oper,  83  111.  6S6;  Van 

general  interest,  and  must  be  governed  Riper  v.  Parsons^  40  N.  J.  L.  1. 

by  a  general  law  operating  uniformly  "  True  v.  Davis,  133  111.  622 ;  People 

throughout    the    State.      Com'rs    v,  v.  Martin,  178  111.  611,  622. 

Rosche,  50  Ohio  St.  103.  "  Ayar's  Appeal,  122  Pa.  266;  post, 

»  State  V.  Lewis,  74  Ohio,  403.  §  160,  Ruan  Street,  132  Pa.  257;  Cos- 

«  State  V,  Yates,  66  Ohio  St.  546.  tello  v.  Wyoming,  49  Ohio  St.  202; 

Contra,  Pearson  v.  Stephens,  56  Ohio  Foley  v.  Hoboken,  61  N.  J.  L.  478 ;  An* 

St.  126;  State  v.  Judges,  21  Ohio  St.  1.  geU  v.  Cass  County,  11  N.  Dak.  266. 

»  State  V.  Bargus,  53  Ohio  St.  94.  "  Lloyd  v.  Smith,  176  Pa.  213 ;  State 

*  State  V.  Powers,  38  Ohio  St.  54;  v.  Baker,  55  Ohio  St.  1;  Gentsch  v. 
State  V.  Spellmire,  67  Ohio  St.  77;  State,  71  Ohio  St.  161 ;  Freeholders  of 
State  V.  Hickman,  5  Ohio  C.  C.  K.  s.  Hudson  v.  Clarke,  66  N.  J.  L.  271 ; 
175.  Contra,  State  v.  Shearer,  46  Ohio  Wanser  v.  Hoos,  60  N.  J.  L.  482,  483; 
St.  275.  Commonwealth  v.  Moir,  199  Pa.  634, 

■  Hixson  V,   Burson,   64  Ohio  St.  546;  People  v.  Henshaw,  76  Cal.  442; 

470;   Mott  V.  Hubbard,  59  Ohio,  199.  Darcy  v.  San  Jose,  104  Cal.  642.    It  b, 

Contra,  State  v.  Franklin   County  as  we  think,  riffhtly  held  that  it  is  not 

Com'rs,  36  Ohio  St.  458.  the  province  of  the  court  to  determine 

*  Adkins  v.  Toledo,  6  Ohio  C.  C.  how  many  classes  are  necessary.  The 
N.  B.  433.  proper  determination  of  that  question 

^  State  V.  Davis,  56  Ohio  St.  15.         of  necessity  depends  upon  a  variety  of 

*  State  V.  Brown,  60  Ohio  St.  462.     considerations  which  are  for  the  l^sla- 

*  State  V,  Cowles,  64  Ohio  St.  162.      ture  and  not  for  the  courts.    Welsh  v. 
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tinctions  are  genuine,  and  not  merely  artificial  and  irrelevant  means 
of  evading  the  constitutional  prohibition,  the  courts  cannot  declare 
the  classification  void,  though  they  may  not  consider  it  to  be  on  a 
sound  basis.  The  test  is,  not  wisdom,  but  good  faith  in  the  classi- 
fication.^ Thb  last  sentence  is  the  assertion  of  a  soimd  principle, 
and  one  which  the  author,  in  considering  the  multitudinous  decisions 
of  the  courts  in  various  States  upon  the  subject  of  "special*'  and 
"general"  laws,  thinks  has  too  often  been  overlooked.  The  courts, 
instead  of  accepting  or  respecting  the  legislative  judgment,  have  not 
unfrequently  assumed  the  prerogative  of  substituting  their  own,  and 
of  deciding  that  the  legislative  judgment  was  not  given  in  good  faith, 
or  was  not,  under  all  the  facts  and  circumstances,  a  correct  determina- 
tion. The  courts'  invasion  of  the  legislative  province  on  this  subject, 
in  cases  turning  on  the  special  situation  and  needs,  has  produced 
much  of  the  confusion  and  uncertainty  which  exist,  and  which  now 
surround  and  perplex  the  profession  and  the  courts.  The  motive 
influencing  the  classification  cannot  be  inquired  into.'  If  an  act  is 
unconstitutional,  considerations  of  comity  for  the  legislature  as  a 
co-ordinate  branch  of  government  do  not  relieve  the  court  from  the 
duty  of  declaring  an  act  to  be  void.'  In  passing  upon  the  constitu- 
tionality of  an  act  under  this  prohibition,  the  court  cannot  consider 
public  sentiment,  no  matter  how  unanimous  it  may  be  in  favor  of 
sustaining  the  law.^  But  where  the  legislative  intent  is  not  to  evade 
the  restrictions  of  the  Constitution,  the  courts  are  not  required  to 
be  astute  in  extending  them  over  cases  not  really  within  the  evil 
prohibited,  though  the  form  may  have  the  appearance  of  coming 
within  the  literal  words  of  the  Constitution.  In  a  statute  local  in 
form,  but  not  in  intent  violative  of  the  Constitution,  the  courts  will 
look  beyond  the  mere  form  of  the  act,  and  examine  its  true 
intent  and  effect  in  the  light  of  the  purpose  of  the  constitutional 
restrictions.* 

Bramlet,98CaL225;  Longan  v.  County        '  Perkinfl  v.  Philadelphia,  156  Pa. 
of  Solano.  65  Cal.  122,  125 ;   Summer-   554. 
land  V.  Bicknell,  111  Cal.  567.  *  lb. 

^  Seabolt  v.  Northumberland  ^  Commonwealth  v.  Gilligan,  195 
County,  187  Pa.  318.  But  it  is  a  most  P^.  504.  In  Kansas,  it  is  held  that,  the 
delicate,  if  not  improper,  exercise  of  the  constitutional  provision  that  "All  laws 
judicial  function  to  sit  in  judgment  on  of  a  general  nature  shall  have  a  imiform 
the  good  faith  or  sound  judgment  in  operation  throughout  the  State "  being 
matters  of  fact  or  necessity  of  a  co-  mandatory  upon  the  legislature,  the 
ordinate  department  of  the  government,   c^uestion  whether  the  nature  of  a  law 

*  Kilgore  v.  Magee,  85  Pa.  401.    See  is  general  is  one  for  the  courts.  Rambo 
also  Penn^lvania  R.  Co.  v.  Riblet,  66  v.  Larrabee,  67  Kan.  634 ;  Richardson 
Pa.  164 ;  Commonwealth  v.  Keary,  198  v.  Board  of  Education,  72  Kan.  629;  84 
Pa.  500;   Commonwealth  v.  Moir,  199  Pac.  Rep.  538. 
Pa.  534,543;  post,  §  160. 
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§  147.  Olasflification  of  Municipalities.  —  For  purposes  of  legis- 
lation, classification  is  the  grouping  together  of  communities  or 
public  bodies  which,  by  reason  of  similarity  of  situation,  substance, 
requirements,  and  convenience,  are,  for  their  public  interests,  best 
subserved  by  similar  regulations.^  The  power  to  classify  existed 
at  the  time  of  the  adoption  of  the  constitutional  prohibition  of  special 
legislation;  it  had  been  exercised  by  the  legislature  from  the  founda- 
tion of  the  government;  it  was  incident  to  legislation,  and  its  exercise 
was  necessary  to  the  promotion  of  public  welfare.  The  prohibition 
of  special  legislation  does  not  prohibit  classification.  The  question 
is  not  whether  classification  is  authorized  by  the  terms  of  the  Con- 
stitution, but  whether  it  is  expressly  prohibited.  In  the  absence  of 
a  prohibition  the  right  exists.'  The  prohibition  of  special  legislation 
in  Pennsylvania  and  some  other  States  is  absolute  and  sweeping  in 
its  terms.  It  leaves  the  power  of  the  legislature  over  the  substance 
of  legislation  unimpaired,  but  requires  that  the  form  in  which  that 
power  shall  be  exercised  shall  be  limited  to  what  is  known  as  general 
laws.  A  general  law  in  its  simplest  form  embraces  the  entire  State 
and  all  the  people  therein,  but  it  is  apparent  that  locaUties  and 
persons  di£Fering  in  circumstances  cannot  be  satisfactorily  governed 
by  one  imiform  rule  which  is  applicable  to  the  whole  body  poUtic, 
and  that  a  difference  in  legislation  is  necessary  to  the  public  welfare. 
This  necessity  is  the  justification  and  reason  for  classification,  whether 
prior  to  or  since  the  adoption  of  the  prohibition  of  special  legislation. 
If  classification  be  not  adopted,  any  city  or  group  of  cities,  no  matter 
how  peculiarly  situated,  can  have  only  such  legislation  as  is  common 
to  all  other  cities  of  the  State,  and  for  such  a  result  there  is  no  remedy 
but  a  change  in  the  organic  law  itself.^    The  adoption  of  the  con- 

*  Conimonwealth  v.  Gilligan,  195  162  Pa.  244;  Commonwealth  v.  Moir, 
Pa.  504.  199  Pa.  534,  545;  State  v.  MiUer,  100 

«  Wheeler  v.  Philadelphia.  77  Pa.  Mo.  606;  Mumane  v.  St.  Louis,  123  Mo. 

338;    State  v.  Ckwley,  56  Minn.  540.  479;  Dunne  v.  K.  C.  C.  Ry.  Co.,  131 

Le^slation  founded  upon  classifications  Mo.  1. 

legitimately    made    and    appropriate        In  Wheeler  v,  Philadelphia,  77  Pa. 

thereto  is  as  legitimate  now  as  it  was  338,  the  Supreme  Court  of  Philadeli>hia 

prior  to  the  adoption  of  the  prohibition  construed  tne  provision  of  the  Constitu- 

of  special  legislation-     Van  Riper  v,  tion  prohibiting  the  legislature  from 

Parsons,  40  N.J.  L.  1.    Under  the  power  passing  any  local  or  special  law  regu- 

to  oiganize  cities  and  villages,  the  le^-  lating  the  afifairs  of  counties,  cities, 

islature  is  authorized  to  classify  mum-  towns,  wards,  boroughs,  or  school  dis- 

dpal  corporations,  and  an  act  relating  tricts  as  not  intended  to  prevent  a  clas- 

to  any  such  class  may  be  one  of  a  gen-  sification    of    municipal    corporations, 

eral  nature.    McQill  v.  State,  34  Ohio  In  pointing  out  the  difficulties  which 

St.  228;  Bronson  v.  Oberlin,  41  Ohio  St.  would  arise  if  classification  were  re- 

476 ;  State  v.  Hudson,  44  Ohio  St.  137.  garded  as  prohibited,  Paxsoriy  J.^  said : 

*  Wheeler  v.  Philadelphia,  77  Pa.  "  If  the  classification  of  cities  is  m  vio- 
338;  McCarthy  v.  Commonwealth,  110  lation  of  the  Constitution,  it  follows,  of 
Pa.  243 ;  Commonwealth  v.  Macferron,  necessity,  that  Philadelphia,  as  a  dty 
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stitutional  prohibition  of  special  legislation  in  municipal  affairs  has 
resulted  in  various  attempts  to  so  classify  municipalities  as  to  furnish 
a  ready  and  easy  test  of  determining  whether  a  law  is  general  or 
special.  Having  in  view  the  origin  of  municipalities,  their  recognition 
by  the  Constitution,  and  the  action  of  the  legislature  with  reference 
to  municipal  affairs,  there  are  three  kinds  of  classification  of  munici- 
palities for  purposes  of  legislation. 

The  first  classification  has  been  designated  a  common  law  classifir- 
cation.  It  is  founded  on  the  natural  division  of  municipalities  and 
quasi  municipalities  into  counties,  cities,  boroughs,  towns,  town- 
ships, and  villages.  This  classification  is  founded  upon  the  mimicipal 
system  which  is  inherent  in  and  forms  a  natural  part  of  the  organiza- 
tion of  the  State.  It  has  always  existed  and  has  always  been  recog- 
nized. It  usually  finds  recognition  in  the  Constitution  of  the  State 
when  that  instrument  describes  the  political  and  municipal  sub- 
divisions, and  restricts  the  powers  of  the  legislature  to  deal  with  these 
bodies,  or  limits  the  powers  and  rights  of  these  bodies  themselves. 
An  act  of  the  legislature  which  applies  to  and  deab  with  all  the 
members  of  any  one  of  these  classes  has  always  been  recognized  as 


of  the  first  class,  must  be  denied  the 
legislation  necessary  to  its  present 
prosperity  and  future  development,  or 
that  the  small  inland  cities  must  be 
burdened  with  legislation  wholly  un- 
suited  to  their  needs.  For  if  the  Con- 
stitution means  what  the  complainants 
aver  that  it  does,  Philadelphia  can  have 
no  legislation  that  is  not  common  to  all 
other  cities  of  the  State.  And  for  thb 
there  is  absolutely  no  remedv  but  a 
chtmge  in  the  organic  law  itself.  This 
is  a  serious  question.  We  have  but  to 
turn  to  the  statute  book  to  realize  the 
vast  amount  of  legislation  in  the  past 
special  to  the  city  of  Philadelphia.  We 
speak  not  now  of  what  is  popularly 
Imown  as  special  legislation,  private 
acts,  &c.,  but  of  proper  legislation,  af- 
fecting the  whole  city  and  indispen- 
sable to  its  prosperity.  We  may  in- 
stance the  laws  in  regard  to  the  quar- 
antine, lazaretto,  board  of  health,  and 
other  matters  connected  with  the  sani- 
tary condition  of  the  city ;  the  laws  in 
r^ard  to  shipping  and  pilotage  as 
acting  its  commerce:  laws  concern- 
ing its  trade,  such  as  those  that  relate 
to  mercantile  appraisers,  inspectors  of 
flour,  bark,  beei  and  pork,  butter  and 
lard,  domestic  distiUea  spirits,  flaxseed, 
leather,  tobacco,  petroleum;  and  the 
laws  in  regard  to  building  inspectors; 


the  storage  and  sale  of  gunpowder; 
laws  affecting  its  political  condition  as 
by  the  division  and  subdivision  of 
wards,  and  the  establishing  of  the 
ratio  of  representation  in  councils.  We 
have  but  to  glance  at  this  legislation  to 
see  that  the  most  of  it  is  wholhr  un- 
Buited  to  small  inland  cities,  and  that 
to  inflict  it  upon  them  would  be  little 
short  of  a  calamity.  Must  the  city  of 
Scranton,  over  100  miles  from  tide 
water,  with  a  stream  hardly  large 
enough  to  float  a  batteau,  be  subjecteid 
to  quarantine  regulations  and  have  its 
lazaretto?  Must  the  legislation  for  a 
great  commercial  and  manufacturing 
city,  with  a  population  approaching 
1,000,000,  be  regulated  by  the  wants 
or  necessities  of  an  inland  city  of  10,000 
inhid[>itants?  If  the  Constitution  an- 
swers this  question  affirmatively,  we 
are  bound  by  it,  however  much  we 
miffht  question  its  wisdom.  But  no 
such  construction  is  to  be  gathered 
from  its  terms,  and  we  wiU  not  presume 
that  the  framers  of  that  instrument,  or 
the  people  who  ratified  it,  intended  that 
the  machinery  of  their  State  govern- 
ment should  be  so  bolted  and  riveted 
down  by  the  fundamental  law  as  to  be 
unable  to  move  and  perform  its  neces- 
sary functions." 
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a  general  law,  and  since  the  adoption  of  the  constitutional  prohibition 
of  special  legislation,  the  power  of  the  legislature  to  legislate  for  all 
the  members  of  any  one  of  these  classes,  created  or  recognized  by 
the  general  polity  of  the  State,  is  as  plenary  now  as  it  was  before.' 


^  Sanford  v.  Tucson,  8  Aru.  247; 
71  Pac.  Rep.  903;  Thomason  v.  Ash- 
worth,  73  (Jal.  73;  Anderson  v,  Tren- 
ton, 42  N.  J.  L.  486,  487;  Glen  Ridge 
V.  Stout,  58  N.  J.  L.  698;  Johnson 
V.  Asbury  Park,  58  N.  J.  L.  604,  aff'd 

60  N.  J.  L.  427;  CrookaU  v,  Matthews, 

61  N.  J.  L.  349,  aflf'd  62  N.  J.  L.  799, 
800;  Lowthorp  v,  Trenton,  61  N.  J.  L. 
484 ;  Hermann  v.  Guttenbeig,  63  N.  J. 
L.  616;  arg  62  N.  J.  L.  605;  Drew 
V.  West  Oranse,  64  N.  J.  L.  481 ;  Flock 
V.  Smith,  65  N.  J.  L.  224 ;  Boorum  v. 
Connelly,  66  N.  J.  L.  197;  Lewis  v, 
Jersey  City,  66  N.  J.  L.  582 ;  Allison 
V.  Corker,  67  N.  J.  L.  696;  Snyder  v. 
Neptune,  68  N.  J.  L.  596;  Schwarz  v. 
Dover,  70  N.  J.  L.  502 ;  McKenna  v. 
Edmundson,  91  N.  Y.  231 ;  Matter  of 
Church,  92  N.  Y.  1 ;  Ferguson  v.  Ross, 
126  N.  Y.  459.  When  the  constitu- 
tional prohibition  was  first  adopted,  the 
courts  of  some  States  attempted  to  dif- 
ferentiate special  and  general  legisla- 
tion upon  some  intrinsic  aualit3r  in  the 
legislation  itself,  and  only  arrived  at 
the  result  that  cities  form  a  class  of 
itself  i^ter  the  lapse  of  a  considerable 
time  and  with  expressions  of  unwilling- 
ness. Thus,  in  Fitzgerald  v.  New 
Brunswick,  47  N.  J.  L.  479,  the  statute 
applied  to  all  cities  and  regulated  the 
dismissal  of  police  officers  wno  were  not 
appointed  for  any  definite  term.  It  was 
oDjected  to  the  constitutionality  of  the 
act  that  it  did  not  apply  to  municipali- 
ties other  than  cities,  and  it  was  ur^ed 
that  there  existed  in  the  State  mumci- 
pdities  which,  under  the  name  of  bor- 
oughs, had  populations  as  great  and 
interests  as  important  as  some  munici- 
piJities  incorporated  under  the  name  of 
cities.  The  court  held,  upon  the  au- 
thority of  previous  cases,  where  the 
question  seemed  to  have  been  assumed 
toat  the  recognition  of  cities  as  a  class 
for  legislative  purposes  in  respect  to  the 
subjects  as  obviously  common  to  both 
cities  and  boroughs  as  that  before  the 
court  for  consideration,  had  been  too 
freauent  to  be  disregarded.  It  was 
saia,  however,  that  if  the  contention 
could  be  refunded  as  open  for  discussion 
untrammelled  by  previous  judgments 
it  would  present  a  question  not  easilv 
resolved  m  favor  of  classification.    A 


statute  authorizing  a  governing 
of  any  town  to  issue  bonds  to  pay 
bonds  and  improvement  certificates  for 
street  improvements  and  to  pay  interest 
thereon  and  any  judgments  recovered 
thereon,  is  not  local  or  special  simply 
because  it  is  limited  to  towns.  Her- 
mann V,  Guttenbeig,  63  N.  J.  L.  616, 
aflPg  62  N.  J.  L.  605. 

A  law  which  makes  every  county  of 
the  State  a  poor  district  for  the  relief 
of  destitute  poor  is  not  special  or  local 
because  it  excepts  cities  from  its  opera- 
tion. Rose  V,  Beaver  County,  204  Pa. 
372.  An  act  which  divides  the  people 
of  the  State  into  two  general  daeeee, 
one  embracing  all  those  residing  within 
the  limits  of  incorporated  cities  and 
towns  and  the  other  all  those  residing 
without  such  limits,  and  which  makes 

Provision  for  workinj;  the  roads  by  the 
ktter  class,  which  is  different  from 
that  prescribed  by  law,  as  the  method 
to  be  followed  by  the  former,  does  not 
make  an  arbitrary  or  unreasonable 
classification,  and  is  a  general  law. 
McGinnis  v.  Ragsdale,  116  Ga.  246.  A 
statute  for  the  incorporation  of  cities 
is  not  unconstitutional  because  it  ex- 
cepts from  its  operation  territory  al- 
ready within  the  limits  of  any  incor- 
porated cit^  or  town^  and  does  not 
except  territory  withm  the  limits  of 
boroughs,  when  boroughs,  in  the  mu- 
nicipal system  of  the^  State,  are  a 
lower  order  of  organization  than  incor- 
porated cities  or  towns.  Glen  Ridge 
V,  Stout,  58  N.  J.  L.  598.  A  statute 
regulating  the  licensing  of  trades  and 
occupations  in  boroughs  is  not  uncon- 
stitutional as  a  special  law  because 
it  does  not  apply  to  other  municipali- 
ties of  higher  or  lower  degree.  John- 
son V.  Asbury  Park,  60  N.  J.  L.  427. 

It  has  been  held  that  a  statute 
which  relates  to  the  consolidation  of 
towns  and  cities  or  other  change  of 
boundaries  between  them  may  properly 
classify  together  those  towns  and  cities 
that  adjoin  or  lie  near  each  other,  be- 
cause the  position  of  such  towns  and 
cities  in  reference  to  each  other  dis- 
tinguishes them  from  other  munici- 
pahties  not  so  situated,  and  constitutes 
a  reasonable  basis  for  classification  in 
such  legisktion.    Little  Rock  v.  North 
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The  second  classification  is  founded  upon  the  express  or  neces- 
sarily implied  provisions  of  the  Constitution, and  maybe  denominated 
a  constiiviional  classification.  Sometimes  the  legislature  is  directed 
to  provide  by  general  law  for  the  organization  and  classification  of 
cities  and  towns,  and  the  number  of  classes  is  prescribed.  Some- 
times the  division  into  classes  is  made  by  the  Constitution  according 
to  population,  and  sometimes  the  legblature  is  directed  to  effect  the 
distribution.^   The  constitutional  prohibition  of  special  laws  did  not, 


Little  Rock,  72  Ark.  195;  State  v.  Cin- 
cinnati, 52  Ohio  St.  419.  But  an  an- 
nexation act,  although  in  general  terms, 
which  can  only  apply  in  a  single 
instance,  and  which  is  evidently  in- 
tended to  apply  only  in  that  particular 
instance,  was  held  to  be  a  local  act 
and  unconstitutional.  Sample  v.  Pitts- 
burg, 212  Pa.  533.  But  quoere  whether 
the  local  situation  and  circumstances  of 
a  single  city  may  not  be  unique  or  so 
peculiar  as  to  justify,  if  not  require,  to 
be  separately  and  singly  dealt  with  by 
the  legislature,  —  either  by  name  or  in 
form  by  a  general  act,  and  the  legisla- 
tive judgment  on  such  a  subject  ou^ht 
to  be  almost  if  not  wholly  conclusive 
on  the  courts,  —  that  is,  conclusive  if 
not  so  manifestly  and  flagrantly  wrong 
as  to  shock  the  legal  sense. 

*  Arkansas.  "The  General  Assem- 
bly shall  provide  by  general  laws,  for 
the  oiganization  of  cities  (which  may 
be  classified)  and  incorporated  towns, 
and  restrict  their  power  of  taxation, 
assessment,  borrowing  money,  and  con- 
tracting debts,  so  as  to  prevent  the 
abuse  of  such  power''  (Ark.  Const., 
1874,  art.  xii.  §  3).  In  SotUh  Carolina, 
"The  General  Assembly  shall  provide 
by  general  laws  for  the  organization 
and  classification  of  municipal  cor- 
porations. The  powers  of  each  class 
shall  be  defined  so  that  no  such  cor- 
poration shall  have  any  power  or  be 
subject  to  any  restrictions  other  than 
aU  corporations  of  the  same  class. 
Cities  and  towns  now  existing  under 
special  charters  may  reorganize  under 
the  general  laws  of  tne  State,  and  when 
so  reorganized  their  special  charters 
shall  cease  and  determine"  (S.  Car. 
Const.,  1895,  art.  viii.  {  1),  But  the 
consent  of  a  majority  of  the  electors  of 
the  district  proposed  to  be  incorpor- 
ated as  a  citj  or  town  must  be  given 
before  organization  in  such  manner  as 
may  be  prescribed  by  law  (lb.  art.  viii. 
§  2).  In  Missouri  and  Colorado^  the 
Constitution  directs  that  "The  Gen- 


eral Assembly  shall  provide,  by  general 
laws,  for  the  oiganization  and  classifi- 
cation of  cities  and  towns.  The  num- 
ber of  such  classes  shall  not  exceed 
four ;  and  the  powers  of  each  class  shall 
be  defined  by  general  laws,  so  that  all 
such  municipal  corporations  of  the 
same  class  shall  possess  the  same  powers 
and  be  subject  to  the  same  restric- 
tions" (Mo.  Const.,  1875.  art.  ix.  §  7; 
Colo.  Const.,  1876,  art.  xiv.  {  13).  In 
North  Dakota  and  Wyoming,  a  sim- 
ilar provision  is  to  be  found,  though 
framed  in  somewhat  different  language 
(So.  Const.,  1889,  art.  x.  §  1;  Wyo. 
Const..  1889,  art.  xiii.  §  1).  In  Idaho, 
"The  legislature  shall  provide  by  gen- 
eral laws  for  the  incorporation  and 
classification  of  the  cities  and  towns  in 
proportion  to  population,  which  laws 
may  be  alterecf,  amended,  or  repealed 
by  the  general  laws  "  (Idaho  Const., 
1889,  art.  xii.  §  1).  In  Utah,  the  con- 
stitutional provision  is  to  the  same 
effect  (Utah  Const.,  1895,  art.  xi.  §  5). 
In  Kentucky,  the  cities  and  towns  of 
this  Commonwealth,  for  the  purpose 
of  their  oijganization  and  government, 
shall  be  divided  into  six  classes  (Ky. 
Const.,  1899,  §  156). 

In  New  York,  laws  relating  to  the 
property,  affairs,  or  government  of 
cities,  and  the  seversd  departments 
thereof,  are  divided  into  general  and 
special  citv  laws.  General  laws  are 
tQose  which  relate  to  all  the  cities  of 
one  or  more  classes;  special  city  laws 
are  those  which  relate  to  a  single  city, 
or  to  less  than  all  the  cities  of  a  claas. 
A  special  city  law  is  required  to  be  sub- 
mitted to  the  city  or  cities  for  accept- 
ance before  it  becomes  a  law.  If  not 
accepted,  it  must  again  be  passed  by 
the  legislature  before  it  can  oecome  a 
law.  For  these  purposes  "All  cities  are 
classified  according  to  the  latest  State 
enumeration,  as  from  time  to  time 
made,  as  follows:  The  first  class  in- 
clude all  cities  having  a  population  of 
250,000  or  more;  the  second  class,  all 
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as  we  shall  see,  operate  to  repeal  special  charters  or  laws,  and  left 
municipal  organizations  formed  under  them  in  the  condition  in  which 
it  found  them,  although  sometimes  provision  is  made  for  reorganiza- 
tion under  general  laws.  Even  where  the  Constitution  divides  cities 
and  towns  into  a  specified  number  of  classes,  it  is  apparent  that  cities 
and  towns  already  existing  an4  incorporated  under  special  laws  form 
a  natural  class  by  themselves,  and  when  such  cities  and  towns  are 
recognized  by  the  Constitution  they  constitute  a  constitutional  class 
for  purposes  of  legislation  in  addition  to  the  general  classes  expressly 
provided  for.^  Even  when  the  Constitution  is  silent  as  tocorporations 
existing  under  speciat  charters,  such  corporations  have  been  regarded 
as  constituting  ex  necessUaie  a  constitutional  class  of  municipalities, 
because  the  prohibition  of  special  legislation  on  municipal  affairs 
of  necessity  brought  into  existence  a  class  of  municipalities  organized 
and  operating  under  general  laws  and  having  powers  distinct  from 
those  which  had  previously  been  incorporated  under  special  charters.^ 
Another  constitutional  class  results  from  those  provisions  of  the 
Constitution  which  avihorize  cities  to  frame  their  own  charters.  Even 
where  the  Constitution  directs  that  cities  shall  be  divided  into  a 
specified  number  of  classes,  those  municipalities  which  under 
the  same  instrument  have  framed  their  own  charters  naturally 


cities  having  a  population  of  50,000  and 
less  than  250,000;  the  third  class,  all 
other  cities"  (N.  Y.  Const.,  1895,  art. 
xii.  i  2).  In  Washington,  it  is  pro- 
vided that  ''Corporations  for  municipal 
Eurposes  shall  not  be  created  by  special 
iws;  and  the  legislature,  by  general 
laws,  shall  provide  for  the  incorpora- 
tion, organization,  and  classification,  in 
proportion  to  population,  of  cities  and 
towns,  which  laws  may  be  altered, 
amended,  or  repealed"  (Wash.  Const., 
1889,  art.  xi.  §  11). 

In  Minnesota,  by  amendment  to  the 
Constitution  adopted  in  1898,  provision 
is  made  by  which  any  city  or  village 
may  frame  a  charter  for  its  own  gov- 
ernment, but  this  amendment  to  the 
Constitution  provides  further:  ''the 
legislature  may  provide  general  laws 
relating  to  the  affairs  of  cities,  the  ap- 
plication of  which  may  be  limited  to 
cities  of  over  50,000  inhabitants  or  to 
cities  of  50,000  and  not  less  than  20,000 
inhabitants,  or  to  cities  of  20,000  and 
not  lees  than  10,000,  or  to  cities  of 
10,000  inhabitants  or  less,  but  shall 
apply  equally  to  all  such  cities  of  either 
ciaiBS,  and  which  shall  be  paramount 
while  in  force   to  the  provisions  re- 


lating to  the  same  law  contained  in 
the  local  charter  herein  provided  for" 
(Minn.  Const.,  art.  iv.  §  36,  as  adopted 
in  1898).  Where  the  Constitution  pre- 
scribes classification  by  population  for 
specific  purposes,  e.  g.,  for  fixing  the 
compensation  of  county  officers,  such 
provision  does  not  justify  classification 
for  other  purposes,  e.  g.,  the  holding  of 
primary  elections.  Marsh  v.  Hanly. 
Ill  Cal.  368.  A  law  applicable  to  all 
the  counties  of  a  class  authorized  by 
the  Constitution  to  be  made  is  neither 
a  local  nor  a  special  law,  but  is  a  gen- 
eral law,  and  it  is  immaterial  whether 
there  be  few  or  many  counties  to 
which  its  provisions  will  apply.  Cody 
V.  Murphey ,  89  Cal.  522 ;  Schwarz  v. 
Dover,  70  N.  J.  L.  502.  This  also  ap- 
plies to  cities.  Hager  v.  Gast,  119  Ky. 
502;  citing  Richardson  v,  Mehler,  111 
Ky.  408. 

^  Kansas  City  v.  Stegmiller,  151  Mo. 
189;  Rutherford  v.  Hamilton,  97  Mo. 
543.  See  also  Elting  v.  Hickman,  172 
Mo.  237. 

*  Johnson  v.  Milwaukee,  88  Wis. 
383;  Adams  v.  Beloit,  105  Wis.  363; 
Appleton  Water  Works  Co.  v.  Apple- 
ton,  116  Wis.  363. 
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and  inherently  constitute  a  class  by  themselves  additional  to  the 
general  classification  prescribed  by  that  instrument.^  A  further 
class  of  cities  founded  upon  the  provisions  of  the  Constitution  are 
those  which  are  singled  oiU  by  name  in  that  instrument  for  organiza^ 
tion  along  special  lines.  Cities  for  which  special  provision  has  been 
made  by  the  Constitution  form  a  natural  additional  class  to  those 
contained  in  the  classification  prescribed  by  that  instrument,  for 
which  the  legislature  may  enact  laws  independently  of  any  of  the 
other  classes  specially  recognized.' 


^  Kansas  City  v.  Stc^miller,  151 
Mo.  189;  Fragl^  v,  Phelan,  126  Cal. 
383;  Mintzert;.  Schilliiig,  117  Gal.  361. 

As  to  Freeholders'  Chartersj  see 
tuyra^  §  63. 

•  The  Constitution  of  Missouri  con- 
tains a  prohibition  of  any  local  or  spe- 
cial law  regulating  the  affairs  of  coun- 
tiesy  cities,  &c.,  incorporating  cities, 
.  towns,  or  villa^,  or  changing  the 
charter  or  creatine  offices,  or  prescrib- 
ing the  powers  and  duties  of  officers  in 
counties,  cities,  towns,  &c.  (Mo.  Const., 
1875,  art.  iv.  {  53).  It  also  contains  a 
direction  that  the  legislature  shall  pro- 
vide by  general  laws  ''for  the  organ- 
ization and  classification  of  cities  and 
towns.  The  number  of  such  classes 
shall  not  exceed  four;  and  the  power 
of  each  class  shall  be  defined  by  ^n- 
eral  laws  so  that  all  such  municipal 
corporations  of  the  same  class  shall 
possess  the  same  powers  and  be  sub- 
ject to  the  same  restrictions.  The 
General  Assembly  shall  also  make  pro- 
visions by  general  law  whereby  any 
city,  town,  or  village  existing  by  virtue 
of  any  special  or  local  law  may  elect 
to  become  subject  to  and  governed  bv 
the  laws  relating  to  such  corporations" 
(/&.,  art.  ix.  §  7).  In  addition,  the 
Constitution  authorizes  the  consoli- 
dation of  county  and  city  government 
in  aXL  counties  where  there  is  a  city 
having  a  population  of  over  100,000 
inhabitants  (lb,  art.  ix.  §  15).  It  also 
permits  any  city  havii^  a  popula- 
tion of  more  than  100,000  inhabitants 
to  frame  its  charter  and  its  own  gov- 
ernment (/b.  art.  ix.  §§  16  and  17). 
There  are  further  provisions  in  the 
Constitution  providing  in  express  terms 
for  the  extension  of  the  city  limits  of 
St.  Louis  and  the  adoption  of  a  free- 
holder's charter  by  that  city. 

It  has  been  pointed  out  that  the 
result  of  these  provisions  is  to  increase 
the  number  of  classes  beyond  the  num- 
ber prescribed   by  the  Constitution. 


There  are  (1)  the  four  classes  prescribed 
by  the  Constitution  which  the  courts 
have  regarded  as  primarily  including 
only  those  corporations  created  subse- 
quently to  the  adoption  of  the  Consti- 
tution; (2)  a  fifth  class  composed  of 
cities  theretofore  incorporated  and  ex- 
isting under  special  or  local  laws ;  (3)  a 
sixth  class  containing  all  such  cities 
over  100,000  inhabitants  as  are  au- 
thorized to  and  have  framed  and 
adopted  their  own  charters ;  (4)  and  a 
seventh  class,  which  includes  onlv  the 
city  of  St.  Louis,  for  which  special  pro- 
vision has  been  made  by  the  Constitu- 
tion. With  respect  to  each  of  these 
classes,  it  has  been  said  that  the  legis- 
lature may  le^slate  directly  for  them 
without  infringing  the  Constitution,  and 
that  in  legislating  therefor  it  does  not 
create  a  new  class,  but  siniply  provides 
for  a  class  created  by  the  Constitution. 
Kansas  City  v.  Stegmiller,  151  Mo.  189. 
Under  these  provisions  of  the  Missouri 
Constitution  a  statute  may  be  made 
applicable  to  St.  Louis  by  nune,  and  is 
not  unconstitutional  as  special  legislar 
tion,  as  there  is  specific  warrant  in  the 
Constitution  for  tne  separation  of  that 
city  from  the  remainder  of  the  State. 
State  V.  ToUe,  71  Mo.  645;  State  v 
Walton,  69  Mo.  556;  State  v.  Mason, 
153  Mo.  23;  State  v.  Higgins,  125  Mo. 
364;  Mumane  v.  St.  Louis,  123  Mo. 
479. 

When  a  Constitution  prohibits  the 
legislature  from  passing  local  or  special 
laws  changing  tne  rules  of  evidence  in 
judicial  proceedings,  but  contains  a 
further  provision  expr^sly  authorizing 
special  charters  to  cities  of  a  certain 
population,  the  legislature  may,  inci- 
dent to  sucn  a  charter,  provide  that  the 
deed  of  the  tax  collector  shall  establish 
prima,  facte  title  to  property  under  a 
sale  for  the  non-payment  of  taxes  due 
thereon.  Texas  Sav.  &  R.  E.  Inv.  Asso. 
V.  Pierre's  Heirs,  10  Tex.  Civ.  App. 
453. 
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When  the  Constitution  specifies  the  number  of  classes  into  which 
cities  shall  be  divided  and  prescribes  the  population  or  other  quali- 
fications of  each  class,  or  otherwise  prescribes  the  manner  in  which 
legislation  shall  be  made  apphcable  to  different  cities,  the  constitu- 
tional direction  is  exclusive;  the  legislature  must  follow  the  clas- 
sification of  the  Constitution  and  cannot  subdivide  the  constitutional 
classes  so  as  to  create  new  and  additional  classes.^  When  the  con- 
stitutional direction  is  that  corporations  for  municipal  purposes  shall 
not  be  created  by  special  laws,  but  the  legislature  by  general  laws 
shall  provide  for  the  incorporation  and  classification,  in  proportion 
to  population  of  cities  and  towns  without  prescribing  or  limiting  the 
number  of  classes,^  this  provision  is  intended  to  limit  and  not  enlarge 
the  power  of  the  legislature;  it  is  intended  that  the  classification 
authorized  shall  be  by  general  law  in  the  same  sense  and  in  the  same 
way  in  which  it  is  necessary  to  provide  for  the  incorporation  and 
organization  of  cities  and  towns.  After  the  adoption  of  such  a  pro- 
vision, legislation  in  regard  to  the  organization  and  incorporation  of 
cities  and  towns  must  thereafter  be  made  with  reference  to  classes 
established  in  conformity  to  its  requirements.  When  the  legislature 
has  passed  a  general  law  classifying  cities  and  towns  in  conformity 
with  this  constitutional  direction  it  cannot  thereafter  create  a  class  of 
municipal  corporations  and  legislate  as  to  their  incorporation  and 
organization  without  reference  to  the  existing  classification  by  general 
law.  In  other  words,  the  legislative  classification  by  general  law 
becomes  exclusive  for  these  purposes;  and,  whilst  it  may  be  changed 
by  a  general  law,  until  so  changed,  all  legislation  affecting  the 
incorporation  and  organization  of  cities  and  towns  must  conform 
to  the  classification.' 

>  Mumane  v.   St.   Louis,   123  Mo.  *  CaL  Const.,  1879,  art.  xi.  §  6. 

479;   St.  Louis  v.  Dorr,  145  Mo.  466:  •  Darcy  v.  San  Jose,  104  Cal.  642; 

Mytton  17.  Borden,  164  Mo.  221 ;  Ward  Ex  parte   Giambonini,   117  Cal.  673; 

V.  Boyd  Pav.  &  Cont.  Co.,  79  Fed.  Rep.  Rauer  v.  Williams,  118  Cal.  401.     In 

390.     The  Missouri  Constitution  de-  Denman  v.  Broderick,  111  Cal.  96^  the 

olares  that  cities  shall  be  divided  into  legislature  enacted  a  statute  providing 

not  more  than  four  classes,  and  that  all  for  boards  of  election  commissioners 

municipal   corporations   of   the   same  in  cities  and  counties  having  150,000 

class  shall  possess  the  same  powers,  or  more  inhabitants.     All  municipal 

The  legislature  divided  cities  into  four  corporations    were    already    classified 

classes,  the  first  class  being  composed  by  general  law,  the  first  class  contain- 

of  cities  having  more  than  100,000  in-  ing  all  those  which  had  100,000  inhab- 

habitants.     Held,  that  a  statute  pro-  itants  or  more.    It  was  held  that  this 

viding  for  a  board  of  public  works  in  statute  was  an  improper  attempt  to 

cities  of  100,000  and  lc»s  than  150,000  create  a  class  of  municipal  corporations 

inhabitants  is  special  legislation,  be-  for  a  special  purpose  without  reference 

cause  it  created  a  class  in  addition  to  to  the  existing  classification  by  general 

those  prescribed  and  provided  for  by  law,  and  was  local  and  special  Tegisla- 

the   Constitution.     Stisite   v.    Borden,  tion  in  violation  of  the  Constitution. 

164  Mo.  221,  In  Rauer  v.  Williams,  118  Cal  401,  it 
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The  third  kind  of  classificcUion  is  jmrdy  statutory  in  its  origin,  and 
embraces  the  subdivision  of  the  natural  classes  of  municipalities  into 
smaller  classes  by  legislative  act.  It  is  with  reference  to  this  kind  of 
classification  that  the  great  bulk  of  the  litigation  has  arisen,  and  that 
the  principal  diflBculties  have  been  experienced  in  reaching  some 
satisfactory  criterion  for  the  purpose  of  determining  the  constitu- 
tional validity  of  legislation. 

§  148.  Olassification  must  be  founded  on  NecoBsity  or  Propriety. 
—  A  law  is  usually,  but  it  has  been  held  that  it  is  not  always,  general 
because  it  operates  upon  all  within  a  class,  and  there  must  be 
back  of  that  a  substantial  reason  why  it  is  made  to  operate  only  on 
a  class  and  not  generally  upon  all.^  To  be  valid,  a  law  applicable  to 
a  class  of  municipalities  or  limited  to  particular  subdivisions  of  the 
State  must  rest  on  some  characteristic  or  peculiarity  plainly  dis- 
tinguishing the  places  included  from  those  excluded.*  The  true 
principle  of  classification  requires  something  more  than  a  mere 
designation  by  such  characteristics  as  will  serve  to  classify,  for  the 
characteristics  which  thus  serve  as  the  basis  of  classification  must 
be  of  such  a  nature  as  to  mark  the  objects  so  designated  as  peculiarly 
requiring  exclusive  legislation.  There  must  be  substantial  distinction 
having  reference  to  the  subject  matter  of  the  proposed  legislation 
between  the  objects  or  places  embraced  in  such  legislation  and  the 
objects  or  places  excluded.  The  marks  of  distinction  for  which  the 
classification  is  founded  must  be  such,  in  the  nature  of  things,  as  will 
in  some  reasonable  degree  at  least  account  for  or  justify  the  restric- 
tion of  the  legislation.'  It  must  be  founded  upon  a  necessity  or  pro- 
is  said  that,  upon  matters  other  than  present  section,  see  ante,  §§  146,  147 
the  oi]ganization  and  incorporation  of  and  notes ;  poslf  §  151  and  notes, 
municipalities,  the  legislature  of  Call-  *  State  v.  Cool^,  56  Minn.  540; 
fomia  may  pass  general  and  uniform  Murray  v.  Board  of  Conmiissioners  of 
laws  applicable  either  to  municipal  Ramsey  County,  81  Minn.  359;  State 
corporations  of  a  given  class  or  to  all  v.  Walker,  83  Minn.  295 ;  Costello  v, 
of  a  separate  class  created  by  and  des-  Wyoming,  49  Ohio  St.  202 ;    Johnson 


ignated  in  the  act  itself,  provided  some  v.  Milwaukee,  88  Wis.  383 ;    Adams  v, 

plain  reason  appears  for  the  limitation  Beloit,  105  Wis.  363.   See  ante,  §§  146, 

to  such  class.    This  case  seems  to  limit  147  and  notes. 

the  exclusive  character  of  the  or^ani-        *  State  v.  Hammer,  42  N.  J.  L.  435 ; 

sation  pursuant  to  the  constitutional  Anderson  v.  Trenton,  42  N.  J.  L.  48d; 

mandate  to  legislation  for  the  incor-  Hammer  v.  State,  44  N.  J.  L.  667; 

poration  and  organization  of  munici-  Hightstown  v.  Glenn,  47  N.  J.  L.  105 ; 

palities.  Van  Giesen  v.  Bloonifield,  47  N.  J.  L. 

>  Ex  parte  Jentzsch,  112  Cal.  468;  442;  Pepin  Tp.  v.  Sage,  129  Fed.  657; 

Rauer  V.Williams,  118  Cal.  401;  infra,  Halsey  v,  Nowrey,  71  N.  J.  L.  481; 

§§  150,    151 ;    Droi^e  v.   Mclnemey,  Lane  v.  Otis,  68  N.  J.  L.  656.    Respec- 

120  Ky.  796;  87  S.  W.  1085.    As  to  the  tive  powers  of  the  legislature  and  the 

respective  provinces  of  the  legislature  judiciaiyi  as  to  the  necessity,  basis, 

ana  the  courts  as  to  the  subject  of  the  or  reason  for  the  classification,  see  ante, 
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priety  for  legislation  differing  from  the  legislation  appropriate  to 
other  classes ;  and  this  necessity  or  propriety  must  spring  from  some 
manifest  peculiarities  not  only  distinguishing  one  class  from  another, 
but  demanding  or  at  least  justifying  legislation  for  each  class  sepa- 
rately that  would  be  useless  and  detrimental  to  the  others.^    A  statu- 

the  case  last  cited,  in  which  the  court 
examined  whether  as  a  matter  of  fact, 
as  well  as  of  form,  the  legislation  in 
question  was  general  as  a  matter  of 
necessity  or  propriety.  An  act  was 
passed  entitled  ''An  act  to  provide 
additional  means  for  completing  and 
furnishing  the  court  house  and  city 
hall  builoing  now  in  process  of  erection 
in  the  dtu  of  Minneavolis.  and  to  au- 
thorize tne  issue  ana  sale  of  bonds 
therefor."  On  the  first  argument,  the 
attorneys  as  well  as  the  court  appar- 
ently assumed  that  the  act  was  special, 
the  discussion  being  as  to  whetner  or 
not  it  was  an  act  in  the  langustfe 
of  the  Constitution  'regulating  the 
afifairs  of  any  county  or  city.'  The 
court  held  that  it  was,  and  hence 
was  void.  On  re-argument,  the  posi- 
tion was  taken  by  coimsel  that  the  act 
was  genercd,  and  the  court  so  held.  Its 
reasoning  is  interesting,  to  say  the 
least.  It  went  beyond  the  mere  form 
and  looked  into  the  substance  of  the 
legislation  to  see  whether  it  was  gen- 
eral in  fact,  —  that  is,  whether  it  ap- 
plied to  all  cases  of  the  kind  which  ex- 
isted in  the  State ;  and  as  they  found 
that  the  combination  of  unfinished 
county  court  house  and  unfinished  cUy 
hall  existed  only  in  Minneapolis,  it  held 
that  it  was  general.  "If  such  reasoning 
be  valid,"  says  Mr.  Hubbard  in  the  Har- 
vard Law  Rev.,  June,  1905,  "  it  is  a  little 
difficult  to  see  how  there  can  possibly 
be  any  such  thing  as  special  legislation. 
'  Special '  means  belonging  to  or  relat- 
ing to  a  species;  and  if  legislation 
which  apphes  to  a  particular  city  by 
name,  ana  applies  to  that  city  because 
it  is  different  from  every  other  city,  is 
not  special,  then  special  legislation 
would  seem  to  be  a  myth." 

The  Supreme  Court  of  Minnesota  said 
in  the  case  last  cited:  "The  last  prop- 
osition to  which  we  will  refer  is  that  the 
character  of  an  act  as  general  or  specisJ 
depends  on  its  substance,  and  not  on 
its  form.  It  may  be  special  in  fact, 
although  general  in  form ;  and  it  may 
be  general  in  fact,  although  special  in 
form.  The  mere  form  is  not  material. 
To  illustrate,  suppose  mountains  were 
one  of  the  subjects  on  which  special 


§§  146,  147  and  notes;  post,  i  151 
and  notes. 

^  Darcy  v.  San  Jose,  104  Cal.  642 ; 
People  V,  Central  Pac.  R.  Co.,  105  Cal. 
576;  Dupee  v.  Swigert,  127  111.  494; 
Hetland  v.  Board  of  Com'rs  of  Norman 
Coun^,  89  Minn.  492 ;  State  v.  Cooley, 
56  Minn.  540;  Alexander  v.  Dulutn, 
77  Minn.  445;  Murray  v.  Board  of 
Com'rs  of  Ramsey  County,  81  Minn. 
359;  State  v.  MiUer,  100  Mo.  439,  606; 
Muraane  v.  St.  Louis,  123  Mo.  479; 
Dunne  v,  Kansas  City  Cable  Ry.  Co., 
131  Mo.  1 ;  State  v.  Speed,  183  Mo. 
186;  Rosenbloom  v.  State,  64  Neb. 
342;  State  v.  Farmers'  &  M.  Irrig.  Co., 
59  Neb.  1,  4;  Van  Giesen  v.  Bloom- 
field,  47  N.  J.  L.  442;  Lewis  v.  Jersey 
aty,  66  N.  J.  L.  582;  Halsey  v.  Now- 
Pey,  71  N.  J.  L.  481 ;  Angell  v.  Cass 
County,  UN.  Dak.  265;  Edmonds  v. 
Herbrandson,  2  N.  Dak.  270;  Ladd 
V,  Holmes,  40  Oreg.  167 ;  Wheeler  v, 
Philadelphia,  77  Pa.  338;  Scowden's 
Appeal,  96  Pa.  422;  McCarthy  v. 
Commonwealth,  110  Pa.  243;  Ayar's 
Appeal,  122  Pa.  266;  Ruan  Street,  132 
Pa.  257 ;  Commonwealth  v.  Macferron, 
152  Pa.  244;  Commonwealth  v.  Gilli- 
gan,  195  Pa.  504;  ante,  §§  146,  147 
and  notes.  "There  must  be  some 
reasonable  relation  between  the  situa- 
tion of  municipalities  classified  and 
the  purposes  ana  objects  to  be  attained. 
There  must  be  something  in  the  na- 
ture of  things,  which  in  some  reason- 
able d^ree  accounts  for  the  division 
into  clf^ses."  People  v.  Knopf,  183 
m.  410,  420.  "The  true  practical 
timitation  of  the  legislative  power  to 
classify  is  that  the  classification  shall 
be  upon  some  apparent  natural  reason 
—  some  reason  suggested  by  necessity, 
by  such  a  difference  in  the  situation 
and  circumstances  of  the  subjects 
placed  in  different  classes  as  siiggests 
the  necessity  or  propriety  of  different 
legislation  with  respect  to  them." 
Nichols  V,  Walter,  37  Minn.  264.  But 
by  necessity  in  this  connection  is  meant 
a  practical  and  not  an  absolute  neces- 
sity.    State  V.  Cooley,  56  Minn.  540. 

On  the  subject  of  "general"  and 
''special"  legislation  an  interesting  and 
dimcult  question  arose  in  Minnesota  in 
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tory  classification,  not  grounded  on  any  reasonable  or  practical 
necessity,  and  which  effectuates  an  evasion. of  the  Ck)nstitution,  will 
not  be  upheld.^ 


§  149.  Olasslfleation  mnst  be  Germane  to  Subject  Matter.  — 
The  statement  that  a  law  relating  to  a  class  of  cities  is  a  general  law, 
is  only  the  generalization  of  a  rule,  and  is  to  be  qualified  by  the  con- 
sideration that  peculiarities  and  differences  which  serve  to  distinguish 
classes  for  any  purpose  do  not  necessarily  furnish  a  basis  for  legisla- 
tive classification.^  Classification,  dissevered  from  the  purposes  of 
the  enactment,  can  only  result  in  segregation  and  localization,  and 
in  the  continuance  of  vaiying  and  discordant  enactments  applicable 
to  localities  having  the  same  needs.  Hence  a  classification  permitted 
for  one  kind  of  legislation  cannot  be  made  the  basis  of  a  different 
kind  of  legislation  to  which  it  is  manifestly  inappropriate.'  There- 
fore the  rule  has  been  laid  down  and  generally  adopted  that  the 
characteristics  which  form  the  bams  of  classifjcaiixm  must  be  germane 
to  the  purpose  of  the  law ;  in  other  words,  legislation  for  a  class,  in 
order  to  be  general,  must  be  confined  to  matters  peculiar  to  the  class; 


legislation  was  prohibited,  and  that 
there  was  only  one  mountain  in  the 
State;  a  law  referring  to  that  moun- 
tain by  name  would  be  special  in  form, 
but  general  in  fact,  according  to  all  the 
rules."  P.  554:  '*  Inasmuch  as  courts 
will  in  such  cases  take  judicial  notice 
of  all  facts  bearing  on  the  constitu- 
tionality of  the  law,  we  know  that  this 
is  the  only  case  of  the  kind  —  the  only 
member  of  the  class  —  which  now 
exists,  or  ever  can  exist;  for,  under 
the  constitutional  amendment  of  1892, 
no  other  special  law  like  that  of  1887 
can  be  enacted.  Hence  the  classifica- 
tion is  complete.  Again,  the  legida- 
tion  [providmg  funds  to  complete  the 
buildmg]  is  confined  to  matters  con- 
nected with  and  peculiar  to  the  dis- 
tinctive features  of  the  case ;  or,  in  the 
language  of  the  rule,  the  characteristics 
forming  the  basis  of  the  classification 
are  germane  to  the  purpose  of  the  law. 
Finally,  as  we  have  already  seen,  the 
facts  that  the  law  is  special  in  form, 
and  that  it  applies  to  onlv  a  single  ob- 
ject, or,  in  the  lan^age  of  another  rule, 
that  the  class  consists  of  only  one  mem- 
ber, are  not  important.  Our  conclusion 
is  that  the  act,  althoii^h  special  in  form, 
is  general  in  fact,  within  the  meaning 
of  the  Constitution. "  On  the  whole,  the 
author  is  inclined  to  think  that  the  con- 
clusion of  the  court  under  the  circum- 


stances does  not  violate  the  purpose  or 
policy  of  the  Constitution  respecting 
special  legislation. 

In  State  v.  Policemen's  Pension  Fund 
Trustees,  121  Wis.  44,  it  was  held  that 
the  distinction  between  cities  having 
and  those  not  having  a  paid  police 
department  constituted  such  a  marked 
difference  as  to  fully  satisfy  the  call  for 
a  real  distinction  between  the  members 
of  one  class  and  those  of  another,  such 
feature  being  made  the  basis  in  the 
main  for  the  accumulation  of  a  pension 
fund,  and  an  act  providing  for  a  pen- 
sion fund  for  pokce  officers  in  those 
cities  having  a  paid  police  department 
was  held  to  oe  not  invalid. 

^  In  Scowden's  Appeal,  96  Pa.  422, 
a  statute  applicable  to  all  counties  hav- 
ing a  population  of  60,000,  in  which 
there  may  be  a  city  of  the  fifth  class, 
was  held  to  be  an  effort  to  legislate  for 
certain  cities  of  the  fifth  class  to  the  ex- 
clusion of  all  other  cities  of  the  same 
class,  and  to  be  void. 

>  State  V.  MUler,  100  Mo.  439,  606. 
Respective  provinces  of  legislature  and 
courts,  see  ante,  §§  146,  147,  148  and 
notes ;  post^  §  151  and  notes. 

*  Dougherty  v,  Austin,  94  Cal.  601, 
621 ;  Cullen  v.  Glendora  Water  Co.,  113 
Cal.  503;  Rosenbloom  v.  State,  64 
Neb.  342. 
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there  must  be  an  evident  connection  between  the  distinctive  features 
sought  to  be  regulated  and  the  regulations  adopted.' 


^  People  V.  Central  Pac.  R.  Co.,  105 
Cal.  576;  Van  Harlingen  v,  Doyle,  134 
CaL  53;  People  v.  Knopf,  183  111.  410; 
Rambo  V.  Lairabee,  67  kan.  634 ;  Goiv 
ley  V.  Louisville,  104  Ky.  372;  Nichols 
V.  Walter,  37  Minn.  264 ;  State  v.  Coolev, 
56  Minn  540;  Boonim  v.  Connelly,  66 
N.  J.  L.  197;  Lewis  v.  Jersey  City,  66 
N.  J.  L.  582;  Philadelphia  v.  Hadding- 
ton  M.  E.  Church,  115  Pa.  291 ;  Wein- 
man V.  Railroad  Co.,  118  Pa.  192 ;  Ruan 
Street,  132  Pa.  257;  Ayar's  Appeal, 
122  Pa.  266, 281 ;  Chalfant  v.  Edwards, 
173  Pa.  246;  Johnson  v.  Milwaukee,  88 
Wis.  383 ;  Adams  v.  Beloit,  105  Wis. 
363.  See  also  Bloomer  v.  Bloomer, 
128  Wis.  297. 

In  Ruan  Street,  132  Pa.  257,  276, 
the  court,  speaking  of  the  principle 
that  classification  will  only  justify 
l^gjislation  relating  to  the  affairs  of 
cities  embraced  within  the  class,  said  : 
"Among[  the  manjir  subjects  of  legiski- 
tion  which  classification  presents,  we 
may  call  attention  to  such  as  the  estab- 
lishment, maintenance,  and  control  of 
an  ade(}uate  police  force  for  the  public 
protection ;  the  preservation  of  the  pub- 
fic  health ;  protection  against  fire ;  the 
provision  of^an  adequate  water  supply ; 
the  paving,  grading,  curbing,  and  light- 
ing of  the  public  streets;  the  regula- 
tion of  markets  and  market-houses,  of 
docks  and  wharves:  the  erection  and 
care  of  public  buildings,  and  other 
municipal  improvements.  These  are 
mentioned,  not  because  they  include 
all  the  subjects  for  the  exercise  of 
municipal  powers,  but  as  a  suggestion 
of  some  of  the  more  obvious  ones,  and 
as  an  illustration  of  the  character  of 
the  subjects  upon  which  legislation  for 
the  classified  cities  may  be  necessary. 
These  classes  are  thus  seen  to  embrace, 
not  mere  geographical  subdivisions  of 
the  territory  of  the  State,  but  organized 
municipalities  which  are  divid^  with 
reference  to  their  own  peculiar  charac- 
teristics and  needs ;  and  the  legislation 
to  which  they  are  entitled  by  virtue  of 
such  division  is  simpler  that  which  re- 
lates to  the  pecuharities  and  needs 
which  induced  the  division.  In  this 
wa^,  each  class  may  be  provided  with 
legiuation  appropriate  to  it,  without  im- 
posing the  same  provisions  on  other 
classes  to  which  they  would  be  unsuit- 
able and  burdensome."  A  statute  pro- 
hibiting   hospitals,    pest-houses,    and 


burial  grounds  in  the  built-up  portions 
of  cities  is  founded  upon  the  obviously 
greater  danger  to  the  public  health  from 
such  institutions  in  a  populous  city,  a 
danger  which  is,  in  proportion  to  the 
nuinber  and  density  of  population,  per- 
manent and  transient,  and  is  founded 
on  a  proper  basis  of  classification. 
Commonwealth  v.  Charity  Hospital, 
198  Pa.  270. 

A  statute  authorizing  all  incorpo- 
rated villages  havinf^  within  their  limits 
a  college  or  universit;y[  to  regulate  and 
limit  the  sale  of  intoxicating  liquors  is 
based  upon  a  valid  classification.  Bron- 
son  V,  Oberlin,  41  Ohio  St.  476.  So, 
too,  is  a  statute  prohibiting  the  sale  of 
intoxicating  liquors  within  a  specified 
distance  of  any  home,  retreat,  or  asy- 
lum for  soldiers  or  sailors.  Driggs  v. 
State,  52  Ohio  St.  37.  A  limitation  of 
six  months  for  actions  against  cities 
for  damages  has  no  proper  relation  to 
the  government  of  cities  and  cannot 
be  based  upon  a  classification  of  cities. 
Louisville  v.  Kuntz,  104  Ky.  584.  Sim- 
ilarly a  limitation  of  six  months  of 
actions  by  members  of  the  police  force 
to  recover  salaries  or  for  reinstatement 
has  no  applicability  to  a  class  of  cities. 
Gorley  v.  LouisviUe,  104  Ky.  372.  The 
fact  that  a  county  clerk  is  paid  a  sal- 
ary, and  that  fees  in  his  office  are  paid 
into  the  county  treasuiy,  does  not 
afford  any  basis  for  an  enactment  au- 
thorizing the  appointment  of  an  assist- 
ant county  clerk  who  shall  be  paid  bv 
the  county.  Ernst  v.  Morgan,  39  N.  J. 
Eq.  391.  See  also  Gibbs  v.  Morgan,  39 
N.  J.  Eq.  126.  The  emission  of  dense 
smoke  in  a  city  is  a  nuisance  irrespec- 
tive of  the  business  of  the  owners  or 
occupants  of  the  premises.  Hence  a 
statute  prohibiting  the  emission  of 
smoke,  but  excepting  manufacturing 
establiishments  uding  the  entire  product 
of  combustion,  &c.,  is  founded  upon  an 
arbitrary  distinction  between  differexit 
kinds  or  classes  of  business  and  is 
special  legislation.  State  v.  Sheriff  of 
Ramsey  County,  48  Minn.  236.  The 
mode  of  providiiig  for  the  cost  of  street 
improvements  is  a  reasonable  basis  for 
the  classification  of  cities  according  to 
population.  Parker- Washington  Co.  v. 
Kansas  City,  73  Kan.  722.  A  statute 
authorizing  every  city  of  the  fourth 
class  to  purchase  or  erect  steam-power 
plants  for  the  operation  of  street  eleo- 
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§  150.  Statute  mast  include  all  belonging  to  Olaaa.  —  Under  the 
constitutional  prohibition  of  special  legislation,  in  order  to  make  a 
statute  applicable  only  to  a  class  constitutional  U  is  essential  that  it 
should  include  within  its  provisions  all  persons  or  things  naturally 
embraced  within  the  class.  It  must  exclude  none  whose  conditions 
and  wants  naturally  bring  them  within  the  operation  of  legislation 
adapted  to  the  class.^  When  the  legislature  enacts  a  statute  in  regard 
to  a  class,  it  cannot  be  permitted  to  take  what  might  be  deemed  a 
natural  class,  split  that  class  in  two,  and  then  arbitrarily  designate 
the  dissevered  fractions  of  the  original  unit  as  two  classes,  and  there- 
upon enact  different  rules  for  the  government  of  each.*  If  munici- 
palities be  grouped  into  a  small  class  founded  upon  some  peculiarity 
of  an  artificial  and  unsubstantial  nature,  the  origin  and  formation  of 


trio-lighting  plants  is  not  unconstitu- 
tional as  presenting  no  distinction 
Sinnane  to  the  legislation.  Smith  v. 
urlington,  129  Wis.  336. 
'  Pasadena  v.  Stimson,  91  Gal.  238 ; 
Darcy  v.  San  Jose,  104  Gal.  642 ;  Mint- 
aer  v.  SchilUng,  117  Gal.  361;  Vail  v. 
San  Diego  County,  126  Gal.  35;  Frag- 
\ey  V,  Phelan,  126  Gal.  383;  Escondido 
ifigh  School  Dist.  v,  Escondido  Semi- 
nary, 130  Gal.  128;  People  v.  Election 
Commissioners,  221  111.  9;  State  v. 
Cooley,  56  Minn.  540;  Murray  v.  Board 
of  Gom'rs  of  Ramsey  County,  81  Minn. 
359;  Hetland  v.  Board  of  Com'rs  of 
Norman  County,  89  Minn.  492;  95 
N.  W.  305;  State  t;.  Farmers'  &  M. 
Irriff.  Go^  59  Neb.  1,  4:  Lane  v,  Otis, 
68  N.  J.  L.  656;  Van  Riper  i;.  Parsons, 
40  N.  J.  L.  1 ;  Randolph  v.  Wood,  49 
N.  J.  L.  85, 95 ;  In  re  Cleveland,  52  N.  J. 
L.  188;  Calvo  v,  Westcott,  55  N.  J.  L. 
78;  Wanser  v.  Hoos,  60  N.  J.  L.  482; 
Budd  V.  Hancock,  66  N.  J.  L.  133 ;  Rut- 
gers College  V.  Morgan,  70  N.  J.  L.  460 ; 
Dickinson  v.  Freeholders  of  Hudson, 
71  N.  J.  L.  589 ;  A^ncell  v.  Cass  County, 
UN.  Dak.  265;  Edmonds  «.  Her- 
brandson,  2  N.   Dak.  270;    Philadel- 

Pbia  V.  Harrington  M.  E.  Church,  115 
•a.  291;  Wemman  v.  Railroad  Co., 
118  Pa.  192 ;  Ruan  Street,  132  Pa.  257 ; 
Chalfant  v.  Edwards,  173  Pa.  246: 
Green  v.  State,  49  Tex.  Crim.  Rep.  380; 
92  S.  W.  Rep.  847;  Ex  parU  Massey 
(Tex.  Crim.  Rep.),  92  S.  W.  Rep. 
1083.  Province  of  legislature  and  of 
the  courts  on  subject  of  classification, 
see  ante,  §§  146-148  and  notes;  post, 
1 151. 

A  statute  exempting  irrigation  com- 
panies   from    the    operation   of    the 


general  law  requiring  railroad  cor- 
porations, canal  companies,  &c.,  to 
erect  and  maintain  bndges  and  cross- 
ings on  the  highways,  where  their 
canals,  roads,  or  ditches  cross  such 
highways,  held  to  be  special  legisla- 
tion and  void.  State  v.  Fanners'  & 
Merchants'  Irrigation  Co.,  59  Neb.  4. 
Qwjgref  is  the  judicial  judgment  on  a 
subject  of  this  kind  better  than  the 
legislative  judgment?  and  does  not 
such  a  subject  belong  naturally  and 
proi>erly  to  the  legislative  rather  than 
the  judicial  department?  An  act  con- 
ferring corporate  powers  upon  the 
three  municipal  corporations,  specific- 
ally mentioned,  of  Seattle^  Tacoma,  and 
Spokane,  and  affecting  only  the  coun- 
ties of  King,  Pierce,  and  Spokane,  was 
held  to  be  a  special  act  withm  the  mean- 
ing of  the  constitutional  prohibition 
against  the  enactment  of  private  or 
special  laws  granting  corporate  powers 
or  privileges,  no  additional  powers  or 
privileges  Deing  extended  to  any  of  the 
other  counties  and  cities  of  the  State, 
and  there  not  even  being  an  attem{>t  at 
classification  of  the  counties  and  cities 
of  the  State,  so  that  all  of  any  speci- 
fied class  might  be  similarly  affected. 
Teny  v.  King  County,  43  Wash.  61. 

'  State  V.  Walsh,  136  Mo.  400; 
State  V.  Thomas.  138  Mo.  95.  But  it 
has  been  held  that  a  statute  relating 
to  public  improvements  which  bjr  its 
terms  is  made  applicable  only  to  cities 
of  the  first  class  that  may  nave  been 
oiganized  since  Januaiy  1,  1881,  is  not 
a  local  or  special  law  because  limited  to 
cities  organized  since  that  date.  Owen 
V.  Sioux  City,  91  Iowa,  190. 
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this  class  will  serve  as  an  apt  precedent  for  the  further  selection 
of  a  few  individuals  of  that  class,  having  a  common,  though  slight, 
relation  or  affinity,  and  grouping  them  into  another  and  still  smaller 
class,  by  which  classification  may  be  minimized  to  the  point  of  special 
legislation  and  the  constitutional  mandate  defeated.^  Similarly  if  a 
statute  selects  certain  classes  of  municipalities  apparently  at  random, 
some  large,  some  small,  some  of  intermediate  size,  omitting  others 
of  eveiy  grade  of  population  above,  below,  and  intermediate,  and 
confers  upon  the  classes  so  arbitrarily  selected  a  power  and  a  privilege 
in  the  transaction  of  municipal  business  which  is  denied  to  others 
standing  in  precisely  the  same  relation  to  the  subject  of  the  enact- 
ment, the  act  is  special  notwithstanding  the  generality  of  its  form.' 

§  151.  OlasBification  by  Popnlation.  — Additional  powers  may  be 
required  in  large  cities,  and  the  performance  of  addUionai  diUies, 
such  as  the  maintenance  of  an  adequate  police  force,  protection 
against  fire,  water  supply,  and  other  things,  may  call  for  legisla- 
tion different  from  that  required  in  less  populous  centres.  The  in- 
creased responsibilities  and  duties  of  a  city  which  are  necessary 
to  afford  protection  to  and  supply  the  needs  of  a  great  population 
may  require  a  greater  revenue  and  a  higher  rate  of  taxation  than 
would  be  needed  in  a  small  town  or  village.'  The  judicial  doctrine 
of  classification  is  that  all  cities  having  the  same  characteristics  of 
a  substantial  equality  of  population  should  have  the  same  corporate 
powers  and  be  subject  to  the  same  restrictions  although  another 
class  might  be  formed  upon  a  substantial  difference  in  population.^ 
From  this  necessity  for  diverse  powers,  classification  by  population 
has  been  adopted,  and  has  been  recognized  as  creating  a  sufficient 
basis  of  generality  for  statutes  relating  to  the  affairs  of  cities.^    But 

^  Costello  V,  Wyoming,  49  Ohio  St.  the  same  principle  a  statute  fixing  the 
202;  Ohio  decisions,  see  anUf  §§  140,  term  of  office  of  city  physicians  at  three 
141,  145.    A  New  Jersey  statute  regu-  years,  and  forbidding  any  diminution 
lating   the   appointment    of   fire   and  of  their  salary,  but  applying  only  to 
police  commissionerB,  applying  only  to  city  physicians  whose  term  of  office  was 
cities  having  a  population  numbering  not  previously  fixed  under  authority  of 
between  12,000  and  100,000,  in  which  law,  was  held  to  be  unconstitutional, 
police  commissioners   have   not  been  Tetrault  v.  Orange,  55  N.  J.  L.  99. 
appointed  pursuant  of  any  law  of  the        '  Dougherty  v.  Austin,  94  Cal.  601. 
I^te,  was  neld  to  be  unconstitutional        'People   v.    Knopf,    183    111.   410; 
on  the  ground  that  it  attempted  a  clas-  anUf  chap.  i.  §§  4  e^  sea, 
sification  of  cities  on  the  basis  of  pop-        ^  State  v.  Jones,  66  Ohio  St.  453. 
ulation,  but  excluded  from  its  opera^        '  Waite  v.  Santa  Cruz,  184  U.  S. 
tion  those  cities  which,  although  their  302,    rev'g   89    Fed.    Rep.    619 ;     75 
population    is    within    the    prescribed  Fed.  Rep.  967;    Los  Angeles  v.  Teed, 
number,    have    police    commissioners  112  Gal.  319;    Pritchett  v.  Stanislaus 
appointed  pursuant  to  other  statutes.  County,  73  Cal.  310 ;    People  v.  Hen- 
State  V.  Nealon,  73  N.  J.  L.  100.     On  shaw.  76  Cal.  436;    Mintzer  v.  SchiU- 
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classification  by  population  cannot,  be  made  arbitrarily  and  without 
reason.  There  must  be  some  reason,  in  the  nature  of  things,  for  the 
distinctions  adopted.  The  size  of  the  municipality  as  evidenced  by 
its  population  must  have  a  reasonable  relation  to  the  subject  matter 
of  the  legislation,  and  must  furnish  some  fairly  apparent  reason 
for  legislation  differing  from  that  applicable  to  other  municipali- 
^ties  having  a  substantial  difference  in  population.^    If  the  popula- 

iDg,  117  GaL  361;   Rauer  v.  Wiltiams,  N.  W.  79.    There  is  no  oonstitutioiuJ 

118  Gal.  401;    Ex  parte  Jackson,  143  objection  to  the  classification  of  mAooI 

Gal.  564;    Grovatt  v.  Mason,  101  Ga.  districts.     Sugar  Notch  Borough.  192 

246;    Gummings  v.  Ghicago,   144  111.  Pa.  349;    Gommon wealth  v.  Gilligan, 

563;   People  v.  Onahan,  170  lU.  449;  195  Pa.  504. 

Knopf  V,  People,  185  lU.  20,  27;  In-  »  L'Hote  v,  Milford,  212  lU.  410, 
dianapolis  v.  Navin,  151  Ind.  139;  418;  People  v.  Knopf.  183  lU.  410; 
Haskel  v.  Burlington,  30  Iowa,  232,  People  v,  Martin,  178  111.  611;  People 
236;  Iowa  Railroad  Land  Go.  v.  Soper,  v.  Election  Gommissioners,  221  IlL  9; 
39  Iowa,  112,  115;  Owen  V.  Sioux  Gity,  Longview  v.  Grawfordsville,  164  Ind. 
91Iowa,  190;  Tuttle  v.  Polk,  92  Iowa,  117;  Ex  parte  Lucas,  160  Mo.  218. 
433;  Parker- Washington  Go.  v.  Kan-  Elections  may  be  regulated  by  a 
sas  Gity,  73  Kan.  722 ;  Richardson  v.  statute  applicable  to  a  class  of  munici- 
Mehler,  111  Ky.  408;  63  S.  W.  Rep.  pal  corporations  defined  by  population. 
957;  McKeon  v.  Sumner  Building  A  The  larger  and  more  densely  populated 
Supply  Co.,  51  La.  An.  1961 ;  Anderson  cities  and  towns  require  more  specific 
V.  Sullivan,  72  Minn.  126;  State  v  Dist.  and  more  strict  rules  and  reffulationB 
Court,  61  Minn.  542;  State  v.  Tower,  than  less  densely  populated  places. 
185  Mo.  79;  State  v.  Tolle,  71  Mo.  645;  Ladd  v.  Holmes,  40  Ores.  167.  But  an 
Statev.  Herrmana,  75Mo.340;Ruther-  election  law  creating  different  rights 
ford  V.  Heddens,  82  Mo.  388;  Kelley  for  voters  in  different  counties,  based 
V.  Meeks,  87  Mo.  396;  Rutherford  v.  upon  a  classification  of  the  counties  by 
Hamilton,  97  Mo.  543;  State  v.  Miller,  population,  is  unconstitutional  as  spe* 
100  Mo.  439;  State  v.  County  Court,  cial  legislation,  there  being  no  such 
128  Mo.  427;  Ex  parte  Lucas,  160  Mo.  diversity  of  rights  arising  from  differ- 
218;  Jones  v.  Graham,  16  Neb.  76;  ence  in  population  as  would  justify  the 
State  V.  Aitkin,  61  Neb.  74,  490:  State  act.  People  v.  Election  GommissioneTB, 
V.  Malone,  74  Neb.  645;  105  N.  W.  893;  221  111.  9.  Salaries  and  campen^a^iona 
Rutgers  v.  New  Brunswick,  42  N.  J.  L.  of  officers  may  be  regulated  according 
51 ;  McGill  v.  State,  34  Ohio  St  228 ;  to  the  population  of  municipalities. 
State  V.  Powers,  38  Ohio  St.  54 ;  State  Anderson  v.  Sullivan,  72  Minn.  128. 
V.Brewster,  39  Ohio  St.  653;  Bronsonv.  Funding  of  munidppl  indebtedness 
Oberlin,  41  Ohio  St.  476 ;  State  v.  Pugh,  being  a  matter  pertaining  to  municipiJ 
43  Ohio  St.  98;  State  v.  Hudson,  44  organization,  and  peculiarly  interest- 
Ohio  St.  137 ;  Marmet  v.  State,  45  Ohio  ing  cities  of  larger  population,  may  be 
St.  63 ;  State  v.  Wall,  47  Ohio  St.  499 ;  made  applicable  to  a  class  of  cities  of  a 
State  V.  Toledo,  48  Ohio  St.  112 ;  State  prescribed  population.  Los  Angeles  v. 
V.  Smith,  48  Ohio  St.  211;  Parsons  Teed,  112  Gal.  319;  Waite  v.  SantA 
V.  Golumbus,  50  Ohio  St.  460;  State  v.  Gruz,  184  U.  S.  302 ;  Pasadena  v.  Stim- 
ancinnati,  52  Ohio  St.  419;  State  v,  son,  91  Gal.  238,  249.  But  compare 
Baker,  55  Ohio  St.  1 ;  Gentsch  v.  State,  Anderson  v.  Trenton,  42  N.  J.  L.  486, 
71  Ohio  St.  151 ;  Wheeler  v.  Philadel-  where  a  contrary  view  was  adopted, 
phia,  77  Pa.  338 ;  Kilgore  v,  Magee,  85  Liens  for  the  cost  of  street  improve^ 
Pa.  401;  Ayar's  Appeal,  122  Pa.  266;  ments  may  be  regulated  according  to 
Gommonwealth  v.  Moir,  199  Pa.  534,  the  population  of  the  cities.  Richardson 
553 ;  Beltz  r.  Pittsburg,  26  Pa.  Super,  v,  Mehler,  111  Ky.  436.  And  also 
Gt.  66,  aff'd  211  Pa.  561;  Boyd  v.  mechanic's  liens.  McKeon  v,  Sumner 
Milwaukee,  92  Wis..  456:  State  v.  Bldg.  &  Supply  Go.,  51  La.  An.  1961. 
Policemen's  Pension  Fund  Trustees,  The  emission  of  smoke  b  not  equaUv 
121  Wis.  44;  Bingham  v,  Milwaukee  obnoxious  in  small  cities,  and  it  is 
County  Supervisors,  127  Wis.  344;  within  the  power  of  the  legislattire  to 
Smith  V.  Burlington,  129  Wis.  336;  109  authorize  the  regulation  of  such  emis- 
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tion  has  no  relation  to  the  subject  matter,  a  statute  is  not  saved  from 
want  of  generality  merely  because  it  is  made  applicable  to  all  cities 
having  a  population  within  prescribed  limits.'    Within  this  principle, 

similar  corporation  situated  in  some 
other  coimty  is  permitted  to  exercise. 
It  is  an  arbitrary  and  imnatural  classi- 
fication of  mumcipalities  not  different 
in  population,  needs,  or  requirements, 
and  exercising  the  same  general  powers 
in  other  respects."  See  also  Knopf  v. 
People,  185  111.  20.  An  act  of  annexation, 
givine  the  power  to  cities  having  a 
population  of  between  6,000  and  7,000 
only,  was  held  arbitrary  and  uncon- 
stitutional, there  being  no  reason 
inherent  to  the  subject  matter  of  the 
act  for  giving  the  power  to  cities  of 
such  population  to  the  exclusion  of  all 
other  cities  in  the  State.  Longview  v. 
Crawfordsville,  164  Ind.  117;  73  N.  E. 
Rep.  78.  A  statute  authorizing  cities 
of  the  fourth  class  to  purchase  or 
construct  steani'jHnDer  jjlanta  for  the 
operation  of  their  municipal  lighting 
plants  and  waterworks  is  not  uncon- 
stitutional. Smith  V.  Burlington,  129 
Wis.  336. 

'  Dufford  V.  Staats,  54  N.  J.  L.  286; 
Wanser  v.  Hoos,  60  N.  J.  L.  482,  aff'g 
B.  c.  8vb  nam,  Hoos  v.  O'Donnell,  60 
N.  J.  L.  35;  Foley  i;.  Hoboken,  61 
N.  J.  L.  478;  Lowthorp  v,  Trenton, 
62  N.  J.  L.  795,  aff'g  61  N.  J.  L.  484; 
People  V.  Election  Commissioners,  221 
111.  9.  A  statute  rdaUng  to  horseshoeing, 
which  applies  only  to  cities  of  50,000 
inhabitants,  permitting  cities  of  over 
10,000  and  under  50,000  to  adopt  its 
provisions  at  their  pleasure,  and  which 
compels  horseshoers  residing  in  those 
cities  to  which  the  statute  applies  or 
which  have  adopted  the  act  to  take 
out  licenses,  whereas  those  residing  in 
other  cities  and  towns  are  exempt,  is 
founded  upon  a  classification  which  has 
no  relation  to  the  subject  matter  of 
the  statute,  and  must  be  regarded  as 
special  legislation.  Bessette  v.  People, 
193  111.  334.  In  Anderson  v.  Trenton, 
42  N.  J.  L.  486,  a  statute  purported  to 
confer  upon  all  cities  having  a  popula- 
tion of  not  less  than  25,000  mhabitants 
the  power  of  issuing  bonds  to  fund  a 
debt  was  held  to  be  a  special  law,  in 
violation  of  the  constitutional  prohibi- 
tion, Dixon,  J.,  saying :  "  I  am  unable 
to  see  any  natural  connection  between 
the  number  of  people  in  a  city  and  its 
right  to  fund  its  floating  debt.  It  is 
true  that  there  may  be  propriety  in 
denying  this  authority  to  very  small 


sion  by  ordinances  limited  to  cities  of  a 
laiger  population.  State  v.  Tower,  185 
Mo.  79.  A  statute  conferring  on  cities 
the  power  to  erant  the  right  to  lay  raU- 
road  tracks,  but  excepting  therefrom 
cities  of  the  first  class,  is  based  on  a 
reasonable  discrimination.  The  legisla- 
ture has  the  risht  to  authorize  such 
tracks  to  be  laid  in  smaller  cities  if  the 
municipalities  deem  it  safe,  and  to  re- 
Quire  that  in  more  populous  cities  tracks 
snail  be  laid  only  by  direct  authority  of 
the  legislature.  Burlington  v.  Pennsyl- 
vania R.  Co.,  56  N.  J.  Eq.  259.  A  stat- 
ute prescribing  a  maximum  fare  for  street 
railroads  in  cities  having  100,000  in- 
habitants or  more  is  not  unconstitu- 
tionaL  Indianapolis  v,  Navin,  151  Ind. 
39.  A  statute  which  provides  for  the 
disincarporation  of  municipal  corpora- 
tions of  the  sixth  class,  being  all  coipora- 
tions  having  a  population  of  less  than 
3^000  inhabitants,  is  not  unconstitu- 
tional as  a  special  law  merely  because  it 
does  not  apply  to  any  other  munici- 
pality than  a  municipality  of  the  sixth 
class.  For  such  purposes  municipalities 
may  properly  be  classified  upon  the  basis 
of  population.  Mintzer  v.  Schilling, 
117  Cal.  361.  When  the  Constitution 
prescribes  the  population  of  each  dass. 
the  legislature  may  make  the prescribea 
population  the  basis  of  classincation  for 
genercd  laws  on  city  affairs,  although 
the  subject  matter  of  the  laws  may 
not  have  any  natural  relation  to  the 
size  of  the  cities  or  the  number  of  people 
in  the  classified  cities,  thereby  dispens- 
ing to  that  extent  with  the  principle 
that  the  classification  must  be  germane 
to  the  subject  matter  of  the  statute. 
Alexander  v,  Duluth,  77  Minn.  445; 
State  V,  Ames,  87  Minn.  23 ;  supra,  §  148. 
An  act  which  places  restrictions  upon 
the  amount  of  indebtedness,  and  the 
levying  of  taxes  upon  cities,  townships, 
and  scnooi  districts,  because  they  are 
within  a  county  containing  a  popula- 
tion of  more  than  125,000,  there  being 
hut  one  county  of  that  pomUption  in  the 
State,  is  special  or  local  legislation  and 
is  void.  People  ex  rd,  Stuckert  v. 
Knopf,  183  111.  410.  Cartwright,  C.  J., 
said:  "There  can  be  no  reason,  in 
the  nature  of  things,  why  a  city,  village, 
school  district,  or  other  public  or  quasi 
public  corporation  in  that  county 
should  be  deprived  of  powers  that  a 
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classification  by  population  does  not  justify  the  legislature  in  enact- 
ing a  special  rule  applicable  only  to  cities  of  a  certain  population, 
and  leaving  a  different  rule  applicable  to  cities  having  a  larger  popu- 
lation and  also  to  cities  having  a  smaller  population.  For  example, 
if  cities  be  divided  into  three  classes,  and  if  there  be  a  statute  pre- 
scribing a  general  rule  for  all  of  these  classes,  the  legislature  cannot 
single  out  the  second  class  and  prescribe  a  special  rule  on  the  same 
subject  matter  for  that  class,  unless  clear  justification  appears  from 
the  population  for  so  doing.^  If  the  subject  of  a  statute  bears  such 
a  relation  to  the  size  of  cities  to  which  it  applies,  as  evidenced  by 
population,  as  to  render  population  a  fair  basb  for  classification,  it 
is  for  the  legislature,  and  not  for  the  courts,  to  say  where  the  line 
shall  be  drawn.  The  legblative  judgment  will  prevail  as  long  as 
the  difference  in  classes  is  substantial  and  the  classification  b  not 
plainly  illusory  or  applied  illusively.'  Where  the  Constitution  ex- 
pressly authorizes  the  legislature  to  grade  the  compensation  of 
officers  in  proportion  to  the  population  and  the  necessary  services 
required,  and  a  statute  enacted  for  that  purpose  declares  that  the 

municipalities    and    granting    it    to  12»000  and  less  than  35,000  inhabitants, 

laiger  ones,  but  the  same  may  be  said  Dexheimer  v.  Oiange,  60  N.  J.  L.  111. 

of  almost  every  power  usually  possessed  A  statute  applicable  to  cities  of  over 

by  cities."    But  see  to  the  contrary  100,000  inhabitants,  requiring  the  pay- 

Waite  i;.  Santa  Cnu,  184  U.  S.  302 ;  ment  of  fees  to  the  treasurer,  who  shall 

Pasadena  v.  Stimson,  91  Cal.  238 ;  Los  issue  a  receipt  to  be  presented  to  the 

An^es  V.  Teed,  112  Cal.  319,  referred  proper  officer  before  any  required  ser- 

to  m  the  immediately  preceding  note,  vice  can  be  performed,  is  intended  for 

In  Hightstown  v.  Glenn,  47  N.  J.  L.  the   protection    and    security   of   the 

105,  a  statute  regulating  the  licensing  municipality,  and  there  b  no  reason 

potoer  in  borougb^  of  the  third  class,  why  such  protection  should  be  limited 

t.  e.  all   boroughs  having   less   than  to  cities  of  a  population  of  100,000 

1,500   inhabitants,    was    neld    to    be  inhabitants.    The  distinction  therefore 

unconstitutional,    (I)    because    there  is  arbitrary  and  the  law  is  special, 

was  no  natural  relation  between  the  Rauer  v.  Williams,  118  Cal.  401. 
right  to  grant  licenses  in  boroughs  of        ^  L'Hote  v.  Milford,  212  111.  418; 

t^t  size  and  the  number  of  inhabitants  Heifer  v,  Simon,  53  N.  J.  L.  550.    See 

therein,  and  (2)  because  boroughs  and  also  Tj'ler  v.  Plainfield,  54  N.  J.  L.  529. 

cities,  although  designated  by  <fifferent  A   statute   authorizing   cities   of   the 

names,  were  m  substance  similar  cor-  second  does  having  a  city  physician  to 

porations,  and  no  reason  existed  why  extend  his  term  of  office  and  fix  the 

cities  of  the  similar  population  should  rate  of  his  compensation  is  local  and 

be  excluded  from  the  application  of  the  special.     Its  operation  being  confined 

act.    In  respect  to  the  method  of  grant-  to  such  cities  of  the  second  class  as 

ing  licenses  to  sell  liquors  all  cities  are  have  such  an  officer,  there  is  no  reason 

a  class,  and  an  attempt  to  segregate  why  such  officer  should  have  a  different 

cities  into  a  distinct  cla^  for  that  pur-  term  and  compensation  from  a  physi- 

pose  on  a  standard  of  population  cannot  cian  appointed  and  compensated  in  a 

be  permitted.    Closson  v,  Trenton,  48  city  of  the  first  class.    Heifer  v,  Simon, 

N.   J.   L.   438.     The  consolukUion  of  53  N.  J.  L.  550. 
ptMic  offices  in  a  city  has  no  relation        *  Wanser  v,  Hoos,  60  N.  J.  L.  482 ; 

to  the  population  of  the  city,  and  there  Calvo  v,  Westcott,  55  N.  J.  L.  78.    See 

is  no  reason  why  a  statute  conferring  antCy  §^    146,    147,   and   notes  as  to 

power  to  consolidate  should  be  limited  respective  provinces  and  duties  of  the 

to  cities  having  a  population  of  over  legislature  and  the  courts. 
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compensation  of  officers  has  been  graded  in  keeping  with  the  con- 
stitutional requirement,  the  court  must  regard  the  statute  as  enacted 
bj  the  legislature  in  good  faith  pursuant  to  the  power  conferred  upon 
it  by  the  Constitution,  and  will  sustain  the  validity  of  the  act  in  the 
absence  of  any  evidence  in  the  statute  that  the  classification  is 
intended  to  be  arbitrary.*  In  New  Jersey,  the  courts  hold  that 
municipalities  may,  for  legislative  action,  be  distributed  into  classes 
constructed  on  the  basis  of  population,  when  the  legislation  relates 
to  the  structure  and  forms  of  government  and  administration.^    The 


*  The  Constitution  of  Indiana  pro- 
hibits the  legislature  from  passing 
local  or  special  laws  "in  relation  to  fees 
or  salaries,  except  that  the  laws  may 
be  so  made  as  to  grade  the  compensa- 
tion of  officers  in  proportion  to  the 
population  and  the  necessary  services 
required."  The  legislature  passed  a 
statute  which  declared  that  the  county 
officers  named  therein  should  be  en- 
titled to  receive  for  their  services  the 
compensation  provided  in  the  act, 
''which  compensation  is  graded  in 
proportion  to  the  population  and  the 
necessary  services  required "  in  each  of 
the  counties,  and  thereafter  prescribed 
a  fixed  salary  per  annum  for  the  clerk, 
auditor,  recoraer,  treasurer,  and  sherifit 
of  the  different  counties,  specifying 
them  b^  name.  The  salaries  of  tnese 
officers  in  each  county  were  provided 
for  by  separate  sections^  ana  on  the 
surface  the  statute  was  simply  a  series 
of  special  provisions  for  tne  salaries 
of  the  officers  of  the  different  counties, 
except  in  so  far  as  it  was  qualified  by 
the  declaration  of  the  statute  first 
quoted.  The  salaries  ranged  from 
$700  for  the  recorder  of  Scott  County 
to  $12,500  for  the  recorder  of  Marion 
County,  and  the  court  held  that  the  act 
was  not  a  local  or  special  law  within  the 
meaning  of  the  constitutional  prohibi- 
tion, that  such  graduation  must  be  sup- 
posed to  rest  upon  the  basis  of  a  full  and 
comprehensive  survey  embracing  both 
the  existing  populations  and  services, 
with  the  probable  increase  of  the  one 
and  the  additions  to  the  other  which  the 
natural  growth  would  in  time  produce, 
and  that  the  different  salanes  fixed 
must  be  r^rded  as  adopted  by  the 
legislature  m  good  faith,  pursuant  to 
the  power  comerred  upon  it  by  the 
Constitution,  and,  in  the  absence  of  any 
evidence  in  the  statute  that  the  classi- 
fication was  intended  to  be  arbitraiy, 
must  sustain  the  validitv  of  the  act. 
Harmon  v.  Board  of  Com'rs  of  Madison 


County,  153  Ind.  68.  But  the  express 
legislative  declaration  that  the  com- 
pensation had  been  funded  as  author- 
ized by  the  Constitution  does  not 
add  anything  that  the  courts  ought 
not  to  imply  if  no  such  declaration  had 

«  Randolph  v.  Wood,  49  N.  J.  L.  85 ; 
8.  c.  50  N.  J.  L.  175;  Hart  v.  Scott, 

50  N.  J.  L.  585;   Warner  v,  Hoagland, 

51  N.  J.  L.  62 ;  Mortland  v.  Christian, 

52  N.  J.  L.  521 ;  State  v,  Clayton,  53 
N.  J.  L.  277;  Matbeson  v,  Caminade, 
55  N.  J.  L.  4 ;  Wanser  v,  Hoos,  60  N.  J. 
L.  482;  Folev  v.  Hoboken,  61  N.  J.  L. 
478 ;  Freeholders  of  Hudson  v,  Clarke, 
65  N.  J.  L.  271 ;    McArdle  v.  Jersey 


aty,  66  N.  J.  L.  590. 
The 


adoption  of  this  rule  has  re- 
ferred the  Question  of  the  permissi- 
bility of  tne  classification  to  the 
nature  of  the  legislation  itself,  and 
has  resulted  in  a  series  of  decisions 
defining  the  matters  which  relate  to 
the  government  and  administration  of 
cities.  In  the  application  of  the  rule  it 
has  been  held  that  stattUes  applying  to 
cities  according  to  their  ^population  are 
general  as  relating  to  their  government 
and  administration  VDhen  they  ore  for 
any  of  the  fcUowing  purposes:  The 
division  of  cities  mto  wards,  Mc- 
Laughlin v.  Newark,  57  N.  J.  L.  298 
Wood  V,  Atlantic  aty,  56  N.  J.  L.  232 
Dempsey  v.  Newark,  53  N.  J.  L.  4 
Randolph  v.  Wood,  49  N.  J.  L.  85;  the 
creation  of  permanent  boards  of 
assessors  for  purposes  of  taxation,  &o.. 
In  re  Passaic,  54  N.  J.  L.  156;  the 
appointment  and  term  of  municipal 
officers,  Randolph  v.  Wood,  49  N.  J.  L. 
85 ;  Vamey  v.  Kramer,  62  N.  J.  L.  483 ; 
Owens  V,  Fury,  55  N.  J.  L.  1:  fees 
and  salaries  of  officers,  Freeholaers  of 
Hudson  V.  Clarke,  65  N.  J.  L.  271; 
establishing  police  courts,  Matheson  v. 
Caminade,  55  N.  J.  L.  4 ;  compensation 
of  judges.  Skinner  v.  Bogert,  42  N.  J.  L. 
407;  appointing  police  justices,  Calvo 
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ground  for  this  dbtinction  is  that  population  in  relation  to  these 
matters  signifies  not  only  the  populousness  of  a  city^  but  also  the 
magnitude  of  its  public  concerns.  Hence,  for  these  purposes  a  fair 
classification  of  cities  according  to  population  is  a  distribution  of 
them  into  different  grades  manifestly  requiring  different  forms  of 
government  and  administration. 

§  152.  Provision  for  Fature  Members  of  the  Glass.  —  A  designa- 
tion or  identification  of  municipalities  by  population  is  not  classifica- 
tion ;  and  it  has  frequently  been  held  that,  if  a  statute  be  made 
applicable  to  cities  having  a  designated  population  at  the  time  when 
it  is  enacted  without  reference  to  cities  itcquiring  the  prescribed 
population  in  the  future,  it  is  a  mere  designation  of  localities  to  the 
permanent  exclusion  of  those  which  do  not  come  within  the  de- 
scription. Hence,  in  order  to  be  general,  it  must  appear  that  the 
statute  is  meant  to  furnish  the  rule  for  the  future  government  of 
all  cities  belonging  to  the  class  during  the  operation  of  the  statute. 
The  class  must  be  framed  in  in  such  terms  as  to  irvclvde  without 
the  aid  of  additional  legislation,  not  only  existing  cities,  but  all 
such  cities  as  may  in  course  of  time  attain  the  requisite  population. 
When  the  class  is  made  sufficiently  comprehensive  to  include  the 
future  as  well  as  the  present,  the  statute  is  general,  but  if,  on  the 
contrary,  it  appears  that  it  is  limited  to  those  municipalities  only 
which  have  the  prescribed  population  at  the  time  of  its  enactment, 
it  has  been  held  to  be  a  local  and  special  law  in  violation  of  the 
constitutional  prohibition.^     The  principle  involved  is  that  it  must 

V.  Westcott,  55  N.  J.  L.  78;  creating  Downs,  60  Kan.  788;  Commonwealth 
police  departmei^ts,  Baker  v.  I>elaney,  v.  Taylor,  101  Ky.  325 ;    Johnson  v. 

65  N.  J.  L.  9;  establishing  an  excise  Fulton,  121  Ky.  594:898.  W.  Rep.  672; 
department,  Schwarz  v.  Dover,  70  State  v.  Tolle,  71  Mo.  645;  State  v. 
N.  J.  L.  502;   McArdle  v.  Jersey  City,  Herrmann,  75  Mo.  340;  Rutherford  v. 

66  N.  J.  L.  590;  the  amount  of  the  Heddens,  82  Mo.  388;  State  v.  County 
license  fee  for  the  sale  of  intoxicating  Court,  89  Mo.  237 ;  State  v.  Miller,  100 
liquors,    Paul   v.    Gloucester   County,   Mo.  439;  Dart  v.  Bagley,  1 10  Mo.  42 ; 

50  N.  J.  L.  585;  constituting  and  State  v.  Bell,  119  Mo.  70;  Lynch  v. 
regulating  boards  of  public  works,  Murphy,  119  Mo.  163;  State  v.  Wof- 
Owens  V.  Fuir,  55  N.  J.  L.  1 ;  McLean  ford,  121  Mo.  61,  68;  State  v.  Marion 
V,  Gibson,  55  N.  J.  L.  1 1 ;  In  re  Haynes,  County,  128  Mo.  427 ;  Dunne  v.  Kansaa 

54  N.  J.  L.  6;  public  improvements  City  C.  R.  Co.,  131  Mo.  1;  Kansas  City 
of   every  kind,  Warner  v.  Hoagland,  v.  stegmiller,  151  Mo.  189;   Yoimg  «. 

51  N.  J.  L.  62;  establishing  public  Kansas  City,  152  Mo.  661;  Ex  parU 
parks,  Ross  v.  Freeholders  of  Essex,  Lucas,  160  Mo.  218;  State  v.  Mason, 
69  N.  J.  L.  143,  aff'd  69  N.  J.  L.  291 ;  155  Mo.  486;  Ex  parte  Loving,  178  Mo. 
construction  of  water  works,  Lewis  v.  194 ;  State  v,  Messerly,  198  Mo.  351  j 
Moore,  54  N.  J.  L.  121;  commissions  State  v.  Aitkin,  61  Neb.  490;  Coutien 
of  public  instruction,  Oler  v.  Ridgeway,  v.  New  Brunswick,  44  N.  J.  L.  58 ;  In 

55  N.  J.  L.  10.  re  Fagan,  70  N.  J.   L.  341;  Muiphy 
»  Owen  V.  Sioux  City,  91  Iowa,  190;  r.  Long  Branch   (N.  J.  L.),    61  Atl. 

Tuttle  V.  Polk,  92  Iowa,  433;  State  v.  Rep.  593;  State  v.  Mitchell,  31  Ohio 
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appear  from  the  terms  of  the  statute  that  the  class  is  formed  in  good 
faith,  and  that  there  is  such  a  substantial  difference  in  population 
between  cities  included  within  the  operation  of  the  statute  and 
cities  not  included  that  the  court  can  fairly  say  that  classification 
is  intended,  and  not  merely  designation  of  a  particular  locality.  If 
it  appears  from  an  examination  of  the  statute  that  the  classifica- 
tion is  intended  to  operate  merely  as  a  designation  of  the  locality, 
the  statute  is  not  saved  from  condemnation  merely  by  the  fact  that 
it  is  framed  in  general  form.^    A  description  of  a  city  by  the  exact 


St.  592, 607 ;  Fields  v.  Highland  County 
Com'rs,  36  Ohio  St.  476;  State  v. 
Constantine,  42  Ohio  St.  437 ;  State  v. 
Anderson,  44  Ohio  St.  247 ;  Marmet  v. 
State,  45  Ohio  St.  63 ;  State  v.  Ellet,  47 
Ohio  St.  90;  State  v.  Toledo,  48  Ohio 
St.  112;  State  v.  Smith,  48  Ohio  St.  211; 
State  V.  Schwab,  49  Ohio  St.  229; 
State  V,  Nelson,  52  Ohio  St.  88;  State 
V.  Baker,  55  Ohio  St.  1;  Wheeler  v. 
Philadelphia,  77  Pa.  338;  Common- 
wealth v.  Patton,  88  Pa.  258 ;  Morrison 
V.  Bachert,  112  Pa.  322;  Blankenburg 
V.  Black,  200  Pa.  629;  State  v.  Berke- 
ley, 64  S.  C.  194 ;  State  v.  Policemen's 
Pension  Fund  Trustees,  121  Wis.  44; 
Bingham  v.  Milwaukee  County  Super- 
visors, 127  Wis.  344;  infra,  §§  163, 169. 

The  proposition  m  the  last  clause  of 
the  last  sentence  of  the  text  that  a  law 
otherwise  constitutional  is  invalid 
merely  because  it  does  not  provide  for 
a  future  contingency  which  may  never 
occur,  does. not  seem  to  the  author  to 
be  well  considered  or  sound.  See  Mr. 
Hubbard's  article  in  Harvard  Law 
Rev.,  VoL  XVIII.  pp.  592-594,  June, 
1905.  In  Baker  v.  Seattle,  2  Wash. 
State,  576,  a  statute  applicable  only  to 
cities  and  towns  existing  at  the  adop- 
tion of  the  Constitution  was  sustained 
as  general  and  uniform  in  its  opera- 
tion^ upon  the  ground  that  at  the  same 
session  of  the  legislature  by  various 
acts  the  same  authority  was  conferred 
upon  all  such  municipal  corporations 
as  should  be  organizea  after  the  adop- 
tion of  the  Constitution. 

^  This  principle  is  exemplified  by 
the  decision  of  the  Supreme  Court  of 
Ohio,  holding  that  the  legislative  clas- 
sification of  cities  theretofore  adopted 
was  unconstitutional.  By  statute. 
cities  within  the  State  were  divided 
into  cities  of  the  first  class  composed  of 
three  grades,  and  cities  of  the  second 
dass  composed  of  ei^ht  ^des,  making 
for  purposes  of  legislation  practically 


eleven  classes.  In  these  eleven  classee 
the  eleven  principal  cities  of  the  State 
were  isolated,  and  an  act  conferring 
corporate  power  on  one  of  them  by 
classified  description  conferred  it  upon 
no  other.  Careful  provision  was  made 
to  prevent  any  city  from  becoming 
subiect  to  laws  applicable  to  any  one 
of  the  other  classes.  The  differences  in 
population  were  so  trivial  that  they 
could  not  be  regarded  as  furnishing  a 
substantial  basis  for  legislative  classifi- 
cation. The  court  held  that  the  classifi- 
cation was  a  mere  cover  for  local  or 
special  laws,  and  that  statutes  founded 
upon  it  were  JunconstitutionaL  State 
V,  Jones,  66  Ohio  St.  453;  State  v. 
Beacon,  66  Ohio  St.  491. 

In  State  v,  Cowles,  64  Ohio  St.  162, 
Schauckj  J.,  in  speakine  of  the  practi- 
cal application  of  the  doctrine  that  an 
act  is  general  when  future  cities  come 
within  its  o^ration  without  further 
legislation,  siud :  "The  inevitable  reli- 
ance of  counsel  for  the  support  of  this 
legislation  is  upon  the  decisions  of  this 
court  sustaining  the  validity  of  l^sla- 
tion,  dividing  the  cities  of  the  State 
into  classes  and  grades,  so  that  said 
cities  are  isolated  for  the  purpose  of 
receiving  grants  of  corporate  power  not 
conferred  upon  any  other  city.  Such 
legislation  was  originally  sustained, 
upon  the  theoiy  that  the  classification 
would  remain  unchanged,  and  that  in 
the  progress  of  the  State's  develop- 
ment other  cities  would  enter  the  classes 
existing.  It  was  a  judicial  prophecy 
that  an  act  whose  practical  operation 
was  special  when  it  was  passed  and 
considered  would,  in  time,  operate  gen- 
erally. How  this  prophecy  failea  of 
fulfilment  appears  from  the  fact  that 
for  a  (juarter  of  a  centuiy  the  five  lar- 
gest cities  of  the  State  have,  in  impor- 
tant respects,  been  subject  to  acts 
conferring  coiporate  power  and  oper- 
ating in  each  oi  them  separately.    With 
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population  which  it  liad  at  a  specified  Federal  census  is  merely  a 
designation  of  the  locality,  and  an  act  limited  in  these  terms  is  a 
special  law.^  Even  if  the  statute  purports  to  apply  to  all  cities  hav- 
ing a  substantial  diversity  of  population  at  a  specified  census,  it  is 
a  special  law  if  in  fact  it  only  applies  to  one  city.^  And  a  statute  is 
not  made  general  by  the  fact  that  it  b  made  applicable  not  only  to 
cities  having  the  specified  population  at  the  last  census,  but  also  to 
all  cities  which  may  have  the  prescribed  population  at  any  census 
hereafter,  if  the  population  is  specified  in  such  a  way  or  within  so 
narrow  a  limit  as  to  necessarily  limit  the  operation  of  the  act  to  one 
or  more  prescribed  localities.'    If,  however,  the  law  is  applicable  to 

but  little  modification  the  same  obser- 
vation mij^ht  be  made  of  many  other 
municipabties.  It  has  resulted  that  to 
a  majority  of  the  urban  population  of 
the  State  the  provisions  of  this  article 
of  the  Constitution  have  become  chiefly 
known  as  sources  of  hope  which  have 
never  been  realized.  It  is  auite  true 
that  many  appeals  for  relief  from  such 
legislation  have  been  made  to  this 
court  based  on  the  claim  that  these 
beneficent  provisions  of  the  Consti- 
tution should  be  put  into  practical 
operation.  It  is  equally  true  that  the 
doctrine  of  classification,  or  such  isola- 
tion under  the  form  of  classification, 
has  been  adhered  to." 

A  statute  which  authorizes  any 
town,  township,  or  borough,  or  part 
thereof,  containing  a  population  of 
5,000  or  upwards,  to  be  incorporated 
as  a  city  oy  vote,  and  provides  for 
the  government  and  powers  of  such 
city,  but  which  also  contains  a  provi- 
sion that  laws  applicable  to  other 
cities,  though  they  be  general,  shall 
not  be  apphcable  to  the  class  of  cities 
intended  to  be  created  by  the  statute 
unless  they  shall  be  exproasly  made  so, 
g^ives  to  the  cities  created  pursuant  to 
its  provisions  a  power  and  form  of  gov- 
ernment founded  merely  on  their  origin, 
and  is  special  and  local  Dover  v.  At- 
torney-General, 62  N.  J.  L.  647,  648, 
affirming  62  N.  J.  L.  40. 

'  State  v.  Schwab,  49  Ohio  St.  229; 
State  V.  Ellet,  47  Ohio  St.  90;  State  v. 
Anderson,  44  Ohio  St.  247.  A  statute 
applicable  to  counties  having  a  popula- 
tion at  the  Federal  census  immediately 
preceding  its  passage  of  not  more  than 
29,130  and  not  less  than  29,135,  is 
a  special  law.  Fields  v.  Com'rs  of 
Highland  County,  36  Ohio  St.  476. 
Statute  applicable  to  counties  having  a 
population  between  15,000  and  15,050 


by  the  census  of  1890,  held  unconstitu- 
tional. Board  of  Com'rs  of  Owen 
County  V.  Spangler,  159  Ind.  575.  See 
also  Central  Trust  Co.  v.  Citizens  Street 
Railway  Co.,  82  Fed.  Rep.  1,  afiTg 
80  Fed.  Rep.  218.  A  statute  applicable 
to  cities  wnich  at  the  State  census  of 
1885  had  a  population  of  30,000  is 
special  legislation  and  unconstitutional, 
tnere  being  only  one  such  city  in  fact. 
State  i;.  Des  Moines,  96  Iowa,  521. 

'  Coutieri  V.  New  Brunswick,  44  N. 
J.  L.  58.  A  statute  applicable  to  cities 
of  the  second  class  having  a  population 
of  over  31,000  at  the  last  Federal  census 
held  to  be  special,  being  in  fact  appli- 
cable to  only  one  city.  State  v.  Mitcnell, 
31  Ohio  St.  592,  607.  But  see  State  v. 
Brewster,  39  Ohio  St.  653.  Statute 
applicable  to  cities  havins  a  population 
of  20,000  and  not  exceeding  30,500  by 
the  last  Federal  census  held  to  be  spe- 
cial, being  in  fact  applicable  to  only 
one  city.  State  v.  Constantine,  42  Ohio 
St.  437.  Statute  applicable  to  all 
cities  of  30,000  or  more  inhabitants 
"according  to  the  United  States  census 
of  1870,"  held  unconstitutional.  Camp- 
bell V.  Indianapolis,  155  Ind.  186.  The 
decisions  cited  m  the  notes  are  instances 
of  what  may  be,  and,  indeed,  has  been 
described,  as '' classification  run  mad" ; 
but  such  instances  are  strong  illustra- 
tions of  the  necessity  which  is  felt  for 
legislation  to  meet  local  wants  and 
requirements. 

'  A  statute  applicable  to  cities  hav- 
ing at  the  last  Federal  census,  or  which 
at  any  subsequent  Federal  census  may 
have,  a  population  of  not  less  than 
5,550  and  not  more  than  5,560,  held  to 
be  local  and  special.  Kenton  v.  State, 
52  Ohio  St.  59.  A  statute  applicable 
to  counties  having  at  the  last  Federal 
census,  or  which  may  at  any  subse- 
quent Federal  census  have,  a  popula- 
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all  cities  having  the  prescribed  population  "at  the  last  census,"  the 
phrase  will,  in  general,  be  construed  to  apply  not  only  to  the  last 
census  at  the  time  of  the  enactment,  but  also  to  each  succeeding 
census  as  it  occurs  and  while  the  statute  continues  to  operate,  and 
the  law  will  not  be  deemed  special  in  the  absence  of  other  provi- 
sions or  language  limiting  its  applicability.^ 

§  153.  Determining  Popnlation  for  Purposes  of  Olassification.  — 
The  power  to  pass  a  statute  applicable  to  a  class  of  municipalities 
having  a  prescribed  population  carries  with  it,  by  necessary  im- 
plication, the  right  to  prescribe  any  reasonable  rule  or  method  for 
determining  the  population  of  existing  municipalities.  Within 
limits,  the  legislature  may  enact  a  rule  of  evidence  whereby  it  may 
be  ascertained  when  a  city  has  reached  the  prescribed  number  of 
people  and  has,  as  a  matter  of  fact,  entered  the  class  provided  for.' 
For  the  purpose  of  determining  the  population  the  legislature  may 
rely  upon  the  State  census  or  upon  the  Federal  census  or  both,  or  it 
may  confer  authority  to  determine  the  fact  upon  some  officer  with- 
out reference  to  either  census.'    In  creating  a  new  municipality  the 

tion  of  not  less  than  31,940  and  not  Dunne  v.  Kansas  City  C.  R.  Co.,  131' 
more  than  31,960,  or  of  not  less  than  Mo.  1. 

35,400  and  not  more  than  35,500,  held  *  State  v.  Dist.  Court,  84  Minn.  377; 
to  be  special.  State  v.  Bar^eus,  53  Ohio  Dunne  v,  Kansas  City  C.  R.  Co.,  131 
St.  94.  A  statute  applicable  to  cities  Mo.  1.  See  also  Martm  v.  Ivins,  59  N. 
which  at  the  last  Federal  census  had,  or  J.  L.  364.  If  a  statute  applicable  to 
which  at  any  Federal  census  may  have  cities  of  a  certain  population  is  silent 
a  population  of  not  less  than  5,750  and  as  to  the  manner  in  which  the  popula- 
not  more  than  5,800,  held  to  be  special,  tion  shall  be  determined,  the  ultimate 
Pittsburgh,  F.  W.  &  C.  R.  Co.  v.  Martin,  decision  of  the  fact  necessarily  rests 
53  Ohio  St.  386.  A  statute  applicable  with  the  courts,  which  may  adopt  a 
to  counties  which  by  the  last  Federal  rule  and  may  rely  upon  the  State  and 
census  had,  or  which  at  anv  subsequent  Federal  census,  each  taken  eveiy  ten 
census  may  have,  a  population  oi  not  years,  the  result  being  an  alternating 
less  than  35,190  and  not  exceeding  census,  State  or  Federal,  eveiy  five 
35,200,  held  to  be  special.  Hixson  v.  years.  State  v.  Dist.  Court,  84  Minn. 
Burson,  54  Ohio  St.  470.  A  statute  ap-  377.  The  court  will  take  judicial  notice 
plicable  to  school  corporations  having  of  the  last  official  United  States  census 
a  population  of  not  less  than  4,545  and  to  determine  the  population  of  a  county, 
not  more  than  4,550,  is  special  legisla-  Alameda  County  v.  Dalton,  148  Cal. 
tion.  Rushville  School  City  v.  BAyea,  246 ;  State  v.  Marion  County  Court,  128 
162  Ind.  193.  Mo.  427.    See  also  /n  re  Senate  Bill, 

»  Fellows  V.  Walker,  39  Fed.  Rep.  No.  293,  21  Colo.  38.  And  of  a  town- 
651 ;  Indianapolis  v.  Navin,  151  Ind.  ship.  Chinn  v.  Gunn,  148  Cal.  755 ;  84 
139;  Campbell  v.  Indianapolis,  155  Pac.  Rep.  669.  If  a  statute  divides 
Ind.  186;  State  v.  District  Court,  84  cities  into  classes  according  to  popu- 
Minn.  377;  State  v.  Wofford,  121  Mo.  lation,  to  be  ascertained  in  a  prescribed 
61;  State  v.  County  Court,  128  Mo.  manner,  the  directions  as  to  the  manner 
427;  Ladd  v.  Holmes,  40  Oreg.  167;  of  ascertaining  the  population  do  not 
Campbell's  Appeal,  132  Pa.  257 ;  John-  prevent  the  city  or  the  courts  from 
son  V.  MilwauKee,  88  Wis.  383 ;  Boyd  assigning  a  city  to  its  proper  class  as 
V,  Milwaukee,  92  Wis.  456.  shown  by  a  census  of  which  judicial 

*  State  V.  Dist.  Court,  84  Minn.  377;   notice  may  be  taken.    People  v.  Page, 
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legislature  may  assign  it  to  its  appropriate  class,  although  the  popular 
tion  has  not  been  ascertained,  and  the  presumption  will  be  that  it 
has  been  properly  assigned  according  to  population.^  It  may  au- 
thorize a  city  to  cause  an  enumeration  of  its  inhabitants  to  be  made 
for  that  purpose.'  The  fact  that  the  law  cannot  apply  to  municipali- 
ties which  may  reach  the  prescribed  population  between  one  census 
and  another  does  not  detract  from  its  generality.  The  law  confers 
the  right,  and  the  census  merely  furnishes  the  evidence  upon  which 
it  operates.'  But  when  there  is  a  law  for  the  taking  of  a  census  by 
the  State  authorities,  a  statute  which  applies  only  to  such  munici- 
palities as  have  a  designated  population  by  the  last  national  census 
is  local  and  special.  The  census  taken  under  the  authority  of  the 
State  is  a  legal  ascertainment  of  the  population  of  municipalities, 
and  the  legislature  cannot  say  that  a  municipality  having  the  re- 
quired population  by  a  legally  ascertained  census  is  not  within  the 
class  of  municipalities  affected  by  the  statute,  but  shall  only  so  be 
when  shown  by  a  census  taken  under  national  authority.* 

§  154.     Olassifications  resnltinfir   from    Substantive    Provisions.  — 

It  is  apparent  that  municipalities  may  he  classified  according  to 

'  their  location  or  their  description  or  their  popvlation,  and  it  is  with 

reference  to  these  subjects  that  the  greatest  difficulties  have  arisen 

in  applying  the  constitutional  prohibition.     Legislation  affecting 

6  Utah,  353.  An  act  for  the  regulation  proportion  to  their  duties,  and  for  this 
of  the  compensation  of  justices  of  the  purpose  may  classify  counties  by  pop- 
peace  in  townships  of  a  certain  class,  ulation,  a  statute  which  provides  that 
classified  townships  by  population  "as  when  the  population  of  an  existing 
shown  by  the  Feaerai  census  of  1900."  county  shall  have  been  reduced  by 
It  was  held  that  the  act  did  not  apply  reason  of  the  creation  of  any  new  county 
to  a  township  created  in  1902  by  divid-  from  the  territory  thereof  below  the 
in^  one  of  the  previously  existing  town-  class  and  rank  firat  prescribed  by  the 
ships  of  the  county,  since  the  census  act,  it  shall  be  the  duty  of  the  board  of 
afforded  no  means  of  ascertaining  the  supervisors  to  designate  bv  order  the 
population  of  such  a  township,  and,  class  to  which  such  county  has  been  re- 
therefore,  that  it  did  not  provide  any  duced,  is  not  unconstitutional,  as  dele- 
salaiy  for  justices  of  the  peace  of  town-  gating  to  the  board  of  supervisors  the 
ships  created  after  the  census  was  taken,  power  to  classify  counties,  but  simply, 
Chmn  V.  Gunn,  148  Cal.  755.  Different  m  effect,  authorizes  them  to  determine 
methods  of  determining  the  popula-  as  a  fact  how  many  people  are  left 
tion  of  different  classes  of  counties  in  within  the  boundaries  of  the  old  county 
the  State  may  be  prescribed  without  after  the  new  county  is  created,  and 
infrin^g  the  constitutional  provision  when  this  fact  is  found  (which  is  not  a 
requirmg  laws  to  be  general  and  uni-  legislative  act)  the  classincation  follows 
form.  Johnson  v.  Gunn,  148  Cal.  745.  as  declared  by  statute.  Kumler  v. 
^  Frost  v.  Pfeiffer,  26  Colo.  338.  Board  of  Supervisors  of  San  Bemar- 
•  State  V.  Wofford,  121  Mo.  61.  dino  County,  103  Cal.  393. 
Under  the  provision  of  the  California  •  Dunne  v,  Kansas  City  C.  R.  Co., 
Constitution  that  the  legislature  shall  131  Mo.  1. 

by  general  and  uniform  laws  regulate        ^  Dickinson  v.  Freeholders  of  Hud- 

the  compensation  of  county  officers  in  son,  71 N.  J.  L.  589. 
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municipal  affairs  has,  however,  also  been  attacked  under  the  constitu- 
tional prohibition,  as  special  in  its  nature,  because  of  the  limited 
character  of  the  persons  or  objects  upon  which  it  operates.  No 
substantial  difficulty  has  been  experienced  in  enacting  legislation 
of  this  nature  which  complies  with  the  Constitution;  if  the  substan- 
tive provisions  of  the  statute  operate  upon  all  the  persons  or  objects 
answering  the  description,  such  legislation  does  not  violate  the  con- 
stitutional mandate.  Legislation  of  this  nature  should  properly  be 
regarded  as  not  founded  upon  a  classification  at  all,  although  it  is  so 
treated  in  the  opinions  of  the  courts.  It  is  a  simple  question  whether 
the  facts  upon  which  the  legislation  is  intended  to  operate  are  suf- 
ficiently general  to  justify  the  statute.  Thus,  conditions  may  be 
attached  to  the  operation  of  a  statute  which  have  reference  to  con- 
tingencies which  may  have  happened,  or  which  may  occur  in  the 
future.  Hence,  a  statute  may  be  made  applicable  to  such  bridges  as 
have  been  destroyed  by  ice,  flood  or  otherwise,  or  abandoned  by  the 
owner  and  replaced  by  bridges  on  another  site  without  affecting  the 
generality  of  the  operation  of  the  law.^  A  statute  authorizing  a  class 
of  cities  to  issue  bonds  to  construct  bridges  over  a  navigable  canal  is 
not  special  legislation,  the  presence  of  the  canal  being  merely  the 
occasion  for  the  enactment  of  the  statute  and  the  exercise  of  the 
powers  conferred  and  not  an  element  of  the  classification.^  The 
maintenance  of  the  existing  purity  of  potable  waters  is  a  subject 
appropriately  calling  for  legislation  prohibiting  the  pollution  of 
streams  from  which  cities  draw  their  supply  of  water,  and  the  fact 
that  the  statute  does  not  operate  below  the  point  whence  the  supply 
is  drawn  does  not  ma)^e  it  a  special  law.'  For  some  purposes  at  least 
distinctions  may  be  made  founded  upon  the  ownership  of  property. 
For  instance,  there  is  a  plain  distinction  between  authorizing  public 
officials  to  take  for  the  public  what  is  now  the  property  of  others 
and  interfering  with  what  is  already  public  property.  Hence  the 
application  of  a  statute  may  be  limited  to  bridges  which  are  owned 
by  corporations  or  private  persons  without  destroying  its  generality. 
The  only  effect  is  to  exclude  from  the  statute  those  bridges  which 
are  already  the  property  of  the  public*  For  some  purposes,  too, 
the  use  to  which  property  affected  by  a  public  purpose  is  devoted 
may  be  made  the  basis  of  distinction.     For  example,  the  generality 

*  Seabolt  9.  Northumberland  County,        '  Boiard  of  Health  v.  Diamond  Mills 
187  Pa.  318.  Paper  Co.,  63  N.  J.  Eq.  Ill,  affi'd  64 

*  Le  Tourneau  v.  Hu^,  90  Minn.  N.  J.  Ea.  793. 

420.     A  ferzy  law  apphcable  to  all        *  Seabolt       v.       Northumberland 
counties  in  which  there  are  rivers  re-  County,  187  Pa.  318. 
quiring  ferries  is  not  a  local  or  special 
law.    Nixon  v.  Reid,  8  S.  Dak.  507. 
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of  a  statute  is  not  destroyed  by  the  fact  that  it  is  applicable  only  to 
bridges  used  exclusively  for  vehicles  and  foot  purposes.  The  con- 
dition is  meant  to  prevent  interference  with  railroad  bridges,  and 
the  classification  is  obviously  proper.^  A  distinction  is  to  be  made 
between  substantial  conditions  and  those  conditions  which  are  so 
general  in  their  nature  that  they  can  hardly  be  called  distinctions. 
For  example,  practically  all  bridges  are  built  on  the  line  of  a  public 
highway  or  on  a  site  deemed  necessary  to  the  travelling  public.  The 
insertion  of  conditions  such  as  these  will  not  be  regarded  as  limit- 
ing the  application  of  a  statute  so  as  to  make  it  a  special  or  local 
law,* 

§  155.  Statatea  conditioned  on  Acceptance  by  Municipality.  — 
Where  a  statute  provides  that  it  shall  not  operate  within  a  mununr 
polity  until  its  provisions  shall  have  been  accepted  by  the  local 
authorities,  a  diversity  of  opinion  has  arisen  whether  it  is  a  special 
or  general  law.  The  more  sound  view  seems  to  be  that  such  a  stat- 
ute is  general  and  not  special.  In  support  of  this  view  it  is  said  that 
the  prohibition  simply  is  that  the  legislature  shall  not  pass  local  or 
special  laws  regulating  municipalities.  Prior  to  the  adoption  of  this 
prohibition  it  was  a  fundamental  principle  of  legislation  in  many 
States  that  a  grant  of  municipal  or  police  powers  might  be  condi- 
tioned upon  acceptance,  and  that  a  municipal  corporation  might  be 
created  or  an  additional  grant  of  franchises  be  made  subject  to 
acceptance  or  rejection  by  the  people  for  whose  government  the 
municipality  was  created  or  additional  franchises  were  proposed. 
Legislation  of  this  character  was  a  constitutional  exercise  of  the 
sovereign  power  of  legislation  before  the  constitutional  prohibition 
was  adopted,  and  a  purpose  to  withdraw  from  the  legislature  its  pre- 
rogative in  its  discretion  to  submit  such  legislation  to  be  accepted 
or  rejected  by  the  people  to  be  aflfected  will  not  be  implied  in  the 
absence  of  a  clear  expression  of  such  a  purpose.'  The  legislative 
prerogative  may  stand,  and  full  effect  still  be  given  to  the  constitu- 
tional prohibition.  If  a  law  be  a  general  law  within  the  meaning  of 
the  Constitution,  the  power  of  the  legislature  has  been  exercised 
within  the  constitutional  limitations;  and  it  is  self-evident  that  if 
the  legislature  may  submit  a  law  for  acceptance,  a  law  based  upon 
a  valid  classification  and  submitted  to  all  of  the  class  that  may  accept 
it,  is  a  general  law,  and  its  generality  is  not  detracted  from,  because 
some  may  not  choose  to  accept  it.    Every  law  conferring  discretion- 

^  Seabolt  v.  Com're  of  Northum-  '  Ante,  §  69  and  notes ;  Index,  Local 
berland  County,  187  Pa.  318.  Option  Laws. 

«  /6. 
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ary  powers  may  occasion  diversities.  The  infirmity  is  not  in  the  law. 
Diversity  arises  from  the  execution  of  it.*  But  the  right  to  accept 
or  reject,  must  not  be  so  limited  as  to  prevent  the  adoption  of  the 
statute  by  all  the  members  of  the  class.  Hence  a  statute  which 
requires  the  locality  to  adopt  its  provisions  within  a  prescribed 
period,  or  which  is  expressly  limited  to  such  a  class  of  municipali- 
ties as  adopt  its  provisions  at  the  next  general  election,  or  which 
requires  that  proceedings  for  its  adoption  shall  be  initiated  on  or 
before  a  specified  time,  unduly  restricts  and  limits  the  right  to  accept 
or  reject  and  renders  the  law  special  and  local  in  its  application.' 
If,  however,  the  provision  of  the  statute  simply  is  that  the  question 
of  acceptance  shall  be  submitted  to  the  voters  at  the  "next  general 
election,"  that  provision  is  directory  only,  and  does  not  prevent 
acceptance  at  subsequent  elections.  Such  a  provision,  therefore,  does 
not  limit  the  right  of  acceptance  or  rejection  and  does  not  render 
the  statute  local  or  special.'  When  the  statute  merely  confers  powers 
upon  the  municipality  and  leaves  it  to  the  local  authorities  in  their 
discretion  to  follow  alternative  courses,  the  act  is  merely  an  enabling 
act,  and  the  fact  that  local  action  may  induce  difference  of  result 
does  not  render  the  statute  special.  If  the  powers  are  conferred 
upon  all  the  municipalities  belonging  to  the  class,  the  fact  that  the 
statute  permits  the  adoption  of  different  methods  of  doing  the  same 
thing,  and  one  method  may  be  adopted  in  one  locality  whilst  other 
methods  will  prevail  in  others,  does  not  exclude  any  of  the  munici- 


»  Maysville  &  L.  T.  R.  Ck).  v.  Wig- 
gins, 104  Ky.  540 ;  People  v.  Hoffman, 
116  m.  587;  West  Chicago  Park 
Com'ra  V.  McMuUen,  134  lU.  170;  Peo- 
ple V.  Kipley,  171  111.  44,  72;  People 
V.  Simon,  176  111.  165;  Warner  v. 
Hoagland,  51  N.  J.  L.  62 ;  Noonan  v. 
Freeholders  of  Hudson,  51  N.  J.  L. 
454 ;  Allison  v.  Corker,  67  N.  J.  L.  596 ; 
Albright  v,  Sussex  County  Lake  & 
Park  Commission,  68  N.  J.  L.  523; 
Ross  V,  Freeholders  of  Essex,  69  N.  J. 
L.  291,  aff'g  69  N.  J.  L.  143 ;  Pictou  v, 
Cass  County,  13  N.  Dak.  242 ;  Adams 
V.  Beloit,  105  Wis.  363 ;  arUe,  §  69.  In 
Wiscansirif  the  legislature  passed  a 
general  act  for  the  classification  and 
oiganization  of  municipal  corporations. 
It  thereafter  amended  the  act  by  pro- 
viding that  any  corporation  formed 
imder  a  special  charter  might  adopt 
any  integnd  part  of  the  general  cor- 
poration act  by  ordinance  duly  passed 
by  the  common  council.  Tne  court 
carefully  considered  and  examined  the 
question   whether  the   fact   that   the 


adoption  of  part  of  the  general  law 
was  made  optional  with  the  city  coun- 
cil renderea  it  local  and  special,  and 
held  that  such  provision  did  not  have 
that  effect.  The  grounds  upon  which 
it  arrived  at  this  decision  are  not  very 
fully  stated,  but  were  to  the  general 
effect  that  if  the  statute  is  complete 
in  itself  and  of  general  operation 
throughout  the  State,  the  mere  fact 
that  tne  municipalit)r  must  take  some 
step  to  put  the  act  in  force  does  not 
detract  from  the  generality  of  the  law. 
Adams  v.  Beloit,  105  Wis.  363. 

•  DeHart  v.  Atlantic  City,  63  N.  J. 
L.  223,  reversing  52  N.  J.  L.  319;  Ross 
V.  Passaic  aty,  64  N.  J.  L.  488;  Chris- 
tie V.  Bayonne,  64  N.  J.  L.  191 ;  Renner 
V.  Holmes,  68  N.  J.  L.  192.  In  re 
Cleveland,  51  N.  J.  L.  319,  is  overruled 
in  DeHart  v,  Atlantic  aty,  63  N.  J.  L. 
223.    Post,  §  158  and  notes. 

'  Ross  V.  Freeholders  of  Essex,  69 
N.  J.  L.  291,  aff'g  69  N.  J.  L.  143;  Al- 
bright V.  Sussex  County  Lake  &  Park 
Commission,  68  N.  J.  L.  523. 
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palities  from  the  operation  of  the  law.  That  taxpayers  will  differ 
in  opinion  as  to  the  benefits  of  the  different  methods,  and  in  conse- 
quence some  municipalities  will  adopt  one  method  whilst  others  will 
adhere  to  other  methods,  is  not  a  local  result,  but  merely  an  exhi- 
bition of  that  tendency  of  the  human  mind  to  reach  different  con- 
clusions from  the  same  facts.  The  municipalities  are  organized  and 
operated  under  a  general  law,  with  that  liberty  of  selection  of  ways 
and  means  to  reach  the  end  of  good  government  which  is  entirely 
consistent  with  the  fundamental  law.^ 

In  opposition  to  the  view  that  a  statute  dependent  for  its  operation 
upon  acceptance  by  the  municipality  is  a  general  law,  it  has  been 
said  by  those  courts  which  have  held  such  statutes  to  be  special  laws, 
that  one  of  the  evib  against  which  the  constitutional  prohibition  is 
directed  is  the  great  diversity  of  laws  applicable  to  municipalities 
similarly  situated.  The  intent  and  object  of  the  constitutional  pro- 
hibition is  to  induce  uniformity,  and  legislation  which  will  produce 
local  differences  is  contrary  to  that  result.  A  consideration  of  this 
fact,  therefore,  has  led  to  the  conclusion  that  when  a  statute  provides 
that  it  shall  operate  only  in  such  cities  of  a  certain  class  as  accept 
it  by  ordinance  the  result  will  be  local  differences,  and  what  may  be 
the  law  in  one  city  of  the  same  class  may  not  be  the  law  in  another 
city  similarly  situated,  and,  therefore,  such  a  statute  is  special  legis- 
lation and  invalid  under  the  constitutional  prohibition.^  This  is 
peculiarly  the  case,  it  is  urged,  when  the  Constitution,  in  addition  to 
prohibiting  special  laws,  requires  legislation  in  relation  to  municipal 
affairs  to  be  of  uniform  operation  throughout  the  State,  or  specifies 
the  number  of  classes  into  which  municipalities  shall  be  divided,  and 
declares  that  each  class  shall  possess  the  same  powers  and  be  subject 
to  the  same  restrictions,  or  enjoins  the  legislature  to  establish  a  uni- 
form system  of  municipal  government.  Under  these  provisions  a 
statute  must  not  only  be  general,  but  must  have  uniform  operation; 
and  a  law  which  goes  into  effect  in  one  city  and  does  not  go  into 
effect  in  another  city  of  the  class  does  not  have  a  uniform  operation 
throughout  the  State.    The  mere  possibility  that  all  the  cities  of  the 

*  Lehigh  Valley  Coal  Co.'s  Appeal,  acte  cannot  be  oi^ganic  municii>al  law 

164  Pa.  44;  Hellman  v.  Shoulters,  114  at  the  same  time,  and  to  permit  such 

Gal.  136.  legislation   would   be   to   permit   the 

'  Scranton  School  Dist.  Appeal,  mere  multiplication  of  enactments^  or 
113  Pa.  176;  Evans  t;.  Phillipi.  117  Pa.  for  that  matter  the  simple  multiphca- 
226;  Frost  v.  Cherry,  122  Pa.  417.  A  tion  of  sections  in  a  sinsle  act,  for  as 
city  cannot  be  vested  with  discretion-  many  different,  dissimilar,  and  di»- 
ary  i)ower  to  collect  taxes  as  provided  cordant  systems  of  municipal  govern- 
by  either  of  two  laws  which  provide  ment  as  there  are  cities,  towns,  and 
different  officers  and  prescribe  differ-  villages  in  the  State.  People  v.  Cooper, 
ent  methods  for  that  purpose.     Both  83  lU.  585. 
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class  may  adopt  the  law  and  thereby  give  it  uniform  operation,  will 
not  save  it.  It  must  appear,  at  the  time  the  law  is  passed,  that  it  will 
have  a  uniform  operation  throughout  the  State,  i.  e.,  that  it  will  take 
effect  in  all  cities  of  the  class,  and  that  the  class  is  a  proper  one.  The 
uniform  operation  of  the  law  cannot  be  left  to  any  future  contin- 
gency.^  It  has  also  been  held  that  in  providing  for  the  reorganization 


>  Maize  v.  State,  4  Ind.  342;  Lar 
fayette  M.  &  B.  R.  Co.  v.  Geiger,  34 
Ind.  185,  226,  227.  A  statute  which 
provides  that  in  every  city  bavins  a 
special  charter  which  now  or  hereuter 
contains  more  than  20,000  and  less 
than  30,000  inhabitants,  and  in  every 
city  of  the  third  or  fourth  class,  the 
municipality  shall,  upon  a  vote  of  the 
electors  in  favor  of  adopting  the  pro- 
visions of  the  act,  have  power  by  ordi- 
nance to  acauire  by  purchase  or  con- 
demnation tne  right  of  way  for  and 
construct  sewers,  to  charge  their  cost 
upon  the  property  benefited,  creating 
a  lien  therefor  on  each  lot,  and  to  issue 
tax  bills  authorizing  the  holders  thereof 
to  foreclose,  violates  the  provision  of 
the  Constitution  of  the  Stlate  of  Mia- 
aouri,  which  directs  the  legislature  to 
provide  by  general  laws  for  the  organ- 
ization and  classification  of  cities  and 
towns;  that  the  number  of  classes 
shall  not  exceed  four;  and  that  the. 
power  of  each  class  shall  be  defined  by 
general  laws  so  that  all  such  municipal 
corporations  of  the  same  class  shall 
possess  the  same  powers  and  be  subject 
to  the  same  restrictions.  Owen  v,  Baer, 
154  Mo.  434;  Boyd  Paving,  &c.  Co.  v. 
Ward,  85  Fed.  Rep.  27,  aff'g  79  Fed. 
Rep.  390. 

The  Constitution  of  Minnesota  pro- 
hibited local  or  special  laws  regulating 
the  affairs  of  towns,  or  incorporating, 
erecting,  or  changing  the  lines  of  any 
county  or  city,  and  required  the  legis- 
lature to  provide  general  laws  upon 
these  subjects,  which  should ''  be  of  uni- 
form operation  throughout  the  State" 
(Const.  Minn.  art.  iv.  §§  33,  34).  The 
legislature  passed  an  act  providing  for 
an  engineering  department,  a  commis- 
sioner of  pubuc  works,  and  a  board  of 
park  commissioners  in  cities  of  more 
than  100,000  inhabitants,  and  prescrib- 
ing their  powers  and  duties.  One  of  the 
provisions  of  this  law  was:  ''This  act 
shall  be  enforced  in  any  city  whenever 
the  common  council  of  any  such  citv 
embraced  within  its  provisions  shaU 
adopt  the  same  by  a  majority  vote  of  all 
the  members"  (oess.  Laws  Minn.,  1895, 


chap.  228,  i  146).  In  State  v,  Cop&- 
land,  66  Minn.  315,  the  court  held  tnis 
law  to  be  a  violation  of  the  Constitu- 
tion of  the  State,  because  the  provision 
that  it  should  apply  only  in  such  cities 
as  adopted  its  provisions  deprived  it  of 
generality  and  of  uniformity  of  opera- 
tion. Judge  Canty,  in  dehvering  the 
opinion  of  the  court,  said:  '*ls  suc|i  a 
general  local  option  law  one  having 
a  uniform  operation  throughout  the 
State?  How  can  a  law  which  goes  into 
effect  in  one  city  and  does  not  go  into 
effect  in  another  city  of  the  same  class 
have  a  uniform  operation  throughout 
the  State?  It  seems  to  us  that  the 
legislature  cannot  bring  about  diverse 
clmrter  powers  in  di&rent  cities  by 
enacting  any  such  local  option  law, 
which  may  result  in  giving  different 
cities  different  charter  powers,  unless 
the  same  result  can  be  accomplished 
by  a  direct,  unconditional  law.  The 
mere  possibility  that  all  the  cities  of 
the  class  may  adopt  the  law  will  not 
save  it.  It  must  appear,  at  the  time 
the  law  is  passed,  that  it  will  have  a  uni- 
form operation  throughout  the  State: 
that  is,  that  it  will  take  effect  in  all 
cities  of  the  class,  and  that  the  class  is 
a  proper  one.  The  uniform  operation 
of  the  law  cannot  be  left  to  any  future 
contingency." 

A  K>cal  option  liquor  law  which 
leaves  it  to  the  voters  of  a  county  to 
determine  whether  a  statute  absolutely 
prohibiting  the  sale  of  liquor  shall  be 
repealed  within  such  county  is  not  uni- 
form in  its  operation.  The  legislative 
government  must  not  leave  to  the  peo- 
ple the  choice  to  obey  or  not  to  obey 
its  requirements.  Geebrick  v.  State, 
5  Iowa,  491.  Under  a  statute  in  force 
in  Florida  prior  to  1879,  two  classes 
of  municipu  corporations  were  estab- 
lished: (1)  cities  to  contain  at  least 
300  registered  voters,  (2)  towns  to  con- 
tain less  than  300  registered  voters.  A 
statute  of  1879  created  a  third  class  to 
contain  1600  or  more  registered  voters, 
leaving  it  discretionary  with  all  cities 
having  that  number  of  voters  to  be- 
come a  city  of  the  third  class  or  to 
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of  municipal  corporations  under  a  general  law,  the  legislature  cannot 
perpetuate  a  dissimilarity  in  character  and  powers  by  permitting  cor- 
porations to  declare  by  popular  vote  that  they  wish  to  continue  spe- 
cial provisions  of  the  special  charters  under  which  they  have  hitherto 
acted.  To  do  so  is  an  attempt  to  put  them  in  a  class  by  themselves, 
not  based  upon  any  rule  for  classifying  municipalities,  or  on  any 
circumstance  affecting  them  differently  from  other  cities.^  Similarly, 
since  the  adoption  of  the  constitutional  prohibition  a  municipal  cor- 
poration coming  within  its  terms  cannot  adopt  a  local  or  special 
law,  and  thus  make  it  a  part  of  its  charter,  although  such  law  may 
have  been  enacted  by  the  legislature  prior  to  the  adoption  of  the 
constitutional  provision,  but  has  not,  prior  to  that  time,  been  adopted 
by  the  municipality.  Such  laws  are,  by  implication,  repealed  by 
the  constitutional  provision.^  Even  in  those  jurisdictions  which 
adopt  the  principle  that  the  condition  of  acceptance  by  the  munici- 


remain  a  city  under  the  pre-existing 
statutes.  Tlie  class  created  by  the  act 
of  1879  was  to  have  powers  and  privi- 
le^  different  from  the  powers  and 
pnvileges  conferred  upon  the  other 
classes.  It  was  held  that  the  statute 
was  void,  under  the  provision  of  the 
Ck)nstitution  requiring  the  legislature 
to  establish  a  uniform  system  of  muni- 
cipal government  and  prohibiting  the 
enactment  of  any  special  or  local  law 
reflating  municipal  business.  The 
principal*  ground  of  this  decision  is 
that  the  local  option  feature  made  it 
a  matter  of  discretion  with  all  cities 
containing  1600  registered  voters  to 
determine  to  what  class  it  should  be- 
long, and  if  uniformity  of  operation 
resulted,  it  would  '  be  the  result  of 
chance,  and  not  the  operation  of  a  fixed 
rule  prescribed  by  the  legislature,  and 
the  Constitution  contemplated  no  such 
contingency.  McConihe  v.  State,  17 
Fla.  238. 

A  statute  which  vests  discretion  in 
the  owners  of  one-half  of  the  bonds  of 
a  city  and  twenty  of  its  residents  by 
which  they  can  dissolve  the  existing 
corporation  having  an  elective  system 
of  government  and  oi^ganized  under  an 
act  creating  a  uniform  system  of  muni- 
cipal government,  ana  reincorporate 
the  municipality  with  another  and  dif- 
ferent form  of  government  under  which 
the  principal  officers  are  appointed  by 
the  governor,  is  unconstitutional  when 
the  Constitution  requires  the  legislature 
to  establish  a  uniform  system  of  muni- 
cipal government.    Such  a  statute  puts 


it  within  the  power  of  the  persons 
named  therein  to  cause  two  different 
and  distinct  classes  of  municipalities  to 
come  into  existence,  both  applicable  to 
cities  having  a  bonded  debt  past  due 
for  which  payment  has  not  b«en  pro- 
vided, ancl  infringes  the  requirement  of 
a  uniform  system.  State  v.  Stark,  18 
Fla.  255. 

It  has  been  said  that,  on  the  question 
whether  a  statute  operating  on  adop- 
tion by  the  locality  is  general  and  of 
uniform  operation,  those  subjects  which 
are  usually  provided  for  by  a  charter 
or  statute  and  those  which  are  usuaUy 
provided  for  by  ordinance  must  be  dis- 
tinguished. While  the  legislature  may 
delegate  to  a  city  the  power  to  adopt 
ordinances  regulating  matters  which 
the  legislature  cannot  deal  with  prac- 
tically and  efficiently,"  it  cannqt  dele- 
gate authority  to  adopt  a  charter  or 
Ubw,  which  will  necessarily  have  the 
effect  of  special  legislation.  State  v. 
Copeland,  66  Minn.  315. 

^  People  V.  Board  of  Trustees,  170 
III.  468.  In  this  case  a  statute  was  en- 
acted permitting  municipalities  exist- 
ing under  special  charters  to  reor^^anize 
under  the  general  law,  but  retaimng  as 
a  part  of  their  charters  any  special 
prohibitory  liquor  license  clause  con- 
tained in  their  special  charters.  It  was 
held  that  this  act  violated  the  consti- 
tutional provision  requiring  amend- 
ments of  charters  to  be  by  general  laws. 

>  Hinze  v.  People,  92  lU.  406.  But 
see  Appleton  W.  W.  Co.  v.  Appleton, 
116  Wis.  363. 
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pality  tends  to  differences  in  local  result  and  renders  a  law  special 
in  its  nature,  the  inherent  purpose  and  tendency  of  the  act  may 
result  in  a  reversal  of  the  rule.  If  the  statute  tends  to  bring  about 
uniformity  in  the  government  of  the  municipality,  it  is  general,  not- 
withstanding the  condition  of  acceptance  attached  to  it.  Hence  a 
statute  dividing  municipalities  into  classes  and  providing  for  the 
regulation  and  government  of  each  class  is  not  special  merely  be- 
cause it  contains  a  provision  that  municipalities  previously  incor^ 
porated  may  become  subject  to  its  provisions  by  accepting  the 
benefit  of  the  act.  Such  a  statute  is  to  be  deemed  an  enabling,  and 
in  no  sense  disabling,  enactment,  and  when  its  requirements  are  com- 
plied with  in  any  given  case  of  a  pre-existing  city  such  city  enters 
into  the  appropriate  class  of  cities  whose  future  incorporation  has 
been  provided  for  and  becomes  a  constituent  part  thereof.  No  city 
is  prevented  from  doing  this,  and  all  have  the  opportunity  of  doing 
it.  There  is  no  possibility  of  any  exercise  of  the  powers  or  privileges 
conferred  by  such  a  statute  working  affirmatively  a  local  or  special 
result,  because  whatever  is  done  by  virtue  of  it  simply  converts  that 
which  was  or  might  be  local  or  special  into  that  which  is  general.^ 

§  156.  OlasBifications  based  on  Existing  Oircnnuitances.  —  The 
purpose  of  the  constitutional  prohibition  is  to  induce  uniformity  and 
avoid  the  confusion  resulting  from  independent  enactments  affect- 
ing different  municipalities  similarly  situated.  This  purpose  will  not 
be  furthered  if  a  system  of  classification  be  adopted  which  is  based 
on  the  perpetuation  of  existing  differences.  Such  a  classification  will 
individualize  the  different  localities.  If  legislation  can  be  based  upon 
powers  or  the  peculiar  form  of  government  created  by  special  charters 
granted  prior  to  the  constitutional  prohibition,  the  legislature  may 
amplify,  restrict,  amend,  change,  or  modify  such  powers  by  legisla- 
tion applicable  exclusively  to  each  locality.  And  the  diversity  of 
enactment  instead  of  being  terminated  would  be  continued  and  per- 
petuated. It  would  also.be  impossible  to  make  provision  for  munici- 
palities subsequently  incorporated,  for,  in  the  nature  of  things,  such 
municipalities  must  come  into  existence  under  general  laws.  Hence 
existing  circumstances  consisting  in  mere  differences  in  local  admin- 
istration or  in  the  fact  that  certain  municipalities  have  at  some  time 
in  the  past  or  by  certain  statutes  obtained  power  and  authority  dif- 

>  Reading  v.  Savage,  124  Pa.  328,  dieton,  210  Pa.  582;  Guild  v,  Ctiicago, 

overruling  Reading  v.  Savage,  120  Pa.  82  111.  472 ;    People  v.  Cooper,  83  111. 

198.    See  also  Meadville  v.   Dickson,  585;    Potwin  v.  Johnson,  108  111.  70; 

129  Pa.  1 ;  Commonwealth  v.  Guthrie,  Cummings  v.  Chicago,  144  111.  563. 
203  Pa.  209;   Commonwealth  v,  Mid- 
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fering  from  that  possessed  by  other  municipalities,  camiot  form  the 
basis  of  a  classification  which  will  make  a  statute  operating  only 
where  such  peculiarities  exist  general  in  its  operation  and  valid  under 
the  constitutional  prohibition.^  For  these  reasons,  a  statute  is  special 
and  unconstitutional  when  its  applicability  is  dependent  upon  the 
fact  that  the  municipality  is  divided  into  a  certain  number  of  wards 
and  has  a  certain  number  of  councilmen ; '  or  upon  the  fact  that  the 
municipality  is  governed  by  a  commission  or  conmiissioners;^  or 
upon  the  fact  that  liquor  licenses  are  granted  by  a  particular  body, 
e.g.y  the  council  or  board  of  aldermen,  on  the  one  hand,  or  a  court,  on 

^  Pepin  Tp.  v,  Sa«e,  129  Fed.  657;  miadonerB,  59  N.  J.  L.  146.  A  statute 
State  V,  Gooley,  56  Minn.  540:  Tiger  which  by  its  terms  is  confined  to  sea- 
v.  Morris  Common  Pleas,  42  N.  J.  L.  side  resorts,  governed  by  boards  of 
631 ;  Van  Giesen  v.  Bioomfieid,  47  N.  commissioners,  and  deals  with  the  ex- 
J.  L.  442 ;  Loucks  v.  Bradshaw,  56  N.  J.  penditures  on  the  streets  of  a  borouj^h 
L.  1 ;  Goldbeig  v.  Dorland,  56  N.  J.  L.  of  the  road  tax  raised  therein,  is  special 
364 ;  Parker  v.  Newark,  57  N.  J.  L.  83 ;  legislation  and  unconstitutional.  Ross 
Johnson  v.  Hoover,  58  N.  J.  L.  334,  v,  Winsor.  48  N.  J.  L.  95.  The  court 
339;  People  v.  Board  of  Trustees,  170  says:  "The  whole  statute  by  its  terms 
m.  468;  State  v.  Messerly,  198  Mo.  351;  is  confined  to  seaside  resorts  governed 
Adams  v,  Beloit,  105  Wis.  363 ;  John-  by  boards  of  commissioners.  The  in- 
son  V.  Milwaukee,  88  Wis.  383 ;  Boyd  dividuals  thus  grouped  into  a  class  by 
V.  Milwaukee,  92  Wis.  456 ;  Bloomer  legislative  enactment  are  distinguished 
V.  Bloomer,  128  Wis.  297.  A  statute  from  other  municipalities  by  two  feat- 
regulating  the  construction  of  railroad  ures  only,  —  their  oeing  seaside  resorts 
tracks  in  cities  is  unconstitutional  as  and  their  being  governed  by  boards  of 
a  special  law  if  its  operation  is  con-  commissioners,  —  and  consequently  no 
fined  to  cities  in  which  railroad  tracks  legislation  touchinj;  this  class  alone  is 
have  already  been  constructed.  Bur-  constitutional,  unfess  it  properly  re- 
lington  V.  Pennsylvania  R.  Co.,  56  lates  to  these  peculiarities.  We  cannot 
N.  J  .  Eq.  259.  A  classification  which  is  see  how  the  section  under  review  is  so 
merely  based  upon  the  fact  that  certain  related.  That  the  i)ower  to  expend  the 
territory  had  previously  constituted  road  tax  of  a  municii>ality  on  its  streets 
part  of  an  incorporated  town  is  void,  should  be  vested  in  its  own  governing 
The  mere  fact  of  pievious  location  body  rather  than  the  committee  of  the 
forms  no  basis  for  claussification,  within  township  of  which  it  territorially  forms 
the  rule  that  a  classification  cannot  be  a  part,  is  a  proposition  which  seems  to 
adopted  arbitrarily  upon  a  ground  have  no  natural  connection  with  the 
which  has  no  foundation  in  difference  facts  that  the  municipality  is  a  seaside 
of  situation  or  circumstances  of  the  resort  and  that  its  governing  body  is 
municipalities  placed  in  the  different  styled  a  board  of  commissioners."  A 
classes.  People  v.  Martin.  178  111.  statute  relating  to  villages  governed  by 
611.  a  bosuxl  of  trustees  is  a  special  law  and 

•  In  Randolph  v.  Wood,  49  N.  J.  L.  unconstitutional.  Burnet  v.  Dean,  63 
85,  a  statute  provided  for  the  election  N.  J.  Eq.  253.  A  statute  for  the  ap- 
of  a  common  councilman  by  the  elec-  pointment  of  boards  for  the  assess- 
tors  at  large  in  cities  of  not  less  than  ment  and  revision  of  taxes  which  ap- 
10,000  inhabitants,  divided  into  not  less  plies  to  any  city  where  a  board  of  as- 
than  two  or  more  than  three  wards,  and  sessment  and  revision  now  exists  is 
which  now  by  law  have  twelve  coun-  unconstitutional  because  based  upon 
cilmen,  was  held  to  be  special,  being  existing  circumstances,  and  because  it 
conditioned  upon  three  incidents  too  cannot  oe  made  applicable  to  any  cities 
unimportant  and  restrictive  to  form  answering  to  the  same  conditions  in  the 
the  basis  of  classification  for  a  general  future,  state  v.  Hammer,  42  N.  J.  L. 
law.  See  also  Bennett  v.  Trenton,  bS  435 ;  s.  c.  9vb  noin.  Hammer  v.  States 
N.  J.  L.  72.  44  N.  J.  L.  667, 

'  Dobbins  v.   Long  BnOich  Corn- 
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the  other  hand;  ^  or  upon  the  fact  that  the  term  of  office  of  certain 
officers  is  by  law  or  by  charter  indefinite ; '  or  upon  the  fact  that  an 
officer  is  compensated  by  salary ; '  or  upon  a  difference  in  the  method 
of  filling  vacancies  in  the  governing  body  of  municipalities,  e.  g.^  the 
board  of  aldermen ;  ^  or  upon  the  method  in  which  the  streets  of  the 
municipality  are  lighted  pursuant  to  legislative  authority.^  But  in 
Minnesota,  the  rule  that  a  classification  cannot  be  based  on  existing 
circumstances  is  not  applied  when  the  purpose  of  the  law  is  tempo- 
raiy  only  and  the  statute  b  intended  to  remedy  existing  conditions; 
a  temporary  and  remedial  law  does  not  lose  its  generality  because  it 
b  based  on  existing  circumstances  only,  or  those  of  a  limited  dura- 
tion.*   But  all  existing  conditions  are  not  a  proper  basis  of  classifi- 


1  Johnson  v.  Hoover,  58  N.  J.  L. 
334 ;  Loucks  v,  Bradshaw,  56  N.  J.  L. 
1 ;  Beny  v,  Cramer,  58  N.  J.  L.  278. 

•  Tetrault  v.  Orange,  55  N.  J.  L.  99  : 
Uflfert  V.  Vogt,  65  N.  J.  L.  377,  aflPd 
65  N.  J.  L.  621. 

•  Gibbs  V.  Morgan,  39  N.  J.  Eq.  126. 

•  Parker  v.  Newark,  57  N.  J.  L.  83, 
holding  that  a  statute  authoriaing  the 
mayor  to  fill  vacancies  in  the  board  of 
aldermen  in  all  cities  which  have  a 
charter  providing  for  a  special  elec- 
tion to  nil  such  vacancies,  is  special 
legislation. 

•  Van  Giesen  v.  Bloomfield,  47  N.  J. 
L.  442,  where  it  is  held  that  a  statute 
applicable  to  all  cases  where  the  streets 
have  been  or  are  lijghted  by  j^as  or  oil, 
pursuant  to  legislative  authority,  is  con- 
ditioned upon  an  improper  classification, 
and  is  a  special  law.  In  Freeholders  of 
Hudson  V.  Buck,  51  N.  J.  L.  155.  it  was 
held  that  a  statute  which  applied  when- 
ever any  county  certificates  had  been 
issued  to  construct  or  improve  a  road, 
or,  if  running  through  or  in  such  county, 
for  the  payment  of  which  certificate 
the  county  was  by  law  authorised  to 
become  obligated,  was  a  special  law,  the 
basis  for  classification  being  in  reality 
mere  specification.  A  statute  author- 
ising and  regulating  the  construction 
of  sidewalks  in  any  village  in  any 
county  containing  a  city  of  the  first 
class  m  which  no  sidewalks  had  been 
constructed  was  held  to  be  local  and 
special,  principally  because  it  was  con- 
<ution^  on  the  fact  that  no  sidewalks 
had  been  constructed.  Coetello  v. 
Wyoming,  49  Ohio  St.  202. 

•  Cobb  V.  Bord,  40  Mmn.  479 ;  State 
V.  Gooley,  56  Minn.  540;  Alexander  v. 
Duluth,  77  Minn.  445;  State  v.  Thief 
River  Falls,  76  Minn.   15;    State  v. 


Ames,  87  Minn.  23.  A  statute  dealing 
with  the  present  floating  indebtedness 
of  all  cities  having  a  population  of 
50,000  and  over,  and  providing  for  the 
fundinjg  thereof,  is  only  temporary  and 
remedud,  and  may  properly  be  based 
on  the  existing  conditions  and  lim- 
ited thereto.  Alexander  v.  Duluth,  77 
Minn.  445.  A  curative  act  intended  to 
provide  for  the  legalizing  of  a  certain 
class  of  village  ordinances  and  contracte 
is  temporary  and  remedial  in  ite  nature, 
and  is  valid  as  a  ^neral  law,  although 
the  classification  is  founded  on  existing 
circumstances.  Flynn  v.  Little  Falls 
Electric  &  Water  Co.,  74  Minn.  180. 
See  also  Leavenworth  v.  Leavenworth 
City,  Ac.  Water  Co.,  69  Kan.  82 ;  Index, 
CuraHve  Acts. 

A  statute  legalizing  the  incorpora- 
tion of  all  cities  theretofore  organized 
or  attempted  to  be  organized  under  a 
general  law  is  remedial  in  ite  nature, 
and  is  not  invalid  as  a  special  law,  al- 
though based  on  existing  circumstances. 
State  V.  Thief  River  Fdls,  76  Minn.  15 ; 
onte,  §1  68,  129.  A  statute  authorizinjg 
any  village  to  issue  bonds  when  it  is 
indebted,  at  the  time  of  the  passage  of 
the  act,  in  excess  of  $3,000,  b^^des 
bonded  indebtedness,  is  intended  to 
remedy  a  temporary  existing  condition 
and  is  a  general  law.  Kaiser  v.  Camp- 
bell, 90  Minn.  375.  These  decisions  of 
the  Supreme  Court  of  Minnesote  seem 
to  be  founded  upon  the  authority  of 
Iowa  Railroad  Land  Company  i;.  Soper, 
39  Iowa,  112,  where  a  statute  legaliz- 
ing judgment  texes  previously  levied 
by  counties  and  other  municipal  cor- 
{wrations  and  authorizing  their  collec- 
tion, which  by  its  terms  applied  to 
all  municipal  corporations  wmch  had 
levied  taxes  in  excess  of  the  maximum 
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cation,  although  the  purpose  of  the  legislation  may  be  temporary. 
They  must  be  such  as  to  suggest  the  practical  (not  absolute)  neces- 
sity or  propriety  of  different  legislation  with  respect  to  the  subjects 
placed  in  different  classes.^ 


§  157.  Municipalities  existing  under  Special  Ohartem.  —  When  the 
Constitution  by  its  terms  recognizes  cities  and  other  municipali- 
ties existing  under  special  charters  as  a  special  class  by  providing 
that  the  legislature  shall  make  provision  by  general  laws  whereby 
any  city,  town,  or  village  organized  under  a  special  or  local  law  may 
become  subject  to  the  general  laws  relating  to  such  corporation,  such 
corporations  form  a  separate  and  independent  class  recognized  by 
the  Constitution.^  Even  where  the  Constitution  does  not  expressly 
recognize  municipalities  having  special  charters,  such  corporations 
have  in  some  jurisdictions  been  regarded  as  constituting,  ex  necessi- 
tate, a  separate  class  by  themselves,  because  the  prohibition  of  future 
special  legislation  on  municipal  affairs  made  it  necessary  to  legislate 
specially  and  separately  for  their  needs.'  But  in  New  Jersey  and 
possibly  some  other  States  these  corporations  are  not  considered  to 
form  a  proper  and  legitimate  class  by  themselves,  and  a  statute  the 
application  of  which  is  limited  to  corporations  which  have  a  special 
charter  or  are  governed  by  a  special  act  of  incorporation,  is  uncon- 
stitutional as  special  legislation.^ 


allowed  by  law  to  pay  judgments,  was 
held  to  be  a  general  law  and  not  within 
the  constitutional  prohibition.  The 
Minnesota  decisions  seem  to  the  author 
to  be  sound,  and  not  to  contravene  the 
true  purpose  and  intent  of  the  consti- 
tutional provisions  in  respect  of  general 
and  local  legislation. 

*  Alexander  v.  Duluth,  77  Minn. 
445;  Nichols  v.  Walter,  37  Minn.  264, 
272. 

•  Rutherford  v.  Hamilton,  97  Mo. 
543 ;  Kansas  City  v,  Stegmiller,  151  Mo. 
189;  Eltine  v.  Hickman,  172  Mo.  237. 
In  Arev  v.  Lindsey,  103  Va.  250,  it  was 
held  that  an  act  amending  a  town 
charter  and  extending  its  corporate 
limits  was  not  aflFected  oy  the  constitu- 
tional provision  that  no  special  act  for 
the  extension  of  the  corporate  limits  of 
cities  and  towns  should  be  valid,  the  act 
having  been  passed  prior  to  the  adop? 
tion  of  the  Constitution,  although  it 
had  not  been  given  effect  at  that  date 
by  an  election  for  the  approval  of  the 
act  as  therein  provided  for. 

»  Adams  v.  Beloit,  105  Wis.  363; 
Appleton  Water  Works  Co.  v,  Appleton, 


116  Wis.  363;  Johnson  v.  Milwaukee, 
88  Wis.  383 ;  Ulbrecht  v.  Keokuk.  124 
Iowa,  1.  But  a  statute  applicable  to 
only  one  or  more  of  a  number  of  mu- 
nicipal corporations  operating  under 
special  charters  is  unconstitutional,  as 
a  special  law.  See  Groves  v.  County 
Court,  42  W.  Va.  587,  where  a  statute 
authorizing  the  relocation  of  county- 
seats  which  had,  since  January  1, 1872, 
been  relocated  by  special  act  of  legis- 
lature, was  held  to  be  unconstitutional, 
being  applicable  to  only  one  counW. 

*  Goldbei^  V.  Borland,  56  N.  J.  L. 
364 ;  Sneath  t>.  Mager,  64  N.  J.  L.  94; 
Grey  v.  Town  of  Uruon,  67  N.  J.  L.  363. 
An  act  which  attempts  to  put  certain 
special  charter  municipalities  into  a 
class  by  themselves,  basing  such  classi- 
fication, not  upon  any  rule  for  classify- 
ing municipalities,  or  any  circumstances 
affecting  tnem  differently  from  other 
municipalities  in  the  State,  but  merely 
upon  a  different  provision  in  their  char- 
ters from  those  of  other  municipalities, 
and  a  preference  of  the  electors  for  such 
provision,  is  unconstitutional.  People 
V.  Board  of  Trustees,  170  lU.  468.    A 
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§  158.  Limitatioiis  founded  on  Time.  —  We  have  seen  that  when 
a  law  is  made  applicable  only  to  a  class,  it  is  necessary  to  its  constitu- 
tional validity  that  the  class  should  include  all  objects  similarly 
situated,  and  the  law  must  also  apply  to  and  include  within  its  opera- 
tion all  objects  coming  within  the  conditions  during  the  future 
operation  of  the  act.  We  have  also  seen  that,  as  a  general  rule,  the 
legislature  cannot  make  a  valid  classification  which  is  based  upon 
existing  circumstances.  Attempts  have  been  made  to  obviate  these 
rules  by  the  enactment  of  statutes  which,  whilst  conferring  power 
upon  all  municipalities  within  a  proper  class,  limit  the  time  within 
which  8vch  municipcditiea  may  exercise  the  'powers  so  conferred. 
These  limitations  have  the  effect  of  restricting  the  operation  of 
statutes  to  such  municipalities  as  are  in  the  class  during  the  time 
limited,  and  are  obnoxious  to  the  prohibition  of  special  legislation.' 
But  if  the  provision  of  the  statute  requiring  corporate  action  within 
a  specified  time  is  only  directory  in  its  nature,  and  therefore  does  not 
prevent  the  required  action  from  being  taken  by  the  municipality 
subsequently  thereto,  such  provision  does  not  limit  and  restrict  the 
operation  of  the  statute  in  such  a  manner  as  to  render  it  special 
within  the  constitutional  prohibition.^ 


statute  authorizing  the  cost  of  improv- 
iu^  streets  to  be  assessed  against  ad- 
joming  property,  and  to  be  levied  and 
coUectea  '^in  the  same  manner  and  at 
the  time  now  provided  by  law  or  the 
charter  of  said  cities/'  indicates  an  in- 
tent that  it  shall  only  apply  to  charters 
existing  at  the  time  of  its  enactment, 
and  conflicts  with  the  constitutional 
prohibition  of  special  legislation.  Mur- 
nane  v.  St.  Louis,  123  Mo.  479. 

*  A  statute  authorizing  any  city  of 
the  first  class  "during  the  year  1897" 
to  issue  bonds  for  specified  purposes, 
held  special  legislation,  there  being  but 
one  city  of  the  first  class,  and  there 
being  no  possibility  of  any  other  com- 
ing into  existence  during  the  year  1897. 
Bumham  v.  Milwaukee,  98  Wis.  128. 
But  qucerey  §§  141,  146,  152  and  notes. 
A  statute  for  pensioning  school  teachers 
appUcable  to  cities  of  the  third  grade 
of  the  first  class,  which  required  action 
by  the  board  of  education  within  thirty 
days  after  the  law  went  into  effect,  and 
made  no  provision  for  cities  that  might 
ther^ter  come  into  the  class,  held 
to  be  special  and  unconstitutional, 
ffibbard  v.  State,  65  Ohio  St.  574. 
Qucaref  A  statute  directing  local 
authorities  of  cities  of  the  first  gjrade 
of  the  first  class  to  proceed  within 


five  days  after  its  passage  to  redistrict 
such  cities,  held  to  be  special  and  un- 
constitutional. State  V.  ruj^h,  43  Ohio 
St.  98.  A  statute  ^neral  in  its  terms 
applicable  to  all  cities  having  a  popular 
tion  of  40,000  or  over,  is  a  special  law 
when  there  is  only  one  such  city,  and 
the  act  can  only  operate  by  compliance 
with  special  provisions  wmch  can  have 
no  application  to  any  other  city,  e.  g., 
reqmrements  as  to  the  time  and  method 
of  conducting  an  election.  State  v. 
Downs,  60  Kan.  788.  Statutes  limiting 
the  time  within  which  municipal  cor- 
porations may  accept  their  provisions 
are  unconstitutional.  See  ante,  §  155, 
Statutes  conditioned  on  Acceptance  by 
Municipality. 

^  Ross  V.  Freeholders  of  Essex,  69 
N.  J.  L.  291;  aff'g  69  N.  J,  L.  143; 
Albright  V.  Sussex  County  Lake  & 
Park  Commission,  68  N.  J.  L.  322, 
523.  In  Campbell  v.  Indianapolis,  155 
Ind.  186,  a  statute  providing  tor  school 
commissioners  in  cities  having  a  popu- 
lation of  100,000  was  held  not  to  be 
rendered  special  and  unconstitutional 
because  it  contained  a  provision  that 
*'at  the  city  election  occurring  on  the 
second  Tuesday  of  October,  1899," 
five  members  of  the  board  of  school 
commissioners   should   be  elected  to 
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§  159.  Arbitrary  and  Unreasonable  OlasaiflcationB.  —  It  is  fre- 
quently said  that  a  classification  mvat  be  jtLst  and  reasonable  and 
not  arbitrary  and  illusory .^  This  b  usually  assigned  as  an  additional 
reason  when  the  court  holds  a  statute  to  be  unconstitutional  because 
it  is  not  founded  upon  some  reasonable  necessity,  or  because  the 
provisions  of  the  statute  are  not  germane  to  the  classification  adopted, 
and  when  so  used  the  language  of  the  court  b  apparently  intended 
to  emphasize  an  invalidity  founded  principally  upon  these  reasons. 
But  instances  are  also  to  be  found  where  the  courts  have  held  a 
statute  to  be  invalid  because  the  classification  is  arbitrary  and  unjust, 
without  assigning  any  other  reason  therefor.' 


aerve  as  therein  provided,  although 
there  was  at  the  time  of  the  enactment 
only  one  city  in  the  State  which  held  an 
election  at  the  specified  date,  the  other 
terms  and  provisions  of  the  statute  dis- 
closing that  notwithstanding  this  direc- 
tion the  statute  was  intended  to  operate 
similarly  in  all  cities  coming  within  its 
conditions. 

>  Darcy  v,  San  Joee,  104  Cal.  194, 
642 ;  LoDgview  v.  Crawfordsville,  164 
Ind.  117;  Droege  v.  Mclnemey,  120  Ky. 
796;  87  S.  W.  Rep.  1085;  Murray  v. 
Board  of  Com'rs  of  Rams^  County, 
81  Minn.  359;  Bronson  v.  OberUn,  41 
Ohio  St.  476. 

'  A  statute  authorizing  the  issue  of 
bonds  to  construct  a  court  house  where 
counties  have  at  the  time  expended 
$7,000  for  the  erection  of  a  court  house, 
held  to  be  founded  upon  an  arbitrary 
and  improper  basis.  Hetland  v.  Board 
of  ComTs  of  Norman  County,  89  Minn. 
492;  but  quceref  A  statute  authoria- 
ing  cities  which  have  owned  a  aystem 
of  water-works  and  sold  or  disposed  of 
the  same,  but  have  reserved  a  rieht  to 
repurchase  the  same,  to  issue  Bonds 
for  repurchase,  held  to  be  based  on 
an  arbitrary  classification,  particularly 
when  the  additional  qualincation  was 
added  that  such  city  should  have  a 
population  of  10,000  inhabitants. 
Thomas  v.  St.  Cloud,  90  Minn.  477,  but 
quoaref  No  particular  reason  .exists 
why  different  principles  should  be 
applied  to  different  delinquent  taxes. 
Consequently  a  statute  providing  for 
the  manner  of  collection  of  taxes  which 
became  delinquent  before  the  first 
Monday  of  June,  1897,  and  leaving  out 
of  its  operation  taxes  which  became 
delinquent  subsequent  thereto,  is  based 
on  an  arbitraiy  classification  and  is 
invalid.  Duluth  Banking  Co.  v.  Eoon, 
81  Minn.  486.    A  legislative  classifica- 


tion of  cities  by  population .  for  the 
purpose  of  regulating  consents  of 
property  owners  to  local  improvements 
to  be  paid  for  by  special  assessment  ia 
arbitrary  and  voia  when  it  places  in 
one  class  very  large  cities  and  veiy 
small  ones,  and  in  the  other  cities  of 
intermediate  size,  for  which  different 
regulations  are  made.  L'Hote  v. 
Mflford,  212  IIL  418.  A  statute  requir- 
ing the  examination  and  licensing  of 
journeymen  plumbers  when  employed 
m  cities  having  a  population  of  10,000 
and  a  system  of  sewers  or  water-works, 
held  unconstitutional,  as  epecial  legisla- 
tion. State  V.  Justus,  90  Minn.  474. 
In  the  three  last  cases  may  not  the 
legislature  have  had  grounds  for  its 
enactments?  Ante,  §  146  and  notes. 

A  statute  which  prohibits  municipal 
corporations  from  contracting  for  print- 
ing stationery  or  books  from  any  person 
or  firm  whose  paper  or  business  has  not 
been  establishea  in  the  municipality 
for  one  year  or  more  is  founded  upon 
an  arbitrary  and  unreasonable  dis- 
tinction. The  length  of  the  time  during 
which  a  business  lias  been  establishea 
is  not  a  proper  basis  for  discrimination. 
Van  Harlineen  v.  Doyle,  134  Gal.  53. 
A  statute  which  directs  that  in  all  cities 
in  which  a  newspaper  printed  in  a 
German  language  shall  have  been 
published  for  tliree  years  prior  to  its 
parage,  such  newspaper  shall  be 
defidgnated  as  an  official  newspaper  in 
which  shall  be  published  municipal 
proceedings,  is  not  conditioned  upon 
a  proper  basis  of  classification,  and 
is  voia  as  special  legislation.  Stahl  v. 
Trenton,  54  N.  J.  L.  444.  A  stotute 
regulating  the  enforcement  of  liabil- 
ity of  dissolved  municipalities  which 
is  applicable  onl;^  (1)  to  dissolved 
mumcipalities  which  were  oiganiaed 
or  created  under  a  charter  or  special 
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§  160.  Statutes  resulting  in  the  Specific  Designation  of  Mnnici- 
paiities.  —  It  is  held  that  the  classification  adopted  must  bear  evi- 
dence on  its  face  that  it  has  been  selected  in  good  faith  and  for  the 
purpose  of  furnishing  a  general  rule  of  conduct  for  the  future  govern- 
ment of  municipalities,  and  that  where  the  intent  is  to  legislate  for 
a  particular  locality  the  resulting  legislation  contravenes  the  con- 
stitutional prohibition,  no  matter  how  carefully  that  intent  may  be 
disguised.^  Consequently  a  system  of  classification  which  will 
merely  individualize  or  designate  the  different  municipalities  or  the 
different  political  districts  of  the  State  to  which  the  statute  shall 
be  appUed,  is  insufficient.  Something  more  is  required  than  mere 
designation  by  such  characteristics  as  serve  to  identify.^  Although 
an  act  be  drawn  in  general  terms,  if  its  provisions  are  such  in  number 
and  character  as  unduly,  with  reference  to  the  constitutional  purpose, 
to  restrict  its  operation  and,  to  all  intents,  to  confine  it  to  a  specific 
locality,  then  it  comes  as  much  under  condemnation  as  though  it 
designated  the  locality  by  name.  While  an  act  might  be  general, 
if  it  affects  all  towns  of  a  class,  and  that  class  is  based  on  popula- 
tion, or  some  other  condition  which  might  be  recognized  as  possibly 

law,  (2)  when  the  dissolution  occurred  Pennsylvania,  into  seven  classes  was 

through  the  direct  le^slative  repeal  of  held  to  be  unconstitutional.    The  first 

the  cnarter   or   special   law,    (3)   the  classification  of  cities  adopted  in  that 

indebtedness  consists   of  outstanding  State  divided  them  into  tnree  classes, 

bonds  or  other  written  obligation,  and  the  third  class  having  a  population  of 

(4)  the  effect  of  the  repeal  was  to  attach  less  than  100,000  and  more  than  10,000 

the  territory  of  the  municipality  so  inhabitants.     An  examination  of  the 

dissolved  to  one  or  more  mumcipalities  legislation  dividing  the  cities  into  seven 

existing  at  the  time,  is  basea  upon  classes  showed  that,  with  very  few  and 

arbitrary   distinctions,  and  is  special  quite     unimportant    exceptions,    the 

legislation,  there  being  no  reason  why  cnarter  powers  of  the  fourth  to  the 

the  statute  should  not  be  applicable  to  seventh  class  inclusive  were  precisely 

all  dissolved  municipalities,  to  dissolu-  similar,  and  there  was  nothing  in  the 

tions  effected  in  any  manner,  and  to  all  points  of  difference  that  could  possibly 

indebtedness,    whether  evidenced    by  be  regarded  as  essential.    Aside  from 

bonds  or  written  obligations  or  not.  the  important  consideration  that  five 

Pepin  Township  v.  Sage,  129  Fed.  Rep.  classes  furnished  greater  facilities  for 

657.    A  statute  providing  for  the  issue  special  legislation  tnan  one  class  would 

of  bonds  by  school  trustees  of  a  school  do,  there  was  nothing  to  prevent  the 

corporation  having  a  population  of  not  last  four  classes  from  being  included 

more  than  4,550  nor  less  than  4,545,  in  the  third  class  as  originally  estab- 

held  to  be  special  legislation,  the  re-  lished.    Their  needs  were  all  so  similar 

quirements  of  the  statute  serving  no  that   no   charter  power  required  for 

other  purpose   than   to   identify   the  either  of  them  would  be  unnecessary 

particular  city  to  which  it  should  apply,  or  detrimental  to  any  of  the  others. 

RushviUe  School  City  v.  Hayes,   162  It  was  held  that  this  division  of  cities 

Ind.  193.  was  clearly  intended  as  an  evasion  of 

^  Bell  V.  Allegheny  County,  149  Pa.  the  constitutional  provision,  and  that 

381 ;  Perkins  v,  Philadelphia,  156  Pa.  the  statute  was  void.     Ante,  §{  146, 

554 ;  Scranton  School  Dist.'s  Appeal,  147,  151  and  notes. 
113  Pa.  176.    See  ante,  §§  146.  147,  151         »  Lewis  v.  Jersey  aty,  66  N.  J.  L. 

and  notes.    In  Avar's  Appeal,  122  Pa.  582. 
266,  a  statute  dividing  the  cities  of 
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common  to  a  class,  or  which  might  permit  of  classification,  yet  if 
it  contains  such  added  limitations  as  to  restrict  its  operation  to  what 
must  always  be,  in  the  nature  of  the  case,  a  very  limited  number  of 
specified  localities,  if  not,  in  fact,  one,  it  b  local  and  special  within 
the  constitutional  sense.' 


*  Matter  of  Hennebeiger,  155  N.  Y. 
420,  aff'g  25  App.  Div.  164 ;  Lewis  v, 
Jersey  City,  66  N.  J.  L.  582 ;  Common- 
wealth V,  Patton,  88  Pa.  258;  Piatt  v. 
Craig,  66  Ohio  St.  75.  Obviously,  where 
a  statute  is  general  in  its  terms  the 
principle  laid  down  in  these  cases  must 
be  very  cautiously  applied  where  the 
effect  is  to  invalidate  the  statute. 

An  act  providing  for  the  widening 
and  improving  of  highways  in  towns 
having  a  total  population  of  8,000  or 
more  inhabitants  and  containing  an 
incorporated  village  having  a  total 
population  of  not  less  than  8,000  and 
not  more  than  15,000  inhabitants 
"except  in  the  County  of  Madison," 
and  which  authorizes  the  improvement 
of  such  highway  or  a  certain  specified 
portion  thereof  not  less  than  two  miles 
and  a  half  in  length,  such  portion  being 
wholly  without  the  limits  of  such 
incorporated  village,  held  to  be  local 
and  special.  Matter  of  Hennebeiger, 
155  N\  Y.  420,  aff'g  25  App.  Div.  164. 
In  this  case  CvUeUj  J.,  who  delivered 
the  opinion  in  the  Appellate  Division, 
said :  '*  It  is  beyond  dispute  that  in  this 
character  of  statutes  there  must  come 
a  point  when  an  enumeration  of  the 
various  limitations  of  the  application 
of  the  statute  ceases  to  constitute 
classification,  and  becomes  mere  identi- 
fication, for  almost  any  object,  whether 
it  be  a  political  division  of  the  State,  a 
geographical  section  of  its  territory, 
or  even  an  individual  citizen,  can  be 
identified  by  certain  qualities  that 
neither  it  nor  he  possesses  in  common 
with  others  of  a  class,  as  well  as  by 
name.  Where  the  special  attributes 
prescribed  by  the  statute,  as  exclusive 
conditions  for  the  application  of  the 
statute  can  afford  no  fair  or  reasonable 
grounds  for  limiting  the  statute  to  one 
class  and  excluding  its  application  to 
others  outside  of  that  class,  I  think  it 
should  be  held  that  such  limitations 
constitute  mere  identification,  and 
make  the  statute  local  within  the 
inhibition  of  the  Constitution." 

The  course  of  iudicial  decisions  in 
New  York  as  to  what  is  ''local"  legis- 
lation has  been  such,  wisely,  we  think, 
as  to  have  prevented  the  confusion, 


tangle,  and  uncertainty  which  have 
been  judicially  brought  about  in  New 
Jersey,  California,  Ohio,  and  some  other 
States.  In  New  York  an  act  in  general 
language  has  not  been  held  to  be  neces- 
sarily ''local"  within  the  meaning  of 
the  Constitution,  although  it  descnbes 
a  city  in  such  a  way  as  to  make  it  cer- 
tain that  the  act  only  applies  to  that 
one  city.  The  New  York  Constitution 
provides  (art.  iii.  §  18) :  "The  legisla- 
ture shall  not  pass  a  pnyate  or  local  bill 
in  any  of  the  following  cases:  .  .  . 
Granting  anv  corporation,  association, 
or  individual  the  right  to  lay  down  rail- 
road tracks."  Section  36  of  the  Rail- 
road Act  of  1875,  commonly  known  as 
the  Rapid  Transit  Act,  made  certain 
provisions  with  reference  to  "any  ele- 
vated steam  railway  or  railways  now  in 
actual  operation,"  permitting  the  com- 
pany owning  such  railway  to  lay  down 
certain  additional  tracks.  There  was 
only  one  railway  which  answered  this 
description,  and  the  legislation  applied, 
and  was  intended  to  apply,  only  to  this 
railwav.  The  Court  of  Appeals  held 
that  the  law  was  general.  Matter  of 
New  York  Elevated  R.  Co.,  70  N.  Y. 
327,  350.  In  the  Matter  of  Church,  92 
N.  Y.  1,  the  Court  of  Appeals  held  that 
an  act  giving  the  board  of  supervisors 
in  any  county  containing  an  incorpor- 
ated city  of  over  100,000  inhabitants, 
where  contiguous  territory  in  the  county 
has  been  mapped  out  into  streets  and 
avenues,  power  to  lay  out  and  open  the 
same,  is  not  a  local  law  within  the  mean- 
ing of  the  State  Constitution,  art.  iii. 
§  18,  prohibiting  the  passage  of  a  local 
or  private  law  for  laying  out  or  opening 
hignways. 

So  also  in  Matter  of  New  York  & 
Lon£  Island  Bridge  Company,  148 
N.  Y.  540,  notwithstanding  the  provi- 
sions of  art.  iii.  §  18,  of  the  Consti- 
tution^ prohibiting  local  legislation 
granting  to  any  corporation  tne  right 
to  lay  down  railroad  tracks,  the  court 
held  the  following  act  valid:  "Any 
company  incorporated  for  the  pur- 
pose of  constructing  and  maintaining 
a  bridge  or  bridges  over  any  river, 
bay,  arm  of  the  sea,  or  other  body  of 
water,  connecting  any  city  in  the  State 
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§  161.     Geographical  DiatinctionB.  —  Soon  after  the  adoption  of 
the  prohibition  of  special  legislation  by  the  State  of  Penn^lvaniai 


of  New  York,  containmg  more  than  one 
million  inhabitants,  with  any  other  city 
in  said  State,  is  hereby  empowered  to 
lay  tracks  and  operate  a  railway  upon 
such  bridge  or  bridges"  (chap.  225, 
Laws  of  1893).  O'Brien,  J.,  in  his 
dissenting  opinion  in  the  Matter  of 
Henneberger,  155  N.  Y.  420, 435,  states, 
with  regara  to  this  act,  what  was  com> 
mon  knowledge :  "There  never  was  the 
least  doubt  that  the  law  was  intended 
for  but  one  place  in  the  State,  and  that 
was  a  bridge  across  the  East  River  from 
New  York,  and  yet  this  court  held  it  to 
be  valid  as  a  general  law.''  The  same 
judge  states,  in  the  same  case,  p.  436, 
with  reference  to  the  act  involved  in  the 
Church  case,  supra:  "Indeed  the  latter 
case  was  identified  and  admitted  to  be  a 
law  for  a  single  county,  since  the  condi- 
tions existed  in  no  other  county." 

It  has  been  pointed  out  by  an  able 
writer  that  "The  utter  uselessness 
under  the  above  cases  of  the  clauses 
in  the  New  York  Constitution  prohib- 
iting local  legislation,  has  apparently 
led  the  Court  of  Appeals  to  modify  the 
rule  that  it  will  not  in  any  case  inteiv 
fere  with  the  legislative  discretion  in 
the  matter  of  classification,  for  in  the 
Matter  of  Henneberger,  155  N.  Y.  420, 
that  court,  by  a  vote  of  four  to  three, 
held  an  act  to  be  local  and  invalid 
although  it  was  expressed  in  general 
language.  The  act  in  question  (chap. 
286,  Laws  of  1897)  provided:  "In  any 
town  having  a  total  population  of  eight 
thousand  or  more  innabitants  and  con- 
taining an  incorporated  village  having 
a  total  population  of  not  less  than  eight 
thousand  and  not  more  than  fifteen 
thousand  inhabitants,  except  in  the 
County  of  Madison,  any  five  or  more 
persons  holding  lands  adjoining  or 
abutting  on  any  highway,  which  ex- 
tends within  the  limits  of  such  town 
and  without  the  limits  of  such  incorpo- 
rated village  for  a  distance  of  at  least 
two  and  one-half  miles,  may  present 
to  the  Supreme  Court,  at  a  Special 
Term  thereof,  to  be  held  in  the  county 
containing  such  town,  a  petition  for  the 
appointment  of  three  commissioners 
for  the  purpose  of  widening  and  im- 
proving sucn  highway,  or  a  specified 
portion  thereof  not  less  than  two  miles 
and  a  half  in  length,  such  miles  being 
wholly  without  the  limits  of  such  incor- 
porated village."     This  attempt  was 


more  than  the  Court  of  Appeals  could 
endure.  The  act  applied,  and  was  in- 
tended to  apply,  only  in  the  town  of 
New  Rochelle.  Just  how  far  this  court 
will  exercise  control  over  the  power  of 
the  legislature  to  make  classifications 
for  the  purpose  of  general  legislation 
remains  to  be  seen.  This  New  Rochelle 
act  appears  to  have  been  a  little  more 
clumsy  than  some  of  the  so-called  gen- 
eral laws  which  have  been  sustained 
by  the  same  court,  but,  as  O'Brien,  J., 
states  in  his  dissenting  opinion,  it  was 
no  more  specific  than  the  acts  in  the 
other  New  York  cases  above  cited. 
Harvard  Law  Review,  Vol.  18,  p.  590 
(June,  1905),  article  by  Mr.  Harry 
Hubbard.  An  act  to  provide  for  the 
construction  of  nighways  and  bridges 
upon  highways  running  through  two  or 
more  towns  of  the  same  countv,  and 
which  provides  that  the  act  shall  only 
apply  to  counties  adjoining  cities  of 
one  million  or  more  inhabitants,  is  not 
a  "local  act"  within  the  meaning  of 
art.  iii.  §  18,  of  the  Constitution  of 
New  York,  Treanor  v,  Eichhom,  74 
Hun  (N.  Y.),  58,  and  cases  cited ;  Citi- 
zens ^v.  Bank  v.  Greenburgh,  173  N.  Y. 
215,  holding  bonds  of  the  town  issued 
under  said  act  to  be  valid. 

A  statute  applicable  to  all  counties 
"where  there  is  a  population  of  more 
than  60,000  inhabitants  in  which  there 
shall  be  any  city  incorporated  at  the 
time  of  the  passage  of  this  act,  with  a 
population  exceeding  8,000  inhabitants 
situate  at  a  distance  from  the  county 
seat  of  more  than  twenty  miles  by  the 
usually  travelled  public  road,"  held  to 
be  special  legislation  and  unconstitu- 
tional. Commonwealth  v,  Fatton,  88 
Pa.  258.  An  act  authorizing  the  biiild- 
ing  of  a  viaduct  to  cost  not  less  than 
$80,000,  and  the  issue  of  bonds  not  to 
exceed  one-fifth  of  one  per  cent  of 
the  value  of  all  taxable  property  in  the 
county,  Milwaukee  County  being  the 
only  county  in  the  State  having  a  valu- 
ation to  reach  such  amount  on  the  basis 
prescribed,  held  to  be  special  legislation 
and  unconstitutional,  because  tne  limi- 
tations unduly  restricted  the  operation 
of  the  act.  Wagner  v.  Milwaukee 
County,  112  Wis.  601. 

A  statute  authorizing  the  relocation 
of  county  seats  in  cases  where  the  county 
seat  of  any  county  has,  since  January  1, 
1872,  been  relocated  by  a  special  act. 
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the  Supreme  Court  of  that  State  declaied  that  there  can  be  no  proper 
classification  of  cities  except  by  population.  The  moment  resort  is 
had  to  geographical  distinctions  the  domain  of  special  legislation  b 
entered,  for  the  reason  that  such  classification  operates  upon  certain 
cities  to  the  perpetual  exclusion  of  all  others.^  The  absolute  terms 
of  this  declaration  were  not  called  for  by  the  case  which  was  before 
the  court.  That  case  involved  the  validity  of  a  statute  affecting 
counties  of  a  specified  population  in  which  there  was  a  city  of  a  speci- 
fied population  situate  at  a  specified  distance  from  the  county  seat. 
The  geographical  features  were  plainly  used  in  this  act  as  a  means 
of  identity,  and  were  in  the  nature  of  a  reference  to  the  latitude 
and  longitude  of  the  particular  place  to  which  the  statute  was  to 
apply. 

It  is  apparent  that  an  absolute  rule  excluding  geographical  dis- 
tinctions cannot  be  applied.  Some  municipalities  are  so  sUvated 
geographically  that  legislation  peculiar  to  their  needs  is  called  for 
by  the  geographical  siiuaiUm  alone.  For  example,  a  statute  which 
authorizes  cities  on  the  ocean  to  lay  out  streets,  drives,  and  walks 
on  the  beach  or  ocean  front  relates  to  peculiar  features  which  dis- 
tinguish these  cities  from  other  cities,  and  which  furnish  a  proper 
and  legitimate  basis  for  classification.'  Legislation  for  the  construc- 
tion of  bridges  may  be  classified  on  the  fact  that  they  are  over  a  river 

held  to  be  a  special  law  and  uncon-  more  than  twenty-seven  miles  by  the 
stitutional,  because  by  a  Constitution  usually  travelled  public  road."  This 
adopted  in  August,  1872,  special  laws  act  was  held  to  be  special,  and  there- 
on tne  subject  were  prohibited,  and  the  fore  unconstitutional,  Paxson,^  J.,  re- 
act therefore  applied  to  Grant  County,  marking:  ''This  is  classification  run 
the  only  county  seat  relocated  by  spe  mad.  Why  not  say  all  counties  named 
dal  act  between  January  and  August,  Crawford,  with  a  population  exceed- 
1872.  Groves  v.  County  Court^  42  W.  ing  sixty  thousand,  that  contain  a  city 
Va.  587.  A  statute  authorizing  the  called  Titusville,  with  a  population 
issue  of  bonds  by  the  board  of  school  of  over  eight  thousand  and  situated 
trustees  of  any  school  corporation  hav-  twenty-seven  miles  from  the  county 
ing  a  population  of  not  more  than  seat?  Or  all  counties  with  a  popula- 
4,545,  and  not  less  than  4,540,  was  tion  of  over  sixty  thousand  watered  by 
held  to  be  unconstitutional  as  special  a  certain  river  or  bounded  by  a  certain 
legjislation.  The  court  said :  '^ Tne  re-  mountain?  There  can  be  no  proper 
quirements  of  the  statute  serve  no  classification  of  cities  or  counties  except 
other  purpose  than  to  identify  the  paiv  by  population." 

ticular  city  to  which  the  statute  snail        '  Bowker  v.  Wright,  54  N.  J.  L.  130. 

apply."      Rushville    School    City    v.  Atlantic   City   and  other   prosperous 

Hayes,  162  Ind.  193.  summer  and  seaside  resorts  in  New  Jer- 

^  In  Commonwealth  v,  Patton,  88  sey  have  needed  and  received  legisla- 

Pa.  258,  the  statute  ai)plied  to  ''air'  tion  applicable  to  their  special  wants; 

counties  "where  there  is  a  population  such,  for  example,  as  the  power  to  con- 

of  more  than  sixty  thousand  inhabit-  struct  board  walks  and  issue  bonds  to 

ants,  in  which  there  shall  be  any  city  pay  therefor,  and  the  reasonableness 

incorporated  at  the  time  of  the  passage  of  erecting  such  cities  into  a  class  is 

of  this  act  with  a  population  exceeding  obvious,    and   is    no    longer   contro- 

eight  thousand  inhaoitants,  situate  at  verted  in  that  State,  and  periiaps  not 

a  distance  from  the  county  seat  of  elsewhere. 
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or  stream  forming  the  boundary  line  between  two  counties.  The 
condition  is  founded  on  a  natural  and  manifest  distinction.  Such 
bridges  form  a  distinct  class,  because  not  exclusively  bridges  of 
either  county,  and  there  are  matters  of  exact  site,  style,  material, 
expense,  &c.,  as  to  which  the  two  counties  may  not  be  in  harmony. 
This  basis  of  classification  is  not  only  competent,  but  obviously 
proper.^  Similarly,  a  statute  which  provides  for  establishing  in  each 
county  that  has  a  fresh-water  lake  exceeding  100  acres  in  area  a 
^stem  of  free  public  fisheries  in  the  fresh-water  lakes  having  the 
area  mentioned,  is  based  upon  a  classification  which  has  a  direct 
and  natural  reference  to  the  purposes  that  give  rise  to  the  legislation, 
and  is  a  valid  general  law  under  the  Constitution.'  The  purpose 
of  this  statute  was  to  create  public  fisheries,  and  it  was  natural  and 
proper  in  so  doing  that  the  legislature  should  distinguish  between 
larger  and  smaller  sheets  of  water,  and  make  the  line  of  distinction 
according  to  the  area  of  the  water  surface.  The  distinction  is  not 
so  much  for  the  purpose  of  classifying  counties  for  their  govern- 
mental a£Pairs  as  for  the  purpose  of  classifying  lakes  for  the  purpose 
of  fisheries,  and  there  is  nothing  in  the  constitutional  prohibition 
which  prevents  this  from  being  done. 

But,  on  the  other  hand,  the  fact  that  some  cities  are  commonly 
known  as  seaside  and  summer  resorts  is  not  a  sufficient  ground  for 
distinction  relating  to  the  police  force  of  cities,  and  a  statute  on 
that  subject  which  excepts  from  its  operations  seaside  and  summer 
resorts  is  a  local  and  special  law  within  the  constitutional  pro- 
hibition.' The  true  ground  of  distinction  is  probably  to  be  found 
in  the  relation  of  the  geographical  peculiarities  to  the  subject 
matter  of  the  statute,  or  the  powers  conferred  upon  the  munici- 
pality. If  the  statute  has  relation  to  a  matter  in  itself  affected  by 
some  geographical  peculiarity,  such  as  wharves  or  docks,  which 
must  necessarily  be  constructed  upon  navigable  waters,  a  statute 
confined  in  its  operation  to  municipalities  upon  navigable  waters 
would  seem  to  be  a  general  law  within  the  definitions,  because  it 
includes  all  the  municipalities  similarly  situated  which  have  need 
for  the  powers  conferred,  or  which  should  be  subjected  to  the  re- 
strictions imposed.  The  view  taken  in  general  by  the  decisions  in 
New  Jersey  is,  or  appears  to  be,  that  where  the  geographical  pecu- 
liarity is  a  mere  means  of  identifying  a  particular  place,  for  ex- 
ample, if  the  geographical  peculiarity  be  merely  the  distance  of  the 

^  Seabolt  v.  Northumberland        *  Clark  v.  Cape  May,  50  N.  J.  L.  550, 

County.  187  Pa.  318;  Index,  Bridges.  558;  anU,  {§  146,  147,  151,  and  notes 

*  Albright  V,  Sussex   County  Lake  as  to  respective  provinces  of  the  legis- 

A  Park  Commission,  68  N.  J.  L.  523.  lature  and  the  courts. 
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municipality  from  another  place,  the  distinction  is  not  classifica- 
tion at  all,  but  is  a  mere  means  of  pointing  out  the  locality  in- 
tended to  be  affected  as  precisely  as  if  it  were  specified  by  name  in 
the  act.  A  classification  upon  geographical  peculiarities  having 
relation  to  the  subject  matter  is  valid;  a  classification  upon  these 
peculiarities  for  mere  purposes  of  identification  is  special  legislation 
and  invalid.^ 


§  162.  Laws  creating  Municipalities  or  amending  Ohartera.  — 
Under  a  constitutional  provision  which  prohibita  the  enactment  of 
any  special  law  incorporating  a  city  or  amending  its  charter,  the 
authority  for  the  erection  or  creation  of  a  city  or  the  extension  of  its 
boundaries  must  be  found  in  a  general  law  applicable  to  all  cities 
or  to  a  class  of  cities,  and  cannot  be  conferred  by  a  special  act.^    But 


*  Lewis  v.  Jersey  City  Board  of  Edu- 
cation, 66  N.  J.  L.  582 ;  Clark  v.  Cape 
May,  50  N.  J.  L.  558. 

'  A  special  act  authorizing  a  city  to 
extend  its  limits  changes  the  citu's  char- 
ter within  the  prohibition  of  tne  Af i»- 
souri  Constitution  prohibiting  special 
laws  incorporating  cities  or  changing 
their  charters.  Copeland  v.  St.  Joseph, 
126  Mo.  417.  Under  the  provision  of 
the  Illinois  Constitution  prohibiting 
local  or  special  laws  incorporatinjg 
cities,  or  changing  or  amending  their 
charters,  no  obBgation  is  imposed  as  to 
the  extent  that  amendments  to  existing 
charters  shall  be  adopted.  It  is  only 
required  that  the  amendment  shall  be 
by  general  law,  which  must,  of  course, 
apply  to  all  cities,  &c.,  incorporated 
under  the  general  law,  and  to  ail  desir- 
ing to  amend  their  charters  in  that  par- 
ticular respect,  so  that  any  one  city,  &c., 
may  not  amend  its  charter  by  adopting 
another  and  different  law  on  the  same 
subject.  Whether  the  amendment  to 
be  adopted  shall  extend  to  a  single  or  to 
many  subjects  is  not  within  the  regula- 
tion of  the  Constitution.  Its  mandate 
is  observed  when  the  amendment, 
whether  extensive  or  limited,  b  by  a 
general  law.  Guild  v.  Chicago,  82  111. 
472.  In  Texas,  the  Constitution  pro- 
vides that  ''cities  and  towns  having 
a  population  of  10,000  inhabitants  or 
less,  may  be  chartered  alone  by  general 
law,"  but  ''cities  having  more  than 
10,000  inhabitants  may  have  their 
charters  granted  or  amended  by  special 
act  of  the  legislature"  (Const,  art.  xi. 
§{4  and  5).  Under  these  provisions 
the  legislature  may  pass  a  special  act 


extending  the  limits  of  a  city  having 
a  population  of  more  than  10,000  in- 
habitants, so  as  to  include  a  city  having 
a  population  of  less  than  10,000  inhab- 
itants, and  may  repeal  the  charter  of 
the  lesser  city.  Oak  Cliff  v.  State,  97 
Tex.  383.  The  provision  of  New  York 
Constitution  prohibiting  private  or 
local  laws  incorporating  villages  does 
not  prevent  the  passage  of  a  special 
act  amending  the  charter  of  a  vil- 
lage existing  prior  to  the  adoption  of 
the  constitutional  provision.  Reed  v. 
Schmit,  39  Hun  (N.  Y.),  223. 

The  Constitution  of  Cdorado,  after 
directing  that  the  organization  and  clas- 
sification of  cities  should  be  by  general 
laws,  and  that  each  class  should  possess 
the  same  powers,  directed  the  legisla- 
ture to  make  provision  by  general  law 
whereby  any  city,  Ac,  incorporated  by 
special  law  may  elect  to  be  subject  to 
tne  general  law.  It  was  held  that  the 
latter  provision  conferred  upon  such 
municipalities  the  rif^ht  to  retain  their 
corporate  organization  under  special 
laws,  and  that  the  legislature  might 
enact  any  special  law  which  could  be 
fairly  consicfered  as  revisory  of  or  amen- 
datory to  such  charters.  Brown  v. 
Denver,  7  Colo.  305 ;  Carpenter  v.  Peo- 
ple. 8  Ck)lo.  116;  Darrow  v.  People,  8 
Colo.  426;  In  re  Denver,  18  Colo.  288. 
But  the  statute  must  be  such  as  can 
be  fairly  regarded  as  revisory  or  amend- 
atory of  an  existing  charter.  An 
act  which  seeks  to  extend  the  boun- 
daries of  Denver  so  as  to  include  therein 
thirteen  other  municipalities  incorpo- 
rated under  the  general  laws  of  the 
State  was  held  to  be  special  in  its 
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the  power  to  create  a  municipal  corporation  is  inherent  and  exclu- 
sive in  the  legislative  department,  except  in  so  far  as  it  is  limited  or 
regulated  by  the  Constitution ;  and  if  the  terms  of  the  Constitution 
do  not  include  the  erection  of  the  municipality  within  the  prohibi- 
tion, the  power  of  the  legislature  to  create  it  by  special  law  is  not 
affected.  Hence,  when  the  constitutional  prohibition  is  directed 
against  special  legislation  regulating  "the  internal  affairs"  of  mu- 
nicipalities, the  creation  of  a  city  is  not  within  its  meaning,  and 
the  legislature  may  erect  a  territory  specifically  delimited  by  the 
statute  into  a  city  or  independent  municipality  without  violating 
its  provisions.^  Similarly  an  act  of  annexation  pure  and  simple  en- 
nature,  and  not  such  as  could  be  fairly 
regarded  as  revisory  or  amendatory. 
In  re  Denver,  18  Colo.  288.  A  statute 
provided  that  all  towns  and  cities  hav- 
ing a  population  of  less  than  100,000, 
and  lymg  contiguously  to  any  city  now 
or  hereafter  having  a  population  of 
100,000  [inhabitants,  should  be  dis- 
solved, and  the  territory  therein  in- 
cluded within  and  become  part  of  the 
larger  city  under  the  name  of  the 
larger  city,  was  held  to  be  unconsti- 
tutional under  the  provision  of  the 
Colorado  Constitution  prohibiting  spe- 
cial legislation  for  the  oraanisation  and 
classification  of  cities  and  towns,  there 
being  only  one  city  in  the  State  having 
the  prescribed  population  of  100,000 
inhabitajits^  ana  no  probability  that 
any  other  city  would  have  such  popula- 
tion within  a  reasonable  time,  in  re 
Senate  Bill,  No.  293,  21  Colo.  38. 

In  Alabama,  a  special  act  establish- 
ing a  board  of  police  commissioners  for 
a  city,  and  conferring  upon  the  board 
corporate  powers,  some  of  which  had 
been  previously  conferred  upon  the 
mayor  and  aldermen  of  the  city,  and 
repealing  all  laws  in  conflict  witn  the 

Provisions  of  the  act,  was  held  to  vio- 
ite  a  constitutional  provision  prohibitr- 
in^  the  legislature  from  passing  special, 

Snvate,  or  local  laws,  ''amenoing,  con- 
rmin^,  or  extending  the  charter  of 
any  private  or  municipal  corporation.'' 
Little  V.  State,  137  Ala.  059. 

'  Miller  v.  Greenwalt,  64  N.  J.  L. 
197,  aff'd  64  N.  J.  L.  772;  Van  aeve 
V.  Passaic  Valley  Sewerage  Com'rs, 
71  N.  J.  L.  183;  8.  c.  71  N.  J.  L.  574; 
Pell  V.  Newark,  40  N.  J.  L.  71,  aflPd  40 
N.  J.  L.  550;  Howe  v.  Landis  Board  of 
Education,  72  N.  J.  L.  158.  In  Ohio, 
the  prohibition  of  special  laws  "con- 
ferring corporate  powers''  is  construed 
to  apply  to  cities  and  other  municipali- 


ties. This  does  not  prevent  the  leg^ 
lature  from  creating  a  city  by  a  special 
law  or  passing  an  act  that  merely 
detaches  from  a  municipality  part  of 
its  territory  and  attaches  it  to  the 
adjoining  township.  Metcalf  v.  State, 
49  Ohio  St.  586.  In  Kansas,  under  the 
provisions  of  a  similar  constitutional 
provision  which  is  given  a  like  applicar 
tion,  the  legislature  cannot  create  a 
municipal  corporation  or  enlarge  or 
reduce  the  coiporate  limits  by  special 
enactments.  Conklin  v.  Hutchmson, 
65  Kan.  582 ;  Cailen  v.  Junction  City, 
43  Kan.  627;  Gray  v,  Crockett,  30 
Kan.  138;  Wyandotte  v.  Wood,  5 
Kan.  603.  In  New  Jersey,  notwith- 
standing the  ruling  of  the  courts  of 
that  State  that  the  constitutional  pro- 
hibition of  special  laws  regulating  the 
internal  affairs  of  cities  does  not  pre- 
vent the  creation  of  a  municipality  by 
a  special  law,  the  courts  have  neld  that 
a  statute  that  authorizes  the  holding 
of  an  election  for  the  acceptance  of  a 
scheme  of  municipal  government  by 
the  electors  of  an  area  <n  given  size  and 
value  upon  which  reside  for  any  period 
of  the  year  a  population  of  200  is  not 
a  constitutional  enactment.  The  tem- 
porary presence  of  200  persons  not  re- 
quired to  be  possessed  of  any  element 
of  citizenship  is  a  purely  ngmentary 
characteristic,  and  is  m  no  way  germane 
to  the  exercise  of  local  municipal 
franchises  by  inhabitants  who  are 
possessed  of  the  constitutional  and 
legislative  requirements  of  electors. 
Attorney  General  v.  Anglesea,  58  N.  J. 
L.  372 ;  Kennedy  v.  Behnar,  61  N.  J.  L. 
20.  See  also  Green  t;.  Clark,  56  N.  J.  L. 
62. 

A  special  act  to  incorporate  a  city, 
passed  imder  the  authoritv  of  a  con- 
stitutional provision  of  Nevada  that 
the  legislature  shall  pass  no  special  acts 
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larging  the  territory  of  a  city  exbting  under  special  charter  is  not 
within  a  constitutional  prohibition  of  special  legislation  regulating 
the  internal  affairs  of  municipalities.^  But  it  is  essential  under  such 
a  constitutional  provision  that  the  municipality  created  by  special 
law,  or  whose  boundaries  are  changed^  shall  find  the  rules  for  their 
internal  affairs  in  some  general  law.  If  the  act  of  creation  or  altera- 
tion includes  provisions  looking  to  the  regulation  and  government 
of  the  newly  created  or  altered  districts;  or  of  the  district  from  which 
they  have  been  taken,  then  it  regulates  "the  internal  affairs"  of 
those  districts  and  is  within  the  constitutional  prohibition.'  When 
the  legislature  has  power  to  erect  a  municipality  or  to  divide  it  or 
change  its  boundaries,  or  consolidate  two  municipalities,  it  may,  in 
connection  therewith,  make  provision  for  such  incidental  matters 
as  are  necessary  to  perfect  or  adapt  the  organization  to  the  changed 
circumstances,  and  the  fact  that  such  incidental  provisions  if  sep- 

relating  to  corporate  powers  except  of  charters  of  municipal  corporations 

for  municipal  pur^xoses,  does  not  violate  except  those  having  a  population  of  not 

another  constitutional  provision  that  less  than  2,500  inhabitants  does  not 

the  legislature  shall  provide  for  the  prevent  the  enactment  of  general  laws 

organization  of  cities  by  general  laws,  affecting  the  charters  of  the  class  of 

State  V,  Ruhe,  24  Nev.  251.    In  Cali-  municipal  corporations  excepted.  Lake 

fomiay  the  Constitution  (art.  xi.  §  6,  as  Charles  v.  Roy,  115  La.  939. 
amended  in  1896)  declares  that  ''cor-        ^  Miller  v.  Greenwalt,  64  N.  J.  L.  197, 

porations  for  municipal  purposes  shall  aff'd  64  N.  J.  L.  722.    In  Pennsylvama, 

not  be  created  by  special  laws ;  but  the  an  act  providing  for  the  annexation  of 

legislature  by  general  laws  shall  pro-  one  city  by  another  has  been  held  to  be 

vide  for  the  incorporation,  orj^nization,  a  law  "regulating^  the  affairs''  of  cities 

and  classification  in  proportion  to  the  within  the  constitutional  prohibition, 

population  of  cities  and  towns."    The  Sample  v.  Pittsburg,  212  ra.  533.    In 

provision    requiring   the  organization  Indiana,  it  is  held  that  the  annexation 

and  incorporation  to  be  by  general  laws  of  a  town  to  a  city  and  their  consequent 

enacted  with  reference  to  population  consolidation  constitute  the  creation 

applies  only  to  cities  and  towns,  and  of  a  municipal  corporation  within  the 

the  legislature   may  by  general   law  meaning  of  the  constitutional  provision 

create  municipal  corporations  for  other  prohibiting  the  creation  of  corporationB, 

public  purposes,  of  as  many  kinds  or  other  than  banking  corporations,  by 

classes  as  in  the  judgment  of  the  legia-  special  act,  and  that  a  special  act  au- 

lature  the  welfare  of  the  State  reauires.  thorizing  such  an  annexation  is  uncon- 

In  re  Madera  Irrig.  Dist.,  92  Cat.  296.  stitutional.  Longviewv.CrawfordsviUe, 

In  Iowa,  a  statute  providing  for  the  164  Ind.  117. 

extension  of  corporate  limits  of  cities  '  Long  Branch  v.  Sloane,  49  N.  J.  L. 
having  a  certain  popi^tion  by  a  past  356.  A  statute  concerning  consolidated 
State  census  which  can  only  be  appiica-  cities  and  annexed  mumcipalities  and 
able  to  one  city  is  special  legislation,  townships,  and  parts  thereof,  providing 
State  V.  Des  Moines,  96  Iowa,  521.  for  the  division  of  annexed  territory 
See  Pritz,  In  re,  9  Iowa,  30 ;  Von  Phul  into  wards,  Ac,  for  purposes  of  munici- 
V.  Hammer,  29  Iowa,  222 ;  infra,  §  175.  pal  government,  is  general  in  its  opera- 
Creating  a  new  county,,  by  special  act  tion  within  the  constitutional  provision, 
is  not  forbidden  by  a  prohibition  of  and  is  not  rendered  local  and  special 
special  laws  regulating  county  affairs  within  the  meaning  thereof  merely 
or  creating  offices  or  prescribing  powers  because  its  operation  takes  effect  upon 
or  duties  of  officers  in  counties,  etc.  the  annexation  of  territory  imder  a 
HalHday  v.  Sweet  Grass  County,  19  special  act.  Miller  v,  Camden,  64  N.  J. 
Mont.  364.  In  Louisiana,  the  constitu-  L.  201,  aff'd  64  N.  J.  L.  722. 
tional  prohibition  of  the  amendment 
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arately  enacted  would  violate  some  constitutional  provision  pro- 
hibiting special  legislation  on  other  subjects  will  not  invalidate 
the  creation  of  the  new  corporation^  or  the  change  in  its  form  or 
territory.^ 

§  163.  Statates  afleeting  only  One  MiiiiieipaU^.  —  In  each 
State  there  is  usually  one  municipality  which  has  so  much  greater 
population  than  any  of  the  others  that  if  a  classification  by  popula- 
tion be  permissible  it  naturally  forms  a  class  by  itself.  Under  the 
principles  which  permit  classification  by  population,  a  classification  of 
cities  which  places  only  one  in  a  class  by  itself  by  reason  of  its  popvr 
lotion  does  not  necessarily  contravene  the  constitutional  prohibi- 
tion. If  the  basis  of  classification  be  valid^  it  is  wholly  inmiaterial  how 
many  members  there  are  in  the  class.  One  may  constitute  a  class 
as  well  as  a  thousand,  although,  of  course,  the  fewer  the  members 
the  closer  the  courts  will  scrutinize  the  statutes  to  see  that  it  b  not 
an  evasion  of  the  Constitution.  Consequently  the  validity  of  a  statute, 
the  effect  of  which  is  limited  to  a  class  composed  of  but  one  member, 
is  to  be  tested  by  its  compliance  with  the  other  essentials  to  general 


*  Hollidav  «.  Sweet  Grass  County, 
19  Mont.  364.  Where  the  legislature 
has  power  to  provide  for  the  erection 
of  a  county  by  special  law,  it  may  in 
connection  therewith  make  temporary 
provision  for  incidental  matters,  sucn 
as  the  temporary  powers  and  duties 
of  the  oflBlcers,  elections,  &c.,  without 
violating  the  constitutional  prohibition 
of  specicJ  laws  on  these  subjects.  Such 
statutory  provisions  relate  to  mere 
incidents  of  organization,  and  provide 
for  acts  which  must  be  done  in  order  to 
complete  the  oi^anization  and  preserve 
the  orderly  ana  harmonious  adminis- 
tration of  the  government  and  the  law ; 
and  if  none  of  them  extend  in  their 
operation  beyond  the  time  when  the 
organization  shall  have  been  completed, 
and  the  subject  matters  shall  have  been 
brought  and  placed  under  the  control 
of  general  laws,  thev  do  not  violate  the 
pronibition  of  the  Constitution  against 
special  legislation.  People  v.  McFaaden, 
81  Cal.  489.  Where  the  legislature  has 
power  to  provide  by  special  law  for  the 
creation  of  new  counties,  it  may  make 
provision  in  an  act  creating  a  new 
counter  for  the  apportionment  and 
collection  of  taxes  in  the  portion  of  the 
territory  set  ofiF^  so  far  as  the  taxes 
levied  by  the  original  coimty  are  con- 
cerned.    Such  a  provision  is  simply 


incidental  to  the  general  purpose  of  the 
act  to  create  a  new  county.  IQngs 
County  V.  Johnson,  104  Cal.  198. 

A  statute  dividing  an  existing  town, 
and  creating  a  new  town  from  a  po]> 
tion  of  its  territory,  is  not  imconstitu- 
tional  under  a  prohibition  of  special 
laws  for  the  election  of  supervisors  and 
justices  of  the  peace,  merely  because  it 
provides  for  the  election  of  a  super- 
visor and  justice  of  the  p^u;e  for  the 
new  town.  Such  provision  is  merely  a 
detail  incident  to  the  general  purpose 
of  the  act.  Fort  v.  Cumminjgs,  90  Hun 
(N.  Y.),  481.  A  provision  m  a  special 
law  incorporating  a  city  which  confers 
on  the  city  the  control  of  the  expendi- 
ture of  funds  for  improving  roaos  and 
streets  previously  collected  does  not 
violate  a  constitutional  prohibition  of 
special  or  local  laws  relating  to  high- 
ways, supervisors,  and  the  assessment 
and  collection  of  taxes  for  road  pur- 
poses. Oregon  City  v,  Moore,  30  Oreg. 
251.  A  provision  of  a  special  law  in- 
corporating a  city  which  confers  the 
right  to  borrow  money  for  procuring 
water,  &c.,  does  not  violate  a  constitu- 
tional provision  that  the  legislature 
shall  provide  for  the  organisation  of 
cities  by  general  laws.  State  v,  Ruhe, 
24  Nev.  251. 
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legislation.  It  has  frequently  been  held  that  if  the  class  be  founded 
upon  a  substantial  difference  in  population;  if  provision  be  made 
(where  this  is  required  by  local  decision)  by  which  cities  subse- 
quently reaching  the  prescribed  population  are  admitted  to  the 
class ;  and  if  the  legislation  is  germane  and  appropriate  to  the  class,  — 
the  statute  is  a  general  law,  notwithstanding  the  fact  that  it  presently 
operates  in  only  one  locality.*    But  as  we  have  seen  elsewhere  it  has 


>  Darrow  v.  People,  8  Colo.  417; 
Givens  v.  Hillsborough  County,  46  Fla. 
502;  People  v.  Onahan,  170  111.  449; 
Evansville  &  T.  H.  R.  Co.  t;.  Terre 
Haute,  161  Ind.  26;  Indianapolis  t^. 
Navin,  151  Ind.  139;  Rambo  v.  Larrar- 
bee,  67  Kan.  634;  Parker-Washington 
Co.  V,  Kansas  City,  73  Kan.  722;  Com- 
monwealth V.  Taylor,  101  Ky.  325; 
Louisville  School  Board  v.  Superintend- 
ent of  Public  Instruction,  102  Ky.  394; 
Woolley  V,  Louisville,  24  Ky.  Law  Rep. 
1357;  71  S.  W.  Rep.  893 :  Hager  v. 
Gaet,  119  Ky.  502  (citing  Richardson 
».  Mehler,  111  Ky.  408;  63  S.  W. 
Rep.  957);  Johnson  v.  Fulton,  121 
Ky.  594;  89  S.  W.  Rep.  672;  State  v. 
Cooley,  56  Minn.  540;  State  v.  Dis- 
trict Court,  61  Minn.  542;  State  v, 
Arnold,  136  Mo.  446 ;  Ex  parte  Loving, 
178  Mo.  194;  State  v.  Frank,  60  Neb. 
327;  State  v.  Graham,  16  Neb.  74; 
State  V.  Stuht.  52  Neb.  209 ;  Van  Cleve 
V.  Passaic  Valley  Sewerage  Com'rs,  71 
N.  J.  L.  183,  8.  c.  71  N.T.  L.  574 ;  Van 
Riper  v.  Parsons,  40  N.  J.  L.  123,  125 ; 
Treanor  v,  Eichhom,  74  Hun  (N.  Y.), 
58;  Matter  of  Church,  92  N.  Y.  1; 
People  V.  Squire,  107  N.  Y.  593 ;  Sun 
Ptg.  &  Pub.  Co.  V,  Mayor,  Ac.  of  New 
York,  152  N.  Y.  257,  aff'g  8  N.  Y.  App. 
Div.  230;  Wheeler  v.  Philadelphia,  77 
Pa.  338 ;  Kilgore  v.  Magee,  85  Pa.  401 ; 
Verges  v.  Milwaukee  County,  116  Wis. 
191 ;  supra f  §  160,  also  supra,  §  152,  as 
to  provision  for  admission  of  cities  into 
the  class  in  the  future. 

In  Wheeler  v.  Philadelphia,  77  Pa. 
338,  the  leading  case  in  Pennsylvania, 
the  court  had  before  it  "An  act  divid- 
ing the  cities  of  this  State  into  three 
classes, "  &c.  The  statute  divided  all 
cities,  whether  existing  or  thereafter 
created,  into  three  classes,  viz.,  the 
first  class  comprised  those  containing 
a  population  exceeding  300,000;  the 
second  class,  those  containing  less  than 
300,000  and  exceeding  100,000;  and 
the  third  class,  those  containing  a 
population  of  less  than  100,000.  At 
the  time  when  the  statute  was  enacted 
PhUaddphia  voas  the  only  city  of  the 


first  doss.  The  classification  was  held 
to  be  valid  and  constitutional,  Paoaum, 
J.,  saying:  "It  is  true,  the  only  city 
in  the  State  at  the  present  time  contain- 
ing a  population  of  300,000  is  the  city 
of  Phuadelphia.  It  is  also  true  that 
the  cit^  of  Pittsbux^h  is  rapidly  ap- 
proachmg  that  number,  if  it  has  not 
alr^uiy  reached  it,  by  recent  enlarge- 
ments of  its  territory.  Legislation  is 
intended  not  only  to  meet  the  wants 
of  the  present,  but  to  provide  for  the 
future.  It  deals  not  with  the  past,  but, 
in  theoiy  at  least,  anticipates  the  needs 
of  a  State  healthy  with  vigorous  devel- 
opment. It  is  intended  to  be  permar 
nent.  At  no  distant  day  Pittsburgh 
will  probably  become  a  city  of  the  first 
cla^;  and  Scranton,  or  others  of  the 
rapidly  growing  interior  towns,  will, 
talce  the  place  of  the  city  of  Pittsouigh 
as  a  city  of  the  second,  class.  In  the 
meantime,  is  the  classification  as  to 
cities  of  the  first  class  bad  because 
Philadelphia  is  the  only  one  of  the  class  ? 
We  think  not.  Classification  does  not 
depend  upon  numbers.  The  first  man, 
Adam,  was  as  distinctly  a  class,  when 
the  breath  of  life  was  breathed  into  him. 
as  at  any  subseauent  period.  The  word 
is  used  not  to  designate  numbers,  but 
a  rank  or  order  of  persons  or  things ;  in 
society  it  is  used  to  indicate  eqimlity, 
or  persons  distinguished  by  common 
characteristics,  as  the  trading  classes, 
the  laboring  classes ;  in  science  it  is  a 
division  or  arrangement,  containing  the 
subordinate  divisions  oif  order,  genus, 
and  species." 

An  act  was  passed  applying  to  cities 
having  parks  under  the  control  of  park 
commissioners.  T?iere  toas  but  one  such 
city  in  the  State.  The  act  was,  how- 
ever, general  in  its  terms,  applicable 
to  all  cities  that  then  had,  or  might 
thereafter  have,  parks  under  such  con- 
trol, in  pursuance  of  the  general  park 
acts,  and  was  held  to  be  a  general  and 
not  a  local  or  special  law.  West 
Chicago  Park  Com'rs  v.  McMuilen,  134 
111.  170.  The  court  will  take  judicial 
notice  that  a  certain  county  is  the  only 
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been  held,  even  where  a  number  of  cities  are  included  in  a  class,  that 
a  description  of  them  hy  population  is  not  classification  if  the  statute 
does  not  contain  any  provision  by  which  it  is  made  applicable  to 
municipalities  subsequently  coming  within  the  prescribed  popula- 
tion.^ Hence  it  is  not  classification  to  designate  the  population  so 
as  to  make  the  statute  applicable  to  but  one  city,  without  any  pro- 
vision by  which  any  other  municipality  may  by  reason  of  increase 
or  decrease  of  population  come  within  the  class.'  Designation  of 
a  single  municipality  by  language  which,  though  general  in  its  terms, 
has  not  and  never  can  have  any  application  to  any  other  munici- 
pali^  has  the  same  result,  and  legislation  conditioned  upon  any 
such  designation  is  unconstitutional.' 

one  in  the  State  affected  by  a  statute  in  all  the  cities  of  the  State  is,  under 

applying  to  counties  containing  more  the  New  Jersey  Constitution,  locid  and 

than  a  certain  number  of  inhabitants,  special  by  reason  of  the  fact  that  it 

Rambo  v.  Larrabee,  67  Kan.  634.  leaves  the  Question  whether  the  com- 

'  Supra,  i  152.  mission  shall  be  appointed  wholly  in 

'  Commcmwealth  v.  Patton,  88  Pa.  the  discretion  of  tne  governor.     The 

258 ;    State  v.  Pugh,  43  Ohio  St.  98 ;  legislature  itself  could  not  confer  upon 

Qtiaref  §§  152,  160,  supra,  one  city,  to  the  exclusion  of  others. 

*  Pettibone  v.  West  Chicago  Park  the  power  to  rearran^  its  wards;  ana 
Com'rs,  215  lU.  304;  Ewing  v.  West  such  a  statute,  if  vaud,  would  enable 
Chicago  Park  Com'rs,  215  lU.  357;  the  governor  to  confer  that  right  upon 
West  Chicago  Park  Com'rs  v.  Chicago,  a  single  city.  Gilhooly  v.  Elizabeth,  66 
216  HI.  54;  Rushville  School  Qty  v.  N.  J.  L.  484.  A  statute  which  applies 
Hayes,  162  Ind.  193 ;  State  v.  Messerly,  to  each  county  of  the  State  coextensive  in 
198  Mo.  351 ;  Freeholders  of  Hudson,  boundarjf  wiOi  a  city  of  the  first  doss, 
V,  Buck,  49  N.  J.  L.  228.  See  supra,  and  which  regulates  county  affairs 
§  152  and  notes.  A  statute  for  the  ap-  therein,  is  special  and  local  Ic^slation, 
pointment  of  a  board  of  public  improve-  prohibited  oy  the  Constitution  when 
ments  for  cities  of  a  certain  class  which  there  is  but  one  such  countv  in  exist- 
requires  each  member  to  give  bond,  ence,  and  there  is  no  law  on  the  statute 
and  the  bond  to  be  approved  by  the  books  by  which  any  other  county  can 
judge  of  the  Superior  Court  and  city  come  within  the  description.  Blank- 
solicitor,  is  a  local  and  special  law  when  enburg  v.  Black,  200  Pa.  629.  On  the 
there  is  only  one  city  in  the  State  which  principle  laid  down  in  the  text  it  was 
has  a  Superior  Court.  This  provision  held  m  Sample  v.  Pittsbuig,  212  Pa. 
as  certainly  identifies  the  city  for  which  533,  that  an  act  providing  that  where 
the  statute  is  intended  as  if  it  had  been  two  cities  are  contiguous  and  in  the 
designated  by  name.  State  v.  Smith,  same  county,  the  city  having  the 
48  Ohio  St.  211.  In  Devine  v.  Com'rs  smaller  population  may  be  annexed  to 
of  Cook  County,  84  111.  590,  the  statute  the  city  having  the  larger  population, 
was  limited  to  counties  containing  over  was  in  violation  of  the  constitutional 
100,000  inhabitants,  and  specified  the  prohibition  against  acts  r^^ulating  the 
object  for  which  bonds  might  be  issued  affairs  of  cities,  since  the  only  two 
under  its  terms,  viz.,  "For  erecting  a  cities  in  the  Commonwealth  "contigu- 
court  house  on  the  site  heretofore  used  ous  and  in  the  same  county"  are  Pitts- 
for  that  purpose,"  &c.  The  duration  burg  and  Allegheny,  and  it  was  evident 
of  the  act  was  also  limited  to  six  years  that  the  act  was  intended  to  apply  only 
from  the  time  when  it  should  take  to  them.  But  quoere,  whether  such  an 
effect.  These  provisions  all  had  weight  act  violates  the  purpose  and  policy 
with  the  court  in  determining  that  the  of  the  constitutional  prohibition, 
statute  was  special  legislation.  A  statute  which  provided  for  the 

A  statute  authorizing  the  governor,  issue  of  bonds  for  the  purchase  of  small 

in  his  discretion,  to  appoint  a  commis-  parks  or  pleasure  grounds  ''in  any  town 

sion  to  district  or  reaistrict  the  wards  which  is  now  included  within  the  limits 
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property  to  be  used  for  the  purposes  of 
Dotn  city  and  county.    The  Sup 


But  whenever  an  act  of  the  legislature  is  general  in  its  terms, 
and  its  only  effect  is  to  remove  in  some  degree  the  difference  exist- 
ing in  the  various  regulations  of  "the  internal  affairs''  of  munici- 
palities and  to  subject  those  affairs  to  the  operation  of  a  general 
law,  the  act  is  not  prohibited  by  the  Constitution,  but  is  in  strict 
accordance  with  the  form  of  that  instrument,  although  at  the  time 
of  its  enactment  the  local  conditions  are  such  that  it  can  only 
apply  to  one  municipality.^  Where  there  is  within  the  State  one 
locality  marked  by  peculiarities  so  distinct  and  characteristic  as 
reasonably  to  separate  it  from  all  other  localities  of  the  State,  it  has 
been  said  that  grouping,  classification,  and  generalization  are  alike 
impossible,  and  are  not  necessary  in  order  to  avoid  conflict  with  the 
Constitution.  A  law  may  be  general  in  fact  tfiotigh  special  in  form. 
Its  character  as  general  or  special  depends  upon  its  circumstances, 
and  the  mere  form  is  immaterial.  Hence,  where  distinct  peculiarities 
of  this  nature  are  found,  the  courts  have  held  that  a  statute  applicable 
to  a  single  individual  or  locality  does  not  contravene  the  constitu- 
tional prohibition,  and  its  validity  will  be  sustained,  although  it 
would  otherwise  be  regarded  as  special  and  unconstitutional.^ 

of  anv  city  in  this  State  where  the 
boundaries  and  limits  of  any  such  town 
are  coextensive  with  the  boundaries 
and  limits  of  any  park  district  in  which 
a  board  of  park  commissioners  shall  now 
exist/'  was  held  to  be  unconstitutional 
as  special  legislation  applicaMe  only  to 
one  town  in  the  State.  Pettibone  v. 
West  Chicago  Park  Com'rs,  215  111. 
304.  In  Bennet  v,  Norton,  171  Pa. 
221,  a  statute  which  authorized  the 
erection  of  court  houses  in  all  the  coun- 
ties of  the  State  except  those  counties 
having  cities  coextensive  therewith  was 
held  not  to  be  imconstitutional  by  rear 
son  of  the  exception.  In  the  opinion 
of  the  lower  court,  it  was  said  that  there 
is  a  plain  necessity  for  power  to  le^s- 
late  for  these  counties;  a  necessity 
springing  from^  manifest  peculiarities 
ciear^  distinguishing  them  from  other 
counties  and  demanding  legislation  for 
each  class  separately  that  would  be  use- 
less and  detrimental  to.  the  others,  if 
not  absolutely  incapable  of  applica- 
tion. These  peculianties  arise  in  part, 
but  not  altogether,  from  the  legislative 
classification  of  cities  and  the  laws 
applicable  to  cities  of  the  first  class. 
The  veiy  fact  that  the  city  and  county 
are  coextensive  makes  legislation  neces- 
sary concerning  local  government  and 
the  exercise  of  cor]K>rate  powers,  espe- 
cially in  the  acquisition  and  care  of 


Ck>urt  affirmed  the  judgment  without 
an^  discussion  of  the  grounds  upon 
wmch  the  affirmance  proceeded. 

*  In  Bumsted  v.  Govern,  47  N.  J.  L. 
368,  a  statute  was  passed  requiring  that 
in  eXi  the  counties  of  the  State  the  mem- 
bers of  the  board  of  chosen  freeholders 
should  only  be  elected  by  the  various 
townships  or  other  political  divisions, 
and  that  no  member  should  be  elected 
by  the  vote  of  the  electors  of  a  county 
at  large.  There  was  only  one  county  in 
which  members  were  elected  by  the 
vote  of  the  electors  of  the  county  at 
laiee,  and  the  effect  of  the  statute  was 
to  bring  that  coimty  within  the  opera- 
tion of  the  general  law  applicable  to  all 
counties.  It  was  held  that  in  view  of 
the  effect  of  the  statute  the  act  was  a 
general  law  notwithstanding  the  fact 
that  its  effect  was  necessarily  limited  to 
a  single  county.  One  of  the  several 
objects  of  the  constitutional  prohibi- 
tion of  special  legislation  is  to  bnng  into 
harmony  the  many  local  charters  pre- 
viously granted  by  removing  the  great 
diversity  of  powers  which  nad  previ- 
ouslv  existed 

»  Budd  V,  Hancock,  66  N.  J.  L.  133. 
Holding  an  act  special  in  form  to  be 
seneral  in  fact  is  a  doctrine  which  will 
be  and  ought  to  be  cautiously  applied. 
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§  164.    Xncldental  Matters.  —  The  restrictions  of  the  G)nstitu- 
tion  apply  to  direct  legislation^  not  to  the  incidental  operation  of 


In  State  v,  Gooley,  56  Minn.  540,  it  was 
said  in  illustration  of  the  principles  laid 
down  in  the  text  that  suppose  moun- 
tains were  one  of  the  subjects  on  which 
legislation  was  prohibited,  and  that 
there  was  onlv  one  mountain  in  the 
State,  a  law  referring  to  that  mountain 
by  name  would  be  special  in  form  but 
general  in  fact  according  to  all  the 
rules.  Similarly,  suppose  that  special 
legislation  was  prohibited  with  refer- 
ence to  the  pohce  regulations  of  the 
shores  of  the  Great  Lakes.  Would  it 
be  claimed  that  a  law  was  special  in 
fact  because  by  its  terms  it  applied 
only  to  Lake  Superior?  Or  would  it  be 
less  general  because  by  its  terms  its 
operation  was  limited  to  the  counties  of 
Lake  and  Cook. 

In  1887  a  special  law  was  passed 
appointing  court  house  and  city  hall 
oommisffloners  for  the  city  of  Minne- 
apolis and  Hennepin  County,  whose 
duty  it  was  to  conatmet  a  cUy  hail  and 
court  house  for  the  jairU  benefit  of  the 
eUy  and  county.  In  1892  a  constitu- 
tional amendment  was  adopted  pro- 
hibiting any  local  or  special  law 
"regulating  the  affairs  of  .  .  .  anjr 
county,  city,  village,  township,  board, 
or  school  district."  In  1893  a  statute, 
special  in  form,  was  passed  authorizing 
the  commissioners  to  borrow  monev 
for  the  purpose  of  completing  the  build- 
ing. Under  the  original  statute  the 
commissioners  had  acquired  title  in 
themselves  to  the  designated  site  for 
the  ci^  hall  and  court  house.  By  the 
provisions  of  the  original  act  they  were 
to  retain  title  until  the  building  was 
completed,  and  until  they  had  adjusted 
accounts  between  the  city  and  the 
county  in  order  to  charge  each  with  its 
proper  share  in  the  cost,  and  then  they 
were  to  convey  to  each  its  respective 
share  of  the  property.  In  partial  com- 
pletion of  the  building,  the  board  had 
expended  all  the  funds  provided  for 
that  purpose  and  could  not  complete 
the  builcfing  without  obtainii^  further 
funds.  The  court  took  judic&l  notice 
of  all  the  facts  bearing  on  the  statute 
of  1893,  and  recognized  that  it  was  the 
only  case  which  existed  or  could  ever 
exist,  since  the  constitutional  amend- 
ment of  1892  prohibited  the  enact- 
ment of  a  special  law  similar  to  the  act 
of  1887.  Hence  it  was  held  that  the 
circumstances  were  such  as  to  form  a 


complete  classification,  and  that  the 
statute  was  valid  under  the  constitu- 
tional prohibition  although  it  iRras  spe- 
cial in  form.  State  v.  Cooley,  56  Minn. 
540. 

By  a  statute  which  delimited  the 
territory  to  which  the  act  should  apply, 
the  legislature  of  New  Jersey  created 
the  Passaic  Valley  Sewerage  Commis- 
sion, and  ^ave  it  power  to  cleanse  the 
Passaic  River  of  pollutiDg  matter  by 
constructing  an  artificial  channel  to 
cany  the  pollution  to  the  sea,  and  re- 
quiring this  channel  when  completed  to 
be  used  instead  of  the  natural  stream. 
The  territory  to  which  the  act  applied 
included  parts  of  four  counties,  and 
many  subordinate  municipalities  and 
political  bodies  and  parts  thereof, 
within  its  limits.  The  Supreme  Court 
found  that  the  situation  of  the  terri- 
tory included  within  the  sewerage  dis- 
trict in  respect  to  the  denaity  at  the 
population  and  the  distribution  thercKif . 
the  character  and  location  of  the  several 
municipalities,  the  amount  of  sewage 
matter  constantly  delivered  therefrom 
into  the  river  and  that  which  mkht  be 
reasonably  anticipated  in  the  mture, 
was  entirely  abnormal ;  that  the  actual 
pollution  of  the  river  flow  and  its  actual 
deleterious  effect  upon  the  adjacent 
population  was  extreme  in  degree  and 
wholly  exceptional;  and  that  there 
was  no  reasonable  basis  of  comparison 
between  the  territory  of  the  Passaic 
Valley  Sewerage  District  and  any 
drainage  district  situate  elsewhere  in 
the  State  with  respect  to  the  necessi- 
ties which  led  to  the  legislation  under 
consideration,  nor  was  it  reasonable  to 
anticipate  that  such  a  situation  would 
elsewhere  exist  in  the  near  future.  It 
was  held  that  this  UgidaJbUm  woe  not 
local  or  special  within  the  meaning  of 
the  constitutional  provision^  notwith- 
standing the  fact  that  it  apphed  only  to 
the  sewerage  district  by  name,  and 
could  not  without  amendment  be  made 
to  include  other  sewerage  districts,  be- 
cause the  court  could  not  say  that  in 
respect  to  the  conditions  which  ren- 
dered the  legislation  necessary  there 
were  any  similar  conditions  in  other 
localities  that  must  be  taken  into  ac- 
count by  the  legislature  and  provided 
for  in  advance.  Van  Cleve  v,  Passaic 
Valley  Sewerage  Com'rs,  71  N.  J.  L. 
183.     The   decision  of  the  Supreme 
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statutes,  constitutional  in  themselves,  upon  other  objects  than  those 
with  which  they  directly  deal.*  Therefore  resulting  and  incidental 
discriminations  do  not  necessarily  fall  within  the  constitutional 
prohibition.  If  a  statute  confers  general  powers  on  all  cities  it  is  a 
general  law,  although  it  permits  each  city  to  exercise  these  powers  in 
the  manner  it  deems  most  to  its  interest.  Under  a  general  law  all 
municipalities  subject  to  the  statute  must  have  the  same  powers,  but 
they  need  not  and,  as  a  practical  matter,  cannot  be  required  to  exeiv 
cise  them  in  the  same  manner.^  Temporary  and  transient  expedients 
for  effecting  a  change  in  methods  of  municipal  government  which  in 
their  nature  can  only  apply  to  an  existing  situation  do  not  render 
an  act  local  or  special  which  is  otherwise  general  in  its  nature.'  And 
the  preservation  of  existing  rights  under  special  laws  does  not  render 
local  or  special  a  statute  which  is  otherwise  general.  Hence  a  clause 
in  an  act  repealing  all  acts  or  parts  of  acts  inconsistent  with  its  pro- 
visions, but  containing  a  proviso  which  saves  and  preserves  existing 
conditions,  contracts,  and  obligations,  and  authorizes  their  comple- 
tion and  enforcement  under  existing  laws,  does  not  render  the  statute 
local  or  special  within  the  meaning  of  the  G)nstitution  if  it  is  not 
otherwise  obnoxious  thereto.^ 

§  165.  What  are  Mimicipal  Affairs  or  Business.  —  Not  every 
statute  the  operation  of  which  is  limited  to  the  boundaries  of  a  mu- 
nicipality b  one  which  deals  with  "municipal  business  or  affairs/' 
and  thus  comes  within  the  constitutional  prohibition.  It  has  been 
said  that  a  statute  is  not  special  or  local  merely  because  it  authorizes 
or  prohibits  the  doing  of  a  thing  in  a  certain  locality.  It  is,  not- 
withstanding this  fact,  a  general  law  if  it  applies  to  all  the  citizens 
of  the  State  and  deals  with  matters  of  general  concern.^  Hence  a 
statute  which  deals  with  a  public  matter  within  the  limits  of  a  mu- 

Court  was  reversed  in  the  Court  of  ■  Zumstein  v.  Mtillen,  67  Ohio  St. 

Errors  and  Appeals,  but  not  upon  any  382;    Louisville     v.    Wehmhoff,    116 

ground  which  affected  its  ruling  on  this  Ky.  812 ;  State  v,  Etchman,  189  Mo. 

point.     See  71  N.  J.  L.  574.    See  ante,  648. 

§§  146,  147,  151,  and  notes,  as  to  the  »  State  v,  Malone,  74  Neb.  645;  105 

respective  province  of  the  legislature  N.  W.   Rep.  893;  Commonwealth  v. 

and  the  courts.     The  conditions  such  Moir,   199  Pa.   534,  547.       See    also 

as  those  which  controlled  the  decision  Pittsburgh's  Petition,  138  Pa.  401. 

of  the  Supreme  Court  are,  it  seems  to  ^  Dickinson  t;.  Freeholders  of  Hud- 

us,  for  legislative  rather  than  judicial  son,  71  N.  J.  L.  589. 

determination.  *  State  v.  Corson,  67  N.  J.  L.  178; 

>  Sugar  Notch   Borough,    192   Pa.  Doughty  v,  Conover,  42  N.  J.  L.  193; 


349;  V^  aeve  r.  Passaic  Valley  Sew-  Budd  «.  Hancock,  66  N.  J.  L.   133; 
erage  Com'rs,  71  N.  J.  L.  574.     As  to   Ferguson  v,  Ross,  126  N.  Y.  459 ;  Kan- 
the  inclusion  of  incidental  matters  in  saa  City  v,  Scarritt,  127  Mo.  642. 
statutes  erecting  and  creating  munici- 
palities, see  }  162, 
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nicipality  does  not  come  within  a  constitutional  prohibition  of  special 
laws  regulating  municipal  affairs  or  business.^  The  mode  of  ex- 
ercising the  power  of  eminent  domain^  the  conditions  upon  which 
it  may  be  invoked,  and  the  assessment  of  damages  or  compensa- 
tion upon  an  exercise  of  the  power  all  relate  to  the  civil  rights  of 
citizens  as  such  and  are  not  a  municipal  matter,  although  the  entry 
may  be  by  a  city  under  a  power  of  eminent  domain  conferred  upon 
it  for  a  public  purpose,  and  the  city  may  be  a  party  to  the  proceed- 
ings.^ Mechanics'  liens  deal  with  the  rights  and  remedies  of  the 
citizen,  and  have  no  relation  to  municipal  affairs,  and  a  statute 
r^ulating  their  enforcement  cannot  be  justified  as  a  general  law 
because  it  is  based  upon  a  classification  of  cities  which  is  a  valid 


*  Van  Cleve  v,  Passaic  Valley  Sew- 
erage Com'rs,  71  N.  J.  L.  183;  s.  c. 
71  N.  J.  L.  574.  Legislation  regulating 
the  administroHon  of  criminal  law  in 
municipalities  does  not  regulate  the 
affairs  of  these  municipalities.  It  is  a 
matter  ofgeneral  interest  to*  the  State. 
State  V.  Taylor,  68  N.  J.  L.  276.  A 
liquor  tax  law,  being  a  general  State  ex- 
cise law,  with  such  special  provision  and 
adaptation  to  localities  as  to  the  legis- 
lature seems  proper,  including  a  regu- 
lation of  the  amount  of  liquor  tax  in 
cities  of  different  sizes,  is  neither  a  gen- 
eral nor  special  city  law,  nor  does  it 
relate  to  tne  affairs  or  government  of 
cities  within  the  meaning  of  the  con- 
stitutional provisions  of  New  York. 
Hence  it  is  not  invalidated  by  the  fact 
that  in  fixing  the  excise  taxes  upon  the 
business  of  trafficking  in  liquors  it 
graduates  them  in  cities  according  to 
population,  not  following  the  classifica- 
tion of  cities  fixed  by  the  Constitu- 
tion.   People  V.  Murray,  149  N.  Y.  367. 

"  Ruan  Street,  132  Pa.  257 ;  Wyo- 
ming Street,  137  Pa.  494 ;  Pittsburgh 
Petition,  138  Pa.  401;  Pasadena  v. 
Stimson,  91  Cal.  238.  In  Ruan  Street, 
132  Pa.  257,  the  court  had  before  it  the 
provisions  of  a  statute  relating  to  the 
assessment  of  damages  caused  by  the 
opening  of  streets  in  cities  of  the  first 
Class.  The  statute  provided  a  special 
method  of  fixing  these  damages.  The 
Constitution  of  Pennsylvania  declares 
that  the  legislature  shall  not  pass  any 
local  or  special  law  regulating  the  prac- 
tice or  jurisdiction  of,  or  chan^ng  the 
rules  of  evidence  in,  anv  judicial  uto- 
cedure  or  inquiry  before  the  courts.  The 
court  held  that  proceedings  to  ascertain 
the  damages  from  street  openings  did 
not  rdate  to  municipal  affairs,  but  that 


the  statute  violated  the  prohibition  of 
the  Constitution  against  local  or  special 
laws  affecting  the  jurisdiction  and  pro- 
cedure of  the  courts.  The  court  said : 
"It  it  obvious  that  these  sections  (of 
the  statute)  do  not  relate  to  the  exer- 
cise of  any  corporate  power  of  cities 
of  the  first  class,  or  to  the  number, 
character,  powers,  and  duties  of  the 
municipal  officers,  or  to  any  subject 
under  the  control  of  the  city  govern- 
ment. On  the  contrary,  they  relate  to 
the  practice  and  procedure  in  the  com- 
mon-law courts  oi  the  coimty  of  Phila- 
delphia, over  which  the  city  has  no 
control,  and  to  the  adjustment  of  the 
compensation  due  the  property  holder 
for  an  invasion  of  his  close  under  the 
right  of  eminent  domain,  a  subject  as 
exclusively  within  the  jurisdiction  of 
these  courts  as  an  indictment  for  a 
crime  or  an  action  of  trespass  quare 
dausum  fregit.  The  only  connection 
the  city  has,  or  can  have,  with  such  a 
proceeding  is  as  a  party  to  the  litiga- 
tion, because  liable  to  pay  the  damages 
assessed.  The  city  appears  like  any 
other  suitor  to  ask  or  object  to  the 
appointment  of  viewers  or  the  confir- 
mation of  their  report,  and  it  is  bound 
like  any  other  suitor  by  the  jud^ent 
rendered."  But  the  insertion  m  the 
statute  of  a  provision  for  the  filing  of  a 
lien  for  an  assessment  does  not  offend 
against  the  Constitution,  if  the  proced- 
ure directed  to  be  followed  is  common 
to  all  classes  of  municipalities.  The 
mere  fact  that  such  provision  is  in- 
serted in  a  statute  relating  to  only  one 
class  of  municipalities  does  not  ren- 
der the  statute  invalid,  if  other  stat- 
utes exist  applying  similar  provisions 
to  other  mumcipauties.  Scranton  v, 
Whyte,  148  Pa.  419.    . 
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classification  for  municipal  purposes.^  Protection  of  life  and  limb 
is  not  a  local  matter,  but  is  a  matter  of  general  public  interest,  and 
for  this  reason  it  has  been  held  that  a  statute  of  Ohio  requiring  fire 
escapes  on  buildings  in  cities  of  a  certain  population  does  not  have 
a  uniform  operation  throughout  the  State  as  required  by  the  Con- 
stitution, and  cannot  be  justified  on  the  ground  that  it  deals  with  a 
class  of  cities.'  Although  the  Constitution  may  prohibit  the  enact- 
ment of  local  or  special  laws  relating  to  municipal  afiFairs,  there 
may  be  certain  matters  which  are  embraced  within  the  scope  of 
express  constitutional  provisions  calling  for  the  enactment  of  laws 
on  these  subjects.  Legislation  on  these  subjects  enacted  in  obedi- 
ence to  the  express  command  of  the  Constitution  has  been  held  not 
to  be  within  the  prohibition  of  special  legislation  merely  because 
it  operates  within  the  territorial  limits  of  a  municipality.  If  such 
legislation  is  necessary  or  appropriate  to  carry  into  effect  a  positive 
command  of  the  organic  law,  or  is  required  or  directly  contem- 
plated by  its  terms,  it  cannot  justly  be  held  to  be  within  the  opera- 
tion of  a  prohibition  of  special  laws  regulating  municipal  affairs  or 
business.' 

No  general  rule  has  been  laid  down  defining  what  constitutes 
munici'pdl  affairs  or  business,  probably  because  it  has  been  impos- 
sible to  do  so  in  such  terms  as  to  furnish  a  satisfactory  guide  to  the 
courts  and  the  profession.  Among  the  matters  which  have  been 
held  to  be  municipal  affairs  within  the  principles  relating  to  special 
legislation  are  the  fol  owing:  the  annexation  of  one  city  by  an- 
other;* municipal  elections;*  the  division  of  the  city  into  wards 
and  the  location  of  ward  lines;  *  the  control  of  the  police  depart- 
ment of  a  city  by  the  power  to  remove  and  appoint  police  commis- 
sioners; ^  laying  out  and  opening  streets; '  the  grading  and  paving 
of  streets;  •  the  power  to  collect  the  cost  of  work  done  in  paving 
and  grading  streets,  by  appropriate  forms  of  taxation;  *•  the  deter- 

^  Davis  V.Clark,  106  Pa.  377;  Pitts-  Hughes,  104  Mo.  459,  have  been  held 

burgh  Petition,  138  Pa.  401,  435.  to  be  constitutional,  although  special 

'  Cincinnati  v,  Steinkamp,  54  Ohio  in  form,  where  they  were  justified  by 

St.  284.  constitutional  directions  of  legislation 

*  Under  this  principle,  statutes  reg-  on  these  subjects, 
ulating  the  compensation  of  a  sheriff  of        *  Seumple  v.  Pittsburg,  212  Pa.  533 ; 

a  city  which  had  been  segregated  from  antCf  §  163  and  notes, 
the  county  for  governmental  purposes,        •  Pell  v.  Newark,  40  N.  J.  L.  71 ; 

Kennefick  v,  St.   Louis,   127  Mo.    1 ;  aff'd  40  N.  J.  L.  550. 
providing  for  the  registration  of  voters,        •  Pell  v.  Newark,  40  N.  J.  L.  71. 
Ewing  V.  Holitzelle,  85  Mo.  64;    for        ^  State  v.  Nealon,  73  N.  J.  L.  100. 
electing  justices  of  the  peace  within  a        *  Pittsbuigh's  Petition,  138  Pa.  401 ; 

dty,  ^aulding  v.  Brady,  128  Mo.  653 ;  Ruan  Street,  132  Pa.  257. 
establishing  courts.  State  v.  Yancey,        *  Scranton  v.  Whyte,  148  Pa.  419. 
123  Mo.  391 ;  and  prescribing  the  terms       ^  lb. 
and  places  of  holding  court,  State  v. 
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mmatioD  of  when,  where,  in  what  manner,  and  to  what  extent  the 
city  will  enter  upon  and  appropriate  private  property  in  the  exer- 
cise of  the  right  of  eminent  domain ;  ^  the  creation  and  formation 
of  a  system  of  parks  and  public  fisheries,  the  cost  of  which  is  im- 
posed upon  a  municipality;*  the  payment  of  a  claim  by  a  city.* 
Licensing  and  regulating  races  and  race  tracks  within  municipal- 
ities relate  to  the  affairs  of  municipalities,  and  statutes  conferring 
power  in  relation  thereto  must  conform  to  the  constitutional  prohi- 
bition/ An  act  for  the  classification  of  real  estate  and  other  property 
for  purposes  of  taxation,  for  the  election  of  assessors  and  to  prescribe 
the  duties  of  assessors  in  cities  of  the  second  class,  relates  to  a  sub- 
ject of  municipal  government  within  the  reasons  for  the  classification 
of  cities,  and  when  founded  on  an  appropriate  classification,  is  a 
general  law  and  constitutional.  The  examination  of  property  for 
taxation  is  not  inherently  a  judicial  proceeding.  What  appeab  to 
the  court  shall  be  allowed,  in  what  manner  they  shall  be  taken  or 
conducted,  and  what  shall  be  their  effect,  are  matters  of  aflirmative 
statutory  regulation,  and  a  statute  for  such  a  purpose  is  not  to  be 
regarded  as  a  regulation  of  the  jurisdiction  or  the  practice  of  the 
courts,  although  it  may  contain  provisions  relating  to  appeals  to  the 
courts.* 

§  166.  Qrdinaiiees.  —  If  a  municipal  corporation  is  organized  and 
exists  under  a  constitutional  law,  an  ordinance  which  is  within  its 
statutory  atUhority  is  not  afiFected  by  the  prohibition  of  the  Con- 
stitution against  the  enactment  of  special  laws.  That  prohibition 
restricts  only  the  legislature  in  the  enactment  of  laws  affecting  munici- 

'  Pittsburgh's  Petition,  138  Pa.  401,  judge,  prosecuting  attorney,  and  clerk 

404.  of  court,  State  v.  Anderson,  44  Ohio 

'  Albright  v.  Sussex  County  Lake  &  St.  247 ;    conferring  the  control  and 

Park  Commission,  68  N.  J.  L.  523.  management  of  a  hospital  with  power 

*  Conlon  V,  San  Francisco,  114  Cal.  to   nutke   rules   for    its    government, 

404.  State  v.  Qncinnati,  23  Ohio  St.  445; 

In  Ohio  the  constitutional  prohibit  creating  a  board  of  control  with  au- 

tion  of  special  laws  "confemng  coi^  thority  over  water- works,  public  im- 

porate  powers"  is  applied  to  munici-  provements,  parks,  police  and  fire  de- 

palities,  and  it  has   oeen   held   that  partments.  State  v.  Pugh,  43  Ohio  St. 

statutes  on  the  fdUovnng  subjects  con-  98;    the  organization  and  support  of 

fer  corporate  powers  within  tne  mean-  a  police  force.  State  v,  Jones,  06  Ohio 

ing   ot   the   constitutional   provision:  St.  453;  authorizing  the  issue  of  bonds, 

statutes  investing  municipal  corpora-  German-American  Investment  Co.  v, 

tions  with  additional  powers  of  munic-  Youn^stown,  68  Fed.  Rep.  452;   Cin- 

ipal  government,  of  police  regulation,  cinnati  v.  Trustees  of  Hospital,  66  Ohio 

of  judicial  jurisdiction,  and  of  taxation  St.  440. 

and  assessment.  State  v.  Cincinnati,  20  ^  Alexander  v,  Elizabeth,  56  N.  J. 

Ohio  St.  18;  authorizing  the  election  L.  71. 

of  a  police  board,  State  v.  Constan-  *  Philadelphia  Co.'s  Petition,   210 

tme,  42  Ohio  St.  437;  authorizing  the  Pa.  490. 
election  or  appointment  of  a  police 
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pal  affairs,  and  in  no  wise  affects  the  municipality  in  exercising  or  not 
exercising  the  power  with  which  it  is  lawfully  invested.* 

§  167.  Bepeali.  —  The  purpose  of  the  constitutional  prohibi- 
tion of  special  laws  is  to  produce  general  laws  operating  upon  all 
municipalities  similarly  situated.  If  a  repeal  of  existing  statutes 
tends  to  this  result,  it  is  not  in  itself  a  violation  of  the  constitutional 
prohibition.  An  act  repealing  all  special  laws  and  leaving  the 
municipalities  having  special  charters  subject  to  the  general  rule 
applicable  to  all  municipalities  of  the  same  class  is  not  a  local  or 
special  law  within  the  prohibition  of  the  Constitution,  nor  is  an  act 
repealing  all  special  limitations,  leaving  all  other  provisions  of  the 
special  acts  in  force.^  The  general  rule  is  that  a  previous  local 
statute  is  not  repealed  by  a  subsequent  general  statute  unless  words 
of  repeal  are  employed  for  the  purpose,  or  the  intention  to  repeal  is 


»  People  V,  Cooper,  83  111.  585.  591 ; 
People  V,  Board  of  Trustees,  170  111. 
468.  See  also  Chicago  General  R.  Co. 
V.  Chicago,  176  111.  253;  Kersey  v, 
Terre  Haute.  161  Ind.  471.  See  chapter 
on  Ordinances,  post.  But  in  Harrods- 
burgh  V.  Renfro,  22  Ky.  Law  Rep.  806, 
58  S.  W.  Rep.  795,  a  city  ordinance  fix- 
ing a  certain  fee  for  license  to  sell  liquor 
on  any  street  other  than  Main  Street, 
and  fixing  a  larger  fee  for  license  to  sell 
on  that  street,  was  held  to  be  invalid  to 
the  extent  that  it  discriminated  against 
business  conducted  on  Main  Street,  be- 
ing to  that  extent  special  legislation. 
The  court  said  that  the  spirit  of  the 
Constitution  is  that  laws  snail  be  uni- 
form within  the  limit  of  the  law-making 
power,  and  that  all  taxation  shall  be 
equal  and  imiform  within  the  terri- 
torial limitation  of  the  authority  levy- 
ing the  tax.  The  State  legislature  is 
prohibited  from  making  local  and  spe- 
cial legislation,  and  the  council  of  a  city 
cannot  enact  special  or  local  legislation 
to  apply  to  a  part  of  the  territory  or  to 
a  special  person  within  the  limits  of  the 
city.  It  has  also  been  held  that  the 
constitutional  requirement  that  laws 
of  a  general  nature  shall  have  a  uni- 
form operation  does  not  apply  to  ordi- 
nances. Hellman  v.  Shoulters,  114 
Cal.  136;  Ex  parte  Zhizhuzza,  147  Cal. 
328. 

But  in  Pacific  Junction  v.  Dyer,  94 
Iowa,  38,  an  ordinance  discriminating 
in  favor  of  resident  merchants  ana 
against  all  others  by  imposing  a  license 
on  transient  merchants  doing  business 
within  the  town  was  held  to  be  uncon- 


stitutional imder  the  requirement  of 
the  Iowa  Constitution  that  laws  of  a 
general  nature  shall  have  a  uniform 
operation.  The  court  remarked  that 
the  town  derived  its  power  from  the 
legislature,  and  could  not  do  what  the 
legislature  could  not  do.  See  also 
Marshalltown  v,  Blum,  58  Iowa,  184. 
See  chapter  on  Taxation,  posL  In  State 
V.  Omaha  &  C.  B.  R.  Co.,  113  Iowa,  30, 
it  was  held  that  a  city  ordinance  giving 
residents  the  special  privilege  of  obtain- 
ing transportation  on  a  street  railroad 
at  a  less  rate  than  non-residents,  did 
not  operate  uniformly  as  to  all  persons 
entitled  to  ride  on  the  cars,  and  vio- 
lated the  provision  of  the  Iowa  Con- 
stitution requiring  all  laws  of  a  genertd 
nature  to  have  a  uniform  operation. 
In  Ex  parte  Fritz.  86  Miss.  210,  it  was 
held  that  an  ordinance  of  a  board  of 
supervisors  of  a  county,  regulating  the 
taking  of  fish  therein,  applving  to  all 
the  lakes  and  streams  in  the  coimty, 
and  adopted  in  pursuance  of  authorij^ 
conferred  by  a  general  act  of  the  legis- 
lature, is  not  special  legislation. 

*  aeveland.  C.  C.  &  St.  L.  R.  Co.  v. 
Handle,  183  111.  364.  A  special  act  re- 
pealing by  implication  a  provision  of  a 
city  c&irter  does  not  amend  the  charter 
within  the  meaning  of  the  constitu- 
tional provision  that  the  l^islature 
shall  not  pass  a  special^  private,  or  local 
law  amending,  confirming,  or  extending 
the  charter  of  a  municipal  corporation, 
and  is  not  violative  of  the  provision. 
State  V,  Hubbard,  148  Ala.  391:  41  So. 
Rep.  903. 
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clear.*  The  repeal  of  a  special  law  will  not  be  implied  from  the 
enactment  of  a  general  law  unless  there  is  such  a  conflict  between 
their  provisions  that  both  cannot  stand.^  But  this  rule  cannot  always 
be  applied  when  the  later  statute  is  a  general  law  applicable  to  a 
class,  and  enacted  in  that  form  in  obedience  to  the  constitutional 
requirement.  The  general  rule  is  one  of  construction  adopted  to 
settle  judicially  the  legislative  intent  in  the  absence  of  words  declar- 
ing such  intent.  In  classification  acts,  however,  the  legislative 
intent  is  fully  expressed;  the  nature  and  purpose  of  classification 
acts  and  the  laws  enacted  for  the  separate  classes  are  of  a  character 
to  exclude  the  operation  of  the  general  rule.  They  are  intended  to 
revise  the  rules  of  law  relating  to  municipal  afiFairs  so  as  to  reduce 
all  former  types  and  forms  of  municipal  government  almost  as  numer- 
ous as  the  cities  in  the  State  to  a  single  rule  for  each  class,  and  to 
substitute  the  class  form  in  lieu  of  the  previously  existing  forms  in 
every  city  of  the  class.  If  a  law  relating  to  cities  of  any  given 
class  should  be  held  to  exclude  or  to  be  inoperative  in  one  or  more 
members  of  the  class,  it  must,  under  the  Constitution,  be  inoperative 
in  all  and  fall  together.  Whenever,  therefore,  any  law  regulating 
municipal  affairs  of  cities  of  a  given  class  is  found  to  conflict 
with  a  previous  local  statute  applicable  to  any  member  of  the 
class  relating  to  the  same  subject,  the  latter  must  give  way  by 
reason  of  the  nature  and  purpose  of  class  legislation.  In  this  manner 
existing  diversities  will  disappear,  and  uniformity  throughout  the 
class  will  be  finally  secured.'  But  it  was  not  the  intent  and  meaning 
of  the  constitutional  prohibition  that  all  legislation  should  be  con- 

*  Shroder  v.  Lancaster,  170  Pa.  136,  A  general  law  of  uniform  operation 
156 ;  Bell  v,  Allegheny  County,  149  Pa.  throughout  the  State  does  not  contra- 
381.  See  Index,  Charter,  Construetionf  vene  anv  provision  of  the  Constitution 
Repeal,  merely  because  it  incidentally  modifies 

'  Edwards  v.  People,  88  IlL  340;  a  special  law.  State  v.  Sullivan,  62 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Miim.  283.  A  statute  which  provides 
Randle,  183  IlL  364.  A  general  law  that  in  all  the  cities  of  the  State  the 
applicable  to  a  class  of  cities  repeals  ordinances  shall  be  published  as  in  said 
inconsistent  provisions  contained  in  act  provided,  applies  to  all  cities  and 
other  general  laws  previously  enacted  operates  to  repeal  any  special  charter 
applicable  to  aU  cities.  Ex  parte  Jack-  provisions  inconsistent  therewith, 
son,  143  Cal.  564.  Bowyer  v.  Camden,  50  N.  J.  L.  87.    A 

»  Bowyer  v.  Camden,  50  N.  J.  L.  87 ;  repealing  clause  in  a  statute  which  em- 
Haynes  v.  Cape  May,  52  N.  J.  L.  180 ;  bodies  substantive  provisions  is  to  be 
Morris  v,  Bayonne,  53  N.  J.  L.  299;  regarded  as  merely  incidental  and  in- 
Road  Commission  v,  Harrington  Town-  tended  to  permit  the  substantive  pro- 
ship,  54  N.  J.  L.  274;  Catholic  Pro-  visions  to  operate  without  confusion, 
tectory  v,  Kearney,  56  N.  J.  L.  385 ;  If  the  substajitive  provisions  of  the  act 
Croolodl  17.  Matthews,  61  N.  J.  L.  349 ;  are  unconstitutional  for  lack  of  gen- 
afiTd  62  N.  J.  L.  799 ;  Matter  of  Troy  erality,  the  repealing  clause  is  also  void 
Press  Co.,  187  N.  Y.  279 ;  Common-  and  inoperative.  State  r.  Buckley,  60 
wealth  V.  MacFerron,  152  Pa.  244;  Ohio  St.  273.  See  Index,  l2epeaZ. 
Commonwealth  v.  Brown,  210  Pa.  29. 
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ditioned  on  the  repeal  of  local  laws  in  force  at  the  time  of  its  adop- 
tion.^ The  prohibition  of  the  Constitution  is  prospective  only,  and 
does  not,  unless  expressly  so  ordained,  effect  a  repeal  of  local  stat- 
utes in  force  at  the  time  of  its  adoption.  A  general  law  passed  sub- 
sequently to  the  constitutional  prohibition  is  not  necessarily  to  be 
regarded  as  repealing  all  special  laws  relating  to  the  same  subject- 
matter;  the  generality  required  by  the  Constitution  does  not  require 
that  all  special  legislation  previously  enacted  should  be  superseded. 
Therefore  a  statute  which  b  general  in  its  form  and  terms  is  not 
rendered  local  or  q)ecial  because  there  are  municipal  corporations 
operating  under  special  charters  or  special  laws  to  which  it  has  no 
application.^ 

§  168.  General  Olassiflcation  Acts.  —  When  a  ConstUvtum 
directs  that  the  legislature  shall  ^provide  by  general  laws  for  ike 
organization  and  classification  of  municipalities,  and  prescribes  a 
maximum  number  of  classes,  a  general  classification  of  municipalities 
complying  with  this  constitutional  requirement  becomes  so  far  ex- 
clusive that  the  legislature  cannot,  whibt  such  general  classification 
is  in  force,  create  additional  classes  which  are  practically  subdivi- 
sions of  the  principal  classes  provided  for.'  The  same  result  has 
been  reached  under  the  provision  of  the  California  Constitution 
which  simply  directs  that  the  legislature  shall  by  general  laws  pro- 
vide for  the  incorporation,  organization,  and  claadfication  in  pro- 
portion to  population  of  cities  and  towns,  without  prescribing  or 
limiting  the  number  of  classes.  This  provision  requires  the  legisla- 
ture to  pass  a  general  law  prescribing  the  number  of  classes,  which 
classification  shall  govern  all  legislation  in  regard  to  the  organiza- 
tion and  incorporation  of  cities  and  towns.  When  such  a  general 
classification  act  has  been  adopted,  the  classification  so  adopted  b 
exclusive,  and  the  legislature  cannot  create  additional  classes  by 
separate  and  independent  legislation,  although  it  may  change  the 
original  classification  by  general  law.^     But  when  there  is  no  con- 

1  Evans  v.  Phillipi,   117  Pa.  226;  ville  Gas  Go.  i;.  Chester  County,  97  Pa. 

Benson  v.  Bloomfield,  58  N.  J.  L.  491.  476;    Malloy  v.  Commonwealth,   115 

'  Mattox   V.    Knox,   96   Ga.    403;  Pa.  25;  Evans  v.  PhiUipi,  117  Pa.  226; 

Guild  V.  Chicago,  82  111.  472;    People  Johnson  v.  Milwaukee,  88  Wi&  383. 
V.  Cooper,  83  lU.  585 ;  Potwin  v.  John-        *  Murnane  v.  St.  Louis,  123  Mo.  479 ; 

son,  108  IlL  70;   Ulbrecht  v.  Keokuk,  St.  Louis  v.  Dorr,  145  Mo.  466;  Mytton 

124  Iowa,  1 ;  Warren  v.  Henly,  31  Iowa,  v,  Borden,  164  Mo.  221 ;  Ward  v,  Boyd 

31 ;  Benson  v.  Bloomfield,  58  N.  J.  L.  Pav.  &  Cont.  Co.,  79  Fed.  Rep.  390. 
491,  497;   Citisens  Bank  v.  Wright,  6        «  Daroy  v,  San  Jose,  104  Cal.  642; 

Ohio  St.  318;  State  v.  Union  Township,  Ex  parte  Giambonini,   117  CaL  573; 

8  Ohio  St.  394,  400;  State  v,  Roosa,  11  Rauer  v,  Williams,  118  Cat  401.    The 

Ohio  St.  16,  25;    Indiana  County  v,  general    Calif amia    classification    act 

Agricultural  Soc.,  85  Pa.  357;   Coiats-  dividing  mumcipalities  in  the  State  into 
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stitutional  mandate  requiring  the  division  of  municipalities  into 
classes,  a  so-called  general  classification  act  which  divides  all  the 
cities  of  the  State  into  classes  according  to  population,  but  which 
in  itself  makes  no  provision  for  their  government,  is  a  mere  inter- 
preting statute  enacted  for  the  convenience  of  legislation,  and  is  not 
a  classification  act,  properly  speaking.  It  is  a  mere  formula  to 
avoid  the  repetition  of  words  and  numerals,  and  it  may  be  ignored 
without  impairing  legislation,  and  reference  to  its  provisions  will 
not  legitimatize  legislation  otherwise  vicious  in  the  constitutional 
sense.  ^ 

§  169.  Transition  from  One  Olass  to  Another.  —  We  have  seen 
that  it  has  frequently  been  held  to  be  necedsary  to  the  validity  of  a 
statute  under  the  constitutional  prohibition  that  a  class  of  munici- 
palities be  framed  in  such  terms  as  to  include,  without  the  aid  of 
additional  legislation,  not  only  existing  cities,  but  all  such  as  may  in 
course  of  time  attain  the  requisite  population.'  This  view  practi- 
cally means  that  where  all  the  municipalities  of  a  State  are  divided 
into  classes  the  lower  grades  shall,  upon  attaining  the  requisite  popu- 
lation, advance  aviomaiically  into  the  higher  grades.  But  in  Ohio, 
under  the  system  of  classification  which  was  recognized  and  sustained 
for  many  years  although  finally  overthrown,  cities  were  not  permitted 
to  advance  from  one  class  to  another  by  mere  increase  of  popula- 
tion, but  upon  taking  regular  steps  prescribed  by  statute,  and  this 
method  of  advancement  was  sustained  by  the  courts.'  Where,  how- 
six  classes  according  to  population,  acter  of  the  legislative  provisions ;  illu- 
viz. :  first  clam  exceeding  100,000,  sory  that  the  selection  is  extraneous 
second  class  more  thui  30,(m0  and  not  from  it.  Foley  v.  Hoboken,  61  N.  J.  L. 
exceeding  100,000,  third  class  more  478.  Any  classification  which  would 
than  15,000  and  not  exceeding  30,000,  be  illusoiy  when  based  upon  popu- 
fourth  class  more  than  10,000  and  not  lation  dennitely  stated  is  equally  so 
exceeding  15,000,  fifth  class  more  than  when  created  by  reference  to  a  cutssi- 
3000  and  not  exceeding  10,000.  sixth  fication  act.  Freeholders  of  Hudson  v. 
class  not  exceeding  3,000,  —  held  to  be  Clarke,  65  N.  J.  L.  271. 
constitutional  in  Pritchett  v.  Stanis-  '  AnUf  §  152. 
laus  County,  73  Cal.  310.  See  supra,  •  State  v.  Toledo.  48  Ohio  St.  112; 
§  151,  as  to  classification  by  population.   State  v.  Wall,  47  Ohio  St.  499.     See 

*  Lowthorp  V,  Trenton,  61  N.  J.  L.  supra,  §§  141,  142,  145,  151-153  and 
484 ;  Calvo  v.  Westcott,  55  N.  J.  L.  78 ;  notes.  Under  the  provision  of  the 
Freeholders  of  Hudson  County  v.  Kentucky  Constitution  requiring  the 
Clarke,  65  N.  J.  L.  271 ;  Wanser  v,  legislature  to  assign  cities  to  the  classes 
Hoos,  60  N.  J.  L.  482 ;  Warner  v.  Hoag-  to  which  they  belong  and  change  as- 
land,  51  N.  J.  L.  62.  Whether  the  signments  made  as  the  population  may 
legislation  presents  a  subject  for  judi-  increase  or  decrease,  and  that  ''no  city 
cial  control  under  the  constitutional  or  town  shall  be  transferred  from  one 
prohibition  depends,  it  is  said,  on  class  to  another  except  in  pursuance  of 
whether  the  classification  is  substan-  a  law  previously  enacted  and  providing 
tial  or  illusory;  substantial  in  this  therefor,"  a  city  must  remain  in  the 
sense  means  that  the  limitation  is  in-  class  to  which  it  has  been  assigned  by 
cidentally  consequent  upon  the  char-  the  legislature  until  changed  by  the 
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ever,  all  the  cities  are  not  classified  upon  a  systematic  basis,  and 
the  automatic  transition  from  one  class  to  another  is  not  provided 
for,  the  legislature  may  enact  general  laws  providing  for  transition 
from  a  lower  to  a  higher  grade  of  municipality.^  The  transition 
from  one  form  to  another  may  be  provided  in  the  act  for  the  incor- 
poration and  government  of  the  class  to  which  it  is  applicable,  but 
this  must  be  accomplished  by  legislation  appropriate  to  the  class 
and  naturally  connected  with  the  subject  of  the  legislation.'  But  it 
is  not  essential  that  such  provision  should  be  made  in  the  statutes 
providing  for  the  organization  and  regulation  of  the  class;  laws 
applicable  only  to  cities  advancing  from  one  class  to  another  and 
confined  to  that  subject  are  not  unconstitutional,  but  the  legislature 
cannot  use  the  transition  from  one  class  to  another  for  the  purpose 
of  creating  diversity  in  the  laws  by  which  the  class  is  governed.' 

legislature.    The  courts  have  no  power  adopted  by  the  legislature  in  its  discie- 

to  transfer  it  to  another  class  upon  the  tion,  that  discretion  cannot  be  reviewed 

groimd  that  its  population  was  not  by  the  courts.     State  v.  Clayton,  53 

sufficient  to  entitle  it  to  a  place  in  the  N.  J.  L.  277. 

class  to  which  it  was  assigned.    Green        A  statute  which  provides  that  when 

V.  Commonwealth,  95  Ky.  233.  the  population  of  any  existing  county 

^  Glen  Ridge  v.  Stout,  58  N.  J.  L.  whicn  has  been  reduced,  by  the  reason 

598 ;  State  v.  Clayton,  53  N.  J.  L.  277 ;  of  a  creation  of  a  new  coimty  from  its 

Meredith  v.  Perth  Amboy,  60  N.  J.  L.  territory,  below  the  class  prescribed  by 

134.     An  act  for  the  formation   of  statute,  the  board  of  supervisors  shall 

borovfih  govemmenia  which  provides  for  designate,  by  order,  the  class  to  which 

the  incorporation  of  the  inhabitants  such  coimty  has  been  reduced,  is  not  a 

of  any  township  or  part  of  a  township  local  or  special  law,  but  applies  to  each 

embracing  an  area  not  exceeding  four  existing  county  in  the  State  whose  class 

square  miles  and  containing  a  popu-  is  changed  by  having  a  portion  of  its 

lation  not  exceeding  5000  inhabitants  territory  detached  and  put  in  a  new 

whenever  the  majority  of  the  electors  county.      Kumler  v.  San  Bernardino 

approve  in  the  manner  prescribed,  is  a  County,  103  Cal.  393.     In  Koster  v. 

general  and  not  a  special  law.     The  Coyne,  110  N.  Y.  App.  Div.  742,  it  was 

esign  of  the  act  is  to  ^ve  authority  held  that  an  act  which  provided  for 

and  opportunity  to'  the  mhabitants  of  the  transfer  of  cities  from  the  third  to 

townsnips  —  the  lowest  erade  of  mu-  the  second  class  on  an  increase  of  pop- 

nicipalitjjr  in  the  system  of  the  State  —  ulation  to  50,000,  but  postponing  the 

to  acqmre,  by  the  act  of  a  majority  of  change  until  January  1,  1908,  as  to 

the  legally  qualified  voters,  another  and  cities  which  were,  at  the  time  of  the 

somewhat  higher  grade  of  municipal  passing  of  the  act,  cities  of  the  third 

government  with  increased  powers  for  class  but  which  would  become  cities  of 

the  management  of  local  affairs.    The  the  second  class  by  the  enumeration  of 

necessity  which  arises,  as  communities  1905^  is  a  general  and  not  a  special  act, 

grow  and  develop,  for  the  acquisition  of  re^mring  under  the  Constitution  sub- 

a  wider  range  of  municipal  powers  to  mission  to  the  municipalities  affected 

protect  property,  insure  public  order,  thereby  for  approval,  smce  it  related  to 

and  promote  public  convenience,  must  all  cities  of  the  third  class,  and  as  it 

be  taken  into  accoimt  in  framing  any  became  a  law  before  the  census  of  1905 

code  of  municipal  laws,  and  a  statute  was  taken,  it  was  not  known  which  or 

such  as  the  act  in  question  does  not  how  many  cities  of  the  third  class  would 

lack  generality  because  it  is  limited  by  have  a  population  of  50,000. 
a  prescribed  area  and  population.   The        '  Attorney-General    v.    Dover,    62 

limit  of  popidation  and  area  prescribed  N.  J.  L.  40. 

by  the  act  cannot  be  regarded  as  illu-        '  Meredith  v.  Perth  Amboy,  60  N.  J. 

aive  or  unsubstantial,  and  having  been  L.  134.   A  statute  declaring  that  when- 
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When,  hj  the  Constitution,  the  legislature  is  prohibited  from  en- 
acting special  laws  relating  to  the  municipal  afiFairs,  and  a  system  of 
classification  according  to  population  has  been  adopted,  the  transir 
iion  of  a  city  from  one  class  to  another  shovld  not  work  any  change 
in  its  government,  except  such  as  the  law  makes  necessary  to  adjust 
it  to  the  class  into  which  it  goes.  Hence,  in  the  absence  of  any 
express  statutory  requirement,  the  transition  repeals  no  ordinances; 
vacates  no  offices,  except  those  which  it  abolishes;  and  makes  no 
vacancies  to  be  filled,  except  by  the  creation  of  new  offices.  Usually 
the  offices  of  mayor  and  councilman  are  comimon  to  all  classes.  The 
mere  fact  of  the  transition  does  not  necessarily  unseat  the  persons 
legally  filling  these  offices  at  the  time  it  occurs,  but  they  serve  out 
their  official  terms  for  which  they  were  elected,  and  their  successors 
are  elected  under  the  laws  regulating  the  class  to  which  the  city  has 
moved.  In  the  meantime  the  officers  whose  terms  have  not  expired 
become  possessed  of  all  the  powers,  and  are  subject  to  all  the  duties 
pertaining  to  the  offices  held  by  them,  in  cities  of  the  class  to  which 
it  is  advanced.  In  other  words,  the  machinery  of  the  old  govern- 
ment is  to  be  used  in  adjusting  the  city  to  its  position  under  the  new. 
Were  it  otherwise,  were  all  offices  to  be  suddenly  vacated,  chaos 
would  result,  and  there  would  be  a  city  without  a  mayor,  without 
council,  without  heads  of  departments,  without  police  officers  to  pre- 
serve the  public  peace,  and  no  one  authorized  to  set  in  motion  the 
machinery  by  which  the  new  government  could  be  organized.* 

§  170.  Olassiflcation  of  Oounties.  —  Under  a  prohibition  of  spe- 
cial legislation  which  embraces  counties  within  its  operation,  a 
cUissification  of  counties  is  permissible,  and  a  statute  which  applies 

ever  a  city  shall  become,  by  reason  of  legislation.  Meredith  v.  Perth  Am- 
population,  a  member  of  another  class,  boy,  60  N.  J.  L.  134. 
the  laws  theretofore  applicable  to  such  *  Commonwealth  v.  Wyman,  137 
city  shall  remain  applicable  thereto  Pa.  508;  Scranton  v.  Whyte,  148  Pa. 
except  so  far  only  as  the  governing  419;  Commonwealth  v.  MacFerron, 
body  shall  declare  otherwise,  and  that  152  Pa.  244.  See  also  Commonwealth 
all  laws  passed  subseauently  to  the  v.  Moir,  199  Pa.  534.  A  city,  while  it 
census  ascertaining  tne  population  was  a  city  of  the  third  class,  was  pro- 
rendering  the  transition  proper  shall  vided  with  a  system  for  the  levy  and 
be  applicable  to  the  city  as  a  member  collection  of  a  tax.  By  increase  of  pop- 
of  the  class  to  which  it  shall  then  b&-  ulation  it  became  a  city  of  the  second 
long,  except  where  repugnant  to  any  class,  for  which  class  a  different  sys- 
laws  in  force  in  the  city  under  its  old  tem  for  the  levy  and  coUection  of  taxes 
classification  and  not  by  ordinance  de-  was  provided.  It  is  held  that  the  two 
clared  inapplicable,  has  the  effect  of  en-  systems  could  not  stand  together,  and 
abling  the  governing  body  to  select,  as  tnat  as  a  member  of  the  second  class  of 
each  city  passes  from  one  class  to  an-  cities,  it  must  accept  the  system  pre- 
other,  those  laws  applicable  to  its  scribed  for  that  class.  Commonwealth 
former  class  which  it  may  desire  to  con-  v,  MacFerron,  152  Pa.  244. 
tinue,  and  is  unconstitutional  as  special 
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to  all  the  counties  of  a  legitimate  class  is  a  general  and  not  a  local 
law.^  Therefore  counties  may  be  divided  into  classes  according  to 
population  for  the  purposes  of  assessing  property  for  taxation ; '  or 
for  the  purpose  of  regulating  the  compensation  of  county  officers,' 


>  Codv  17.  Murphey,  89  Cal.  522; 
Summeruind  V.  Bicknell,  111  Cal.  567; 
State  V.  Marion  County  Court,  128  Mo. 
427 ;  Lloyd  v.  Smith,  176  Pa.  213.  A 
county  is  not  a  municipal  corporation 
in  the  full  or  strict  sense  of  tne  term. 
It  is  only  a  quasi  corporation,  possess- 
ing such  powers  and  being  subject  to 
such  liabiuties  only  as  are  specially  pro- 
vided for  by  law.  Schweiss  v.  District 
Court,  23  Nev.  226;  Index,  MunidjHd 
Corporations;  arUey  chap.  ii.  Counties 
are  not  municipal  corporations  within 
the  meaning  oi  the  provision  of  the 
California  Constitution  which  prohibits 
the  creation  of  corporations  for  munici- 
pal puxposes  by  special  laws,  but  are 
political  corporations  so  far  as  they  are 
to  be  regarded  as  corporations  at  all. 
This  is  so  both  because  of  the  inherent 
nature  of  counties  and  the  terms  used 
in  the  constitutional  prohibition. 
People  V.  McFadden,  81  Cal.  489. 
County  officers  are  not  local  officers, 
but  are  a  part  of  the  permanent  oigani- 
zation  of  the  government  of  the  State, 
and  the  subject  of  compensation  to 
county  officers  is  not  local  m  its  nature ; 
a  statute  upon  that  subject  is  a  law  of 
a  ^neral  natiue  which  must  operate 
uniformly  throughout  the  State  under 
the  provisions  of  the  Ohio  Constitution. 
State  V.  Yates,  66  Ohio  St.  546;  over- 
ruling Pearson  v.  Stephens,  56  Ohio  St. 
126. 

Under  the  provision  of  the  Catv' 
fomia  Constitution  that  the  legislature 
"shall  establish  a  system  of  county 
government  which  shall  be  uniform 
throughout  the  State,"  the  system  or 
plan  tor  the  government  of  the  several 
counties  is  required  to  be  uniform,  so 
that  its  several  parts  shall  be  appli- 
cable to  each  county.  Welsh  v.  Bramlet, 
98  Cal.  219.  Although  the  legislature 
has  power  to  create  new  counties  and 
chanige  those  already  established,  a 
statute  directing  that  the  name  of 
''Deerlodge"  county  shall  be  changed 
to  "Daly"'  county,  but  continuing  the 
old  organization,  county  seat,  &c., 
comes  within  a  prohibition  against  the 
passage  of  local  or  special  laws  chang- 
ing the  name  of  persons  or  places,  and 
is  mvalid.  State  v.  Thomas,  25  Mont. 
226.     A  constitutional  prohibition  of 


special  legislation  regulating  coimty 
alfairs  does  not  f orbia  the  creation  of 
a  new  coimty  by  special  act,  or  the 
regulation  of  inciciental  matters  thereby. 
Holliday  v.  Sweet  Grass  County,'  19 
Mont.  364.  As  to  constitutionality 
of  statutes  disoiganizing  counties,  see 
Clark  «.  Reeves,  25  Tex.  Civ.  App.  463. 

'  Burton  Stock  Car  Co.  v.  Tracer, 
187  HI.  9;  People  v,  Com'rs  of  Cook 
County,  176  lU.  576.  A  statute  provid- 
ing for  the  application  of  the  proceeds 
of  license  taxes  on  saloons  may  oe  made 
applicable  to  counties  having  a  stated 
population  or  less  without  infringing 
the  constitutional  prohibition  against 
special  legislation.  State  v.  Marion 
County  Court,  128  Mo.  427.  Taxation 
for  coimty  purposes  is  a  subject  of  a 
general  nature,  which,  under  the  re- 
quirement of  the  Ohio  Constitution, 
must  be  regulated  by  laws  operating 
uniformly  throughout  the  State.  Pump 
V,  Com'rs  of  Lucas  County,  69  Ohio  St. 
448;  swpra,  §§  141,  144,  145. 

'  State  i;.  Sullivan,  72  Minn.  126; 
Summerland  v.  Bicknell,  111  Cal.  567; 
Longan  v.  Solano  County,  65  CaL  122; 
Miller  v.  Kister,  68  CaL  142 ;  People  v. 
McFadden,  81  Cal.  489;  Famum  v. 
Warner,  104  Cal.  677 ;  Dwyer  ».  Parker, 
115  Cal.  544;  Vail  v.  San  Diego  County, 
126  Cal.  35;  Stone  v.  Wilson,  19  Ey. 
Law  Rep.  126 ;  39  S.  W.  Rep.  49 ;  Win- 
ston i;.  Stone,  102  Ky.  423;  Veiges  v. 
Milwaukee  County,  116  Wis.  191.  In 
Hardwood  v,  Wentworth,  162  U.  S.  547, 
a  statute  of  the  Territory  of  Arizona 
dividing  the  counties  into  six  classes 
according  to  the  equalized  assessed 
valuation  in  each  county,  and  pre- 
scribing the  compensation  of  officers 
for  each  class  so  created,  was  held  to 
be  general  and  not  a  local  or  special 
law,  there  bein^  such  a  relation  be- 
tween the  salanes  fixed  for  each  class 
and  the  equalized  valuation  of  property 
as  to  afford  a  fair  basis  for  generahty  of 
appUcation. 

Where  the  Constitution  directs  that 
the  legidature  shall  classify  coimties 
by  population  for  the  purpose  of  regu- 
lating the  compensation  of  the  officers, 
the  legislature  may  properly,  when  pro- 
viding for  the  organization  of  a  new 
coimty,  declare  that  it  shall  belong  for 
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and  in  other  matters  relating  to  the  organization  and  government  of 
counties  where  population  furnishes  a  reasonable  basis  for  discrimi- 
nation.^ But  a  statute  which  excepts  from  the  operation  of  the 
general  laws  one  or  more  counties,  or  which  makes  applicable  to  one 
or  more  counties  a  rule  of  law  which  is  not  applicable  to  the  others, 
when  no  good  reason  exists  why  all  should  not  be  subject  to  the  same 
rule,  is  local  and  special,  and  is  invalid  under  the  constitutional  pro- 
hibition.'   Under  a  constitutional  prohibition  of  special  laws  *'regu- 


this  purpose  to  a  certain  existing  class 
until  the  time  when  the  population 
shall  be  ascertained  in  a  proper  and 
legitimate  method.  People  v.  McFad- 
den,  81  Gal.  489.  A  statute  providing 
that  each  member  of  the  county  board 
of  education  shall  receive  a  compensar 
tion  of  five  dollars  a  day  for  his  services 
being  based  upon  the  time  actually 
consumed  in  the  rendition  of  the 
services,  is  a  general  and  uniform  law 
under  a  constitutional  provision  re- 
quiring the  legislature  by  general  and 
uniform  laws  to  regulate  the  compensa- 
tion of  coimty  officers  in  proportion  to 
duties.  Thom  v.  Los  Angeles  Ck>unty, 
136  Gal.  375.  A  statute  &dng  the  fees 
of  constables  in  counties  of  a  certain 
class  by  giving  them  "such  fees  as  are 
now  or  may  be  hereafter  allowed  by 
law,"  held  to  be  in  effect  a  determina- 
tion that  such  fees  are  a  just  compensar- 
tion  in  proportion  to  duties.  Kieman 
V.  Swan,  131  Cal.  410,  413. 

'  Freeholders  of  Hudson  v.  Clarke, 
65  N.  J.  L.  271;  Dickinson  v.  Free- 
holders of  Hudson,  71  N.  J.  L.  589. 
A  statute  operating  upon  counties 
having  a  population  of  150,000  and 
upwards  and  regulating  the  term  and 
number  of  the  board  of  chosen  free- 
holders, the  election  of  a  freeholder  at 
laige  to  whom  special  powers  are  dele- 
sated,  increasing  the  salary,  requiring 
Bond,  and  providing  for  the  election 
from  assembly  districts  instead  of 
from  wards  and  townships,  being  a 
I>rovision  for  a  system  of  administrar- 
tion  more  compact  in  form  with 
greater  executive  possibilities,  making 
greater  demands  upon  the  time  and 
service  of  the  membners  with  increase  of 
pay  and  individual  responsibility,  has 
such  relation  to  counties  with  a  larger 
population  that  the  basis  of  popiuan 
tion  has  reasonable  relation  to  the 
subiect  matter  of  the  statute.  Mort- 
land  i;.  Christian,  52  N.  J.  L.  521. 

'  San  Francisco  v.  Broderick,  125 
Cal.  188;   Strong  v.  Dignan,  207  HL 


385;  Mode  v.  Beasley,  143  Ind.  306; 
State  V.  Ritt,  76  Minn.  531 ;  State  v. 
Walker,  83  Minn.  295;  Dickinson  v. 
Freeholders  of  Hudson,  71  N.  J.  L.  589 ; 
Angell  V.  Cass  County,  UN.  Dak.  265 ; 
Nance  v.  Anderson  Coimty,  60  S.  C. 
501 ;  Burkholtz  v.  State,  84  Tenn.  71. 
A  law  applicable  to  one  county  and  not 
founded  upon  any  natural,  intrinsic,  or 
constitutional  distinction,  and  no  reason 
appearing  why  the  act  cannot  apply 
generally  to  all  counties,  is  special  and 
local,  and  therefore  unconstitutional. 
Piatt  V.  Browne,  135  Cal.  649;  Rauer 
V.  Williams,  118  Cal.  401,  403.  A 
statute  which  provided  for  the  election 
in  each  county  having  a  population  of 
100,000  and  not  over  185,000  of  a 
county  assessor  in  lieu  of  local  assessors 
previously  appointed  for  the  various 
subdivisions  of  the  county,  held  to  be 
invalid  as  special  legislation,  the  at- 
tempted classification  by  population 
as  applied  to  the  subject  of  the  act 
being  mcompetent,  arbitrary,  and  illu- 
sory. State  V.  Ritt,  76  Minn.  531.  In 
California  the  official  reporter  of  the 
Superior  Court  is  not  a  county  officer, 
and  there  is  no  reason  whv  an  act  fixing 
reporters'  salaries  should  not  apply 
to  all  counties  in  general.  Hence  the 
legislature  cannot  classify  counties  by 
population  for  the  puipose  of  fixing 
the  salary  of  such  official  reporter. 
Pratt  V.  Browne,  135  Cal.  649. 

A  statute  regulating  the  removal  of 
coimty  seats  held  to  be  special  legisla- 
tion and  unconstitutional,  because  in 
counties  where  the  county  seat  had 
been  located  by  vote  before  the  passage 
of  the  act,  the  removal  could  be  effected 
only  by  a  vote  of  three-fifths  of  the 
electors,  while  in  other  coimties  the 
removal  could  be  had  on  a  majority 
vote.  It  was  held  that  the  basis  of 
classification  was  arbitrary,  and  that 
there  was  no  necessity  or  propriety  in 
the  application  of  different  rules  to 
the  two  classes.  Nichols  v.  Walter, 
37  Minn.  264.    A  statute  validating 
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lating  the  affairs"  of  counties,  it  has  been  held  that  the  question 
whether  legislation  relates  to  county  affairs  is  to  be  determined  bj 
the  question  whether  it  affects  the  people  of  the  county.^  Hence  a 
statute  appointing  the  fees  to  be  received  by  county  (^cers  affects 
the  people  of  the  county  in  their  relation  to  its  government  and  is 
within  the  constitutional  prohibition,  although  such  fees  are  received 
by  the  oiBScers  to  their  own  use  and  not  to  the  use  of  the  county.^ 
Similarly  a  statute  relating  to  the  fencing  of  lands  affects  the  people 
of  the  county  and  relates  to  county  affairs,  although  the  connection 
between  the  subject  matter  and  the  local  government  is  much  less 
direct.'  But  when  the  prohibition  is  against  special  laws  regulating 
county  "business,"  the  term  ** business"  signifies  the  conduct  of  the 
usual  affairs  of  the  county  and  such  as  commonly  engage  the  atten- 
tion of  county  officers  and  not  an  act  which  can  be  done  only  in  a 
particular  case  and  by  authority  of  a  special  law/ 

all  proceedings  had  bj  the  supervisors 
of  a  certain  county  in  chan^ng  the 
county  seat,  violates  the  constitutional 
prohibition  of  local  laws  locating  or 
changing  a  county  seat.  Williams  v, 
Boynton,  147  N.  Y.  426.  A  statute 
concerning  primary  elections  is  uncon- 
stitutional, as  special  legislation,  when 
it  is  made  apphcable  omy  to  coimties 
which  have  cast  a  certain  number  of 
votes  at  the  last  election.  Idarsh  v. 
Hanly,  111  Cal.  368.  In  State  v.  Stark 
County,  14  N.  Dak.  368;  103  N.  W. 
Rep.  913,  it  was  held  that  the  constitu- 
tional provision  that  "The  legislative 
assembly  shall  provide  by  general  law 
for  organizing  new  counties,  locating 
the  county  seats  thereof  temporarilv, 
and  changing  county  lines,"  is  not  only 
a  mandate  requiring  the  iefl;islature  to 
make  provision  by  general  law  for  the 
oiganization  of  new  coimties,  locating 
of  county  seats,  and  chanjging  coimty 
lines,  but  it  is  also  a  prohibition  ag^st 
special  legislation  on  these  subjects, 
and  that  an  act  authorizing  the  exten- 
sion of  the  boundaries  of  an  oiganized 
county  so  as  to  include  two  unorganized 
counties  and  certain  unorganized  terri- 
tory without  the  consent  of  a  majority 
of  the  voters  of  the  county  as  required 
by  the  Constitution  is  a  special  law  and 
unconstitutionaL 

>  Morrison  v.  Bachert,  112  Pa.  322. 
See  also  Territory  v.  Gutierrez,  12  N. 
Mex.  255,  as  to  the  similar  prohibition 
in  the  Act  of  Congress  of  1886.  A  law 
prescribing  a  rule  to  {govern  the  business 
of  a  county  or  for  its  management  is 
a  regulation  of  that  business,  whether 


it  be  a  limited  and  temporary  law  in- 
tended to  secure  a  particular  end  or 
object,  or  a  general  and  permanent 
law  according  to  the  provisions  of 
which  all  county  affairs  are  to  be  con- 
ducted. Hence  a  statute  directing 
county  authorities  to  audit  and  order 
paid  a  certain  sum  of  money  to  a  certain 
person  is  a  special  law  regulating  county 
business,  and  unconstitutional.  Wil- 
liams V.  Bidleman,  7  Nev.  68.  See  also 
Conlon  V.  San  Francisco,  114  CaL  404. 

*  Morrison  v.  Bachert,  112  Pa.  322. 

*  Frost  V.  Cherry,  122  Pa.  417.  See 
also  Commonweailtn  v,  Anderson,  178 
Pa.  171. 

«  Mode  V.  Beasley,  143  Ind.  306. 
In  Mode  v.  Beasley,  143  Ind.  306,  it 
was  held  that  the  relocation  of  a  county 
seat  IB  not  within  a  constitutional  pro- 
hibition of  special  legislation  regulating 
"coimty  business."  But  in  Board  (» 
Com'rs  of  Jackson  County  v.  State,  155 
Ind.  604,  it  was  held  that  a  provision  of 
a  statute  for  the  relocation  of  a  coimty 
seat  of  a  specified  county,  which,  in 
addition,  required  the  levy  and  coUeo- 
tion  of  a  special  tax  in  the  town  in 
which  the  county  seat  should  be 
located  to  provide  for  the  erection  of 
the  buildings  was  unconstitutional, 
under  the  prohibition  of  special  lawa 
regulating  county  and  township  busi- 
ness. See  also  Newton  County  v. 
State,  161  Ind.  616.  A  statute  which 
creates  a  single  county  hitherto  only  a 
political  subdivision  of  the  State  into 
a  full  municipal  corporation  with  the 
usual  incidents  and  rights  of  a  body 
corporate,  including  a  common 
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§  171.  Olaasification  of  Townships.  —  Under  a  constitutional  pro- 
hibition of  special  legislation  concerning  township  business  or 
regulating  township  affairs,  tovma  may  he  classified  as  other  mvr- 
nicipalities  may  he}  But  the  classification  must  have  some  proper 
relation  to  the  government  or  affairs  of  the  towns  included  within 
the  class,  and  must  not  merely  segregate  certain  towns  upon  an  arbi- 
trary distinction.'  For  some  purposes  townships  may  be  classified 
according  to  population.^  But  this  is  only  so  when  population 
furnishes  a  substantial  ground  of  distinction  for  the  purposes  of 
legislation.^    A  classification  of  townships  based  not  upon  the  total 


power  to  hold  and  enjoy  real  and  per- 
sonal property,  to  buy,  sell,  and  mort- 
gage real  and  personal  property,  to 
receive  bequests,  gifts,  and  donations 
for  charitable  or  other  purposes,  and 
which  vests  the  property  and  rights  of 
the  political  body  or  quasi  corporation 
in  the  municipal  corporation  so  created, 
violates  a  constitutional  prohibition  of 
local  or  special  legislation  regulating 
county  business,  and  also  a  constitu- 
tional requirement  that  the  legislature 
shall  establish  a  uniform  system  of 
county  government.  Schweiss  v.  Dist. 
Gourt^  23  Nev.  226.  The  broader 
meamn^  of  the  term  "county  affairs," 
as  distinguished  from  ''countv  busi- 
ness," was  applied  in  a  case  holding 
that  an  act  appointing  county  com- 
missioners for  a  specified  coimty  was 
a  local  and  special  law  within  the  pro- 
hibition of  the  Act  of  Congress  of  July 
30,  1886,  against  the  passing  of  acts 
by  territorial  legislatures  "regulatinj; 
county  and  township  affairs."  Terri- 
tory V.  Gutierrez,  12  N.  Mex.  255. 

•  The  provision  of  the  WUccmsin 
Constitution  prohibiting  ''the  enact- 
ment of  any  special  or  private  law  for 
incorporating  any  town  or  village  by 
special  charter  or  for  the  amendment  of 
such  charter, "  held  to  have  no  reference 
to  statutes  relating  to  quasi  corpora- 
tions, like  towns,  wmch  exist  as  political 
subdivisions  of  the  State.  Cat  ncart  v. 
Comstock,  56  Wb.  590.  The  division 
of  existing  towns  and  creating  of  new 
towns  bjy  a  direct  act  of  the  legislature 
is  not  "the  enacting  of  any  special  or 
private  laws  ...  for  incorporating  any 
towns"  within  the  meaning  of  the  pro- 
hibition of  the  TTtscoTuin  Constitution 
on  that  subject.  State  i;.  Forest 
County,  74  Wis.  610. 

'  The  fact  that  a  township  is  in  a 
county  of  a  certain  class  does  not  fur- 
nish any  basis  to  distinguish  it  from  a 


township  of  the  same  population  and 
necessities  in  any  other  coimty  of  the 
State.  Hence  a  statute  relating  to 
townships  in  coimties  of  the  first  class 
is  local  and  special  Crookall  v. 
Matthews,  61  N.  J.  L.  349,  aff'g  62 
N.  J.  L.  799;  Lane  v.  Otis,  68  N.  J.  L. 
656,  aff'd  68  N.  J.  L.  64.  A  statute 
authorizing  any  township  not  contain- 
ing any  incorporated  city  or  borough 
wholly  or  in  part  within  its  limits  to 
pave  or  macaoamize  any  street  or  road 
IS  special  and  local  withm  the  constitu- 
tional prohibition,  because  the  subject 
of  legislation  —  grading,  making,  and 
working  roads  —  is  one  that  is  common 
to  all  townships.  Dobbins  v.  Northamp- 
ton, 50  N.  J.  L.  496. 

*  Johnson  «.  Gunn,  148  CaL  745; 
Tuckei'  V,  Bamum,  144  Cal.  266,  269; 
McCauley  v,  Culbert,  144  Cal.  276.  A 
statute  which  provides  that  in  town^ 
ships  having  a  population  of  less  than 
6,0(X)  there  shall  be  but  one  justice  of 
the  peace  and  one  constable,  is  gen- 
eral and  uniform,  because  it  applies 
equally  to  everv  township  in  the  State, 
and  is  founded  upon  a  reason  which 
may  lationallv  be  held  to  justify  the 
provision  ancf  is  not  a  special  law. 
Sanchez  v.  Fordyoe,  141  Cal.  427.  An 
act  which  classified  townships  by  pop- 
ulation "as  shown  by  the  Federal  cen- 
sus of  1900"  was  held  not  to  apply  to  a 
township  created  in  1902  by  dividing 
one  of  the  previously  existing  townships 
of  the  county,  since  the  census  afforded 
no  means  of  ascertaining  the  population 
of  such  a  township.  Chinn  v,  Gunn,  148 
Cal.  755. 

*  There  is  no  substantial  distinction 
between  towns  of  10^000  inhabitants 
and  other  towns  which  reauires  the 
former  to  be  designated  by  themselves 
in  the  matter  of  the  term  of  office  of  the 
clerk,  and  a  statute  fixing  at  two  years 
his  term  in  townships  having  10,000 


Digitized  by 


Google 


328  MUNICIPAL   CORPORATIONS  §  172 

number  of  the  inhabitants,  but  upon  the  density  of  the  population,  is 
proper.  In  classifying  cities  which  axe  ex  vi  termini  great  centres 
of  a  crowded  population,  the  character  of  the  city  is  sufficiently 
determined  by  the  number  of  inhabitants;  but  in  classifying  town- 
ships which  constitute  the  whole  residuum  of  the  State  not  yet  organ- 
ized into  villages,  boroughs,  or  cities,  and  of  which  some  are  veiy 
large  and  some  very  small,  it  is  more  reasonable,  if  they  are  to  be 
classified  at  all,  not  to  classify  them  by  number  of  population,  which 
would  put  into  different  classes  communities  exactly  similar  in  their 
wants  as  to  roads,  sidewalks,  and  other  matters  concerning  their 
municipal  government,  but  to  classify  them  on  the  same  principle 
on  which  cities,  boroughs,  and  villages  are  created  out  of  townships, 
viz.,  on  the  density  of  their  population.  The  result  is  general  and 
not  special  legislation.^  An  appropriate  classification  of  townships 
is  according  to  their  stattLS  as  within  or  without  the  limits  of  cities. 
For  purposes  of  organization  and  administration  their  location  within 
or  without  cities  creates  such  a  difference  in  the  condition  and  rela- 
tions of  towns  as  calls  for  the  application  of  different  rules.  Clas- 
sification, therefore,  is  not  only  allowable,  but  to  a  large  extent 
inevitable,  between  towns  lying  wholly  in  the  country  and  those  the 
entire  territory  of  which  is  covered  by  an  incorporated  city.* 

§  172.  Olassification  of  School  Districts.  —  Under  a  constitu- 
tional prohibition  of  special  legislation  for  the  management  and 
control  of  schools  and  school  districts,  there  is  nothing  in  the  inher^ 
erd  nature  of  either  schools  or  school  districts  which  prevents  proper 
classification.'    When  the  subject  of  classifying  schools  and  school 

inhabitants  or  over  is  special  l^sla^  •  Sugar  Notch  Boroush,  192  Pa.  349; 

tion.    Ganfield  V.  Davies,  61  N.  J.  L.  26.  Commonwealth   v,    Gilligan,    195   Pa. 

»  Commonwealth  «.   Blackley,    198  504;    Riccio  v.  Hoboken,  69  N.  J.  L. 

Pa.  372;  Philadelphia  &R.C.&  I.  Co.'s  649,    rev'ff    69    N.    J.    L.    104.     The 

Petition,  200  Pa.  352.  nature  and  object  of  high  schools  and 

'  People  V.  Hazel  wood,  116  111.  319.  of  organizations  for  the   purpose  of 

The  woni  ''towns''  —  as  used  in  the  maintaining   high  schools  suggests  a 

constitutional  inhibition  in  New  Jer-  classification  different  from  the  com- 

«ev  of  special  laws  regulating  internal  mon  school  oiganization,  and  rationally 

affairs  of  towns  and  counties  —  is  a  justifies  diversity  in  the  legislation  as 

generic   term,   including   cities.     Van  to  them.     People  v.  Lodi  High  School 

Riker  v.  Parsons,  40  N.  J.  L.  1 ;  Stout  Dist.,    124  Cal.   694.    Whatever  may 

V.  Glen  Ridge,  59  N.  J.  L.  201,  213;  be  the  effect  of  the  provision  of  the 

Hermann  v.  Guttenbei^,  62  N.  J.  L.  Wisconsin  Constitution  prohibiting  the 

605,  616,  619;    ante,  clutp.  ii.     But  in  legislature  from  "enacting  any  special 

the  absence  of  any  clear  expression  of  a  or  private  laws  ...  granting  corpo- 

contrary  intent  the  term  ''municipal  rate   powers   or   privileges  except   to 

corporation"    in   a  statute   must   be  cities,"  this  provision  does  not  applv 

taken  in  the  strict  constitutional  sense  to  guosi  municipalities,  within  which 

as   not   including   towns.      Eaton   v.  class  come  school   districts,  and   the 

Manitowac,  44  Wis.  489 ;  ante,  §  20  and  legislature  may  enact  a  statute  directly 

note;  ante,  chap.  ii.  creating  a  school  district.    Having  the 
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districts  first  came  up  for  consideration  the  courts  gave  special 
regard  to  the  fact  that  the  subject  matter  of  the  management  and 
support  of  schools  is  one  which  concerns  not  merely  the  locality  or 
municipality  but  the  State  at  large.  ^  But  it  was  found  that  the  man- 
agement and  government  of  schools  and  the  organization  of  school 
districts  within  city  limits  was  so  closely  united  to  the  general  ad- 
ministration of  the  municipalities  themselves^  that  school  districts 
could  not  be  severed  from  the  administration  of  municipal  affairs, 
and  that  for  some  purposes  at  least  a  classification  of  municipalities 
furnished  an  appropriate  basis  for  a  classification  of  schools  and 
school  districts.  For  example,  where  the  entire  State  is  divided  into 
school  districts,  and  each  township,  borough,  and  city  in  the  State  is 
declared  by  general  law  to  constitute  a  school  district,  a  classifica- 
tion of  school  districts  based  upon  a  classification  of  the  different 
municipalities  is  upon  lines  of  distinction  as  genuine  and  fundamental 
as  the  classification  of  municipalities  themselves.  Both  cities  and 
school  districts  exercise  functions  which  are  governmental  in  char- 
acter, and  they  necessarily  run  close  together.  The  legislature  may 
recognize  this  fact,  and  provide  for  the  regulation  of  the  two  powers 
concurrently  in  the  same  territory,  so  far  as  they  relate  to  the  same  or 
similar  matters,  and,  in  subdividing  the  whole,  territory  of  the  State 


power  to  create,  it  may  legalise  the  at- 
tempted formation  of  a  school  district 
under  a  general  law  without  violating 
this  provision  of  the  Constitution. 
State  V,  Van  Huse,  120  Wis.  15.  See 
anUf  chap.  ii. 

A  statute  which,  in  addition  to  an- 
nexing parts  of  six  school  districts  to 
a  seventh,  provides  that  the  consoli- 
dated distnct  shall  be  controlled  by  a 
board  of  eleven  directors,  designates 
their  terms  of  office,  prescribes  their 
qualifications,  the  manner  in  which  the 
school  board  shall  disburse  the  school 
funds,  and  the  manner  in  which  sup- 
plies and  materials  shall  be  furnished, 
provides  for  the  division  of  school  dis- 
tricts into  fifteen  districts,  and  pre- 
scribes the  qualifications  and  eligibility 
of  school  teachers  with  the  maximum 
salary,  regulates  the  management  of 
common  schools  within  a  constitutional 
prohibition  of  special  laws  on  that  sub- 
ject. Such  provisions  cannot  be  jus- 
tified on  the  ground  ■  that  they  are 
merelv  incidental  to  a.  rearrangement  of 
school  districts.  In  re  Consohdation  of 
School  Dists.,  23  Ck)lo.  499.  The  fact 
that  a  higher  grade  of  education  is 
given  to  toe  children  of  one  district 


than  others  in  another  does  not  render 
the  school  laws  local  or  special.  Landis 
y.  Ashworth,  67  N.  J.  L.  509.  The  fix- 
ing of  the  salaries  of  teachers  is  part  of 
the  management  of  schools,  and  comes 
within  the  meaning  of  that  term  in  a 
prohibition  of  special  legislation  relat- 
ing to  the  management  of  schools. 
Earle  v.  San  Francisco  Board  of  Edu- 
cation, 55  Cal.  489. 

»  Lowthorp  V,  Trenton,  62  N.  J.  L. 
795,  aff'g  61  N.  J.  L.  484.  See  also 
Ghalfant  v,  Edwards,  173  Pa.  St.  246. 
The  comrrum-schooi  system  usually  rests 
upon  a  general  law,  and  the  school  di- 
rectors or  trustees  are  not  municipal 
officers ;  they  are  not  charged  with  any 
mimicipal  powers  or  with  the  perform- 
ance of  municipal  functions.  Ghalfant 
V,  Edwards,  173  Pa.  246.  The  subject 
of  the  management  and  government  of 
schools  is  one  of  a  general  nature,  and 
falls  within  the  provision  of  the  Ohio 
Constitution  that  all  laws  of  a  general 
nature  shall  be  uniform  in  operation 
throughout  the  State.  State  v.  rowers, 
38  Ohio  St.  54 ;  State  v.  Spellmire,  67 
Ohio  St.  77  (overruling  State  ».  Shearer, 
46  Ohio  St.  275).  See  supra,  §§  143, 
144,  145. 
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into  school  districts  coextensive  with  the  municipal  limits  of  the  cities, 
incorporated  towns, boroughs,  and  townships,  may  establish  divergent 
regulations  for  the  support  of  schools  based  merely  upon  the  common- 
law  classification  of  municipalities  into  cities,  incorporated  towns, 
boroughs,  and  townships.'  It  has  further  been  held  that  provisions 
inserted  in  a  statute  applicable  to  cities  of  a  certain  class  regulating 
the  property  of  school  districts  therein  and  the  officers  administering 
the  same,  and  the  levy  and  collection  of  taxes,  are  general  in  their 
nature,  and  do  not,  eitfier  in  themselves  or  because  they  form  a  part 
of  a  statute  relating  to  cities  of  a  certain  class,  violate  the  constitu- 
tional prohibition  against  special  legislation.'  In  some  States  the 
courts  seem  to  have  gone  further,  and  to  have  held  that  a  statute 
applicable  to  school  districts  according  to  their  population  is  founded 
upon  a  sufficient  classification  to  make  the  statute  general  within 
the  meaning  of  a  constitutional  prohibition  such  as  that  under 
consideration.' 


>  Riccio  17.  Hoboken,  69  N.  J.  L.  649 ; 
rev'g  69  N.  J.  L.  104.  In  the  earlier 
case  of  Lowthorp  v.  Trenton,  62  N.  J. 
L.  795,  aff'g  61  N.  J.  L.  484,  it  was 
held  that  the  purchase  of  a  site  in  the 
construction  of  a  building  for  a  high 
school  in  cities  of  the  second  class  had 
no  relation  whatever  to  the  govern- 
mental apparatus  of  the  municipalitYi 
and  that  classification  on  the  basis 
of  population  of  the  municipality  for 
such  purposes  was  without  legal  justifi- 
cation. A  statute  which  provides  a  dif- 
ferent kind  of  government  for  schools 
and  municipalities  which  are  divided 
into  wards  from  municipalities  not 
divided  into  wards  is  contrary  to  the 
prohibition  of  special  l^islation.  Lewis 
V,  Jersey  City,  66  N.  J.  L.  582. 

'  Commonwealth  v.  Gilligan,  195 
Pa.  504.  The  fact  that  school  districts 
are  affected  by  changes  of  the  limits  of 
a  borough  oi*  other  municipal  corpora- 
tion with  which  b^r  previous  laws  they 
were  made  coterminous,  may  be  made 
the  basis  of  a  classification  for  the  pur- 
pose of  regulating  their  financial  busi- 
ness and  quasi  governmental  affairs 
necessarily  involved  in  changes  of 
property,  assets,  and  liabilities,  and  a 
statute  so  limited  is  not  unconstitu- 
tional as  a  special  school  law  when  it 
does  not  make  any  charts  in  the 
powers  and  duties  of  the  officers  of  the 
school  system  or  in  any  of  the  internal 
affairs  and  management  of  the  districts 
themselves  except  the  adjustment  of 
property  rights  made  necessary  by  the 


changed  territorial  limits.  Such  dis- 
tricts may  well  constitute  a  distinct 
class  marked  by  peculiar  conditions 
which  may  at  any  time  become  appli- 
cable to  any  district  in  any  borough  in 
the  State.  Sugar  Notch  Borough,  192 
Pa.  349. 

'  State  V.  Minor,  79  Minn.  201  (dis- 
approving State  V,  Johnson,  77  Mmn. 
453);  State  v.  Long,  21  Mont.  26; 
Holmes  &  Bull  Fum.  Co.  v.  Hedges,  13 
Wash.  696.  But  in  Earle  v.  San  Fran- 
cisco Board  of  Education,  55  Cal.  489, 
a  statute  relating  to  salaries  of  school 
teachers  in  cities  havine  100,000  inhab- 
itants or  more  was  held  to  be  local  in 
its  character ,[and  therefore  unconstitu- 
tional under 'provisions  of  a  Constitu- 
tion prohibiting  special  or  local  laws 
for  tne  management  or  control  of 
schools.  A  statute  which  provides  that 
in  any  school  township  containing  a  city 
of  800  inhabitants  or  more  which  is  not 
organized  as  an  inde{)endent  school 
district,  the  residents  in  such  school 
township  outside  the  city  limits  may 
separate  themselves  from  the  city  and 
oi^anize  a  distinct  school  township  in 
the  manner  therein  prescribed  is  special 
and  local,  being  based  upon  an  illusoty 
classification,  when,  under  the  form  of 
oiganization  existing  in  the  State,  a 
city  with  a  population  of  800  not  or- 
ganized as  an  independent  school  dis- 
trict but  located  in  a  school  township 
possesses,  as  to  school  matters,  no 
powers  or  privileges  that  are  not  also 
possessed  by  any  incorporated  town  or 
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§  173.  Taxes.  —  A  constitutional  prohibition  of  special  legisla- 
tion ''for  the  assessment  and  collection  of  taxes"  embraces  all  the 
proceedings  for  raising  money  by  an  exercise  of  the  taxing  power 
from  the  inception  of  a  proceeding  to  the  conclusion,  and  takes  from 
the  legislature  all  power,  past,  present,  or  future,  of  special  legislation 
on  the  subject.  It  includes  within  its  operation  a  statute  authorizing 
the  levy  of  a  tax,  or  limiting  the  amount  that  may  be  levied.^  Neither 
this  constitutional  prohibition  nor  a  constitutional  requirement  that 
taxation  shall  be  uniform  prevents  a  classification  of  persons  and 
property  for  purposes  of  assessment.'  Under  such  a  constitutional 
prohibition  special  rules  may  be  made  for  the  assessment  of  railway 
property,'  express  and  telegraph  companies/  stock  of  banks,^  dis- 
tilled spirits  in  bonded  warehouses,*  live  stock  on  the  open  range,' 
and  other  classes  of  property.*  But  in  classifying  property  for  pur- 
poses of  taxation  a  statute  may  be  unconstitutional  if  it  results  in 
double  taxation  upon  any  species  of  property.*  Statutes  relating  to 
the  assessment  and  collection  of  taxes  liave  also  been  held  to  be  gen- 


village  in  all  respects  similarly  situated. 
Plummer  v,  Borsheixn,  8  N.  Dak.  565. 

»  Chicago  &  N.  W.  R,  Co.  v.  Forest 
County,  95  Wis.  80.  See  chapter  on 
Taxation,  post.  But  in  Sisk  v.  Carole, 
138  Ala.  164,  a  constitutional  prohibi- 
tion in  precisely  the  same  terms  was 
held  to  oe  limited  in  its  effect  to  the 
"assessment"  and  "collection,"  and 
not  to  apply  to  special  or  local  acts 
authorizing  the  "levying"  of  a  tax. 

«  Gay  V,  Thomas,  5  Okl.  1.  The  re- 
quirement of  the  Nebraska  Constitu- 
tion that  the  taxation  of  persons  en- 
gaged in  certain  occupations  shall  be 
by  general  law  uniform  as  to  the  class 
upon  which  it  operates  forbids  partial- 
ity and  favoritism,  but  does  not  forbid 
reasonable  classification  of  persons  or 
property  for  the  purposes  oi  taxation. 
Rosenbloom  v.  State,  64  Neb.  342. 

'  Central  R.  Co.  v.  Board  of  Super- 
visors, 67  Iowa,  199;  Chicago  B.  &  Q. 
R.  Co.  V.  Iowa,  94  U.  S.  155;  Missouri 
Valley  &  B.  R,  Co.  v.  Harrison  County, 
74  Iowa,  283,  287.  For  the  purpose  of 
collecting  delinquent  taxes,  railroads 
ojjerated  in  more  than  one  county,  con- 
stitute a  class  distinct  from  other  rail- 
roads as  well  as  from  all  other  tax- 
payers. People  V.  Central  Pac.  R.  Co., 
105  Cal.  576. 

*  Express  Co.  v.  Ellyson,  28  Iowa, 
374. 

'  Primghar  State  Bank  v.  Rerick, 
96  Iowa,  238. 


*  Commonwealth  v.  Taylor  Co.,  101 
Ky.  325. 

^  Standard  Cattle  Co.  v,  Baiid,  8 
Wyo.  144. 

*  A  statute  of  New  Jersey,  which 
provides  that  all  real  estate  held  by 
an  officer  of  the  State  in  his  official 
capacity,  or  by  any  person  appointed 
in  a  judicial  proceeoing,  in  trust  for  the 
benc^t  of  some  person,  shall  be  subject 
to  ta^uition,  is  not  imconstitutional  as 
a  special  law  merely  because  its  opera- 
tion is  confined  to  real  property  and 
does  not  include  personal  property. 
The  question  whetner  both  person]u 
and  reed  propert^r  shall  be  taxed  is  ad- 
dressed to  the  legislature,  and  the  legis- 
lature may  distinguish  between  them 
when  it  sees  fit.  Chancellor  v.  Eliza- 
beth, 65  N.  J.  L.  478,  483,  aff'd  66 
N.  J.  L.  687,  688.  A  constitutional 
provision  regulating  uniformity  in  tax- 
ation has  been  held  not  to  apply  to 
licenses  on  occupations.  Ellis  v,  Fra- 
rier,  38  Oreg.  462;  Ex  parU  City 
Council  of  Montgomeiy,  64  Ala.  463; 
Ex  parte  Mirande,  73  Cal.  365;  Baker 
V.  Cincinnati,  11  Ohio  St.  543. 

*  A  special  tax  on  biqjdes  is  uncon- 
stitutional under  a  requirement  that 
all  taxation  shall  be  equal  and  uniform 
when  bicycles  are  also  taxable  under 
the  general  law  for  the  assessment  of 
personal  property.  Ellis  v.  Frazier, 
38  Oreg.  462;  s.  c.  infra,  §  174. 
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eral  when  the  basis  of  classification  has  been  some  intrinsic  distinc- 
tion relating  to  the  tax,  as  secured  or  unsecured/  or  the  existence 
or  non-existence  of  the  power  of  sale.'  And  statutes  relating  to  taxes 
have  also  been  sustained  as  general  where  their  provisions  were 
applicable  only  to  a  class  of  cities.*  But  if  the  legislature  attempts 
to  classify  municipalities  or  other  local  subdivisions  upon  a  basis 
which  includes  some  and  excludes  others  without  any  substantial 
reason  therefor,  the  result  is  special  legislation  for  the  assessment 
and  collection  of  taxes  which  is  unconstitutional.^ 


^  A  law  providing  for  the  collection 
of  unsecured  taxes  upon  personal  prop- 
erty at  a  different  time  and  in  a  differ- 
ent manner  from  the  collection  of  taxes 
upon  personal  propertv  which  are 
secured  by  lien  upon  real  estate  is  gen- 
eral and  uniform  m  its  operation  and  is 
not  a  special  law.  Rode  v.  Siebe,  119 
Cal.  518. 

'  A  statute  conferring  upon  cities 
incorporated  under  special  acts  and 
chiuters,  which  do  not  possess  the 
power  to  sell  personal  or  real  propertv 
for  delinquent  taxes,  the  power  to  seU 
therefor  deals  with  a  distinctive  con- 
dition, and  is  applicable  to  all  cities  in 
which  the  condition  is  to  be  found,  and 
is  a  general  law.  Haskell  v.  Burling- 
ton, 30  Iowa,  232. 

■  The  provision  of  the  charter  of 
cUie8  of  ine  first  daaa  in  Kentucky  re- 
quiring the  payment  of  interest  on 
taxes  past  due  is  not  void  as  special 
legislation,  though  the  statutes  do  not 
provide  for  the  payment  of  interest  on 
taxes  due  to  the  cities  of  other  classes 
or  to  the  State  or  county.  Walston  v. 
Louisville,  23  Ky.  Law  Kep.  1852 ;  66 
S.  W.  Rep.  385;  WooUey  v,  Louisville, 
24  Ky.  Law  Rep.  1357 ;  71  S.  W.  Rep. 
893.  A  statute  for  the  collection  of 
taxes  by  the  sale  of  property  subject 
thereto,  which  excludes  from  the  opera- 
tion of  the  act  taxes  assessed  at  a  rate 
in  excess  of  three  per  cent,  is  not  ren- 
dered special  by  such  exception.  The 
exception  does  not  exclude  any  city 
from  its  operation,  and  creates  no  dia- 
tinction  between  cities  in  that  respect. 
Flock  V.  Smith,  65  N.  J.  L.  224. 

•  Angell  V.  Cass  County,  11  N.  Dak. 
265;  Duluth  Banking  Co.  v.  Koon,  81 
Minn.  486.  A  provision  of  a  statute  for 
the  rdocaJtion  of  a  county  seat  of  a  speci- 
fied county  requiring  the  levy  and  col- 
lection of  a  special  tax  on  the  Uywnskip 
in  which  Uie  county  seat  should  be  lo- 
cated to  provide  funds  for  the  erection 
of  the  buildings,  b  in  conflict  with  the 


provision  of  the  Indiana  Constitutioii 
prohibiting  the  passage  of  local  or 
special  laws  for  the  assessment  and 
collection  of  taxes  for  county  and 
township  purposes.  Board  of  Com'ia 
of  Jackson  County  v.  State.  155  Ind. 
604.  A  statute  regulating  the  manner 
of  collection  of  taxes  which  became 
delinquent  before  the  first  Monday  of 
June,  1897,  and  to  extend  the  time  fcxr 
the  payment  thereof  under  certain  con- 
ditions in  all  counties  where  taxes  de- 
linquent in  1897  and  prior  thereto  ex- 
ceed the  sum  of  30  nulls  on  the  dollar 
for  1896,  is  based  upon  an  arbitrary 
classification  and  is  a  special  law  and 
invalid  Duluth  Banking  Co.  v,  Koon, 
81  Minn.  486. 

The  Constitution  of  Tennessee,  art. 
xl.  §  8,  provides  that  "the  legislature 
shall  have  no  power  to  suspend  any 
general  law  for  the  benefit  of  any  par- 
ticular individual,  nor  to  pass  any  law 
for  the  benefit  of  individuals  inconast- 
ent  with  the  general  laws  of  the  land; 
nor  to  pass  any  law  granting  to  an  in- 
dividual or  individuals  rights,  privi- 
leges, immunities,  or  exemptions  other 
than  such  as  may  be  by  the  same  law 
extended  to  any  member  of  the 'com- 
munity who  may  be  able  to  bring  him- 
self within  the  provisions  of  such  law." 
Construing  this,  the  Supreme  Court  of 
the  State  says:  "It  is  true  that  the 
legislature  has  power  to  grant  special 
charters  to  municipal  corporatiozis, 
and  may,  in  general,  include  within 
those  charters  such  peculiar  provisions, 
not  in  conflict  with  the  Constitution,  aa 
may  be  needed  for  the  convenience  and 
well-being  of  the  particular  community. 
But  where  these  provisions  are  so  gen- 
eral as  to  fall  within  a  classification 
common  to  aU  the  citizens  of  the  State, 
there  can  be  no  justification  for  erect- 
ing a  sin^  city  into  a  doss  by  itseif 
with  provisions  more  onerous  than  are 
impoMd  upon  all  other  citizens  occupy- 
ing the  same  situation,  or  more  advan- 
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§  174.  Highways.  —  In  New  York>  it  is  held  that  the  constitu- 
tional  prohibition  of  special  or  local  laws  "laying  oid,  opening,  altera 
ing,  vxyrking,  or  discontinuing  roads,  highways,  or  aUeys,"  is  to  be 
taken  in  its  popular  sense,  and  comprehends  only  the  ordinary  roads 
and  highways  under  the  care  of  the  local  authorities.'  Hence  it  does 
not  include  and  is  not  applicable  to  city  streets  or  avenues.'  But  in 
Iowa,  under  a  constitutional  prohibition  in  precisely  the  same  terms, 
it  has  been  said  that  a  street  b  a  road  or  highway  and  within  its 
operation.' 

tageouB.  It  was  so  held  many  yean 
ago  in  Memphis  v,  Fisher,  9  Baxt. 
(Tenn.)  23.9;  where  the  legislature 
attempted  to  exonerate  the  city  of 
Mempnis  from  the  burden  of  executing 
cost  of  appeal  bonds.  By  the  general 
laws  of  the  State,  applicable  to  all  citi- 
sens,  tax  officers  are  permitted  to  dis- 
train for  delinquent  taxes.  Nowhere 
dse  in  the  State  are  they  permitted  to 
distrain  for  tax  not  delinquent  except 
in  the  city  of  Memphis,  imder  the  sec- 
tion above  quoted.  The  said  section 
creates  an  unconstitutional  discrimina- 
tion in  favor  of  the  city  of  Memphis, 
and  thus  is  in  violation  of  the  section 
of  the  Constitution  above  referred  to. 
It  imposes  upon  the  citizens  of  Mem- 
phis a  burden  nowhere  else  imposed, 
and  is  in  violation  of  art.  i.  §  8  of  the 
Constitution.  There  can  be  no  good 
reason  for  singling  out  the  city  of 
Memphis  for  these  discriminations." 
Malone  o.  Williams,  118  Tenn.  390; 
103  S.  W.  Rep.  798. 

Under  the  Constitution  of  the  State 
of  Tennessee,  certain  provisions  of  an 
amended  or  new  charter  of  Memphis 
were  held  unconstitutional  and  void 
because  thcry  created  "an  unreasonable 
discrimination  in  favor  of  the  city  of 
Memphis,  as  a  means  of  collecting  its 
taxes,  and  also  in  favor  of  purchasers 
at  tax  sales  imder  the  authonty  of  said 
city,  in  violation  of  art.  xi.  {  8,  of  the 
Constitution  of  the  State,  and  also  as 
placing  an  unreasonable  burden  upon 
the  taxpayers  of  the  city  of  Memphis, 
in  violation  of  art.  i.  §  3,  o!f  the  Consti- 
tution ;  also  as  in  violation  of  that  im- 
plied restriction  of  the  State  Consti- 
tution which  provides  that  the  private 
property  of  one  citizen  shall  not  be 
taken  from  him  and  given  to  another." 
Malone  o.  Williams,  118  Tenn.  390;  103 
S.  W.  Rep.  798. 

>  Matter  of  Bums,  155  N.  Y.  23, 
reVg  16  N.  Y.  App.  Div.  607. 

•  Matter  of  Woolsey,  95  N.  Y.  136; 


Matter  of  Lexington  Ave.,  29  Hun 
(N.  Y.),  303,  aff'd  92  N.  Y.  629 ;  People 
v.Lohnas,64Hun(N.Y.),604.  See  also 
Lafayette  v.  Jenners,  10  Ind.  74,  79; 
Ektst  Portland  v,  Multnomah  Coimty, 
6  Oreg.  62;  Simon  v.  Northup,  27 
Oreg.  487.  A  statute  to  legalize  the 
{>ro^edings  of  the  board  of  commis- 
sioners of  a  specified  county  relative  to 
the  construction  of  roads  is  necessarily 
special  and  local  and  unconstitutional 
Board  of  Com'rs  of  Owen  County  v. 
Spangler,  169  Ind.  676.  But  quoaret 
See  ante,  §  129,  and  Index,  CiiraHve 
Act. 

•  Tuttle  V,  Polk,  92  Iowa,  433.  A 
provision  in  an  act  mcorporating  a  city 
excepting  the  territory  within  the  limits 
of  the  municipality  from  the  jurisdic- 
tion of  the  county  court  for  road  pur- 
poses and  vesting  the  same  in  the 
municipality,  does  not  violate  the  pro- 
vision of  the  Oregon  Constitution  pro- 
hibiting special  or  local  laws  for  laying 
out,  opemng,  and  working  highways, 
and  for  the  assessment  and  collection 
of  taxes  for  the  State,  county,  township, 
or  road  puiposes.  East  Portland  v. 
Multnomah  County,  6  Oreg.  62 ;  Mult- 
nomah County  ».  Sliker,  10  Oreg.  65. 
A  statute  relating  to  highways  which 
excepts  from  its  provisions  twenty-four 
counties,  leaving  it  to  operate  m  ten 
counties,  is  a  local  law  witnin  the  mean- 
ing of  a  constitutional  prohibition  of 
locial  and  special  laws  laying  out  high- 
ways. Ellis  V,  Frazier,  38  Oreg.  462. 
A  local  statute  imposing  a  tax  upon 
hiq^dee  to  be  applied  in  constructing, 
maintaining,  and  ropairing  bicyck 
paths  on  highways  and  in  other  places, 
violates  a  constitutional  prohibition  of 
locfid  and  special  laws  for  laying  out, 
opening,  and  working  highways.  Ellis 
V,  Frazier,  38  Oreg.  462;  s.  c,  swpra, 
i  1 73.  There  may  possibly  be  a  distmc- 
tion  between  bicycles  and  automobiles 
in  this  respect,  since  the  latter  vehicles 
are  especially  wearing  upon  highways. 


Digitized  by 


Google 


334 


MUNICIPAL   CORPORATIONS 


§175 


§  175  (4S).  "Where  Oeneral  Law  eaa  be  made  Applicable."  — 
Under  a  Constitution  which  provides  that  *'in  all  cases  where  a 
general  law  can  be  made  applicable,  no  special  law  shall  be  enacted" 
the  better  view,  and  the  one  supported  by  the  decided  weight  of 
authority,  is  that  it  is  for  the  legislatvre  to  determine  whether  its 
purpose  can  or  cannot  be  expediently  effected  by  a  general  law;  and 
a  special  act  will  not  generally  be  held  to  be  unconstitutional,  on  the 
ground  that  the  legislature  might  have  enacted  a  general  law  upon 
the  same  subject* 

FamUy  v.  Cole,  60  Kan.  356,  375; 
Rambo  v.  Larrabee,  67  Kan.  634;  Ash 
V.  Thorp,  65  Kan.  60;  Richardson  v. 
Board  of  Education,  72  Kan.  629; 
State  V.  Boone  County  Court,  50  Mo. 
317;  St.  Louis  v.  Shields,  62  Mo.  247; 
Weston  V.  Ryan^  70  Neb.  211;  Van 
Cleve  V.  Passaic  Valley  Sewerage 
Com'ra,  71  N.  J.  L.  183 ;  s.  c.  71 N.  jTL. 
574;  Evans  v.  Job,  8  Nev.  322;  Mo- 
Gill  V.  State,  34  Ohio  St.  228,  247; 
Johnson  v.  Mocabee,  1  Okla.  204 ;  Ad- 
dington  v.  Canfield,  11  Okla.  204 ;  Stu- 
art V.  Kirley,  12  S.  Dak.  245 ;  Williams 
V.  Nashville,  89  Tenn.  487;  Dallas  v. 
Western  Electric  Co.,  83  Tex.  243,  244 ; 
Smith  V.  Grayson  County,  18  Tex.  Civ. 
App.  153.  CarUrat  In  re  Pritz,  9  Iowa, 
30,  where  a  special  act  amendinig  the 
charter  of  a  city  was  held  invalid  be- 
cause all  such  laws  were  h^  the  Con- 
stitution of  the  State  required  to  be 
and  could  be  made  general  See  Von 
Phul  V.  Hammer,  29  Iowa,  222 ;  State  v. 


^  Guthrie  National  Bank  v.  Guthrie, 
173  U.  S.  528;  Travelers  Ins.  Co.  v, 
Oswego,  19  U.  S.  App.  321 ;  Rathbone 
V.  Board  of  Com'rs  of  Kiowa  County, 
83  Fe(i.  Rep.  125;  Springfield  Safe 
Dep.  &  Tr.  Co.  v,  Attica,  85  Fed.  Rep. 
387;  Board  of  Com'rs  of  Seward 
County  V.  Aetna  L.  Ins.  Co.,  90  Fed. 
Rep.  222;  Kearney  Coimty  v.  Van- 
driss,  115  Fed.  Rep.  866;  Murdock  v. 
Woodson,  2  Dillon  C.  C.  188;  Powell 
V.  Durden,  61  Ark.  21 ;  Davis  v.  Gaines, 
48  Ark.  370;  Carson  v,  St.  Francis 
Levee  Dist.,  59  Ark.  513 ;  Clarke  v.  Jack, 
60  Ala.  271,  278;  People  v.  McFadden, 
81  Cal.  489;  People  v.  MuUender,  132 
Cal.  217;  People  v.  Levee  Dist.,  131 
Cal.  30;  Brown  v,  Denver,  7  Colo.  305; 
Johnson  v.  Joliet  &  C.  R.  Co.,  23  IlL 
202 ;  Wilson  v.  Sanitary  Dist.,  133  111. 
443 ;  Knopf  v.  People,  185  111.  20 ;  Sani- 
tary Dist.  V.  Ray,  199  lU.  63 ;  Mt.  Ver- 
non V.  Ewens  Brick  Co.,  204  111.  32; 
Gentile  v.  State,  29  Ind.  409  (overrul- 
ing Thomas  v.  Clay  Co.  Board  of  Com'rs, 
5  Ind.  4) ;  Longworth's  Executors  v. 
Evansville,  32  Ind.  322;  State  v. 
Tucker,  46  Ind.  355,  358;  Evansville 
V.  State,  118  Ind.  426;  State  v.  Kol- 
sem,  130  Ind.  434;  Bell  v.  Maish,  137 
Ind.  226;  Young  v.  Board,  Ac.,  137 
Ind.  323;  Pennsylvania  Co.  v.  State, 
142  Ind.  428;  Mode  v.  Beasley,  143 
Ind.  306;  Woods  v.  McCay,  144  Ind. 
316,  322 ;  Indianapolis  v.  Navin,  151 
Ind.  139 ;  Smith  v.  Indianapolis  St.  R. 
Co.,  158  Ind.  425 ;  Longview  v.  Craw- 
fordsville,  164  Ind.  117;  Marion  School 
City  V.  Forrest,  168  Ind.  94;  State  v. 
Squires,  26  Iowa,  340;  Von  Phul  i;. 
Hammer,  29  Iowa,  222;  Richman  v. 
Supervisors,  77  Iowa,  513;  State  v, 
Johnson,  1  Kan.  178 ;  Beach  v.  Leahy, 
11  Kan.  23;  TTichita  v.  Burleigh,  36 
Kan.  34 ;  Barber  County  v.  Smith,  48 
Kan.  331;  EleVator  Co.  v.  Stewart, 
50  Kan.  378;  State  v.  Lwelling,  51 
Kan.  562;  Eichholtz  v.  Martin,  53 
Kan.  486;  In  re  Greer,  58  Kan.  268; 


Des  Moines,  96  Iowa,  521 ;  supra,  §  162. 
The  fact  that  a  general  law  has  been 
passed  by  the  legislature  on  the  same 
subject  does  not  affect  the  question. 
Oak  Cliff  V.  State,  97  Tex.  383 ;  see  onto, 
{  142,  citing  Montgomeiy  v.  Reese,  146 
Ala.  410.  In  SotUk  Carolina,  the  court 
has  expressed  the  opinion  that  the 
question  whether  a  general  law  can  be 
made  applicable  is  a  judicial  question, 
because  the  Constitution  of  that  State 
expressly  declares  that  its  provisions 
shall  be  construed  to  be  mandatory 
and  prohibitory  and  not  merely  direc- 
tory. Carolina  Grocery  Co.  ».  Burnet, 
61  S.  Car.  205;  State  i;.  Higgins,  51 
S.  Car.  51,  54;  Dean  v,  Spartanburg 
County,  59  S.  Car.  110.  In  Minnesota 
and  Miaeouri,  by  express  constitutional 
provision,  it  is  declared  that  whether  a 
general  law  could  have  been  made  ap- 
plicable in  any  case  is  a  judicial  (ques- 
tion, and,  as  such,  shall  be  judicially 
determined  without  regard  to  any 
legislative   assertion    on  that  subject 


Digitized  by 


Google 


§  173  WHERE   GENERAL   LAW   CAN   BE   APPLIED  335 

(Miim.  Const.,  1857,  art.  iv.  §  33,  aa  therein  provided  for  should  consist  in 

amended  in  1802;  Mo.  Const.,  1875,  part  of  two  members  of  the  city  council 

art.  iv.  §  53).    As  to  the  application  of  elected  by  the  mayor  and  council,  is 

theseprovisionsseeA^brookv.Schaub,  unconstitutional  and  void,  because  in 

160  Mo.  107.    In  Georaia  (Const.,  1877,  conflict  with  a  ^neral  law  applicable 

art.  i.  {  4),  it  is  provided  that  "all  laws  to  all  municipahties  prohibiting  coun- 

of  a  genend  nature  shsJl  have  uniform  cilmen    and  aldermen    from    nolding 

operation  throughout  the  State,  and  no  any  other  municipal  office  during  the 

special  law  shall  be  enacted  in  any  case  term  for  which  they   are   chosen,^ — 

for  which  provision  has  been  made  by  the   rule   of    the    general    law  being 

an  existing  general  law."    A  provision  inconsLstent     therewith     and    taking 

in  a  specif  act  creating  a  new  charter  priority  bjr  reason  of  the  provision  of 

for  a  designated  city  that  the  board  of  the  Constitution.  Jones  v.  McCaskill, 

water  ana  electric  ught  commissionerB  112  Ga.  453. 
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CHAPTER  VI 

CONSTITUTIONAL     UMTTATIONS    AND   RESTRICTIONS    ON   POWER  TO 

INCUR   DEBT 


fSeotion 
Constitutional  ProvisioDs     .    .    .     190 
General  Scope  and  Construction 
of   the   Constitutional   Provi- 
sions      .•    •    •     1^1 

Corporations  afifected  by  Limitar 

tion 192 

''Indebtedness"  defined   ....     193 
Anticipation  of  Revenues  ....     194 

Current  Expenses 195 

Contracts  calling  for  Future  Peri- 
odical Payments 196 

Cash  in  the  City  Treasury    ...     197 
Obligations  Payable  only  from  a 

Special  Fund 198 

Hypothecation  of  City  Property 
and  Purchase  of  Property  Sub- 
ject to  Incumbrance      ....     199 
Contracts  to  purchase  at  the  Op- 
tion of  the  aty 200 

Liability  ex  Delicto 201 

Funding  and  Refunding  Openk 

tions 202 

Partial  Validity  of  Obligation  .    .     203 
Estoppel  by  Recitals  as  respects 
Debt  Limits 204 


Computation  of  Indebtedness  .   .     205 

City  Stocks  and  Bonds  in  Sinking 
Fund .     206 

The  Assessed  Value  of  Property 
and  its  Relation  to  Indebted- 
ness   207 

Effect  of  Judgment  against 
Municipality 208 

Attempts  by  Creditors  to  obtain 
Relief  from  Invalidity  ....     209 

Limitations  of  Indebtedness 
based  upon  Income  and  Rev- 
enue      210 

Requirement  that  Provision  for 
Payment  be  made 211 

Limitation  of  Taxing  Power  op- 
erating as  Limitation  of  In- 
debtedness  212 

Requirement  of  Sanction  of  Pop- 
ular Vote     213 

Special  Limitations  on  Indebted- 
ness for  Water  Works,  &c.  .    .     214 

Remedies  of  Taxpayers  —  Evi- 
dence   215 


§  190.  Oonstitational  ProvisionB.  —  The  powers  conferred  upon 
municipalities  to  grant  franchises  or  rights  in  the  nature  of  franchises 
in  the  public  streets^  the  pov)er  to  create  debt  including  the  power  to 
issue  negotiable  long  time  bonds,  and  the  power  to  levy  taxes  and 
assessments  are  the  powers  which  experience  has  shown  to  be  es- 
pecially liable  to  serious  abuse,  and  to  be  di£Perentiated  in  many 
respects  from  the  ordinary  powers  relating  to  municipal  rule  and 
regulation.  The  proneness  of  municipalities  to  incur  indebtedness, 
especially  if  its  burden  can  be  thrown  upon  posterity,  is  well  known, 
and  needs,  in  the  interest  of  the  public  welfare,  to  be  regulated  and 
restricted.  Power  to  create  debts  payable  in  the  future  b  necessary 
in  order  to  enable  municipalities  to  make  expensive  and  perma- 
nent local  improvements,  such  as  sewers,  paving  streets,  &c.,  to 
erect  necessary  public  buildings,  to  procure  public  parks,  to  construct 
or  acquire  water  works,  lighting  plants,  and  other  public  utilities  if 
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desired.  The  burden  of  such  large  expenditures  should  not  be 
presently  paid,  but  spread  over  a  reasonable  period  of  time,  and  the 
most  expedient  way  in  which  to  meet  the  present  cost  is  by  the  issue 
and  sale  of  municipal  obligations  the  principal  whereof  is  payable 
from  ten  to  fifty  years  in  the  future,  and  the  interest  and  some  por- 
tion of  the  principal  payable  currently  from  year  to  year.  Various 
devices  have  been  resorted  to  in  order  to  prevent  the  incurring  of 
inconsiderate,  extravagant,  and  onerous  indebtedness,  such,  for  ex- 
ample, as  the  constitution  of  a  special  board  of  control  like  the  Board 
of  Estimate  and  Apportionment  in  New  York  City,^  such  also  as 
the  requirement  of  the  previous  sanction  of  a  popular  vote,  the  veto 
power  of  the  mayor,  &c.  But  chief  among  the  devices  to  this  end  is 
one  of  comparatively  recent  origin,  namely,  ConstUtUuMol  LimttOr 
tions  on  the  'power  to  incur  debt.  The  subject  is  so  important,  and  the 
decisions  construing  and  applying  the  constitutional  provisions  and 
showing  their  practical  workings  are  so  numerous,  that  in  this  edition 
of  the  present  work  we  have  felt  that  it  was  necessary  to  prepare  a 
new  chapter  entirely  devoted  to  its  consideration.^ 

The  terms  of  these  constttviixmal  limitations  vary  greatly.  The 
limitation  contained  in  the  Constitution  of  Iowa'  was  one  of  the 
earliest,  if  not  the  first,  of  these  provisions.  It  declares  that  "No 
county  or  other  political  or  municipal  corporation  shall  be  allowed 
to  become  indebted  in  any  manner,  or  for  any  purpose,  to  an  amount 
in  the  aggregate  exceeding  five  per  centum  on  the  value  of  the  taxa- 
ble property  within  such  county  or  corporation,  to  be  ascertained  by 
the  last  State  and  county  lists,  previous  to  the  incurring  of  such  in- 
debtedness." In  many  other  States  similar  limitations  upon  the 
total  debt  which  may  be  contracted  have  been  imposed.^    These 

'  Ante,  chap.  i.  §  26.  a  population  of  less  than  6,000,  five 
'  AnUf  chap.  i.  Lord  Av^mryt  for-  per  cent ;  in  towns  and  cities  having  a 
merly  Sir  John  Lubbock  and  late  population  of  6,000  and  also  certain 
chairman  of  the  London  Common  enumerated  towns,  seven  per  cent  of 
Council  opens  his  late  work,  On  Munici-  the  assessed  valuation  ((x>nst.,  1901, 
pal  and  National  Trading,  1906,  with  §§  224,  225).  Colorado.  In  cities  and 
the  following  sentence:  *'The  porten-  towns,  three  per  cent  of  the  valuation  of 
tons  and  rapidl^r  growing  increase  of  taxable  property  (Const.,  1876,  art.  xi. 
rates  and  municipal  debts  has  roused  §  8).  Georgia.  Seven  per  cent  of  the 
the  anxiety  of  all  thoughtful  citizens —  assessed  value  of  taxable  property, 
four  times  the  expenditure  of  forty  Cities  the  debt  of  which  did  not  ex- 
years  ago.  Though  we  pay  so  much,  ceed  seven  per  cent  of  such  value  when 
we  are  not  paying  our  way.  The  local  the  Constitution  was  adopted,  may  be 
authorities  [in  Great  Britain]  are  run-  authorized  to  contract  additional  debt 
ning  head  over  heels  in  debt"  (pp.  1,  to  the  extent  of  three  per  cent  of  such 
2).  value  (Const.,  1877,  art.  vii.  §  7,  pars. 

•  Const.,  1857,  art.  xi.  §  3.  1,  2).     Illinois.    Kve  per  cent  on  the 

*  Alabama.  In  counties  three  and  value  of  the  taxable  property  (Const., 
one-half  per  cent,  and  in  cities,  towns,  1870,  art.  ix.  §  12).  tndiana.  Two  per 
or  other  municipal  corporations  having  cent  on  the  value  of  the  taxable  prop- 
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limitations  are  usually  directed  to  be  based  upon  and  measured  by 
the  last  assessment  for  taxes  previous  to  the  incurring  of  debt.  These 
provisions  are  limitations  beyond  which  no  debt  whatever  shall  be 
contracted  by  the  body  politic  or  corporate.  Within  the  limits  so 
prescribed  the  power  of  cities  and  other  municipalities  to  contract 
debt  is  sometimes  further  qualified  by  provisions  that  indebtedness 
shall  not  be  contracted  by  a  municipality  in  any  one  year  exceeding 
the  income  and  revenve  provided  for  that  year  without  submission 
to  the  people  and  the  approval  of  a  vote,  —  in  some  instances  of  a 
majority^  and  in  some  instances  of  a  specified  proportion  of  the 
voters,  e.  g.,  two-thirds  or  three-fifths.^  In  some  Constitutions,  the 
requirement  that  the  question  shall  be  svbmitted  to  the  voters  and 
approved  by  a  vote  is  general  in  its  terms  and  applies  to  all  in- 

erty  (Const.,  1851,  art.  xiii.  {  1,  as  exceeded  seven  per  cent  when  the 
amended  in  1881).  Kentucky.  Cities  Constitution  was  adopted,  may  be 
having  a  population  exceeding  15,000,  authorized  to  increase  the  same  three 
ten  per  cent  on  the  value  of  the  taxable  per  cent  upon  such  valuation  in  the 
property;  cities  having  a  population  aggregate  (Const.,  1874,  art.  ix.  {  8). 
of  less  than  15,000,  three  per  cent;  South  Cardina.  In  cities  and  towns, 
counties  having  districts  and  other  the  ''bonded  debt"  shall  not  exceea 
municipalities,  two  per  cent.  If  the  eight  per  cent  of  the  assessed  vahie  of 
debt  limit  had  been  reached  prior  to  taxable  property  (Const.,  1895,  art.  viii. 
the  adoption  of  the  Constitution,  cities  §  7).  South  Dakota.  Five  per  cent 
and  towns  may  increase  it  to  the  upon  the  assessed  valuation  of  the 
extent  of  two  per  cent,  and  other  taxable  property  (Const.,  1889,  art. 
municipalities  to  the  extent  of  one  per  xiii.  §  4,  as  amended  in  1902).  UtaK, 
cent  (Const.,  1889,  §  158).  Louisiana.  In  counties  two  per  cent,  and  in  cities, 
One-tenth  of  the  assessed  valuation  towns,  ^.,  four  per  cent,  of  the  value 
((}onst.,  1898,  art.  281).  Maine.  Five  of  taxable  property  (Const.  1895,  art. 
per  cent  of  the  last  regular  valuation  xiv.  §  4).  Virginia.  "Bonds  or  other 
(Const.,  1819,  22nd  Amendment,  interest^bearing  obligations"  shall  not 
adopted  in  1877).  MinnesfM.  Rail-  exceed  eighteen  per  cent  of  the  assessed 
roaa  Aid  Bonds  limited  to  five  per  cent  valuation  of  the  real  estate  subject  to 
of  the  value  of  the  taxable  property  taxation  (Const.,  1902,  §  127).  Wash- 
(Const.,  art.  ix.  §  15,  adopted  1879).  ington.  Five  per  cent  on  the  value  of 
Mis8ouri.  Five  per  cent  of  the  value  of  the  taxable  property  (Const.,  1889, 
taxable  property  (Const.,  1875,  art.  x.  art.  viii.  §  6).  West  Virginia.  Five 
{12).  Montana.  In  counties,  five  per  per  cent  on  the  value  of  the  taxable 
eent,  and  in  cities,  towns,  ^.,  three  property  (C!onst.,  1872,  art.  x.  §  8). 
per  cent,  of  the  value  of  taxable  prop-  Wisconsin.  Five  per  cent  on  the  value 
erty  (0)nst.,  1889,  art.  xiii.  }§  5,  6).  of  taxable  property  (Const.,  1848,  art. 
New  York.  In  counties  and  cities,  ten  xi.  §  3,  as  amended  m  1874).  Wyoming. 
per  cent  of  the  assessed  valuation^  of  Two  per  cent  on  the  assessed  value  of 
the  real  estate  subject  to  taxation  taxable  property  (Const.,  1889,  art.  xvL 
(Const.,  1895,  art.  viii.  §  10,  as  amended  §§3,  5).  Territories.  Four  per  cent  on 
in  1899).  North  Dakota.  Five  per  cent  the  value  of  the  taxable  property  (Act 
upon  the  assessed  value  of  the  taxable  of  (Congress,  July  30,  1886, 24  Stats,  at 
property;  but  any  city  may  by  two-  Laige,  218,  known  as  the  "Harrison 
thiras  vote  increase  such  indebtedness  Act,"  and  so  called  after  its  author, 
three  per  cent  on  such  assessed  value  subsequently  President  of  the  United 
in    addition    (Const.,   1889,    {    183).   States). 

Oregon.  C!ounty  debt  or  liabilities  ^  Colo.  Const.,  1876,  art.  xi.  §§6,8; 
•hail  not  exceed  $5,000  (C^nst.,  1859,  Ky.  Const.,  1899,  §  157;  Mo.  Const., 
art.  xi.  §  10).  Pennsylvania.  Seven  1875,  art.  x.  §  12;  Utah  Const.,  1895, 
per  cent  upon  the  assessed  value  of  art.  xiv.  §  3;  Wyo.  Const.,  1889,  art, 
taxable  property,  but  cities  whose  debt  xvi.  §  4. 
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debtedneas.^  The  restriction  that  no  municipality  shall  incur  any 
indebtedness  or  liability  in  any  manner  or  for  any  purpose  exceeding 
in  any  year  the  income  and  revenue  provided  for  such  year  without 
the  authority  of  a  vote  of  the  qualified  electors,  is  also  found  in  a  few 
Constitutions  where  there  is  no  limit  to  the  total  debt  permitted.' 
In  the  Constitutions  of  one  of  the  States  ordinary  and  necessary 
expenses  are  excepted  from  the  limitation  of  indebtedness.'  And 
in  some  Constitutions  provision  is  made  for  anticipation  of  the  col- 
lection of  the  revenues  for  the  year  current  at  the  time  when  the 
indebtedness  is  incurred.^ 

Induced  doubtless  by  the  imperative  necessity  for  providing  for 
vxxter  and  sewerage,  many  of  the  Constitutions  make  provision  there- 
for either  by  declaring  that  the  debt  incurred  for  water  supply  or 

indebtedness,  "may,  in  anticipation  of 
the  cnstomaiy  annual  revenue  thereof, 
appropriate,  during  any  fiscal  year,  a 
sum  not  exceeding  seven-eighths  of  the 
entire  revenue  applicable  to  the  general 
governmental  purposes  (exclusive  of 
the  payment  of  tne  bonded  debt  of 
such  county,  city,  or  municipality) 
that  was  actually  raised  by  taxation 
alone  during  the  preceding  fiscal  year" 
(Const.,  art.  ix.  §  19).  In  New  York, 
the  constitutional  provision  does  not 
"piievent  the  issuing  of  certificates  of 
indebtedness  or  revenue  bonds  issued 
in  anticipation  of  the  collection  of 
taxes  for  amounts  actually  contained, 
or  to  be  contained,  in  the  taxes  for  the 
vear  when  such  certificates  or  revenue 
bonds  are  issued,  and  payable  out  of 
such  taxes ''  (Const.,  1895,  art.  viii.  §  10, 
as  amended  in  1899).  In  SotUh  Car- 
olinaf  the  constitutional  provision  does 
not  "prevent  the  issuing 'of  certificates 
of  indebtedness  in  anticipation  of  the 
collection  of  taxes  for  amounts  actually 
contained  or  to  be  contained  in  the 
taxes  for  the  year  when  such  certificates 
are  issued,  and  payable  out  of  such 
taxes"  (Const.,  1895,  art.  viii.  §  7).  In 
Virginia,  it  is  provided  that  "in  deter- 
mining the  limitation  of  the  power  of  a 
city  or  town  to  incur  indebtedness  there 
shall  not  be  included  .  .  .  certificates  of 
indebtedness,  revenue  bonds,  or  other 
obligations  issued  in  anticipation  of  the 
collection  of  the  revenue  or  such  city  or 
town  for  the  then  current  year;  pro- 
vided that  such  certificates,  bonds,  or 
other  obligations  mature  ^thin  one 
year  from  the  date  of  their  issue,  and 
be  not  past  due,  and  do  not  exceed  the 
revenue  for  such  year"  (Const.,  1902, 
§127)... 


»  Colo.  Const.,  1876,  art.  xi.  §  8 
(debts  by  loan);  Ga.  Const.,  1877, 
art.  vii.  §  7,  par.  1  (any  new  debt 
except  for  a  temporary  loan  or  loans  to 
supply  casual  d^ciencies  of  revenue) ; 
La.  Const.,  1898,  art.  281;  Mont. 
Const.,  1889,  art  xiii.  §  5  (any  indebted- 
ness or  liability  of  a  coimty  for  any 
single  purpose  to  an  amount  exceeding 
$10,000) ;  Pa.  Const.,  1874,  art.  ix.  {  8 
(any  new  debt  or  increase  of  indebted- 
ness to  an  amount  exceeding  two  per 
cent  upon  the  assessed  value  of  the 
taxable  property);  S.  Car.  Const., 
1895,  art.  viii.  §  7  (bonded  debt); 
S.  Dak.  Const.,  1889,  art.  xiii.  §  4,  as 
amended  m  1902 '  Wash.  Const.,  1889, 
art.  viii.  §  6  (debt  incurred  in  any 
maimer  to  an  amount  exceeding  one 
and  one-halfper  cent  of  the  taxable 

froperty) ;  W;  Va.  CJonst.,  1872,  art.  x. 
8. 

*  GaL  Const.,  1879,  art.  xi.  §  18,  as 
amended  in  1900;  Idaho  Const.,  1889, 
art.  viii.  §  3.    See  infra,  §  210. 

*  Idaho  Const.,  1889,  art.  viii.  §  3. 

*  Infra,  §  194.  In  Alabama,  "tem- 
porary mns  to  be  paid  within  one 
^ear  made  in  anticipation  of  the  collec- 
tion of  taxes  and  not  exceeding  one- 
fourth  of  the  general  revenues"'  are 
excepted  in  the  case  of  cities,  towns, 
and  municipal  corporations  other  than 
counties  (Const.,  1901,  J  225).  In 
Maine,  the  constitutional  limitation, 
does  not  apply  to  "temporary  loans  to 
be  paid  out  of  money  raised  by  taxa- 
tion during  the  year  m  which  they  are 
made"  (Const.,  1819,  22nd  Amend- 
ment, adopted  in  1877).  In  Missouri, 
any  county  or  municipality  having 
more  than  200,000  inhabitants  which 
has  reached  the  prescribed  limit  of 
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for  sewers  shall  not  be  subject  to  the  limitation,  or  by  declaring  that 
the  debt  limit  may  be  increased  for  the  purpose  of  purchasing  or 
constructing  water  works  or  constructing  sewers;  in  some  instances 
lighting  plants  are  placed  upon  a  similar  footing.^    In  some  of  the 


^  In  Alabama,  debts  incurred  "for 
the  construction  or  purchase  of  water 
works,  gas  or  electric  lighting  plants  or 
sewerage,  or  for  the  improvement  of 
streets,  are  excepted  from  the  general 
limitation  in  the  case  of  cities,  towns, 
hc.y  havins  a  population  of  less  than 
6,000,  and  for  tnese  purposes  "an  addi- 
tional indebtedness  not  exceeding  three 
per  centimi  may  be  created."  In  the 
case  of  cities,  towns,  ^.,  having  more 
than  6,000  inhabitants  the  linutation 
does  not  apply  to  "bonds  or  other 
obligations,  already  issued,  or  which 
may  hereafter  be  issued,  for  the  purpose 
of  acQuiring,  providing,  or  constructing 
school  houses,  water  works  and  sewers, 
and  obligations  incurred  and  already 
issued  for  street  or  sidewalk  improve- 
ments where  the  cost  of  the  same^  in 
whole  or  in  part,  is  to  be  assessed  agamst 
the  property  abutting  said  improve- 
ments" (Const.,  1901,  §  225).  In 
Colorado,  "debts  contractea  for  supply- 
ing water  to  such  city  or  town  are 
excepted  from  the  operation"  of  the 
constitutional  provision  (Const.,  1876, 
art.  xi.  §  8).  In  Montana,  the  legisla- 
ture is  authorised  to  extend  the  limit 
by  authorizing  municipal  corporations 
to  submit  the  question  to  a  vote  of  the 
taxpayers  affected  thereby  when  such 
increase  is  necessary  to  construct  a 
sewerage  system,  or  to  i>rocure  a  supplv 
of  water  for  such  municipality,  wnicn 
shall  own  and  control  said  water  supply 
and  devote  the  revenues  derived  there- 
from to  the  payment  of  the  debt 
(Cojxst.,  1889,  art.  xiii.  §  6).  In  New 
York,  tne  constitutional  provision  does 
not  prevent  the  issue  of  oonds  to  pro- 
vide for  the  supply  of  water,  but  the 
term  of  the  bonos  to  provide  the  supply 
of  water  shall  not  exceed  twenty  years, 
and  a  sinking  fund  shall  be  created  on 
the  issuing  of  the  bonds  for  their 
redemption  by  raising  annually  a  sum 
which  will  produce  an  amount  equal 
to  the  sum  of  the  principal  and  interest 
of  the  bonds  at  maturi^  (Const.,  1895, 
art.  viii.  §  10,  as  amended  in  1899). 

In  Nciih  Dakota,  "any  incorporated 
city  may  become  indebted  in  an  amount 
not  exceeding  four  per  centum  on  such 
assessed  value  without  regard  to  the 
existing  indebtedness  of  such  city  for 


the  purpose  of  constructing  or  purchas- 
ing water  works  for  furnishing  a  supplv 
of  water  to  the  inhabitants  of  sucn 
city,  or  for  the  purpose  of  constructing 
sewers,  and  for  no  other  purpose 
whatever"  (Const.,  1889,  §  183).  In 
South  Carolina,  the  limitation  does  not 
apply  to  bonded  indebtedness  incurred 
by  the  cities  of  Columbia,  Rock  Hill, 
Charlestown,  Florence,  and  Gieoigetown, 
where  the  proceeds  of  the  bonds  are 
applied  only  for  the  purchase,  establish- 
ment, or  maintenance,  or  increase  of 
water  works,  plant  or  sewerage  system, 
and  in  Georgetown  for  gas  and  electric 
li^ht  plants,  where  the  entire  revenue 
arising  from  the  operation  of  such 
plants  or  system  shall  be  devoted 
solely  and  exclusively  to  the  main- 
tenance and  operation  of  the  same,  and 
where  the  question  of  incurring  such 
indebtedness  is  submitted  to  vote  in 
the  manner  prescribed  (Const.,  1895, 
art.  viii.  §  7).  In  South  Dakota,  any 
county  or  other  municipality  may 
incur  an  additional  indebtedness  not 
exceeding  ten  per  cent  upon  the 
assessed  value  of  the  taxable  propertjr 
to  provide  water  and  sewerage  for  irri- 
gation, domestic  uses^  sewerage,  and 
other  purposes;  and  m  a  city  where 
the  population  is  8,000  or  more,  such 
city  may  incur  an  indebtedness  not 
exceeding  eight  per  cent  upon  the 
assessed  valuation  of  the  taxable 
property  for  the  purpose  of  construct- 
ms  street  railways,  electric  lights,  or 
other  lighting  plants  (Const.,  1889, 
art.  xiii.  §  4,  as  amended  in  1902).  In 
Utah,  any  city  or  town  may  incur  an 
additional  indebtedness  not  exceeding 
four  per  cent  of  the  value  of  the  taxable 
property  to  supply  such  city  or  town 
with  water,  artincial  lights,  or  sewers, 
when  the  works  for  supplying  such 
water,  lights,  or  sewers  shall  be  owned 
and  controlled  by  the  municipality 
(Const.,  1895,  art.  xiv.  §  4).  In 
Virginia,  upon  the  affirmative  vote' of 
the  qualified  voters  of  a  city  or  town, 
bonds  may  be  authorized  for  a  supply 
of  water  or  other  specific  undertaking 
from  which  the  city  or  town  may  derive 
a  revenue;  special  provision  is  made 
for  the  contingency  that  the  works 
fail  to  produce  a  revenue  sufficient  to 


Digitized  by  VjOOQ IC 


§  190  CONSTITUTIONAL   PHOVISIONS  341 

G>iistitutions  it  is  expressly  declared  that  bonds  isstied  to  fund  floats 
vng  indebiedness  or  to  renew  bonds  past  due  are  not  subject  to  the 
constitutional  limitation.^  In  one  case  it  is  expressly  provided  that 
each  bond  or  evidence  of  debt  must  have  endorsed  upon  it  a  certifir 
ciXte  by  the  proper  officer  that  it  is  issued  pursuant  to  law  and  that  it 
is  within  the  debt  limit.'  In  another  instance  it  is  expressly  declared 
that  no  municipality  shall  ever  be  authorized  to  assume  a  debt  created 
in  violation  of  the  constitutional  provisions.*  Other  and  minor  pro- 
visions are  to  be  found  relating  to  the  term  of  the  bonds  and  other 
matters  which  do  not  a£Pect  the  general  scope  of  the  subject. 

It  may  safely  be  said  that  the  elaborate  restrictions,  qualifications, 
and  exceptions  engrafted  upon  the  simple  general  scheme  contained 
in  the  original  constitutional  provision  are  the  outcome  of  the  prac- 
tical difficulties  which  municipal  authorities  have  met  with  in  at- 
tempting to  operate  under  the  limited  authority  conferred.  Of 
course,  as  long  as  the  municipality  has  a  sufficient  margin  within 
which  it  may  incur  debt  for  its  ordinary  purposes,  no  difficulty  is 
met  with  in  complying  with  the  simplest  and  most  absolute  limita^ 
tion;  but  the  moment  that  the  constitutional  debt  limit  is  reached 
or  so  closely  approached  that  a  city  no  longer  has  the  credit  which 
will  enable  it  to  finance  its  affairs,  it  is  apparent  that  difficulties  im- 
mediately arise.  The  city  must  continue  to  manage  its  affairs  in 
some  way.  It  must  meet  current  expenses,  and  it  may  be  that  the 
health  and  well-being  of  the  citizens  imperatively  require  the  ex- 
penditure of  large  amounts.  The  municipal  officers  try  to  overcome 
these  difficulties  as  best  they  may,  and  out  of  their  action  litigation 
frequently  follows.  The  nature  of  the  difficulties  which  have  arisen 
is  reflected  in  the  elaborate  constitutional  provisions  which  have 
been  adopted  in  later  years.  Each  qualification  or  restriction  or 
additional  safeguard  thus  inserted  has  been  adopted  for  the  purpose 
of  overcoming  some  difficulty  or  correcting  some  abuse  which  was 

pay  operating  expenses  and  for  a  sink-        '  Ky.  Const.,  1889,  §  158 ;  S.  Car. 
ing  fund.    All  bonds  on  account  of  such  Const.,  1895,  art.  viii.  §  9  (''bonded  in- 
undertaking  are  included  in  determin-  debtedness"  existing  when  the  Consti- 
ing  the  amount  of  the  debt  of  the  city  tution  was  adoptedT.    In  Alabama^  it 
or    town    unless    the    principal    and  is  declared  that  the  limitation  shall  not 
interest  are  payable  exclusivelv  from  prevent  the  funding  or  refunding  of 
the  receipts  of  the  undertaking  (Const.,  existing  indebtedness;   or,  in  the  case 
1902,   S   127).     In  WaahingUmf  cities  of  counties,  the   issue  of  "bonds  or 
and  towns  with  the  assent  of  a  three-  other  obligations  to  fund  or  refund  any 
fifths  vote  may  incur  additional  debt  indebtedness  now  existing  or  authorized 
to  the  extent  of  five  per  cent  of  the  by  existing  laws  to  be  created "  (Const., 
value  of  the  taxable  property  for  water  1901,  §§  224,  225). 
supply,  artificial  light,  and  sewers  when        '  N.  Dak.  Const.,  1889,  §  187. 
the  works  are  owned  and  controlled  by        '  Ky.  Const.,  1889,  §  157. 
the  municipality  (Const.,  1889,  art.  viii. 
§6). 
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found  to  exist  under  the  simpler  form  of  constitutional  limitations, 
and  each  of  these  qualifications,  restrictions,  and  additional  safe- 
guards practically  represents  some  matter  with  which  the  courts 
have  been  obliged  to  deal.  Under  these  provisions  some  of  the  most 
interesting  questions  of  municipal  law  have  arisen,  and  largely  since 
the  last  edition  of  this  work.  These  we  now  proceed  to  consider. 
Although  occasionally  evaded  or  violated,  the  general  value  and  effi- 
cacy and  salutary  operation  of  these  constitutional  limitations  and 
restrictions  are,  we  think,  indisputable. 

§  191.  General  Scope  and  Oonstniction  of  the  Oonstitntional 
ProvisionB.  —  The  purpose  of  these  constitvii4mal  provisions  is  efiFect- 
ually  to  protect  persons  and  property  in  municipalities  from  the  abuse 
of  the  corporate  credit  and  the  consequent  burdensome,  if  not  ruin- 
ous, taxation.^  This  end  is  sought  to  be  attained  by  placing  an 
absolute  limit  which  shall  not  be  exceeded  in  incurring  indebtedness; 
when  a  city  has  once  reached  this  limit,  it  is  intended  that  its  affairs 
shall  be  conducted  on  a  cash  system,  or  "pay  as  you  go  **  basis.' 
These  provisions  are  negative  or  prohibitory  in  their  effect;  when 
found  in  a  Constitution,  they  are  generally  self -executing,  and  do  not 
require  the  aid  of  a  statute.'  The  limitation  found  in  the  Constitu- 
tions operates  upon  the  power  of  the  legislature  to  authorize  or  create 
municipal  debt,  as  well  as  upon  the  action  of  the  municipal  authori- 
ties in  incurring  indebtedness.^    It  annuls,  unless  otherwise  provided, 

^  Law  V,  People,  87  HI.  385,  396;  debtedness  of  a  city  took  effect  imme- 
Appeal  of  Erie,  91  Pa.  St.  398,  402 ;  diately  upon  the  adoption  of  the  Con- 
Butler  V.  Andrus,  35  Mont.  575;  90  stitution,  and  a  contract  was  invalid 
Pac.  Rep.  785;  ante,  chap.  i.  which  created  debt  in  excess  of  the 

*  Prince  v.  Quincy,  128  111.  443;  limit  when  made  after  the  adoption 
Voss  V.  Waterloo  Water  Co.,  163  Ind.  of  the  Constitution,  but  before  the 
69;  Butler  v.  Andrus,  35  Mont.  575;  formal  classification  of  cities  bv  the 
90  Pac.  Rep.  785 ;  Brooke  v.  Philadel-  legislature,  as  the  legislative  clasdfi- 
phia,  162  ra.  St.  123,  127 ;  Earles  v.  cation  was  a  mere  matter  of  form,  the 
Wells,  94  Wis.  285,  296.  requisites  for  each  class  being  fixed  by 

*  Law  V.  People,  87  111.  385 ;  East  the  Constitution  itself.  Beard  v.  Hop- 
St.  Louis  V.  People,  124  111.  655 ;  Halsey  kinsville,  95  Ky.  239. 

V.  Belle  Plaine,  128  Iowa,  467 ;  Rob-  *  Lake  County  v.  Graham,  130  U.  S. 
ertson  v.  Staunton,  104  Va.  73 ;  Holmes  674 ;  Doon  Township  t^.  Cummins,  1^ 
A  Bull  F.  Co.  V,  Hedees,  13  Wash.  696,  U.  S.  366;  Law  v.  People.  87  IlL  385; 
698;  State  v.  Hopkms,  14  Wash.  59,  Dutton  v.  Aurora,  114  111.  138;  East 
67.  St.  Louis  V.  People,  124  111.  655;  East 
By  the  Constitution  of  Kentucky,  Moline  v.  Pope,  224  111.  386;  Robert- 
cities  are  divided  into  classes  according  son  v.  Staunton,  104  Va.  73.  The  act  of 
to  the  population,  and  the  legislature  Congress  limiting  mimicipal  indebted- 
is  directed  to  divide  them  into  the  pre-  ness  in  the  Territories  (24  U.  S.  Stat, 
scribed  classes.  It  is  also  declared  that  chap.  818,  S  4}  limits  the  power  of  the 
a  citv  of  the  fourth  class  shall  not  incur  temtorial  legislature,  as  well  as  the 
indebtedness  exceeding  five  per  cent  of  power  of  the  city.  Guthrie  v.  New 
the  taxable  value  of  i)roperty.  It  was  Vienna  Bank,  4  Okla.  194 ;  overruling 
held  that  this  limitation  upon  the  in-  Quthrie  v.  Territory,  1  Okla.  188.     A 
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all  authority  to  create  debt  in  excess  of  the  prescribed  amount,  and 
repeals  previously  existing  limitations  in  charters  authorizing  the 
incurring  of  indebtedness  beyond  the  constitutional  limit.^  The  con- 
stitutional limitation  does  not  confer  'power  to  create  indebtedness, 
but  acts  as  a  limitation  upon  the  power  conferred  by  the  charter  of 
the  municipality  or  by  statute.^  But  it  was  held  not  to  operate  as 
a  repeal  of  a  charter  provision  prohibiting  a  city  from  contracting 

l^ialative  direction  to  violate  the  Con-  the  legislature  compels  an  increase  of 
stitution  is  invalid.  Hence,  when  a  indebtedness  beyond  the  prescribed 
county  b  already  indebted  to  the  limit,  limit?  .  .  .  If  the  l^islature  cannot 
a  statiite  directmg  the  county  officers  authorize  a  mimicipauty  to  incur  in- 
to issue  warrants  for  the  erection  of  a  debtedness  with  the  latter's  consent, 
new  court  house  is  void.  Eaton  v.  we  do  not  think  it  can  compel  it  to  be- 
Ifinnaugh,  43  Oreg.  465,  conae  indebted  beyond  the  prescribed 
An  amendment  to  the  Constitution  limit  without  or  against  its  consent, 
of  Maine  declares  that  no  city  or  town  even  for  the  purpose  of  meeting  the  cost 
"shall  hereafter  create  an^r  debt  or  of  public  improvements,  the  duty  of 
liability"  which,  with  previous  debts  making  which  is  imposed  by  the  le^B- 
or  liability,  shall  exceed  five  per  cent  lature  upon  the  municipality."  In  de- 
of  the  last  regidar  valuation  of  the  city  terminixig  whether  the  constitutional 
or  town.  This  provision,  although  in  limitation  has  been  complied  with,  the 
its  language  directed  only  against  the  purpose  of  the  debt  is  immaterial.  A 
acts  of  the  city  or  town,  is  sufficient  to  debt  for  a  lawful  purpose  is  prohibited 
prohibit  the  legislature  from  authoriz-  as  well  as  a  debt  for  an  illegal  purpose, 
ing  a  citv  to  increase  its  indebtedness  Blood  v,  Beal,  100  Me.  30. 
b^ond  tne  constitutional  limit,  and  it  ^  East  St.  Louis  v.  People,  124  HI. 
also  prohibits  the  legislature  from  com-  655 ;  Scott  v.  Davenport,  34  Iowa,  208 ; 
peDing  the  city  to  become  indebted  Gouldv.  Paris,  68  Tex.  511 ;  Robertson 
oeyond  the  prescribed  Umit,  even  for  v.  Staunton,  104  Va.  73 ;  list  v.  Wheel- 
the  purpose  of  meeting  the  cost  of  pub-  ing,  7  W.  Va.  501.  The  charter  of  East 
lie  improvements,  the  duty  of  making  St.  Louis  of  1869  authorized  it  to  bor- 
which  is  imposed  by  the  legislature  row  not  to  exceed  $100,000,  and  limited 
upon  the  city.  In  re  Opinion  of  the  its  power  of  taxation  to  pay  interest 
Justices,  58  Me.  591.  The  court  said :  and  provide  a  sinking^  fund  to  three 
"It  is  doubtless  true  that  the  proposi-  mills  on  the  doUar.  The  Constitution 
tion  is  not  within  the  literal  meaning  of  lUinoia  of  1870  forbade  municipal- 
of  the  words  of  the  amendment.  The  ities  from  incurring  indebtedness  ex- 
debt  is  not*to  be  created  by  the  city,  ceeding  five  per  cent  on  the  value  of 
It  is  to  be  created  and  imposed  ui>on  the  taxable  property,  including  exist- 
the  city  by  the  legislature^  acting  ing  debt,  and  required  them  to  provide 
through  the  commission  established  for  for  the  collection  of  an  annual  tax 
the  purpK)se  of  replacing  the  bridge,  and  sufficient  to  pay  the  interest  on  the 
so  providing  the  means  of  payment  debt  and  discharge  the  principal  within 
therefor.  But  is  it  not  within  the  spirit  twenty  years  from  the  time  of  contrao- 
and  meaning  of  the  Constitution?  And  tion.  It  was  held  that  the  Constitu- 
if  within  the  spirit  although  not  within  tion  removed  from  the  charter  the  lim- 
the  letter,  it  is  equally  within  the  mean-  itation  on  the  power  to  tax  for  the 
ing.  Is  not  the  proposition  one  of  the  payment  of  bonaed  indebtedness  which 
ver^  mischiefs  wnich  was  sought  to  be  might  be  thereafter  incurred,  and  im- 
avoided  and  prevented  by  the  framers  po^  upon  the  city  the  duty  of  col- 
of  the  amendment  and  by  the  people  in  tecting  sufficient  to  pay  interest  as  it 
its  adoption?  We  think  that  it  is.  .  .  .  fell  due,  and  the  principal  within  the 
It  must  be  admitted  that  an  act  of  the  twenty  years  specified  in  the  Constitu- 
legislature  which  authorized  a  city  to  tion.  East  St.  Louis  v.  Amy,  120  U.  S. 
increase  its  indebtedness  beyond  the  600. 

constitutional   limit   would    oe   void.        '  Robertson  v.   Staunton,  104  Va. 

Can  it  be  otherwise,  when,  instead  of  73. 
authorizing  the  creation  of  the  liability, 
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indebtedness  in  excess  of  an  amount  less  than  the  constitutional 
limit.^  The  constitutional  limitation  does  not  affect  contracts  and 
obligations  made  prior  to  the  time  of  the  adoption  of  the  Constitution.' 
Power  to  incur  indebtedness  granted  to  a  municipality  after  the  adop- 
tion of  the  constitutional  provision  is  to  be  read  as  if  conditioned  that 
the  debt  incurred  pursuant  thereto  shall  not  exceed  the  constitu- 
tional limit.'  And  the  legislature  may  impose  additional  restrictions 
or  regulations  upon  the  incurring  of  indebtedness.^ 

A  legislative  provision  prohibiting  the  city  authorities  from  incur- 
ring an  indebtedness  beyond  a  designated  amount  does  not  apply 
to  the  legislature  of  the  State;  and  the  latter  may,  of  course,  by  a 

^  East  St.  Louis  v.  People,  124  lU.  ing  and  unpaid  bonds  under  the  au- 

655.    A  statute  limited  the  bonded  in-  thority  of  this  act,"  in  excess  of  a 

debtedness  of  a  city,  usin^  the  exact  specified  percentage  of  the  value   of 

LuiKuage  of  the  Constitution  in  pre-  taxable  property  has  only  a  prospective 

scribing  the  limit.    Subsequently  the  operation,  and  indebtedness  created  or 

Constitution  was  amended  to  permit  assumed  prior  to  the  passage  of  the 

bonded  indebtedness  in  excess  of  the  act  b  not  to  be  considered  in  deter- 

limit.    It  was  held  that  the  amendment  mining  whether  the  limit  under  the  act 

to   the   Constitution    superseded   the  has  b^n  reached.    Tiffin  v.  Griffith,  74 

statute,  and  that  the  city  might  issue  Ohio,  219. 

bonds  to  the  full  amount  permitted  by        '  Robertson   v.    Staunton,  104  Va. 

the  amendment.    Bray  v.  Florence.  62  73.      Power  granted  to  a  municipal 

8.  Car.  57.    See  also  Seegers  v.  Gibbes,  corporation  to  issue  bonds,  "in  any 

72  S.  Car.  532.  amount"  construed   to  mean  in  an^y 

*  Moultrie  County  v.  Rockingham  amount  not  prohibited  by  the  orgamc 

T.  C.   Savings  Bank,  92  U.   S.  631 ;  law.    Town  of  Darlington  v.  Atfimtic 

Davenport  Gas,  Ac.  Co.  v.  Davenport,  Trust  Co.,  25  U.  S.  App.  354;  68  Fed. 

13  Iowa,  229 ;  Scott  v.  Davenport,  34  Rep.    849 ;    Germania   Sav.   Bank   v. 

Iowa,  208;    Sheehan  v.  Long   Island  Darlin^n,  50  S.  C.  337.     A  statute 

City,   11  N.  Y.  Misc.  487;  Bound  v.  providmg  a  dispensary  for  a  citar  and 

Wisconsin  Cent.  R.  Co.,  45  Wis.  543 ;  declaring  that  all  bills  incurred  for  the 

Miller  v.  School   Dist.,  5  Wyo.  217.  establishment  and  maintenance  of  the 

In  Kentucky,  the  Constitution  author-  dispensary  and  purchase  of  stock  shall 

izes  municipalities  to  contract  indebted-  be  paid  out  of  the  city's  funds,  con- 

ness  in  excess  of  the  constitutional  limit  strued  as  authorizing  maintenance  of 

when  it  has  been  authorized  by  laws  in  the  dispensary  only  so  long  as  the  city 

force  prior  to  the  adoption  of  the  Con-  was  in  a  financial  condition  to  maintain 

stitution.    For  the  construction  of  this  it  without  creating  debt  unlawfully, 

provision,  see  Aydelott  V.  South  Louis-  Jacoby  v.  Dallis,  115  Ga.  272.     The 

ville,  16  Ky.  Law  Rep.  166;  26  S.  W.  provision  of  the  Minnesota  statute  reg- 

Rep.  717 ;    In  re  Lexington,  96  Ey.  ulatin^  the  formulating  of  charters  by 

258;  Ludlow  v.  Board  of  Education,  16  the  cities  themselves  under  the  consti- 

^.  Law  Rep.  805 ;  29  S.  W.  Rep.  854 ;  tutional  amendment  of  1898,  that  the 

Warren  v,  Newport,  23  Ky.  Law  Rep.  total   indebtedness   of   cities  framing 

1006 ;  64  S.  W.  Rep.  852.    In  lUinmSf  their  own  charters  shall  not  exceed  five 

the  constitutional  provision  does  not  per  cent  of  the  value  of  the  taxable 

grevent    municipahties    from    issuing  property,  is  not  repealed  or  abrogated 

onds  in  comphance  with  a  vote  of  by  a  subsequent  statute  authorizing  an 

the  people  had  prior  to  the  adoption  issue   of  bonds  for  armories  in  such 

of  the  Constitution.    For  the  applica-  amount  as  the  municipality  may  de- 

tion  of   this  providon,  see  Board  of  termine.    Beck  v.  St.  raul,  87  Minn. 

Education  v.  Bolton,  104  111.  220.    A  381. 

statutory  provision  that  a  city  shall        *  State  v.  Common  Council,  96  Wia 

not  "hereafter  create  or   assume  an  73. 
aggregate   indebtedness  of   outstanfi- 
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subsequent  act,  authorize  an  increase  of  the  amount.^  The  efiFect 
of  the  constitutional  provision  is  limited  to  those  municipal  trans- 
actions which  create  indebtedness;  hence  it  does  not  prevent  the 
annexation  or  consolidation  of  two  or  more  cities  or  other  munici- 
palities, even  if  one  of  them  has  reached  or  exceeded  the  constitu- 
tional limit,  for  thereby  the  debt  of  the  cities  is  not  increased.*  Nor 
does  the  fact  that  a  municipality  has  reached  its  constitutional  limit, 
and  is  therefore  unable  to  construct  a  system  of  water  works,  disable 
it  from  granting  a  franchise  to  a  vxxter  company  for  the  construction 
by  it  of  such  system.*  Similarly,  a  franchise  granted  by  a  city  to  a 
water  works  company  by  an  ordinance  which  provides  for  the  pay- 
ment of  hydrant  rentals  by  the  city,  cannot  be  attacked  collaterally 
on  the  ground  that  the  rentals  contracted  to  be  paid  constitute  mu- 
nicipal indebtedness  in  excess  of  the  limit.^ 

It  is  the  duty  of  the  local  authorities  and  of  all  parties  dealing  with 
them  to  take  notice  in  all  transactions  creating  municipal  debt  of  the 
constitutional  limitation  upon  the  powers  of  the  city.  And  where 
the  municipal  authorities  are  not  made  or  constituted  expressly  or 
by  fair  implication  the  tribunal  to  determine  the  amount  of  the 
indebtedness  of  the  municipality,  and  where  there  is  no  judgment, 
decision,  representation,  or  recital  by  such  authorities  as  to  the  amount 
of  such  indebtedness,  parties  dealing  with  the  municipality  must  at 
their  peril  ascertain  whether  the  proposed  indebtedness  exceeds  the 
constitutional  limitation  irrespective  of  any  considerations  of  hard- 
ship or  ignorance.  The  cases  in  the  notes  illustrate  the  application 
of  this  important  doctrine  under  varying  circumstances,  and  to  ascer- 
tain its  scope  and  limitations  these  circumstances  exact  the  most 
careful  scrutiny  of  the  precise  constitutional  provisions,  the  legisla- 

*  Amy  17.  All^heny  City,  24  How.  So  held  in  reference  to  the  Acts  of 

(U.  S.)  364.     See,  on  the  general  sub-  Goneress  relating   to  the  Territories, 

ject,  Wallace  v.  San  Jose,  29  Cal.  180;  Quthrie  v.  New  Vienna  Bank,  4  Okla. 

Wyncoop  v.  Cong.  Society  of  Bellevue,  194. 

10  Iowa,  185 ;  Rice  v.  Keokuk,  15  Iowa,        •  True  v.  Davis,  133  111.  522. 
579;  Gibbonsp.  Mobile&G.N.  R.  Co.,        'Fidelity  Trust   A   Guar.   Co.    v. 

36  Ala.  410;   Foote  v.  Salem,  14  Allen  Fowler  Water  Co.,  113  Fed.  Rep.  560. 

(Mass.),  487;   Dunnovan  v.  Green,  57  In  Jacksonville  R.  Co.  v.  Jacksonville, 

lU.  63 ;    Prince  v.  Crocker,  166  Mass.  114  111.  562,  it  is  held  that  the  fact  that 

347 ;    Hixon  v.  Gould,  181  Mass.  567 ;  a  city  has  already  exhausted  its  consti- 

State  V.  Consumers'  Water  Co.,  56  N.  J.  tutional  power  to  incur  debt  cannot  be 

L.  422.     When  the  limitation  is  only  shown  to  defeat  a  proceeding  by  it  to 

statutory,  the  legislature,  by  which  the  improve  a  street  bv  special  assessment 

limit  was  fixed,  may  validate  a  warrant  in  part  and  partl^r  by  general  taxation, 

which  is  invalid  b^ause  the  indebted-  The  c^uestion  of  its  powers  under  the 

ness  exceeded  the  limit  when  it  was  constitutional  prohibition  cannot  arise 

issued.    Danzett  v.  Lynch,  18  Utah,  49 ;  until  the  city  seeks  to  borrow  money  or 

Mcintosh  t?.  Salt  Lake  County,  23  Utah,  otherwise  incur  debt  in  connection  with 

504.    But  it  is  otherwise  when  the  limi-  the  improvement, 
tation  is  constitutional  in  its  nature.        *  Ashland  v.  Wheeler,  88  Wis.  607. 
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tion  of  the  State,  and  the  action  of  municipal  authorities  in  respect 
of  the  particular  case  in  hand.^ 

\  §  192  (138).      Oorporationi    affected    by    Limitation.  —  Constitu- 

tional limiiatums  on  State  indebtedness  apply  to  the  State  alone,  and 
not  to  her  political  and  municipal  subdivisions.^    The  limitations  of 


'  Dixon  County  v.  Field,  111  U.  S. 
83;  Litchfield  v.  Ballou,  114  U.  S.  190; 
Lake  County  v.  Graham,  130  U.  8.  674 ; 
Gunnison  County  v.  Rollins,  173  U.  S. 
255;  GameweU  Fire  Alarm  Telegraph 
Co.  V.  La  Porte,  102  Fed.  Rep.  417, 
aff 'ff  96  Fed.  Rep.  104 ;  Smith  v.  Brod- 
erick,  107  Cal.  644;  Weaver  v.  San 
Francisco,  111  Cal.  319 ;  People  v.  May, 
9  Colo.  80 ;  La  Plata  County  v.  Hamp- 
Bon,  24  Colo.  127;  Law  v.  People,  87 
ni.  385 ;  French  v.  Burlington,  42  Iowa, 
614;  Hollidav  v.  Hildebrandt,  97 
Iowa,  177;  McPherson  v.  Foster,  43 
Iowa.  48;  National  State  Bank  v. 
Marshall  Independent  School  Diet.,  39 
Iowa,  490;  Barnard  v.  Knox  County, 
105  Mo.  382;  State  v.  Helena,  24 
Mont.  521 ;  McAleer  v.  Angell,  19  R.  I. 
688.  See,  further,  chapters  on  Contracts 
and  on  Municipal  Bonds,  post;  Index, 
Esto^pd,  The  Consfitution  of  Iowa 
ordams  that  ''no  county  or  other  po- 
litical or  municipal  corporation  shall 
be  allowed  to  become  indebted  in  any 
manner  or  for  any  purpose  to  any 
amount  in  the  aggregate  exceeding  five 
per  centum  on  the  value  of  the  taxable 
property  within  such  county  or  corpo- 
ration —  to  be  ascertained  by  the  last 
State  and  county  tax  lists  previous  to 
the  incurring  of  such  indebtedness." 
In  Nesbit  v.  Riverside  Ind.  Dist.,  144 
U.  S.  610,  the  facts  were  that  under  the 
Constitution  the  debt  limit  of  the  school 
district  —  an  Iowa  corporation  —  at 
the  date  of  the  issue  of  the  bonds  was 
$2071.30;  the  plaintiff  brought  in  the 
market  at  one  time  five  bonds  of  same 
issue,  tenor,  and  date  of  $500  each, 
amounting  to  $2,500,  or  "nearly  $500 
more  than  the  amount  of  debt  the  dis- 
trict could  lawfully  create" ;  these  five 
bonds  alone  were  an  over-issue,  and 
beyond  the  power  of  the  district;  for 
the  plaintiff  was  bound  to  take  notice 
of  the  value  of  the  taxable  property  in 
the  district,  as  shown  by  the  tax  list 
(citing  the  cases  on  this  point).  The 
bonds  contained  this  recital:  ''This 
bond  is  issued  under  the  provisions  of 
chapter  98  (citing  the  enabling  act) 
and  in  conformity  with  a  resolution  of 


the  said  board  dated  the  26th  day  of 
March,  1873."  The  plaintiff  purchased 
the  five  bonds,  paying  full  value,  and 
"had  no  other  Knowfedge  concerning 
the  bonds  or  of  the  facts  connected 
with  their  issuance  than  she  was  charge- 
able with  from  the  bonds  themselves 
and  from  the  provisions  of  the  Consti- 
tution and  laws  of  the  State  of  Iowa." 
The  court  held  that  the  district  was  not 
liable,  Mr.  Justice  Brewer  saying: 
"When  the  plaintiff  purchased  these 
bonds,  she  knew,  or  at  least  was  charge- 
able with  knowledge  of  the  fact,  that 
they  were  unlawfully  issued,  and  cre- 
ated no  obligation  against  the  district. 
She  could  not,  therdore,  claim  to  be  a 
bona  fide  purchaser,  no  matter  what 
recitals  appeared  on  the  face  of  the 
instrument''  (p.  618).  But  qwgre 
whether  this  last  sentence  is  not  too 
broad.  Suppose  the  bonds  had  recited 
specifically,  as  in  the  Gunnison  County 
case,  that  they  did  not  exceed  the  con- 
stitutional limitation,  would  the  pui^ 
chaser  in  the  open  market  in  that  event 
acting  in  gooa  faith  be  bound  to  take 
notice  of  the  amount  of  the  official 
assessment  of  the  valuation  of  taxable 
property  within  the  district?  Paety 
chapter  on  Municipal  Bonds. 

Where  there  is  a  total  absence  of 
power  to  issue  wcaranU  in  excess  of  a 
citfs  debt  limit,  a  city  caimot  estop 
itself  by  conduct,  dlence,  or  acquies- 
cence from  denving  its  liability  on  the 
warrants.  Eday  Valve  Co.  v.  Crown 
Point,  166  Ind.  613;  poetf  chapter  on 
Contracts. 

'  Pattison  v.  Yuba  Co.  Supervisors, 
13  Cal.  175;  Cass  v,  DiUon,  2  Ohio  St. 
607;  Slack  t^.  Raiboad  Co.,  13  B.  Mon. 
1;  Clark  v.  Janesville,  10  Wis.  136; 
Prettyman  v.  Tazwell  Co.  Supervisors, 
19  lU.  406;  Van  Oeve  v,  Passaic  Val- 
ley Sewerage  Com'rs,  71  N.  J.  L. 
183;  B.  c.  71  N.  J.  L.  574;  People 
V.  Flagg,  46  N.  Y.  401,  406;  BushneU 
V,  Beloit,  10  Wis.  195,  221.  A  consti- 
tutional provision  that  "the  State  shall 
never  be  a  party  to  carrying  on  any 
works  of  internal  improvement"  does 
not  disable  the  legislature  from  author 
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the  Constitution  as  generally  expressed  on  indebtedness  are  to  be 
taken  and  understood  distributiyely^  and  not  collectively.  The  pro- 
hibitiouy  unless  otherwise  expressed  or  provided,  is  aimed  at  each 
of  the  organizations,  or  political  subdivisions,  or  bodies  corporate, 
separately;  the  indebtedness  of  a  county  plays  no  part  in  determin- 
ing the  existing  indebtedness  of  a  city,  town,  or  village  which  forms 
a  part  thereof,  and  vice  versa.  If  one  municipality  embraces  the 
same  territory  as  others,  it  may  contract  indebtedness  without  regard 
to  the  indebtedness  of  any  other  corporate  body  embraced  whoUy  or 
in  part  within  its  territory.^    But  the  constitutional  debt  limitations 


ising  municipalities  and  counties  to  sub- 
scribe for  tne  stock  of  railway  compa- 
nies  and  issue  their  bonds  to  pay  there- 
for. Leavenworth  County  Gom'rs  v. 
Miller,  7  Kan.  479.  See  People  v. 
Onondaga  Supervisors,  16  Bfich.  254, 
and  Mr.  Justice  Lowe's  individual  opin- 
ion—  not  the  court's  —  in  State  v. 
County  of  Wapello,  13  Iowa,  388,  418- 
422;  Dubuque  County  V.  D.  &  P.  Rail- 
road Co.,  4  G.  Greene  (Iowa),  1 ;  Dean 
V.  Madison,  7  Wis.  688. 

'  Wilson  V.  Board  of  Trustees,  133  IlL 
443 ;  Tuttle  v.  Polk,  92  Iowa,  433, 441 ; 
Du  Toit  V.  Belview,  94  Minn.  128; 
Chicago,  &c.  R.  Co.  v.  Klein,  52  Neb. 
258 ;  Adams  v.  East  River  Sav,  Inst., 
136N.  Y.  52;  VaUelly  r.  Grand  Forks 
Park  Com'rs,  16  ISf.  Dak.  25;  HI 
N.  W.  Rep.  615;  Wilson  v.  Board  of 
Education,  12  S.  Dak.  535;  National 
L.  Ins.  Co.  V.  Mead,  13  S.  Dak.  37,  46; 
Hyde  v.  Ewert,  16  S.  Dak.  133;  State 
V.  Tomahawk,  96  Wis.  73,  93.  The 
legislature  may  create  the  territory  and 
people  of  a  citv  and  a  contiguous  vil- 
\Bge  into  a  body  corporate  as  a  water 
district,  provide  for  the  issue  of  bonds 
and  the  mcurring  of  debt  by  such  dis- 
trict for  water  purposes,  although  the 
debt  of  the  city  already  exceeds  the 
constitutional  lunit.  The  debt  of  the 
water  district  is  not  debt  of  the  city. 
Kennebec  Water  Dist.  v.  Waterville,  96 
Me.  234.  The  fact  that  a  town  is  in- 
cluded within  the  territorial  limite  of  an 
irrigation  district  does  not  bring  the 
irrigation  district  within  the  operation 
of  the  provision  of  the  California 
Constitution  (art.  xi.  §  18),  that  "no 
county,  city,  town,  township,  board  of 
education,  or  school  district"  shall  in- 
cur debt  exceeding  the  revenue  of  the 
year  without  a  previous  vote,  Ac.  In 
re  Madera  Irrig.  Dist.,  92  CaL  296,  342. 
See  also  Modesto  Irrig.  Dist.  v.  Tregea, 
88  Cal.  334. 


In  Orvisv.  Board  of  Park  Com'rs, 
88  Iowa,  674,  it  was  held  that  a  stetute 
creating  a  board  of  park  commissioners 
in  certain  cities,  merely  created  an  in- 
strumentality of  the  city,  and  not  a 
new  municipality,  and  that  the  bonds 
of  the  park  board  were  debte  of  the 
cit}r,  and  affected  by  the  constitutional 
limitation  of  the  city's  indebtedness. 

The  Indiana  Constitution  provides 
that  "no  political  or  municipal  corpora- 
tion" shall  become  indebted  in  excess 
of  two  per  cent  of  the  value  of  taxable 
property.  Prior  to  the  adoption  of  this 
constitutional  provision,  a  stetute  had 
been  passed  declaring  that  "each  civil 
townsnip  and  each  mcorporated  city 
or  town  in  the  several  counties  of  the 
Stete  is  hereby  declared  a  distinct 
municipal  corporation  for  school  pur^ 
poses  by  the  name  and  style  of  the 
civil  township,  town,  or  city  corpora- 
tion respectively."  As  construed  by 
the  courte,  the  school  corporation  so 
created  was  a  distinct  municipal  cor- 
poration from  the  city  within  which  it 
existed.  It  was  held  that  each  corpo- 
ration is  entitled  to  incur  debt  sepsr 
rately  to  the  amount  of  two  per  cent  of 
the  assessed  valuation,  the  debt  of  the 
civil  city  not  being  included  in  com- 
puting the  indebtraness  of  the  school 
coiporation,  and  vice  versa,  Campbell 
V.  Indianapolis,  155  Ind.  186.  Board 
of  Education  ojf  citv  of  Huron  held  to 
be  separate  and  independent  from  city 
in  computetion  of  indebtedness.  Board 
of  Education  v.  National  Life  Ins.  Ck>., 
94  Fed.  324.  But  if  it  appears  from 
an  examination  of  the  stetute  that  it 
is  the  intention  that  the  bonds  issued 
b^  an  incorporated  school  district  or 
city  within  a  civil  city  or  other  larger 
mimicipality  should  be  the  obUgations 
of  the  latter  and  not  of  the  incorpo- 
rated school  district  or  city,  the  power 
to  issue  the  bonds  is  to  be  determined 
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apply  to  and  include  within  their  operation  all  cities,  whether  incor- 
porated by  general  or  special  law,  and  whether  the  incorporation 
took  place  before  or  after  the  adoption  of  the  limitation.^  And  the 
term  ''political  or  municipal  corporation"  is  sufficiently  wide  to 
include  within  the  limitation  a  school  district.^ 


upon  a  consideration  of  the  power  of 
the  civil  city  or  larger  municipality  to 
do  so.  Wilcoxon  v,  Blufifton,  153  Ind. 
267.  The  limitation  of  the  Constitu- 
tion of  Washington  does  not  apply  to 
local  assessment  districts  created  by  the 
municipality  pursuant  to  legislative 
authority  for  the  purpose  of  making  a 
local  improvement,  and  bonds  payable 
from  such  local  assessment  district  and 
issued  on  its  behalf  are  not  affected 
by  the  constitutional  debt  limitation. 
Smith  V,  Seattle,  26  Wash.  300.  The 
indebtedness  of  local  assessment  dis- 
tricts is  not  to  be  considered  when 
computing  the  limii  of  the  city's  in- 
debtedness. Baker  v.  Seattle,  2  Wash. 
576;  Smith  v.  Seattle,  25  Wash.  300. 

In  South  Carolina^  cities  and  towns 
are  prohibited  from  mcurring  debt  ex- 
ceeding eight  per  cent  of  the  assessed 
value  of  the  property  therein  (Const., 
1894,  art.  viii.  §  7).  It  is  further  de- 
clared that  ''wherever  there  shall  be 
several  political  divisions  or  municipal 
corporations  covering  or  extending  over 
the  territory,  or  portions  thereof,  pos- 
sessing a  power  to  levy  a  tax  or  con- 
tract a  debt,  then  each  of  such  political 
divisions  shall  so  exercise  its  power  to 
increase  its  debt  under  the  foregoing 
eight  per  cent  limitation  that  the  abro- 
gate aebt  over  and  upon  any  territory 
of  this  State  shall  never  exceed  fifteen 
per  centum  of  the  value  of  the  taxable 
property  in  such  territory  as  valued 
for  taxation  by  the  State."  In  com- 
puting the  debt  limit  of  a  city,  the 
debt  of  the  county  in  which  it  is  sit- 
uated and  of  a  school  district  within 
its  limits  form  no  part  of  the  eight  per 
cent  limit.  But  in  applying  the  fifteen 
per  cent  limit,  the  debt  of  the  school 
district  and  the  proper  proportion  of 
the  debt  of  the  county  must  be  in- 
cluded. Todd  V.  Laurens,  48  S.  Car. 
395.  In  applying  the  fifteen  per  cent 
limitation  the  debt  of  the  State  is  not 
to  be  apportioned  to  political  subdivi- 
sions and  municipalities,  and  included 
in  computing  the  debt  of  the  latter. 
Lancaster  School  Dist.  v.  Robinson 
Humphrey  Co.,  64  S.  Car.  545. 

Construmg  the  provision  of  the  West 
Virginia  Constitution  that  ''no  county, 


city,  school  district  or  municipal  cor- 
poration ''  .  .  .  should  become  indebted 
to  an  amount  "exceeding  five  per  cent 
on  the  value  of  the  taxable  property 
therein,"  it  was  held  that  this  clause 
was  one  both  of  enablement  and  disen- 
ablement,  and  while  it  enabled  coun- 
ties, cities,  school  districts,  and  muni- 
cipal corporations  to  incur  debt,  to  a 
certain  amount,  it  disabled  all  other 
subdivisions  from  doing  so.  A  magis- 
terial district,  therefore,  beixig  merely 
a  physical  and  political  subdivision  of 
the  territory  of  a  county  cannot,  it  was 
held,  contract  debt  apart  from  the 
county.  It  cannot,  by  subscription  to 
works  of  internal  improvement,  au- 
thorized by  the  legi^ture  become 
indebted  up  to  five  per  cent  of  its 
taxable  property,  and,  in  addition,  the 
county  up  to  five  per  cent  of  its  whole 
property,  but  such  subscription,  for  the 
purpose  of  constitutional  limitation,  is 
to  be  regarded  as  county  indebtedness, 
and  included  with  other  county  in- 
debtedness in  determining  whether  the 
county  indebtedness  wiU  exceed  the 
constitutional  limitation.  Neale  v. 
Wood  County,  43  W.  Va.  90. 

*  Scott  V,  Davenport,  34  Iowa,  208; 
Council  Bluffs  v.  Stewart,  51  Iowa,  385 ; 
Moore  v.  Walla  Walla,  60  Fed.  Rep. 
961 ;  Yesler  t?.  Seattle,  1  Wash.  308. 

*  Doon  Township  r.  Cummins,  142 
U.  S.  366,  376;  Winspear  v.  Hohnan 
District  Township^  37  Iowa,  542: 
Mosher  v.  Ackley  Independent  School 
District,  44  Iowa  122,  128;  Maxon  v. 
School  District,  5  Wash.  142,  146.  In 
Kentucky  J  a  hoard  of  education  is  within 
the  constitutional  provision  prohibiting 
any  "county,  city,  town,  taxing  dis- 
trict or  other  municipality"  from  be- 
coming indebted  in  excess  of  the  year's 
income,  without  a  previous  vote  of  the 
electors.  Brown  v.  Board  of  Education 
of  Newport,  108  Ky.  783.  See  also 
Grady  v.  Landram,  23  I^.  Law  Rep. 
506 ;  63S.  W.  Rep.  284.  This  provision 
applies  to  indebtedness  for  scnool  pur^ 
poses,  as  well  as  for  strictly  mimicipal 
purposes.  Richmond  v.  Powell,  15  Ky. 
Law  Rep.  174 ;  27  S.  W.  Rep.  1.  But  a 
library  board  of  a  free  pubhc  library  is 
not  within  the  provision  of  the  Conisti- 
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§  193.  "  IndebtadneM  "  defined.  — The  language  of  the  con- 
stitutional limitations  is  usually  that  no  municipality  shall  be  allowed 
to  become  "indebted^'  beyond  a  certain  limit ^  Sometimes,  as  in 
the  Constitution  of  Iowa,'  and  several  other  States,  additional 
emphasis  is  laid  upon  this  word  by  declaring  that  the  prohibition 
shall  apply  to  the  act  of  becoming  indebted  "in  any  manner  or  for 
any  purpose,''  but  the  use  of  this  language,  beyond  declaring  the 
emphatic  and  obligatory  character  of  the  prohibition,  does  not  en- 
large its  scope.  One  of  the  first  questions  to  arise,  and  one  which 
has  not  yet  been  finally  settled  in  its  application  to  the  great  variety 
of  municipal  transactions,  was.  What  is  the  meaning  of  the  term 
"  indebtedness  "  cw  thiLs  vsedt  What  is  "indebtedness"  within  the 
meaning  of  the  Constitution?  What  are  "debts"?  In  defining 
these  terms  it  has  been  declared  that  the  language  of  the  Constitution 
is  exceedingly  broad,  and  should  not  receive  a  narrow  or  strained 
construction,'  that  these  words  must  be  given  their  fair  and  legiti- 
mate meaning  and  general  acceptation.^  "Debt"  and  "indebted- 
ness" as  used  in  the  Constitution  are  not  used  in  any  technical  way, 
but  in  their  broad  general  meaning  of  all  contractual  obligations 
to  pay  in  the  future  for  considerations  received  in  the  present.*  But, 
as  we  shall  see,  the  courts  have,  as  matter  of  fact,  been  constrained 
to  adopt  a  construction  which  by  no  means  comes  up  to  these  canons. 
The  term  "indebtedness"  may  be  said  to  include  obligations  of 
every  character  whereby  a  municipality  agrees  or  is  bound  to  pay  a 
sum  of  money  to  another.' 

tution  of  California  prohibiting  any  will  exactly  cover,  neither  more  nor 

"county,  city,  town,  township,  ooard  less,  the  meaning  of  indebtedness  as 

of  education,  or  school  district"  from,  the  word  is  used  in  the  Constitution 

incurring   debt   exceeding   the   year's  as    applicable   to   municipalities   and 

income  without  a  previous  vote  of  the  their     complex     powers     and     their 

electors.      Robertson    v.    Trustees    of  administration. 

Alameda  Free  Public  Library,  136  CaL  «  Art.  xi.  §  3. 

403.     In    Wa^inqton,    irrigation   di&-  *  Litchfield  v.  Ballou,  114  U.  S.  190, 

tricta  have  been  hdd  not  to  oe  munici-  quoted  infra;  French  v.  Burlington,  42 

pal  corporations  within  the  constitu-  Iowa,  614. 

tional  provisions  of  that  State.    Board  *  Springfield  v.  Edwards,  84  HI.  626 ; 

of  Directors  «.  Peterson,  4  Wash.  147.  Grant  v.  Davenport,  36  Iowa,  396, 401. 

What  are  municipal  corporaHona,  see  *  Keller  v.  Scranton,  200  Pa.  St.  130, 

ante,  chap.  ii.  135 ;  infra,  §§  198,  294. 

^  The  author  takes  occasion  pre-  '  "By  the  term  'indebtedness'  as 
liminarily  to  observe  that  the  decisions  here  used,  is  meant  a  state  of  being  by 
referred  to  in  the  course  of  this  chapter  voluntary  obligation,  express  or  im- 
will  show  that  what  is  an  "indebted-  pUed,  under  l^al  liability  to  pay,  in 
ness"  in  a  general  sense  and  what. is  the  present  or  at  some  future  tmie,  for 
an  "indebtedness"  within  the  debt-  something  already  received,  or  for 
limit  provisions  of  the  Constitution  are  something  jet  to  be  furnished  or  ren- 
not  in  all  respects  coincident ;  and  will  dered.  Tnis  includes  eveiy  kind  of  in- 
further  show  that  it  is  auite  impossible  debtedness,  no  matter  in  what  manner 
to  formulate  a  single  definition  which  created  or  volimtarily  brought  about; 
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But  the  necessity  of  continuing  the  corporate  organization  and 
government  and  meeting  and  providing  for  the  ordinary  current 
expenses  of  the  city  as  they  arise  has  induced  many  of  ^e  courts 
to  hold  that  if  a  city  has  in  its  treasury,  or  at  its  immediate  com- 
mand by  the  collection  of  taxes  already  levied  or  presently  pay- 
able, means  sufficient  to  pay  such  ordinary  current  expenses, 
then  as  to  such  expenses  no  debt  within  the  constitutional  prohi- 
bition is  created  thereby.^    And  the  rule  laid  down  in  r^ard  to 


or  for  what  purpoee,  whether  it  be  for 
municipal  self-preservation  or  not: 
whether  for  pure  air,  pure  water,  good 
light,  clean  and  convenient  and  safe 
streets  and  sidewalks;  whether  it  be 
payable  now  or  hereafter,  payable 
quarterly  or  annually^  or  at  any  date 
running  on  for  thirty-four  years; 
whether  for  current  expenses,  or  fixed 
and  definite  debts  or  charges ;  whether 
for  personal  propertv  or  real  property, 
leasehold  or  ireenola,  it  is  none  the  lees 
indebtedness,  created  in  some  manner, 
and  for  some  purpose,  and  is  within  the 
purview  and  the  bar  of  the  Consti- 
tution." Spilman  v,  Parkersbuig,  35 
W.  Va.  605.  A  debt  in  its  general  sense 
is  a  specified  sum  of  money  which  is 
due  or  owing  from  one  person  to  an- 
other, and  denotes  not  only  an  obliga- 
tion of  the  debtor  to  pay,  but  the  right 
of  the  creditor  to  receive  and  enforce 
payment.  State  v.  Hawes,  112  Ind. 
323;  Valparaiso  v.  Gardner,  97  Ind. 
1 ;  Crowder  v.  Town  of  Sullivan,  128 
Ind.  486;  Laporte  v.  Gamewell  Fire 
Alarm  Tel.  Co.,  146  Ind.  466. 

»  See  post,  i  195,  Current  Expenses, 
"So  long  as  the  current  expenses  of  the 
mimicipality  are  kept  within  the  limits 
of  the  moneys  ana  assets  actually  in 
the  treasury,  and  the  current  revenues 
coUected  or  in  process  of  immediate 
collection,  the  mimicipality  may  be 
fairly  rewded  as  doing  business  on 
a  cash  basis,  and  not  upon  credit, 
even  though  there  may  be  for  a  short 
time  some  unpaid  liabilities.  In  other 
words,  amunicipality's  capacity  for 
doing  business  on  such  cash  basis 
with  outstanding  liabilities,  is  neces- 
sflurily  measured  by  the  amount  of  cash 
on  hand  and  the  available  assets  and 
resources  readily  convertible  into  cash 
to  meet  the  payment  of  such  liabilities 
as  they  become  due.  But  the  moment 
an  indebtedness  is  voluntarily  created 
'in  any  manner  or  for  any  purpose,' 
with  no  money  nor  assets  in  the  treas- 
ury nor  current  revenues  collected  or 


in  process  of  collection  for  the  payment 
of  the  same,  that  moment  such  debt 
must  be  considered  in  determining 
whether  such  municipality  has  or  has 
not  exceeded  the  constitutional  limit 
of  indebtedness."  Earies  v.  Wells,  94 
Wis.  285. 

''By  indebtedness  in  this  connec- 
tion we  mean  an  agreement  of  some 
kind  by  the  cit^  to  pay  money  where 
no  suitable  provision  nas  been  made  for 
the  prompt  discharge  of  the  obligation 
imposed  oy  the  agreement.  It  was 
obviously  the  intention  of  the  legisbr- 
ture  in  submitting,  and  the  people 
in  adopting,  the  13th  article  of  the 
Constitution,  to  arbitrarily  restrict  the 
power  of  municipal  corporations  to  con- 
tract debts  to  a  limited  per  centtmi  of 
their  taxable  property ;  and  to  require, 
when  that  limitation  has  been  reached, 
that  such  corporation  shall  be  prepared 
to  pay  whatever  value  they  may  obtain 
witnout  the  inconvenience  of  any  fur- 
ther indebtedness  for  any  purpose 
whatever."  Sackett  v.  New  Albany, 
88  Ind.  473.  In  Swanson  v.  Ottumwa, 
118  Iowa,  161,  170,  Weaver,  J.,  says: 
"Given  in  its  plainest  and  most  literal 
signification,  the  xoord  'indebtedness*  inn 
dvdes  every  Migation  by  which  one 
person  is  bound  to  pay  money,  goods, 
or  services  to  another.  Webster's  Dic- 
tionary, Debt.  Such  is  undoubtedly 
the  meaning  of  the  word  in  the  common 
usage  of  the  English-speaking  peop^, 
an<r  there  are  not  wanting  authorities 
which  extend  it  to  mere  moral  obliga- 
tions arising  from  contracts  unenforce- 
able at  law.  Baltimore  v.  Gill,  31  Md. 
375.  As  applied  to  a  municipal  cor- 
poration, 'debt,'  if  (^ven  its  broadest 
signification,  would  include  not  only 
obligations  for  extraordinary  expendi- 
tures, but  every  outstanding  warrant 
upon  the  treasury,  the  accruing  salaries 
or  officers  and  expenses  daily  arising 
for  water  supply,  street  lighting,  street 
repairs,  and  other  like  legitimate  pur- 
poses.   It  can  be  readily  seen  that  such 
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these  ordinary  current  expenses  has  been  extended  to  corUracts 
calling  for  payments  during  a  period  of  years  in  consideration  of  the 
furnishing  of  water,  light,  and  other  necessaries,  and  many  of  the 
courts  have  declared  that  such  contracts  are  not  to  be  regarded  as 
creating  indebtedness  for  the  aggregate  amount  of  the  total  payments 
contracted  to  be  made.  If  each  year's  payment  is  within  the  current 
revenue  for  the  year,  the  amount  thereof  is  not  to  be  regarded  as 
creating  indebtedness  prohibited  by  the  Constitution.^  No  indebted- 
ness, for  whatever  purpose  created,  is  exempted  from  the  prohibition 
of  the  constitutional  provisions  unless  so  expressed  in  the  Constitu- 
tion.' They  apply  to  debts  payable  in  the  future,'  and  to  debts 
already  due.* 

It  has  been  said  not  to  be  essential  to  the  existence  of  indebted- 
ness of  a  State  that  there  should  be  an  absolute  legal  right  to  coerce 
payment,  as  in  that  sense  the  State  could  never  become  indebted.^ 


rigid  literal  interpretation  of  the  word 
in  conBtruing  the  constitutional  pro- 
vision would  completel^r  paralyze  mu- 
nicipal power  in  every  city  whose  debt 
has  reached  the  prescribed  limit,  and, 
while  courts  have  propounded  the 
general  proposition  that  the  langua^ 
of  the  Constitution  in  this  respect  is 
'exceedingly  broad,  and  should  have 
no  narrow  or  strained  construction' 
(French  v.  Burlington,  42  Iowa,  614), 
and  must  be  given  'its  fair  and  le^ti- 
mate  meaning  and  general  acceptation ' 
(Grant  v.  Davenport,  36  Iowa,  396, 
401;  Springfield  v,  Edwaids,  84  IlL 
626),  a  cardful  examination  of  the  de- 
cisions discloses  the  fact  that  in  sub- 
stantiaUy  everv  jurisdiction  the  word 
'debt'  or  'indebtedness'  as  used  in  the 
limitation  placed  upon  municipal  power, 
is  eiven  a  meaning  much  less  broad 
and  comprehensive  than  it  beurs  in 
seneral  usage.  This  tendency  has 
been  more  marked  in  some  States  than 
in  others,  with  the  result  that  the  de- 
cisions are  sufficiently  at  variance  to 
fairly  justify  the  statement  of  an 
eminent  court  that,  'in  view  of  the 
wiuring  among  the  adjudged  cases, 
it  is  not  easy  to  affirm  that  the  word 
"debt"  has  a  firmly  settled  meaning.' 
Valparaiso  v,  Gardner,  97  Ind.  1. "  "No 
good  reason  has  been  advanced  to  show 
that  the  word  (indebtedness]  should 
have  any  other  than  its  ordinal^  aog- 
nification ;  ^  that  is,  the  contracting  of 
an  obligation  for  which  there  is  no 
present  means  of  payment."  Brashear 
V.  Madison,  142  Ind.  685. 


^  See  post,  i  196,  CcmtracU  calling 
for  Future  Periodical  Payments. 

'  Doon  Township  v.  Cummins,  142 
U.  S.  366;  Laporte  v.  Gamewell  Fire 
Alarm  Tel.  Ck>.,  146  Ind.  466;  French 
V.  Burlington,  42  Iowa,  614 ;  Tyler  v. 
Jester  (Tex.  Civ.  App.),  74  S.  W.  Rep. 
359. 

•  Law  V.  People,  87  111.  385 ;  Prince 
V,  People,  128  111.  443.  See  post,  {  196, 
as  to  Contracts  for  Future  Periodical 
Payments;  post,  i  198,  Obligations  pay- 
able only  from  a  Special  Fund. 

•  Grant  v,  Davenport,  36  Iowa,  396. 

•  Joliet  V.  Alexander,  194  IlL  457; 

rv.  Indianapolis,  124  Ind.  292.  See 
East  Moline  v.  Pope,  224  m.  386; 
Lobdell  V.  Chicago,  227  lU.  218.  In 
Baltimore  v.  Gill,  31  Md.  375,  Bartols, 
C.  J.,  said :  "A  debt  is  money  due  upon 
a  contract  without  reference  to  the 
<][uestion  of  the  remedv  for  its  collec- 
tion. It  is  not  essential  to  the  creation 
of  a  debt  that  the  borrower  should  be 
liable  to  be  sued  therefor.  No  suit  can 
be  maintained  against  the  State  by  one 
of  its  citizens,  and  yet  debts  are  created 
hj  the  Stato  which  it  is  bound  in  good 
faith  to  pay.  If  money  be  borrowed 
by  the  mayor  and  the  city  council 
which,  by  the  contract^  is  to  be  paid, 
it  is  immaterial  to  inqmre  whether  the 
city  is  liable  to  be  sued  therefor,  or  its 
payment  be  secured  by  the  pledge  or 
n^mothecation  of  specified  property 
held  by  the  city ;  it  would  be,  in  our 
judgment,  equally  the  creation  of  a 
debt,  within  the  meaning  of  the  Con- 
stitution, in  one  case  as  in  the  other. 
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But  it  is  essential  to  the  idea  of  a  debt  that  an  obligation  should 
have  arisen  which  entitles  the  holder  thereof  to  receive  from  the 
municipality  a  sum  of  money  which  the  latter  is  under  a  duty  to 
pay  without  regard  to  any  future  contingency  within  the  control 
of  the  municipality.^  The  fact  that  the  municipality  receives,  in 
exchange  for  the  obligation  which  it  promises  to  pay,  valvjoble  prop^ 
erty  from  which  it  derives  a  revenue  and  which  increases  its  resources 
does  not  prevent  the  creation  of  indebtedness.  The  limitation  is 
upon  what  the  city  owes,  irrespective  of  the  property  it  owns,  or  the 
demands  which  it  may  have  a  right  to  enforce  against  others.'  And 
bonds,  which  by  their  terms  a  city  is  directly  and  absolutely  bound 
to  pay,  are  none  the  less  debts  that  they  have  been  issued  for  a  local 
improvement  the  cost  of  which  is  reimbursable  to  the  city  by  an 
assessment  upon  the  property  benefited.*  Arguments  of  convenience, 
of  policy,  or  of  present  necessity  have  no  application  in  determining 
the  power  of  a  city  to  become  indebted.^  If  a  debt  be  created,  the 
form  of  the  obligation  is  not  material,  and  hence  the  limitation  applies 

The  Constitution  is  not  to  have  a  nar-  incur  debts  without  recdving  in  return 
TOW  or  technical  construction;  but  what  they  consider  of  equal  value; 
must  be  understood  and  enforced,  ac-  nor  unless  they  expect  to  profit  by  the 
cording  to  the  plain  and  common  sense  transaction.  But  the  fact  that  the 
meaning  of  its  terms."  But  the  means  property,  for  which  the  debt  is  con- 
of  judicially  enforcing  payment  is,  as  tracted,  is  valuable,  and  a  source  of 
respects  individuals  or  municipalities,  profit  or  revenue  does  not  remove  or 
onunarily  if  not  always  inherent  in  change  the  character  of  the  indebted- 
the  idea  of  a  debt,  and  the  views  just  ness.  The  purchaser,  having  become 
quoted,  if  sound,  must  have  a  very  bound  to  pay,  has  incurred  an  mdebted- 
8i)ecial  and  limited  application.  A  debt  ness  which  he  may  be  compelled  to  pay. 
without  the  ri^ht  to  enforce  payment  Being  thus  bound,  he  is  in  debt,  no  mat- 
is  almost  or  qmte  a  solecism.  See  poatf  ter  what  amount  of  |)roperty  he  may 
S  198,  Obligations  Payable  only  from  a  have  received  in  consideration  for  hia 
Special  Fund,  and  cases  there  cited,     obli^tion.     He  has  become  indebted 

^  Quill  V.  Indianapolis,  124  Ind.  292 ;   for  its  purchase." 
State  V.  Hawes,  112  Ind.  323.    See  also        •  In  Fowler  v.  Superior,  85  Wis.  411, 
Thomas  v.  Burlington,  69  Iowa,  140.       424,  bonds  were  issued  to  pav  for  a 

'  Scott  V,  Davenport,  34  Iowa,  208 :  local  improvement,  the  cost  of  which 
Jordan  v.  Andrus,  27  Mont.  22.  In  was  assessed  on  the  owners  of  the  prop- 
Scott  V,  Davenport,  supra,  MtUer,  J.,  erty  benefited.  The  court  said:  ''It 
says:  "A  part^  becomes  indebted  is  said  that  the  issue  of  these  bonds 
when  he  enters  mto  an  obl^ation  to  does  not  increase  the  indebtedness  of 
pav.  Web.  Die,  Title  'Indebted.'  A  the  city,  because  they  are  a  mcae  sub- 
deotor  is  one  who  owes  a  debt ;  he  who  stitute  for  the  assessments  which  the 
may  be  constrained  to  pay  what  he  city  owns  as  a  resource  for  their  pav- 
owes.  1  Bouv.  L.  Die.  380.  When  a  ment.  When  the  cit^  sells  the  bonds, 
man  buys  a  farm  and  executes  his  note  the  money  goes  into  its  treasury  as  the 
and  mortgage  for  the  purchase-money,  same  kind  of  substitute  or  offset.  It 
he  becomes  indebted,  although  the  is  the  indebtedness  of  the  city  the  Con- 
farm  may  be  worth  more  than  the  sum  stitution  limits,  and  nothing  else  can 
agreed  to  be  paid,  and  the  profit  or  be  considered  tnan  that."  Post,  chap- 
income  therefrom  be  more  than  suffi-  ter  on  Municipal  Bonds, 
dent  to  pa^  the  debt  as  it  falls  due.  A  *  French  v,  Burlii^ton,  42  Iowa, 
merchant  incurs  a  debt  for  goods,  614;  Windsors.  Des Moines,  110  Iowa, 
though  he  expects  to  realize  large  175;  Hebard  v.  Ashland  County,  55 
profits  thereon.     Men  do  not  oft^  Wis.  145,  147. 
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to  floating  as  well  as  bonded  debt,^  to  debts  created  by  operation  of  law 
as  well  as  by  contracts  voluntarily  made/  to  debts  arising  from 
implied  as  well  as  express  promises.'   Under  these  principles,  it  has 


>  Lake  County  v.  RollinB,  130  U.  S. 
662;  People  v.  May,  9  Colo.  80;  Law 
V,  People,  87  111.  385 ;  Prince  v.  Quincy, 
105  nf.  138;  Council  Blufifs  v,  Stewart, 
51  Iowa,  385;  Davenport  v.  Klein- 
Schmidt,  6  Mont.  502.  "It  is  idle  to 
uroe  that  the  restriction  includes  only 
a  Donded  indebtedness,  for  such  is 
neither  the  constitutional  letter  nor 
spirit.  A  floating  debt  usually  ends  in 
a  bonded  debt,  and  the  former  is  just 
as  obligatory  as  the  latter."  Erie's 
ApueaX,  91  Pa.  St.  398. 

5  Lake  County  v.  Rollins,  130  U.  S. 
662 ;  Lake  County  v,  Graham,  130  U.  S. 
674;  People  V.May,  9  Colo.  80;  Browne- 
V.  Boston,  179  Mass.  321 ;  Barnard  A 
Co.  V,  Knox  County,  105  Mo.  382,  391 
(overruling  Potter  v.  Douglas  County, 
87  Mo.  239) ;  State  v.  Wilder,  197  Mo.  1 : 
Martin  v.  Territory,  5  Okla.  188 ;  Board 
of  Com'rs  v.  Qillett,  9  Okla.  593; 
Guthrie  V.  New  Vienna  Bank,  4  Okla. 
194 ;  Grand  Island  &  N.  R.  Co.  v.  Baker, 
6  Wyo.  369.  In  Oregon,  the  Constitu- 
tion declares  ''no  county  shall  create 
any  debts  or  liabilities  which  shall 
singly,  or  in  the  aggregate  exceed  the 
sum  of  $5,000,  except  to  suppress  insur- 
rection or  repel  invasion."  As  construed 
bj  the  courts  of  that  State,  this  pro- 
vision applies  onl^  to  debts  and  liabili- 
ties which  coufUiea  voluntarily  incur  or 
create  in  their  corporate  character. 
Obligations  imposed  on  them  by  operor 
turn  of  law,  wnich  they  are  powerless 
to  prevent,  do  not  come  within  this 
provision.  Grant  County  v.  Lake 
County,  17  Oreg.  453 ;  Wormington  v. 
Pierce,  22  Greg.  606;  Burnett  v, 
Markle^,  23  Ores.  436;  Municipal 
Securities  Co.  v.  Baker  County,  33  Oreg. 
338 ;  Eaton  v.  Minnaugh,  43  Oreg.  465 ; 
Brockway  v.  Rosebuig,  46  Oreg.  77. 
Expenses  of  public  records  and  of  an 
examination  of  the  books  of  county 
officers  are  debts  incurred  compulsorily 
or  involuntarily  under  this  provision; 
but  fittings  for  vaults  where  records  are 
kept,  discretionary  expenses  for  con- 
structing and  repairing  bridges,  and 
erecting  and  repairing  county  buildings, 
the  purchase  price  of  toll  roads,  boun- 
ties for,  scalps,  expenses  of  the  poor 
farm,  and  the  expenses  of  reindexing 
and  replatting  records,  are  debts  in- 
curred voluntarily.  Municipal  Securi- 
ties Co.  V.  Baker  County,  33  Oreg.  338. 


The  cost  of  a  court  house,  the  erection 
of  which  mav  be  postponed  in  the  dis- 
cretion of  the  authorities,  is  a  debt 
voluntarily  incurred.  Eaton  v,  Min- 
naugh, 43  Oreg.  465. 

•  Utchfield  V.  Ballou,  114  U.  S.  190. 
People  V,  Msor,  9  Colo.  80,  404;  Eddy 
Valve  Co.  v.  Grown  Point,  166  Ind.  613 ; 
Windsor  v,  Des  Moines,  110  Iowa,  175. 

"There  is  no  more  reason,"  says  a 
great  judge,  "for  a  recovery  on  the  im- 
plied contract  to  repay  the  money,  than 
on  the  express  contract  found  in  the 
bonds.  The  language  of  the  Constitu- 
tion is  that  no  city^  Ac.,  'shall  be 
allowed  to  become  mdebted  in  any . 
manner  or  for  any  purpose  to  an 
amount,  including  existing  indebted- 
ness, in  the  aggregate  exceeding  five 
per  centum  on  the  value  of  its  tax- 
able property.'  It  shall  not  become 
indebted.  Shall  not  incur  any  pecu- 
niary liability.  It  shall  not  do  this  in 
any  manner.  Neither  by  bonds  nor 
notes,  nor  bv  express  or  implied  prom- 
ises. Nor  shall  it  be  done  for  any  pur- 
pose. No  matter  how  urgent,  now 
useful,  how  unanimous  the  wish.  There 
stands  the  existing  indebtedness  to  a 
given  amount  in  relation  to  the  sources 
of  payment  as  an  impassable  obstacle 
to  the  creation  of  any  further  debt 
in  any  manner  or  for  any  purpose 
whatever.  If  this  prohibition  is  worth 
anything,  it  is  as  effectual  against  the 
implied  as  the  express  promise,  and  b 
as  oindinff  in  a  court  of  chancery  as  a 
court  of  law."  Litchfield  v.  Ballou, 
114  U.  S.  190,  192,  per  Mr.  Justice 
Miller.  The  provision  of  the  California 
Constitution  that  no  municipality  shall 
incur  "  any  indebtedness  or  liability  in 
any  manner  or  for  any  purpose  exceed- 
ing in  any  year  the  income  and  revenue 
provided  for  it  for  each  year,"  without 
the  assent  of  the  voters,  refers  only  to 
indebtedness  or  liability  incurred  by  the 
act  or  conduct  of  the  municipality.  It 
has  no  apMcaium  to  the  ttaJted  salary  of 
a  vublic  officer  fixed  by  the  statute,  over 
which  the  municipality  has  no  control. 
Lewis  V.  Widber,  99  CaL  412;  distin- 
guishine  People  v.  May,  9  Colo.  80,  404, 
and  Lake  County  v.  Rollins,  130  U.  S. 
662.  See  also  Mitchell  v,  Patterson, 
120  Cal.  286.  In  Washin0on,  the  con- 
stitutional prohibition  against  incur- 
ring debt  beyond  a  certain  amount 
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been  held  that  liabilities  such  as  the  following  are  indebtedness 
within  the  meaning  of  these  constitutional  provisions:  official  sal- 
aries/ contracts  for  court  houses/  school  houses/  sewers/  street 
improvements/  services  rendered/  guaranties  of  obligations/  agree- 
ments by  which  cities,  in  consideration  of  gifts  of  library  buildings, 
agree  to  expend  yearly  a  certain  sum  for  maintenance/  rewards  for 
first  obtaining  an  artesian  well/  unliquidated  damages  to  land 
owners  from  the  construction  of  a  public  improvement.*® 

§  194.  Anticipation  of  Revennes.  —  When  a  city  has  become 
indebted  to  the  limit  permitted  by  the  Constitution,  the  municipal 
officers  are  confronted  with  the  difficulty  of  providing  for  ordinaiy 
current  expenses  before  the  receipt  of  the  revenues  of  the  current 
year.  To  enable  a  city  to  meet  these  expenses  the  rule  has  been 
recognized  that  the  municipality  may,  to  a  certain  extent,  anticipate 
lis  revenues,  and  the  liabilities  thus  incurred  in  anticipation  of  these 
revenues  are  not  debts  within  the  meaning  of  the  Constitution.  But 
in  order  to  take  these  liabilities  out  of  the  operation  of  the  Constitu- 
tion, the  tax  anticipated  must  have  been  actually  levied  or  at  least 
leviable  for  the  current  year  at  the  time  when  the  obligation  is  in- 
curred, and  it  has  been  declared  in  certain  cases  that  the  legal  effect 
of  the  contract  or  obligation  must  be  that  the  creditor  agrees  to  look 
only  to  the  revenues  so  anticipated  for  payment.  In  other  words, 
the  contract  or  agreement  must  be  in  effect  an  assignment  of  taxes 
actually  levied  without  recourse  against  the  assignor.**    And  the  fact 

without  the  assent  of  the  voters  does  *  McRae  v.  Cochise  Ck>unty,  5  Anz 

fU)t  apply  to  fees  of  vninessea  in  cnminal  26. 

cases t  to  the  fees  of  sheriffs  for  serving  "^  Keller  v.  Scranton,  200  Pa.  St.  130. 

criminal  process,  or  to  the  expense  (h  In  this  case  the  city  entered  into  a 

the  State  genenil  election,  since  these  contract  for  the  construction  of  a  viar 

expenses  are  incurred  in  executing  re-  duct  without  expense  to  it,  but  agreed 

quirements  of  the  Constitution  itself,  to  pay  all  the  damages  to  abutting 

Kauch  V.  Chapman,  16  Wash.  568.  owners.       Held,  that   these  dama^ 

^  Norton  v.  East  St.  Louis,  36  111.  were  indebtedness  within  the  meamng 

App.  171  (salary  of  a  health  officer);  of  the  Constitution. 

Board  of  Com'rs  v.  Gillett,  9  Okla.  693.  "  State  v,  McCauley,  15  Cal.  429, 

QuoBre,  455 ;  Koppikus  v.  State  Capitol  Com'rs, 

*  Hebard  V.Ashland  County,  55  Wis.  16  Cal.  248,  253;  People  v.  Pacheco, 
145.  29  Cal.  210;  People  v.  May,  9  Colo.  80, 

'  Winamac  v,  Huddleston,  132  Ind.  404;    Springfield  v.  Edwards,  84  111. 

217.  626;     Law   v.    People,    87    111.    385; 

*  atizens'  Bank  v.  Spencer,  126  Fuller  v.  Heath,  89  111.  296;  Coles 
Iowa,  101.  County   v.    Goehring,    209    III    142; 

«  Howard  v.  Smith,  91  Tex.  8.  Hodges  v.  Crowley,  186  111.  305 ;  East 

*  Norton  v.  East  St.  Louis,  36  DL  St.  Louis  v.  Flanmgan,  26  111.  App.  449 ; 
App.  171 ;  East  St.  Louis  v.  Freels,  17  Blanchard  v.  Benton,  109  111.  App.  569^ 
111.  App.  339 ;  Logansport  v,  Dykeman,  Grant  v,  Davenport,  36  Iowa,  396,  399 ; 
116  Ind.  15.  French  v.  Burlington,  42  Iowa,  614; 

^  Carter  v,  Dubuque,  35  Iowa,  416.   Austin  Mfg.  Co.  v.  Brown  County,  65 

*  Ramsey  v.  Shelby ville,  119  Ky.  180.   Neb.  60;  State  v.  Medberry,  7  Ohio  St 
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that  the  revenue  so  anticipated  and  pledged  to  the  payment  of  these 
obligations  is  wrongfuQj  diverted  to  other  uses  does  not  bring  the 
debts  thereby  created  within  the  constitutional  provision.^  But  the 
rule  that  current  revenues  may  be  anticipated  must  not  be  so  far  re- 
laxed as  to  impair  the  force  of  the  constitutional  provision,  or  nullify 
its  spirit.'  The  only  revenues  which  can  be  anticq)ated  in  this  manner 
are  those  accruing  from  the  collection  of  taxes  already  levied  or  at 
least  leviable  for  the  current  year.'  Any  anticipation  of  the  revenues 
in  excess  of  the  amount  covered  by  the  annual  levy  is  illegal.^  Hence 
a  statute  which  authorizes  the  municipality  to  levy  a  specified  tax 
yearly  for  a  period  of  ten  years  and  empowers  the  local  authorities 
to  make  the  levy  for  the  whole  period,  and  to  draw  anticipation  war- 
rants against  the  aggregate  amount  to  be  produced  by  the  tax  based 
on  the  assessment  of  the  previous  year,  is  an  attempt  to  authorize 
the  municipality  to  become  indebted  beyond  the  constitutional  limit 
and  is  invalid.^  But  these  anticipations  are  to  be  carefully  dis- 
tinguished from  the  anticipation  and  pledge  of  revenues  to  be  created 
under  a  special  assessment  to  pay  for  the  particular  improvement 
out  of  which  the  debt  arises.  The  qualifications  upon  the  anticipa^ 
tion  of  revenues  apply  only  to  revenues  to  be  raised  by  taxation  for 
the  general  purposes  of  the  municipality,  and  not  to  special  assess- 
ments, the  proceeds  of  which  are  specifically  devoted  to  the  improve- 
ment in  connection  with  which  the  indebtedness  is  created.*  As 
shown  elsewhere,^  obligations  charged  and  chargeable  solely  under 
legislative  authority  upon  and  payable  exclusively  from  a  special 
fund  to  be  created  by  the  levy  of  a  special  assessment  or  other  special 
fund  do  not  come  within  the  constitutional  prohibition. 

§  195.    Onrrent  Szpenies.  —  It  is  obvious  the  current  expenses  of 
a  municipality  for  salaries  of  public  officers,  court  expenses,  and  other 

522,  531;  Johnson  v.  Pawnee  County,        •  People  v.  May,  9  Colo.  80,  404; 

7  Okla.  686;    Shannon  v,  Huron,  9  Law   v.    People,   87    IlL    385;    Coles 

8.  Dak.  356;  Earles  v.  Welles,  94  Wis.  County  v.  Goehring,  209  IlL  142. 
285;  post,  i  295.    But  under  statutes        *  People  v.  May,  9  Colo.  80,  412. 
providing  that  warrants  shall  be  paid        •  Hodges  v,  Crowley,  186  IlL  305. 

in  the  order  of  their  issue,  those  for  any  See  also  Voss  v.  Waterloo  Water  Co., 

particular  year  are  not  a  first  charge  on  163  Ind.  69 ;    Windsor  v.  Des  Moines, 

the  revenues  of  the  year,  and  the  local  110  Iowa.  175;  Helena  Water  Works 

authorities  cannot  assign  a  portion  of  Co.  v,  Helena,  27  Mont.  205. 
the  delinquent  taxes  of  any  year  in        •  Com'rs  of  Highways  v.  Jackson, 

payment  of  a  claim.    State  v.  Hopkins,  165   111.   17,  afiTg  61   111.   App.   381 ; 

14  Wash.  59.  Windsor  v.  Des  Moines,  110  Iowa,  175 ; 

"  Phillips  V.  Reed,  107  Iowa,  331;  State  v,  Superior  Court  of  Whatcom 

Cedar  Rapids  v.  Bechtel,  110  Iowa,  196.  County,  42  Wash.  521. 

•  French  v.  Burlington,  42  Iowa,  614.        ^  Post,  {  198. 
What  are  current  expenses  and  current 
revenues,  see  post,  {  195. 
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obligations  arising  from  the  conduct  of  municipal  affairs  create  what 
is  technically  a  debt  until  paid  These  expenses  are,  in  universal 
practice,  intended  to  be  paid  from  cash  in  the  treasury  or  from  the 
current  revenues;  and  unless  they  can  be  provided  for  in  some  way, 
the  conduct  of  local  affairs  becomes  difficult  in  the  extreme,  if  not 
impracticable.  The  fact  that  these  expenses  result  in  indebtedness 
has  caused  some  courts  to  hold  that  they  are  within  the  operation 
of  the  constitutional  limitation,  and,  if  the  city  is  already  indebted 
to  the  prescribed  limit,  they  cannot  be  recovered.*  But  the  great 
weight  of  authority  adopts  a  contrary  view,  and  it  has  been  declared 
that  there  is  no  restriction  on  municipal  expenditure,  provided  it  is 
paid  as  it  goes;  what  is  prohibited  is  the  incurring  of  debt,  and  if 
the  city  has  money  on  hand,  or  provides  at  the  time  a  present  means  of 
raising  it  otherwise  than  by  loan,  it  may  within  these  limits  and  con- 
ditions contract  for  expenditure  without  other  restriction.'  Hence, 
if  the  contracts  of  municipal  corporations  do  not  overreach  their  cur- 
rent revenues,  no  objections  can  lawfully  be  made  to  them,  however 
great  the  indebtedness  of  such  municipalities  may  be;  for,  in  such 
case,  their  engagements  do  not  extend  beyond  their  present  means, 
and  so  no  debt  in  the  sense  of  the  Constitution  is  created.'  A  city 
has  a  right  to  apply  Us  current  revenues  to  the  payment  of  the  ordi- 

that  if  the  broadest  construction  of  the 
term  **debt"  be  adopted  no  officer  of 
any  public  corporation  can  purchase  for 
the  public  any  article,  no  niatter  how 
small  and  trifling,  unless  payment  for 
the  same  is  made  m  cash  at  the  time  the 
article  is  delivered,  and  that  the  general 
law  had  been  that  ordinaiy  current  or 
annual  expenses  should  be  incurred  and 
paid  from  the  taxes  as  they  were  col- 
lected, the  court  says:  ''Debt  as  used 
in  the  Constitution  is  to  be  understood 
as  a  liability  which  is  undertaken  and 
which  must  be  dischari^ed  at  some  time 
in  the  future,  but  which  is  not  to  be 
discharged  by  a  tax  levied  wthin  the 
year  in  which  the  liability  is  under- 
taken." It  added:  "A  liability  for  a 
current  expense  can  be  incurred  by  a 
municipal  corporation  for  any  one  year, 
provided  there  is  at  the  time  of  incur- 
ring the  liability  a  sufficient  sum  in  the 
treasury  of  the  city  which  may  lawfully 
be  appropriated  to  the  pa3rment  of  the 
liability  incurred,  or  if  a  sufficient  sum 
to  discharge  the  liability  can  be  raised 
by  taxation  during  the  current  year; 
and  such  a  transaction  would  not  create 
a  debt  within  the  meaninjg  of  that  word 
as  it  is  used  in  the  Constitution." 


^  Springfield  v,  Edwards,  84  III.  626 ; 
Law  V,  People,  87  111.  385;  Fuller  v. 
Chicago,  89  111.  282 ;  Prince  v.  Quincy, 

105  lU.  138;  Prince  v,  Quincy,  128  111. 
443;  Chiciugo  v,  McDonald,  176  HI. 
404;  Beard  v.  Hopkinsville,  95  Ky. 
239 :  but  quoeref  Certificates  issued  by 
a  city  to  the  effect  that  a  person  has 
advanced  a  sum  of  money  for  current 
expenses,  for  which  an  appropriation 
has  been  made,  and  that  such  sum  will 
be  paid  to  him  and  charged  to  such 
fund  on  a  specified  day,  are  invalid, 
when  the  city  is  already  indebted  to  the 
constitutional  limit.  Puller  v.  Chicago, 
89  ni.  282.  If  an  indebtedness  of  a  city 
for  current  expenses  is  illegal  as  exceeci- 
ing  the  constitutional  limit,  the  con- 
tract creating  the  debt  is  void,  though 
in  itself  executory  and  creating  only  a 
contingent  liability.  Prince  v.  Quincy, 
128  111.  443. 

*  Addyston  Pipe  &  Steel  Co.  v, 
Corry,  197  Pa.  St.  41,  48. 

•  Appeal  of  Erie,  91  Pa.  St.  398.  In 
Dawson  v.  Dawson  Water  Works  Co., 

106  Ga.  696,  the  court  discusses  the 
question  whether  current  expenses  pay- 
able from  a  levy  of  taxes  for  the  current 
year  constitute  debt  within  the  meaning 
of  the  Constitution.    After  pointing  out 
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nary  and  current  expenses  even  as  against  a  judgment  creditor;  and 
if  an  obligation  of  the  municipality  pertains  to  its  ordinary  expenses, 
and  is,  with  other  like  expenses,  within  the  limit  of  its  current  rev- 
enues for  the  year,  such  obligation  does  not  create  indebtedness 
within  the  meaning  of  the  Constitution/  These  general  views  are 
adopted  by  the  courts  of  many  States.*  » 

Although  the  constitutional  limit  has  been  reached,  vxirrarda  may 
be  issued  for  the  ordinary  current  expenses  of  the  fiscal  year  to  the 
full  amount  levied  for  that  year,  without  incurring  indebtedness 
beyond  the  constitutional  limit.  So  long  as  the  amounts  of  such 
warrants  do  not  in  the  aggregate  exceed  the  current  revenues,  no 
additional  indebtedness  has  been  incurred  thereby,  and  usually  war- 
rants thus  drawn  are  payable  in  the  order  of  presentment  for  regis- 
tration. Being  legal  warrants  when  issued,  no  subsequent  act  or 
misappropriation  of  funds  by  the  municipal  authorities  can  operate 
to  render  them  invalid.*  The  current  expenses  which  may  be  law- 
fully incurred  without  violating  the  Constitution  have  been  held  to 
include  salaries  to  the  sheriflF,  register,  and  clerk  of  a  county ;  *  salary 
due  an  alderman;  *  services  for  jurors  in  the  superior  court,  witness 
fees  in  criminal  proceedings,  sheriff's  expenses  in  serving  criminal 


'  Grant  v.  Davenport,  36  Iowa,  396. 

•  Lewis  V.  Widber,  99  Cal.  412; 
Dawson  v.  Dawson  Water  Works  CJo., 
106  Ga.  696,  713;  Sackett  v.  New 
Albany,  88  Ind.  473;  Valparaiso  v. 
Gardner,  97  Ind.  1 ;  Brashear  v.  Madi- 
son, 142  Ind.  685;  Poland  v.  Frank- 
ton,  142  Ind.  546;  Perry  County  v, 
Gardner,  155  Ind.  165 ;  French  v,  Bur- 
lington, 42  Iowa,  614;  Tuttle  v.  Polk, 
92  Iowa,  433;  Creston  Water  Works 
Go.  V.  Creston,  101  Iowa,  687;  Cedar 
Rapids  V.  Bechtel,  110  Iowa,  196;  Lay- 
cock  V,  Baton  Rouge,  35  La.  An.  475 ; 
Adams  v.  Waterville,  95  Me.  242 ;  Al- 
pena V,  Kelly,  97  Mich.  550;  McGrath 
V.  Grout,  171  N.  Y.  7:  Darling  v, 
Taylor,  7  N.  Dak.  538;  Grant  Ck>unty 
V.  Lake  County,  17  Greg.  453 ;  Reuting 
V,  Titusville,  175  Pa.  512;  Addyston 
Pipe  &  Steel  Co.  v.  Corrv,  197  Pa.  41 ; 
Shannon  v.  Huron,  9  S.  Dak.  356 ;  In  re 
State  Warrants,  6  S.  Dak.  518;  West- 
em  Town  Lots  Co.  v.  Lane,  7  S.  Dak. 
1:  Terrell  v.  Dessaint,  71  Tex.  770; 
Biddle  V.  Terrell,  82  Tex.  335 ;  McNeaU 
V,  Waco,  89  Tex.  83 ;  TVler  v.  Jester 
(Tex.  Civ.  App.),  74  S.  W.  Rep.  359; 
afif'd  97  Tex.  344;  Fenton  v.  Blair, 
11  Utah,  78;  Ranch  v.  Chapman,  16 
Wash.  568;  Hull  v,  Ames,  26  Wash. 
272 ;  Gladwin  v.  Ames,  30  Wash.  608; 


Herman  v.  Gconto,  110  Wis.  660.  The 
connate  constitutional  provision  re- 
quiring provision  to  be  made  for  the 
payment  of  the  principal  and  interest 
of  a  debt  does  not  apply  to  ordinary 
current  expenses.  See  post,  i  211, 
Requirement  that  Provision  for  Pay- 
went  be  made.  In  California^  when 
the  revenue  of  a  city  for  the  current 
year  has  been  collected  and  expended, 
it  cannot,  even  for  its  necessities  during 
the  remainder  of  the  year,  incur  obh- 
gations  to  be  met  from  the  revenues  of 
the  following  year.  Bradford  v,  San 
Francisco,  112  Cal.  537. 

*  Cedar  Rapids  v.  Bechtel,  110 
Iowa,  196;  Shannon  v.  Huron,  9  S. 
Dak.  356;  In  re  State  Warrants,  6  S. 
Dak.  518;  Western  Town  Lot  Co.  v. 
Lane,  7  S.  Dak.  1.  The  validity  of  a 
contract  for  school  furnishings,  which 
does  not  exceed  the  constitutional  limit 
when  made,  is  not  affected  by  the  fact 
that  the  board  of  education  subse- 
c^uently  incurs  debt  for  other  purposes 
in  excess  of  the  constitutional  limit. 
Peck-Williamson  Heating,  Ac.  Co.  v. 
Board  of  Education,  6  Okla.  279. 

*  McGrath  v.  Grout,  171  N.  Y.  7. 

*  Tyler  v.  Jester  (Tex.  Civ.  App.), 
74  S.  W.  Rep.  359 ;  aff'd  97  Tex.  344. 
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process,  and  expenses  incurred  at  the  general  State  election,  as  being 
necessary  expenses  made  mandatoiy  in  the  Constitution,  and  pro- 
vided for  by  the  legislature  of  the  State,  and  imposed  upon  the 
county;  ^  salaries  of  policemen,  marshal,  and  city  treasurer;^  the 
rent  of  suitable  offices  for  the  officers  of  a  city; '  labor  and  material 
furnished  in  the  building  of  a  city  jail ;  services  in  guarding  quaran- 
tine patients,  publishing  notices  and  printing  ballots  of  election, 
feeding  impounded  stock,  boarding  city  prisoners ;  insurance  on  city 
buildings;  services  in  making  assessment  rolls;  postage  and  station- 
ery for  officers,  city  printing,  the  necessary  expenses  of  the  city  clerk,* 
the  fee  of  an  architect  employed  by  the  city  to  prepare  plans  and  spec- 
ifications of  a  city  hall  and  market  house,*^  the  expense  of  an  in- 
vestigation of  county  books,*  the  expense  of  light,  water,  labor,  and 
the  like ;  ^  but  the  building  of  a  sev>er  system  is  not  to  be  regarded  as 
a  current  expense,*  nor  is  the  building  of  a  garbage  crematory  and 
the  purchase  of  a  site  therefor;*  and  the  erection  of  a  city  haU,  or 
a  building  for  the  use  of  the  city  officers,  is  an  extraordinary  expense, 
and  not  an  ordinary  and  necessary  expense  such  as  is  properly  pay- 
able from  current  revenues.^*  But  if  the  indebtedness  of  the  city 
already  equals  or  exceeds  the  constitutional  limit,  and  the  current 
revenues  are  not  sufficient  to  pay  a  contract  indebtedness  for  an 
usual  and  necessary  expense,  such  indebtedness,  although  for  a  cur- 
rent expense,  when  it  comes  into  existence  by  the  rendition  of  ser- 
vices or  the  delivery  of  property,  is  debt  within  the  meaning  of  the 
Constitution."  The  municipality  has  the  power  to  provide  for  the 
payment  of  current  necessary  expenses  out  of  the  current  general 
revenues,  even  though  the  effect  be  to  postpone  jvdgmervt  or  other  cred- 
itors." When  the  statute  defines  the  necessary  current  expenses  for 
which  provision  may  be  made  before  satisfying  a  judgment,  only 

^  Rauch  V.  Chapman,  16  Wash.  568.  not  a  current  expense  within  a  statute 

>  Hull  V,  Ames,  26  Wash.  272.  regulating  the  application  of  the  funds 

'  South  Bend  v.  Reynolds,  155  Ind.  of    the     municipalities    which     have 

70 ;  Grant  v.  Davenport,  36  Iowa,  396.  reached    the    constitutional    limit    of 

*  Gladwin  v.  Ames.  30  Wash.  608.  indebtedness. 

As  to  expenses  of  builoing  city  hall,  see  *  Herman  v,  Oconto,  110  Wis.  660. 

South  Bend  v,  Reynolds,  155  Ind.  70;  •  Mander  v.  Coleman,   109  N.  Y. 

infra.  App.  Div.  454. 

»  Houston    V,    Glover    (Tex.    Civ.  ^  South  Bend  v,  Reynolds,  155  Ind. 

App.),  89  S.  W.  Rep.  425.  70. 

•  Perry  Coimty  v,  Gardner,  155  Ind.  "  Sackett  v.  New  Albany,  88  Ind. 
165.  473 ;  Valparaiso  v,  Gardner,  97  Ind.  1 ; 

^  Poland  V.  Frankton,  142  Ind.  546;  Laporte  v.  Gamewell  Fire  Alarm  TeL 
Grant  v,  Davenport,  36  Iowa,  396.  Co.,  146  Ind.  466;  Brockway  v.  Rose- 
But  in  Helena  Water  Works  Co.  v.  burg,  46  Oreg.  77. 
Helena,  31  Mont.  243,  it  was  held  that  "  Poland  v.  Frankton,  142  Ind.  546. 
an  expenditure  to  install  and  operate  a  See  also  Grant  v.  Davenport,  36  Iowa, 
water  system  to  belong  to  the  city  is  396;  post,  }  210. 
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those  current  expenses  can  be  allowed  which  come  within  the  tenns 
of  the  statute,  and  the  city  cannot  claim  the  benefit  of  money  which 
it  has  expended  for  other  purposes^  however  necessary.* 

§  196.  Oontracts  calUng  for  Fatare  Periodical  Pasrments.  —  In 
the  case  of  contracts  by  municipalities  whereby  the  body  corporate 
agrees  to  pay  for  work  or  services  to  be  rendered,  or  for  water,  light, 
or  materials  to  be  supplied  periodiccUly  over  a  term  of  years,  a  diver- 
gence in  the  views  of  the  courts  has  arisen  similar  to  that  in  the  case 
of  current  expenses.  In  a  few  States  the  rule  has  been  adopted  that, 
as  soon  as  such  a  contract  is  entered  into,  indebtedness  to  the  amount 
of  the  aggregate  future  payments  is  deemed  to  be  incurred,  irrespec- 
tive of  any  condition  connected  with  the  rendition  of  the  services  or 
the  furnishing  of  water,  light,  or  supplies.  Where  this  view  prevails, 
the  city  is  deemed  to  be  absolutely  bound  and  to  have  no  control 
over  its  liability  or  means  of  escaping  it  other  than  by  the  act  of  the 
person  with  whom  it  contracts.  The  contract  contemplates  that  the 
services  will  be  rendered,  or  water,  light,  or  supplies  furnished,  irre- 
spective of  any  action  which  the  city  may  take,  and  inasmuch  as 
failure  to  render  the  services  or  to  furnish  the  water,  light,  or  sup- 
plies will  proceed  from  some  cause  beyond  the  control  of  the  munici- 
pality, an  indebtedness  to  the  aggregate  amount  of  the  future  pay- 
ments agreed  to  be  made  arises  immediately  upon  the  execution  of 
the  contract.'    If,  however,  at  the  time  of  making  a  contract  extend- 

^  A  statute  of  Missouri  provided  pression  a  "current  expense/'  the  de- 
that  an  execution  against  a  city  niay  termination  of  the  city  council  as  to 
be  enforced  by  mandamus  compelling  the  reasonableness  and  necessity  of  a 
a  levy  for  the  satisfaction  of  the  judg-  particular  current  expense  will  not  be 
ment,  and  that  the  whole  amount  reviewed  by  the  courts  in  the  absence 
within  the  constitutional  limit  mav  be  of  fraud  or  abuse  of  discretion.  Helena 
applied  to  the  satisfaction  of  such  debt,  Water  Works  Ck>.  v.  Helena,  31  Mont, 
''except  such  amount  as  may  be  necee-  243. 

sary  to  pay  reasonable  salanes  allowed  *  Prince  v,  Quincy,  128  111.  443 ; 
by  law  to  the  mayor,  council,  marshal,  Chicago  v.  McDonald,  176  111.  404 ;  Bal- 
constable,  attorney,  and  a  reasonable  timore  <&  O.  S.  R.  Co.  v.  People,  200  111. 
police  force."  Under  this  statute,  the  641 ;  Beard  v,  Honkinsville,  95  Ky. 
only  deductions  which  can  be  made  239;  Covington  v.  McKenna,  99  Ky. 
from  current  revenues,  as  against  a  508;  Rams^  v.  Shelbvville,  119  Ky. 
jud^ent  creditor,  are  the  salaries  180;  Niles  Water  Works  Co.  v.  Niles, 
specified  in  the  statute.  Crebs  v,  Leb-  59  Mich.  311 ;  Davenport  v.  iOein- 
anon,  98  Fed.  Rep.  549;  Webb  Gty,  schmidt,  6  Mont.  502 ;  State  v.  Helena, 
Ac.  Water  Works  v,  Carterville,  142  24  Mont.  521 ;  Read  v.  Atlantic  City, 
Mo.  101 ;  Lebanon  Light,  <&c.  Co.  v.  49  N.  J.  L.  558 ;  Himiphreys  v.  Bay- 
Lebanon,  163  Mo.  246.  When  the  stat-  onne,  55  N.  J.  L.  241 ;  Salem  Water 
ute  provides  that  after  the  city  has  Co.  v.  Salem,  5  Oreg.  29 ;  Duncan  v, 
reached  the  constitutional  limit  of  in-  Charleston,  60  S.  Car.  532 ;  Spilman  v. 
debtedness,  it  may  pay  reasonable  and  Parkersbur^,  35  W.  Va.  605.  A  con- 
necessaiy  current  expenses  from  its  tract  by  a  city  to  pay  a  yearly  sum  for 
cash  assets,  while  it  is  for  the  courts  to  a  niunber  of  years  for  water  and  electric 
determine  what  is  meant  by  the  ex-  light  creates  indebtedness  within  the 
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ing  over  a  number  of  years  and  calling  for  periodical  payments^  the 
city  is  not  indebted  beyond  the  constitutional  limits  the  total  amount 


meaning  of  the  Constitution  for  the 
total  amount  which  the  contract  pro- 
vides shall  be  paid  during  all  the  years 
it  is  to  continue,  although  it  provides 
that  the  yearly  payments  are  to  be 
made  out  of  the  annual  revenues. 
Beard  v,  Hopkinsville,  95  Ky.  239. 

A  contract  by  a  city  which  has 
reached  the  constitutional  limit  of  in- 
debtedness, for  the  maintenance  and 
lighting  of  a  definite  number  of  street 
bumps  at  a  specific  price  per  lanip  to  be 
paid  monthly,  is  wholly  void.  Chicago 
V.  Galpin,  183  111.  399.  A  contract  be- 
tween a  city  and  a  light  company  for 
the  leasing  of  an  electric  light  plant 
to  the  city  for  thirteen  years  at  a  yearly 
rental  for  $1,000,  and  interest  on  the 
company's  indebtedness  and  taxes,  in- 
surance, Ac.,  with  the  right  to  the  city 
to  purchase  the  plant  at  any  time  dur- 
ing the  lease  for  $13,000,  is  in  fact  a 
purchase  of  the  plant,  and  creates  a  debt 
against  the  city  for  the  full  amount 
agreed  to  be  paid  from  the  date  of  its 
execution.  Baltimore  &  O.  S.  W.  R. 
Co.  V.  People,  200  111.  641.  A  contract 
for  the  removal  of  garbage  calling  for 
monthly  payments  as  the  work  pro- 
gresses immediately  creates  a  debt,  and 
IS  entirely  void  if  the  city  has  reached 
its  constitutional  limit  of  indebtedness. 
Chicago  V,  McDonald,  176  IlL  404. 

The  charter  of  Portland^  Or^on,  pro- 
hibited the  city  from  contracting  in- 
debtedness exceeding  $50,000.  Under 
this  provision  an  ordinance  assuming  a 
liabiuty  of  $350,000  to  be  paid  in  semi- 
annual instalments  extending  through 
twenty  years  violates  the  cliarter  and 
is  invaud,  although  the  ordinance 
makes  provision  for  the  payment  of  the 
instalments  as  they  fall  due  by  the  levy 
of  taxes  for  that  purpose.  Coulson  v. 
Portland,  Deady,  481.  The  charter  of 
a  city  limited  the  city  debt  to  $1,000. 
The  city  made  an  agreement  to  pay  a 
water  company  $1,800  annually  for 
water  to  be  furnished  by  the  company ; 
no  provision  was  made  for  raising  or 
appropriating  revenue  to  pay  the  in- 
stalments as  they  became  due.  It  was 
held  that  the  contract  necessarily  cre- 
ated liability  exceeding  the  charter 
limit.  Salem  Water  Co.  v.  Salem^  5 
Or^.  29.  The  charter  of  a  mumci- 
pality  provided  that  its  indebtedness 
"must  never  exceed''  in  the  aggregate 
$5,000.    At  a  time  when  the  city  was 


indebted,  over  and  above  its  cash  in 
hand,  in  a  sum  of  $14,000,  evidenced 
by  outstanding  warrants,  it  entered 
into  a  contract  for  the  lighting  of  the 
city,  agreeing  to  pay  therefor  $125  a 
month  in  'Walid  warrants,"  the  con- 
tract containing  no  provision  for  the 
appropriation  of  a  special  fimd  for  pay- 
ment of  the  indebtedness.  The  court 
held  the  contract  void,  within  the  doc- 
trine of  Salem  Water  Co.  v.  Salem,  5 
Oreg.  29.  In  this  case  it  is  stated  that 
the  rule  in  the  cases  apparently  hold- 
ing a  contrary  doctrine  proceeded  upon 
the  theory  that  imder  such  a  contract 
there  is  in  fact  no  debt  until  the  ser- 
vices are  rendered,  and  the  amount  to 
be  paid  becomes  due.  The  court  said 
that  in  these  cases  it  is  either  stated  or 
clearly  intimated  that  a  contract  as 
suggested  is  void  unless  the  municipal- 
ity can  make  the  pa3rments  as  tney 
become  due  without  exceeding  its 
charter  limits.  At  the  time  the  con- 
tract in  suit  was  made  the  city  was 
indebted  in  a  sum  largely  in  excess 
of  its  charter  limits,  and  therefore  it 
could  not  issue  a  warrant  in  payment 
of  the  first  month's  rent  without  ex- 
ceeding the  limit  of  its  indebtedness, 
and  hence  the  contract  was  void  under 
that  doctrine.  See  also  Brockway  v. 
Rosebuig,  46  Oreg.  77. 

A  contract  by  a  city  having  a  bonded 
indebtedness  exceeding  the  constitu- 
tional limit  by  which  it  agrees  to  pay  a 
certain  sum  each  year  out  of  its  current 
receipts  for  a  number  of  years,  for  the 
purpose  of  supplying  the  city  with 
li^ht  and  water,  creates  indebtedness 
within  the  meaning  of  a  constitutional 
provision  requiring  the  submission  of  the 
question  of  mcumng  the  debt  to  a  vote 
of  the  people.  Duncan  v.  Charleston, 
60  S.  Car.  532.  An  ordinance  adopted 
by  a  city  which  has  already  exceeded 
the  constitutional  limit  of  indebtedness 
providing  for  the  obtaining  of  water 
for  fire,  sewerage,  and  other  municipal 

Purposes  for  a  certain  period  at  a  speed- 
ed price  payable  monthly,  appropri- 
ating from  the  amounts  as  they  become 
due,  and  ordering  the  city  council  to 
levy  annual  taxes  during  tne  term  suf- 
ficient to  meet  the  appropriation,  cre- 
ates a  general  liability  of  tne  part  of  the 
city,  and  an  indebtedness  to  the  extent 
of  the  amount  payable  for  water  fur- 
nished thereunder,  and  is  invalid  under 
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of  indebtedness  entailed  by  the  contract  is  not  the  test  of  the  validity 
of  the  entire  contract ;  if  the  contract  is  divisible,  it  may  be  enforced 
to  the  extent  of  the  difiFerence  existing  between  the  existing  indebted- 
ness and  the  aggregate  amount  which  the  city  may  incur  under  the 
Constitution.^ 

But  the  weight  of  avthorUy  and,  as  we  think,  reason  also  favor  a 
more  liberal  construction  of  the  constitutional  limitations  upon  the 
power  to  incur  indebtedness.  Municipal  contracts  calling  for  future 
payments  extending  over  a  series  of  years  usually  relate  to  water, 
light,  or  some  other  municipal  matter  which  is  regarded  a3  of  prime 
or  vital  importance  to  the  inhabitants.  If  the  municipality  has 
already  reached  its  constitutional  limit  of  indebtedness,  it  is  obvi- 
ously debarred  from  purchasing  or  establishing  a  plant  of  its  own, 
and  is  forced  to  contract  with  some  corporation  or  individual  that 
is  willing  to  incur  the  large  expense  necessary  in  erecting  works  upon 
the  faith  of  the  city  paying  annual  rentals  or  other  stipulated  com- 
pensation. A  construction,  therefore,  of  these  provisions  which  will 
debar  the  city  from  entering  into  a  contract  covering  a  period  of 
years  by  making  the  aggregate  amount  to  be  earned  and  to  be  paid 
thereunder  immediate  indebtedness  of  the  city,  would  be  disastrous 
to  the  city's  interest;  and  a  city  which  has  already  reached  the  con- 
stitutional limit  of  indebtedness  or  whose  indebtedness  closely  ap- 
proaches that  limit,  would  be  as  effectually  debarred  from  making 
such  a  contract  as  it  is  from  purchasing  or  contracting  for  the  con- 
struction of  works  of  its  own.  The  courts  have  therefore  recognized 
a  distinction  between  a  debt  in  the  sense  of  the  Constitution,  and 
a  contract  for  a  future  indebtedness  to  be  incurred  upon  the  per- 
formance by  the  contracting  party  of  the  agreement  out  of  which 
the  debt  may  arise.  They  also  recognize  a  distinction  between  the 
latter  case  and  one  where  an  absolute  debt  is  created  at  once,  as  by 
the  issue  of  bonds  for  the  erection  of  a  public  improvement,  though 
such  debt  is  payable  in  the  future  by  instalments.  In  the  one  case 
the  indebtedness  is  not  considered  to  be  created  until  the  considera^ 
tion  has  been  furnished;  in  the  other  the  debt  is  created  at  once, 
the  time  of  payment  only  being  postponed.  The  courts,  therefore, 
have  generally  held  that  contracts  by  municipalities  for  a  supply  of 
water,  light,  or  other  like  necessary  by  which  the  municipality  binds 

the  constitutional  provision.    State  v,        '  Chicago  v.  McDonald,  176  III.  404 ; 

Helena,  24  Mont.  521.    But  see  anUt  explaining   and    qualifying    East    St. 

S  195|  as  to  Current  Expenses  and  Cur-  Louis  v.  East  St.  Louis  Gas  Lkht,  Ac. 

rent  Revenues.    See  post,  }  210,  as  to  Co.,  98  IlL  415;  Carlyle  v.  Carole,  &c. 

limitations  of  debt  based  on  income  Water  Co.,  140  111.  445;   Cain  v.  Wy- 

and  revenue  for  the  current  year  oming,  104  111.  App.  538. 
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itself  for  the  payment  of  an  annual  rental  or  other  periodical  con- 
sideration for  the  water  or  light  furnished,  do  not  create  indebted- 
ness until  the  property  contracted  for  has  actually  been  furnished, 
and  the  municipality  may  contract  to  make  such  yearly  or  periodi- 
cal payments  notwithstanding  that  the  aggregate  of  such  payments 
during  the  stipulated  life  of  the  contract  may  exceed  the  amount  of 
the  indebtedness  limited  by  the  Constitution  or  by  a  charter  provi- 
sion.^   But  it  has  been  held  that  if  the  city  has  reached  the  full  limit 


»  Walla  Walla  v.  Walla  Walla  Water 
Co.,  172  U.  S.  1,  afiTg  60  Fed.  Rep.  967, 
quoted  infra.  111.  Trust  <&  Sav.  Bank 
V.  Arkansas  Gty,  40  U.  S.  App.  257; 
76  Fed.  Rep.  271;  Cunningnam  v. 
aeveland,  98  Fed.  Rep.  657;  Anoka 
Water  Works,  Ac.  Co.  v.  Anoka,  109 
Fed.  Rep.  680;  Fidelity  Trust  &  Guar. 
Co.  17.  Fowler  Water  Co.,  113  Fed.  Rep. 
560;  Centreville  v.  Fidelity  Trust  & 
Guar.  Co.,  118  Fed.  Rep.  332;  Colum- 
bia Ave.  Sav.  Fund,  &c,  Co.  v.  Dawson, 
130  Fed.  Rep.  152 :  McBean  y.  Fresno. 
112Cal.  159;  SmiUe'TrFresno  County, 
lT2  Oal.  311;  Doland  v,  Clark,  143 
Cal.  176 ;  Higgins  v.  San  Di^o  Water 
Co.,  118  Cal.  524;  Denver  v.  Hubbard, 
17  Colo.  App.  346 ;  Valparaiso  v.  Gard- 
ner, 97  Ina.  1;  Crowder  v.  Sullivan, 
128  Ind.  486;  Brashear  v.  Madison, 
142  Ind.  685;  Foland  v.  Frankton, 
142  Ind.  546;  Seward  v.  Liberty,  142 
Ind.  651;  Laporte  v.  GameweU  Fire 
Alarm  Tel.  Co.,  146  Ind.  466;  Cason  v, 
Lebanon,  153  Ind.  567;  South  Bend 
V.  Reynolds,  155  Ind.  70;  Voss  v, 
Waterloo  Water  Co.,  163  Ind.  69; 
Dively  v.  Cedar  Falls,  27  Iowa,  227; 
Grant  v,  Davenport,  36  Iowa,  396; 
Davis  V.  Des  Moines,  71  Iowa,  500; 
Creston  Water  Works'  Co.  v.  Oreston, 
101  Iowa,  687;  Blanks  v.  Monroe,  110 
La.  Ann.  944 ;   Ludington  Water  Sup- 

§ly  Co.  V.  Ludington,  119  Mich.  480; 
mith  V.  Dedham,  144  Mass.  177; 
Saleno  v.  Neosho,  127  Mo.  627 ;  Lamar, 
&c.  Water  Co.  v,  Lamar,  128  Mo.  188; 
Territory  v.  Oklahoma,  2  Okla.  158; 
Wade  V.  Oakmont,  165  Pa.  St.  479; 
Brown  v,  Corry,  175  Pa.  St.  528;  Dal- 
las Elec.  Co.  v.  Dallas,  23  Tex.  Gv.  App. 
323;  Tyler  v.  Jester  (Tex.  Civ.  App.), 
74  S.  W.  Rep.  359;  aff'd  97  Tex.  344; 
Merrill  R.  &  L.  Co.  v.  Merrill,  80  Wis. 
358;  Stedman  v.  Berlin,  97  Wis.  505; 
Oconto  Water  Works  Co.  v.  Oconto, 
105  Wis.  76;  Connor  v.  Marshfield,  128 
Wis.  280. 

In  Valparaiso  v.  Gardner,  97  Ind.  1, 
the  court  said:    "If  a  bond,  note,  or 


other  obligation  is  executed,  then, 
doubtless  a  debt  is  created,  for  such 
things  constitute  evidences  of  indebt- 
edness. So  if  the  consideration  for  tlie 
contract  is  received  at  once,  instead 
of  being  vielded  in  the  future  or  at  in- 
tervals, then  it  might  be  said  that  there 
was  a  debt ;  but  when  there  is  nothing 
owing  until  after  the  thing  contracted 
for  is  done  or  furnished,  and  that  thing 
is  a  part  of  the  necessary  yearly  ex- 
penses of  the  municipality,  there  will 
be  no  debt,  if,  when  the  thing  is  done 
or  furnished,  there  will  be  money  in  tlie 
treasury  yielded  by  the  current  rev- 
enues, sufficient  to  fully  pay  the  claim 
without  encroaching  upon  other 
funds."  Within  these  limitations  we 
regard  this  view  as  sound. 

The  charter  of  the  city  of  WaUa 
Walla  contained  a  provision  that  "the 
limit  of  indebtedness  of  the  city  is 
hereby  fixed  at  $50,000."  The  city 
granted  to  a  water  company  the  right 
to  lay  and  maintain  water  mains  for 
twenty-five  years,  and  agreed  to  pay 
to  the  water  company  for  water  sup- 
plied to  the  city  a  rental  of  $1500  per 
annum  for  twenty-five  jrears,  or  an 
aggregate  of  $37,500,  wmch,  with  an 
existing  indebtedness  for  $16,()00.  would 
create  a  debt  exceeding  the  limited 
amount  of  $50,000.  The  court  held 
that  the  annual  rental  did  ru)t  become 
indebtedness  within  the  meaning  of 
the  charter  until  the  water  appropriate 
to  each  year  had  been  furnished ;  and 
that  the  contract  with  the  water  com- 
pany did  not  create  debt  in  excess  of 
the  limit.  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1. 

Mr.  Justice  Brown,  delivering  the 
opinion  of  the  Supreme  Court  in  the 
important  case  last  cited,  said :  "There 
are  a  number  of  respectable  authorities 
to  the  effect  that  the  limitation  covers 
a  case  where  the  city  agrees  to  pay  a 
certain  sum  per  annum,  if  the  aggre- 
gate amount  payable  under  such  agree- 
ment exceeds  tne  amount  limitea  by 
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of  its  indebtedness,  a  contract  calling  for  future  payments  on  the 
property  is  void  under  the  constitutional  provision,  if  the  city  has 
no  money  in  the  treasury  yielded  by  current  taxation  or  otherwise 
to  pay  for  the  property  either  at  the  time  when  the  contract  was 
made  or  when  the  property  was  delivered  and  accepted,  although 

the  charter.  But  we  think  the  weight  ence  to  debts  incurred  for  the  salaries 
of  authority,  as  well  as  of  reason,  favors  of  municipal  officers,  members  of  the 
the  more  liberal  construction  that  a  fire  and  police  departments,  school 
municipal  corporation  may  contract  for  teachers  or  other  salaried  employees  to 
a  supply  of  water  or  gas  or  like  neoe»-  whom  the  city  necessarily  becomes  in- 
sary,  and  may  stipulate  for  the  pay-  debted  in  the  ordinary  conduct  of  mu- 
ment  of  an  annual  rental  for  the  gas  nicipal  afifairs,  and  for  the  discharse  of 
or  water  furnished  each  year,  notwith-  which  money  is  annually  raised  by 
standing  the  aggregate  of  its  rentals  taxation.  For  all  purposes  necessary 
during  the  life  of  the  contract  may  to  the  exercise  of  their  corporate  pow- 
exceed  the  amount  of  indebtedness  ers  they  are  at  liberty  to  make  con- 
limited  by  the  charter.  There  is  a  tracts  regardless  of  the  statutory 
disHncHon  between  a  debt,  and  a  con-  limitation,  provided,  at  least,  that  the 
tract  for  a  future  indebtedness  to  be  amount  to  be  raised  each  year  does  not 
incurred  provided  the  contracting  party  exceed  the  indebtedness  allowed  by 
perform  the  agreement  out  of  whicn  the  charter.  Among  these  purposes  is 
the  debt  may  arise.  There  is  also  a  the  prevention  of  fires,  the  purchase  of 
distinction  between  the  latter  case  and  fire  engines,  the  pay  of  firemen,  and  the 
one  where  an  absolute  debt  is  created  supply  of  water  by  the  payment  of 
at  once,  as  by  the  issue  of  railway  annual  rentals  therefor.  It  is  true 
bonds,  or  for  the  erection  of  a  public  that  in  the  case  of  Lake  County  v, 
improvement,  though  such  debt  be  Rollins,  130  U.  S.  662,  it  was  held  by 
payable  in  the  future  by  instalments,  this  court  that  a  similar  provision  in 
In  the  one  case  the  indebtedness  is  not  the  Constitution  of  Colorado  was  an 
created  until  the  consideration  has  been  absolute  limitation  upon  the  power  to 
furnished;  in  the  other  the  debt  is  contract  any  and  all  indebtedness, 
created  at  once,  the  time  of  payment  including  warrants  issued  for  county 
being  only  postponed.  In  the  case  expenses  such  as  for  witnesses  and 
under  consideration  the  annual  rental  iurors'  fees,  election  costs,  charges  for 
did  not  become  an  indebtedness  within  board  of  prisoners,  county  treasurers' 
the  meaning  of  the  charter  until  the  commissions^  &c.;  but  the  case  is 
water  appropriate  to  that  year  had  readily  distinguishable  from  the  one 
been  furnished.  If  the  company  had  under  consideration.  That  was  a  suit 
failed  to  furnish  it,  the  rental  would  against  a  county  upon  a  large  number 
not  have  been  payable  at  all,  and  while  of  warrants  for  current  expenses,  the 
the  original  contract  provided  for  the  defence  being  a  want  of  authority  on 
creation  of  an  indebtedness  it  was  only  the  part  of  the  county  commissioners 
upon  condition  that  the  company  per-  to  issue  warrants  which  had  been  put 
formed  its  own  obligations.  A  different  forth  after  the  limit  of  indebtedness 
construction  mi^ht  be  disastrous  to  the  had  been  reached  and  even  exceeded, 
interests  of  the  city,  since  it  is  obviously  They  were  held  to  be  void.  The  case 
debarred  from  purchasing  or  establish-  is  authority  for  the  proposition  that  if 
ing  a  plant  of  its  own,  exceeding  in  the  annual  rentals,  payaole  in  this  case, 
value  the  limited  amount,  and  is  forced  with  the  other  expenses  exceeded  the 
to  contract  with  some  company  which  limit  of  indebtedness,  the  transaction 
is  willing  to  incur  the  laige  expense  would  be  void ;  but,  as  it  appears  that 
necessary  in  erecting  water  works  upon  the  limit  of  indebtedness  was  $50,000 
the  faith  of  the  city  paying  its  annual  and  the  amount  of  the  city  debt  but 
rentals.  The  obvious  purpose  of  lim-  $16,000,  it  is  clear  that  the  payment  of 
itations  of  this  kind  in  municipal  an  annual  rental  of  but  $1500  would  be 
charters  is  to  prevent  the  improvident  unobjectionable  upon  this  ground.  If 
contracting  of  debts  for  other  than  the  such  annual  rentals  exceed  the  limit  of 
ordinary  current  expenses  of  the  mu-  indebtedness,  a  differmt  question  would 
nicipality.     It  certainly  has  no  refer-  be  presented." 
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there  were  sufficient  funds  on  hand  to  pay  for  it  at  the  time  fixed  by 
the  contract  for  payment.' 

In  Oeorgia,  the  courts  have  held  that  a  contract  for  a  supply  of 
water  on  the  credit  of  the  city  for  a  longer  period  than  one  year  creates 
indebtedness  within  the  meaning  of  the  constitutional  provision  of 
that  State,  but  that  where  a  contract  is,  by  its  terms,  to  run  for 
twenty  years,  each  year's  payment  to  be  paid  semi-annually  from 
year  to  year,  it  is  operative  from  year  to  year  so  long  as  neither 
party  renounces  or  repudiates  it.'  This  result  is  arrived  at  by  a 
course  of  reasoning  which  does  not  yield  full  assent  either  to  the  doc- 
trine of  those  States  which  hold  that  current  expenses  payable  from 
the  income  and  revenue  of  the  year  constitute  indebtedness  within 

*  Id    Laporte    v.    Gamewell    Fire  money  to  pay  it,  there  would  be  no 

Alarm  Tel.  Co.,  146  Ind.  466,  on  August  restraint  upon  the  power  of  a  munici- 

5,  1890,  the  city  contracted  for  the  instal-  pality  to  become  indebted."    This  case 

ment  of  a  fire  alarm  system^  the  price  to  was  followed  in  Voss  v,  Waterloo  Water 

bepayableMay  1, 1891.   The  work  was  Co.,  163  Ind.  69.    See  also  W^illa  Walla 

completed  and  accepted  December  18,  v.  Walla  Walla  Water  Co.,  172  U.  S.  1 

1890.    The  court  declared  that  the  in-  Sackett  v.  New  Albany,  88  Ind.  473 

debtedness  came  into  existence  when  South  Bend  v.  Reynolds,  155  Ind.  70 

the  work  was  completed  and  accepted,  Brockway  v.   Rosebui^g,  46  Oreg.  77 

if  not  before.    At  that  time  there  was  A  city  contracted  for  the  erection  of 

not  sufficient  cash  in  the  treasury  to  a  market  house  and  agreed  to  pay  an 

pay  the  debt,  and  it  was  held  that  the  annual  rent^  for  a  term  of  years.    It 

constitutional  provision  was  violated,  was  already  indebted  to  its  constitu- 

It  was  urged  that  the  debt  was  not  pay-  tional  limit,  and  no  claim  was  made 

able  untilMay  1,  1891,  when  there  was  that  the  rental  would  be  met  from  the 

sufficient  cash  in  the  treasury  to  pay  it,  annual  revenues.    Held  that  indebted- 

but  the  court  declared :  "The  rule  is  nessin  violation  of  the  Constitution  was 

that  the  cash  must  be  in  the  treasury  immediately  created.    Appeal  of  Erie, 

to  pay  the  same  when  it  comes  into  91  Pa.  St.  398.    Where  a  city  is  in- 

existence,  not  when  it  becomes  due."  debted  to  the  constitutional  limit,  it 

With  reference  to  this  ruling,  it  said :  may  not  evade  the  constitutional  pro- 

"  It  is  clear  that  whenever  a  city  whose  hibition  by  contracting  to  pay  **  hydrant 

indebtedness    exceeds    the    constitu-  rentab^'  for  a  term  m  years  as  a  con- 

tional  limit  does  not  have  the  money  sideration  for  the  acquisition  of  a  sys- 

on  hand  arising  from  current  revenues  tem  of  water  works,  especially  where 

to  meet  its  debts  of  whatever  character  it  appears  that  the  so-called  "rentab" 

as  they  come  into  existence,  whether  greatly  exceed  the  usual  and  reasonable 

for  light,  water,  or  labor,  or  any  other  rate.     Hall  v.  Cedar  Rapids,  115  Iowa, 

expense,  the  city  has  become  indebted,  199. 

and  the  Constitution  is  violated.    It  is        '  Cartersville   Improvement  Co.  v. 

not  sufficient,  however,  merely  to  have  Cartersville,  89  Ga.  683 ;  Cartersville 

on  hand  enough  money  to  pay  each  Water  Co.  v.  Cartersville,  89  Ga.  683; 

indebtedness  as  it  comes  into  existence,  Dawson  v.  Dawson  Water  Works  Co., 

but  the  same  must  be  paid  as  it  comes  106  Ga.  696 ;  McMaster  v.  Waynesboro, 

into  existence,  or  there  must  be  enough  122  Ga.  231.    See  also  Lewis  v.  Lofly, 

money  on  hand  to  pay  all  of  such  in-  92  Ga.   804;   Habersham   County  v. 

debtedness  outstanding,  or  there  will  Porter  Mfg.  Co.,  103  Ga.  613;  Wilkins 

be  an  indebtedneto  created  and  the  v,  Wa3mesDoro,  116  Ga.  359;  Epping 

Constitution  be  thereby  violated.     If  v,  Columbus,   117  Ga.  263.    But  see 

to  avoid  the  constitutional  inhibition  Columbia  Ave.  Sav.,  &c.  Co.  t^.  Dawson, 

it  is  only  necessary  to  have  on  hand  130  Fed.  Rep.  152,  where  the  Federal 

sufficient  money  to  pay  an  indebted-  court  dissented  from  the  conclusions  of 

ness  when  it  comes  into  existence,  with-  the  State  court,  and  held  that  such  a 

out  paying  or  keeping  on  hand  enough  contract  did  not  create  debt. 
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the  meaning  of  the  Constitution,  and  cannot  be  incurred  if  the  con- 
stitutional limit  has  been  reached,  or  to  the  doctrine  of  those  States 
in  which  it  is  held  that  current  expenses  payable  from  and  within 
the  revenues  of  the  year  do  not  constitute  indebtedness,  and  that  a 
contract  may  be  made  covering  a  term  of  years  in  each  year's  pay- 
ment is  within  the  revenues  of  the  successive  years.  The  Constitu- 
tion of  the  State  of  Georgia  declares  that  the  debt  hereafter  incurred 
by  any  municipality  shall  not  exceed  seven  per  cent  of  the  assessed 
value  of  taxable  property  and  no  municipali^  shall  incur  "  any  new 
debt"  with  certain  exceptions  without  the  assent  of  the  voters  at  an 
election  for  the  purpose.*  There  are  further  provisions  in  the  Con- 
stitution requiring  municipalities  incurring  bonded  indebtedness  to 
provide  for  the  assessment  and  collection  of  an  annual  tax  sufficient 
to  pay  the  principal  and  interest  of  the  debt  within  thirty  years,  and 
prohibiting  the  incurring  of  "any  debt "  until  provision  therefor  shall 
have  been  made  by  the  municipal  government.^  In  applying  these 
provisions  it  is  held  that  the  Constitution  was  framed  and  adopted 
in  the  light  of  the  fact  that  it  has  always  been  the  rule  that  salaries 
and  all  expenses  of  government  are  paid  by  the  year  out  of  taxes 
raised  during  the  year  in  which  the  service  to  be  compensated  was 
rendered,  and  that  the  Constitution  must  therefore  be  understood  as 
prohibiting  a  liability  which  is  undertaken  and  which  must  be  dis- 
charged at  some  time  in  the  future,  but  which  is  not  to  be  discharged 
by  a  tax  levied  within  the  year  within  which  the  liability  is  under- 
taken. But  this  is  the  only  exception  which  is  permissible  under  the 
language  of  the  Constitution.  The  municipal  authorities  cannot  be 
allowed  to  anticipate  far  into  the  future  the  needs  and  expenses  dur- 
ing each  year,  and  to  fix  in  advance  an  amount  which  shall  be  paid 
for  current  expenses  and  make  a  contract  under  which  the  other  con- 
tracting party  has  a  right  from  year  to  year,  by  simple  performance, 
to  put  himself  in  a  position  where  he  can  demand  of  the  authorities 
a  discharge  of  the  obligation.  If  such  a  resort  were  to  be  allowed, 
the  Constitution  would  furnish  no  protection  to  the  taxpayers.'    But 

*  Ga.  Const.,    1877,  art.   vii.   }  7,  brought  to  these  concludons  as  to  what 

par.  1.  was  the  intention  of  the  framers  of  the 

'  Ga.   Const.,    1877,   art.  vii.   }  7,  Constitution  in  the  matter  of  debts  to 

par.  2 ;   $10,  par.  1.  be  incurred  bv  municipal  corporations : 

■In  Dawson  v.  Dawson  Water  (1)  The  word  'debt' is  not  to  be  con- 
Works  Co.,  106  Ga.  696,  713,  the  court  strued  in  its  broad  and  unrestricted 
sumniarized  its  conclusion  as  follows :  sense,  of  a  liability  by  one  person  to 
''Taking  into  consideration  all  of  the  pay  money  or  other  thing  of  value  to 
provisions  of  the  Constitution  which  another.  (2^  A  liability  for  a  current 
deal  with  this  subject  of  debts  to  be  expensecan  be  incurred  by  a  municipal 
incurred  by  the  public,  and  taking  corporation  for  any  one  year,  provided 
into  consideration  the  matters  of  pub-  there  is,  at  the  time  of  incurring  the 
lie  history  above  referred  to,  we  are  Uability,  a  sufficient  sum  in  the  treas- 
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this  conclusion  obliged  the  court  to  go  a  step  further.  If  a  contract 
has  been  made  for  a  supply  of  water  or  other  necessity  covering  a 
term  of  years,  and  if  the  water  is  supplied  subsequently  to  the  first 
year,  the  supply  is  still  of  such  a  nature  that  it  should  be  paid  out 
of  the  revenues  of  the  year  during  which  it  is  received,  and  the  munici- 
pality having  accepted  the  benefit  must  pay  therefor,  the  obligation 
to  pay  resting  largely  upon  the  principle  of  an  implied  contract  to 
pay  for  necessary  expenses  out  of  the  year's  revenues  during  which 
such  expenses  are  incurred.  Hence  the  result  followed  that  a  con- 
tract such  as  was  before  the  court  obliged  the  court  to  give  effect  to 
its  terms  until  it  was  repudiated  by  either  party. 

§  197.  Oaah  in  the  Oity  TreaBury.  —  The  cash  in  the  city  treasury 
affects  the  power  to  incur  debt;  as  an  immediate  means  of  paying 
and  discharging  a  liability  presently  incurred,  it  may  fairly  be  claimed 
that,  notwithstanding  the  obligation  of  the  contract  out  of  which  the 
liability  grows,  the  city  is  to  the  extent  of  such  cash  operating  on  a 
cash  basis  without  incurring  a  debt  within  the  meaning  of  the  Con- 
stitution.* We  have  already  seen^  that  contracts  for  current  and 
ordinary  expenses  which  are  within  the  current  revenues  do  not 
create  indebtedness  within  the  meaning  of  the  Constitution,  and  that 
this  principle  is  applied  in  many  States  to  contracts  calling  for  future 
periodical  payments  extending  over  a  term  of  years.  In  those  States 
where  these  rules  are  applied,  if  at  the  time  of  contracting  the  lia- 
bility there  is  cash  in  the  city  treasury  applicable  to  the  discharge 

ury  of  the  city  which  may  ]awf\illy  be  under  which  the  liability  arose  was 
appropriated  to  the  payment  of  the  made,  is  a  debt  within  the  meaning  of 
iiabilitv  incurred,  or  if  a  sufficient  sum  the  Constitution,  and  cannot  be  in- 
to diflcnarge  the  liability  can  be  raised  curred  without  the  preliminary  sanc- 
by  taxation  during  the  current  year ;  tion  of  a  popular  vote,  unless  it  be  for 
and  such  a  transaction  would  not  ere-  a  temporaiy  loan  to  supply  casual  de- 
ate  a  debt  within  the  meaning  of  that  ficiencies  of  revenue." 
word  as  it  is  used  in  the  Constitution.        ^  As  the  sting  of  municipal  debt  is 

(3)  It  was  the  purpose  of  the  Consti-  taxation,  which  is  often  the  only  and 
tution  to  provide  a  system  of  finance  always  the  main  resource  or  means  of 
for  subordinate  pubuc  corporations,  payment,  a  leadUn^  object  of  the  con- 
imder  which  there  should  be  each  year  stitutional  debt  limitation  is  to  save  the 
contracts  made  for  the  expenses  of  the  taxpayers  from  the  burden  of  undue 
year,  and  these  were  to  be  paid  out  of  or  heavy  taxation.  As  cash  on  hand 
moneys  arising  from  taxes  levied  dur-  actually  available  to  dischaige  a 
ing  the  year,  that  is,  that  each  year's  liability  incurred  relieves  or  exonerates 
expense  should  be  paid  by  taxes  levied  to  that  extent  the  municipality  from 
during  the  year,  and  no  item  of  ex-  the  necessity  of  levying  taxes  to  pay 
pense  was  to  be  paid  except  out  of  the  such  liability,  the  doctrine  of  the  courts 
taxes  levied  dunn^  the  year  in  which  stated  in  the  text  seems  to  the  author 
the  contract  for  such  expense  was  made,   to  be  a  reasonable  and  sound  expod- 

(4)  Any  liability  which  was  not  to  be  tion  of  the  Constitution.  Posl^  §§  198, 
discharged  by  money  already  in  the   199. 

treasury,  or  by  taxes  to  be  levied  dur-        •  Ante,  §§  195,  196. 
ing  the  year  in  which  the  contract 
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of  the  obligation  when  it  matures,  then  to  the  extent  of  such  cash 
no  debt  is  created  within  the  meaning  of  the  constitutional  limits^ 
tion.^  The  issuing  of  a  vxirrant  payable  from  cash  in  the  treasury  is 
not  the  creation  of  a  debt  against  the  city,  but  merely  an  appropria- 
tion  of  a  part  of  the  cash  on  hand.' 

^  Reuting  v.  TitusviUe,  175  Pa.  St.  creating  a  debt  by  carrying  out  con- 
512 :  Earles  v.  Wells,  94  Wis.  285.  In  tracts  for  the  construcHon  of  vtater 
Adayston  Pipe  &  Steel  Co.  v.  Corry,  works  at  an  expense  of  about  920,000. 
197  Pa.  St.  41,  the  city  had  entered  The  debt  of  the  city  already  exceeded 
into  a  contract  for  the  building  of  a  the  constitutional  limit.  It  had  on 
sewer  at  a  cost  of  $57,000,  $9,300  of  hand  in  a  water  fund  about  $14,000. 
which  was  to  be  paid  out  of  the  gen-  In  this  situation  the  court  held  that  the 
eral  sewer  fund  and  the  remainder  to  contract  created  indebtedness  within 
be  assessed  upon  the  property  benefited  the  meaning  of  the  Constitution,  and 
b^  the  contemplated  sewer.  Speaking  was  void,  saying,  ''That  the  city  over 
with  reference  to  the  amount  which  and  above  its  other  obligations  for 
was  payable  from  the  sewer  fund,  the  current  ejroenses,  does  not  have  the 
court  said:  ''As  to  the  $9,300  to  be  paid  money  witn  which  to  pay  on  the  con- 
by  the  dty  out  of  the  general  sewer  tracts  in  question,  is  without  doubt  in 
fund,  there  is  nothing  In  the  case  stated  my  mind.  It  makes  a  showing  that  it 
to  show  that  the  amount  was  not  then  can  pay  them  out.  But  that  is  not  the 
in  the  city  treasury  or  payable  and  question.  It  hopes  to  pay  out  and 
subsequently  paid  out  of  the  current  perhaps  without  interest.  It  is  making 
revenues.  This  item,  therefore,  did  not  a  liability.  It  does  not  have  the  money 
increase  the  city's  indebtediiess  in  the  with  which  to  meet  the  liability.  But 
prohibited  sense.  There  is  no  con-  it  says  it  has  part  of  the  money,  and  the 
stitutional  restriction  on  municipal  balance  from  time  to  time  it  will  receive 
expenditure,  provided  it  is  paid  as  it  by  the  collection  of  taxes.  That  is 
goes.  What  is  prohibited  is  the  incur-  going  in  debt,  just  as  much  as  the 
ring  of  debt.  It  the  city  has  money  on  farmer  who  buys  the  adjoining  tract  of 
hand  or  provides  at  the  time  a  present  land,  who  pays  part  of  the  purchase 
means  of  raising  it  otherwise  tnan  by  price  at  the  time,  and  expects  to  pay 
loan,  it  may  contract  for  expenditure  the  balance  soon  from  his  collections, 
without  restricticm."  Whether  a  party  is  in  debt  does  not 

In  Brashear  v,  Madison,  142  Ind.  depend  upon  his  net  worth.  That  b 
685,  the  city  entered  into  a  contract  one  definition  of  '  solvency.'  but  not  of 
for  the  construction  of  a  fire  alarm  sys-  'indebtedness.'"  It  will  oe  observed 
tern  at  a  cost  of  $5,000.  At  the  time  that  this  case  relates  not  to  an  ordinary 
when  the  contract  was  made  it  was  al-  and  necessary  current  expenditure  for 
ready  indebted  beyond  the  limit  fixed  a  municipal  supply,  but  to  a  debt  in- 
by  tne  Constitution.  It  appeared,  how-  curred  for  what  is  usually  a  capital 
ever,  that  there  were  funds  in  the  expenditure,  that  b,  for  a  permanent 
treasury  amounting  to  upwards  of  improvement  payable  out  of  capital 
$50,000;  that  of  this  amount  $44,000  and  not  income  or  revenue,  a  distinc- 
was  appropriated  for  the  payment  of  tion  material  to  be  kept  in  mind, 
interest  upon  the  city  indebtedness  *  Springfield  v.  Edwards,  84  lU.  626 ; 
and  for  other  necessary  purposes.  Law  t;.  People,  87  HI.  385;  Fuller  v. 
among  which  purposes  was  the  item  Heath,  89  HI.  296;  Blanchard  v. 
"fire  $6,000,"  and  that  at  the  date  Benton,  109  111.  App.  569;  Dively  v. 
of  the  contract  about  $28,000  of  these  Cedar  Falls,  27  Iowa,  227.  In  Doon  v, 
current  revenues  were  unexpended.  Cummins,  142  U.  S.  366,  Mr.  Justice 
So  far  as  appeared,  the  $6,000  was  Oray,  after  citing  the  authorities,  stated 
Wins  in  the  treasunr  to  be  expended  that  the  rule  as  settled  by  the  Supreme 
lor  nre  purposes  as  the  common  council  Court  of  Iowa  is  that  the  "consti- 
might  judge  best.  It  was  held  that  tutional  restriction  includes  not  only 
the  contract  did  not  create  indebted-  municipal  bonds,  but  all  forms  of  in- 
ness  within  the  meaning  of  the  Con-  debtedness  except  warrants  for  money 
stitution.  CSty  Water  Supply  Co.  v.  actually  in  the  treasury,  and  perhaps 
Ottumwa,  120  Fed.  Rep.  309,  was  a  contracts  for  ordinary  expenses  withm 
suit  in  eouity  to  enjoin  the  city  from  the  limits  of  the  current  revenues." 
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§  198.  ObUgatioiui  Payable  only  from  a  Special  Fund.  —  In  the 
case  of  streets,  sewers,  and  other  local  improvemerUa,  which  are 
payable  from  the  proceeds  of  special  assessments  upon  the  property 
benefited  thereby,  a  contract  which  provides  that  the  contractor 
shall  be  paid  from  such  assessments,  that  he  shall  have  no  right  of 
recourse  against  the  municipality  or  its  property,  or  its  general  power 
of  taxation,  and  that  the  only  duty  of  the  municipality  shall  be  to 
levy,  collect,  and  pay  over  the  special  assessments,  does,  not  create 
any  indebtedness  on  the  part  of  the  municipality  within  the  mean- 
ing of  the  constitutional  limitation,  although  the  city  is  a  party  to 
the  contract,  although  the  money  is  payable  through  its  general 
treasury,  and  although  it  issues  certificates,  warrants,  or  bonds  pay- 
able out  of  such  special  fund  for  the  payment  of  the  cost  of  the 
improvement.  Under  such  a  contract  no  judgment  in  personam 
against  the  city  for  non-payment  of  the  cost  is  justified,  no  charge 
can  be  enforced  against  its  general  assets,  nor  can  a  resort  be  had  to 
general  taxation  for  the  purpose  of  satisfying  the  claim.  When  the 
rights  of  the  contractor  are  so  limited,  there  is  no  debt  within  the 
debt-limit  provision  of  the  Constitution.*    These  principles  receive 

16  N.  Dak.  25;  111  N.  W.  Rep.  616; 
Kronsbein  v.  Rochester,  76  N.  Y .  App. 
Div.  494 ;  Little  v.  Portland,  26  Or^. 
235;   Addyston  Pipe  &  Steel  Co.  v. 
Cony,   197  Pa.  St.  41;  Gable  v.  Al- 
toona.  200  Pa.  St.   15;  Galveston  «. 
Heard,  54  Tex.  420;  Baker  v.  Seattle, 
2  Wash.  576 ;  Soule  v,  Seattle,  6  Wash. 
315:  Austin  v,  Seattle,  2  Wash.  667 
Faulkner  v,  Seattle,   19  Wash.    320 
ante,   §   194;  past,   S§  199,  200,  294 
also  chapter  on  Municipal  Bonds. 

Certificates  issued  for  the  purpose 
of  laying  out  or  improving  a  piblic 
park  ana  payable  amy  out  of  a89es&- 
ments  upon  tne  property  benefited  by 
the  opening  of  the  park  do  not  con- 
stitute indebtedness  \dthin  the  mean- 
ing of  the  constitutional  limitation. 
Kansas  aty  v.  Ward,  134  Mo.  172; 
Kelley  v.  Minneapolis,  63  Minn.  125. 
An  act  to  establish  a  dispensary  for 
the  city  of  Rome,  Ga.,  allowed  the 
dispensary  commissioners  to  borrow 
money  and  to  make  purchases  on  credit, 
and  to  pledge  the  proceeds  of  sales  and 
the  stock  on  hand  for  the  payment  of 
these  debts.  It  was  held  that  this 
statute  did  not  create  a  debt  against 
the  city,  as  persons  contracting  must 
look  to  these  sources  only  for  payment. 
Chamlee  v.  Davis,  115  Ga.  266.  The 
awarding  of  damages  for  laying  out  a 
new  road  which  by  the  express  terms 


>  Vickrey  v.  Sioux  aty,  115  Fed. 
Rep.  437 ;  Coleman  v.  New  Kensington, 
140  Fed.  Rep.  684 ;  Mankato  v.  Barber 
Asphalt  Co..  142  Fed.  Rep.  329; 
McGilvery  v.  Lewiston,  13  Idaho.  338; 
90  Pac.  Rep.  348;  Springfield  v, 
Edwards,  84  111.  626;  Fuller  v.  Heath, 
89  111.  296;  Jacksonville  R.  Co.  v, 
Jacksonville,  114  111.  562;  Griswold  v. 
East  St.  Louis,  47  lU.  App.  480; 
Blanchard  v.  Benton,  109  HI.  App.  569 ; 
Strieb  V.  Cox,  111  Ind.  299;  Board, 
&c.  V.  HiU,  115  Ind.  316;  Quill  v.  In- 
dianapolis, 124  Ind.  292 ;  New  Albany 
V,  McCuUoch,  127  Ind.  500 ;  Laporte  v. 
Gamewell  Fire  Alarm  Tel.  Co.,  146  Ind. 
466;  Board  v.  Harrell,  147  Ind.  500; 
Board  v.  Reeves,  148  Ind.  467 ;  Davis 
V,  Des  Moines,  71  Iowa,  500;  Tuttle  v, 
Polk,  92  Iowa,  433 ;  Clinton  v.  Walliker, 
98  Iowa,  655;  Fort  Dodge  El.  L.  & 
Power  Co.  v.  Fort  Dodge,  115  Iowa, 
568;  Grunewald  v.  Cedar  Rapids,  118 
Iowa,  222;  Corey  v.  Fort  Dodge,  133 
Iowa,  666;  111  N.  W.  Rep.  6;  Carletts- 
burg  V,  Self,  25  Ky.  Law  Rep.  161;  74 
S.  W.  Rep.  1064;  Adams  v,  Ashland 
(Ky.),  80  S.  W.  Rep.  1105;  Lansing  v. 
Van  Gorder,  24  Mich.  456;  Kansas 
City  V,  Ward.  134  Mo.  172;  State  ». 
Neosho,  203  Mo.  40;  101  S.  W.  Rep. 
99;  Atkinson  v.  Great  Falls,  16  Mont. 
372:  State  v.  Helena,  24  Mont.  521; 
Vallelly  v.  Grand  Forks  Park  Com'rs, 
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their  natural  and  logical  application  where  the  city  acts  as  the  in- 
termediary or  instrument  by  which  the  improvement  is  effected, 
merely  arranging  for  the  improvement,  contracting  for  the  work, 
and  collecting  from  the  parties  benefited  the  amount  of  the  special 
assessment.  It  is  eminently  proper  that  under  such  circumstances  / 
the  recourse  of  the  contractor  should  be  confined  to  the  special  assess-  ( 
ments,  because  the  private  and  local  interests  really  dominate  the  ^ 
general  public  interests  of  the  city.  But  where  the  improvement 
is  one  which  affects  the  welfare  of  the  city  at  large  and  is  not 
properly  payable  from  a  local  assessment,  different  considerations 
arise.  The  city  then  is  acting  for  the  whole  body  of  the  people,  and 
all  the  citizens  receive  the  benefit  of  the  improvement.  A  tax  made 
for  the  improvement  must,  in  justice,  be  laid  upon  the  whole  tax- 
payers of  the  body  corporate,  and  if  the  improvement  is  to  be  paid 
for  by  taxation,  recourse  must  be  had  to  the  general  exercise  of  the 
power  of  taxation  of  the  municipality.  Even  in  an  improvement  of 
general  interest  to  the  city,  it  may,  under  some  conditions,  be  possi-i 
ble  to  create  a  special  fund  out  of  which  the  expense  of  the  improve-! 
ment  may  be  paid  without  creating  indebtedness  of  the  municipality.! 
For  example,  it  has  been  held  that  a  contract  under  statutory  au- 
thority with  a  person  advancing  money  to  complete  a  system  of 
water  works  by  which  a  special  fund  is  created  out  of  a  certain  per- 
centage of  the  receipts  of  the  water  works,  which  fund  is  set  apart 
for  the  liquidation  of  the  moneys  advanced  without  any  obligation 
being  assumed  by  the  city  except  to  make  payment  out  of  the  special 
fund  as  it  accrues,  does  not  create  indebtedness  within  the  meaning  . 
of  the  constitutional  provisions.*    On  the  like  principle  it  was  held  V 

of  the  statute  are  payable  from  the  pro-  Btate  v.  Whatcom  County,  42  Wash. 
ceede  of  a  special  assessment  only,  is  not  521;  85  Pao.  Rep.  256,  that  where  an 
the  creation  of  any  debt,  either  present  ordinance  provided  for  a  special  assess- 
or contingent,  but  is  in  the  nature  of  a  ment  for  the  raising  of  compensation 
sale  for  cash,  the  title  remaining  in  the  for  property  taken,  the  ordinance  did 
owner  until  payment  is  made.  Com'rs  not,  by  providing  also  that  "any  part 
of  Highways  v,  Jackson,  165  111.  17.  of  the  compensation,  damages,  or  costs 
See  sdso  State  v.  Superior  Ct.  of  What-  that  is  not  fully  assessed  against  said 
com  County,  42  Wash.  521.  property  benefited  shall  be  paid  from 

*  Winston  v,  Spokane,  12  Wash,  the  general  fund  of  the  city,^'  put  the 
524;  post,  |§  199,  294.  See  also  taxpayers  in  a  position  to  raise  any 
Kenyon  v.  Spokane,  17  Wash.  57:  Question  as  to  the  limit  of  the  municipal 
State  V.  Neosho,  203  Mo.  40;  101  S.  W.  debt,  especially  when  it  appeared  that. 
Rep.  99.  The  fact  that  such  special  besiaes  the  provision  in  the  ordinance 
fund  is  not  in  existence  at  the  time  for  a  special  assessment,  the  city  had 
when  the  bonds  are  issued  and  the  also  taken  a  penal  bond  from  interested 
money  borrowed,  does  not  make  ex-  property  owners  conditioned  that  the 
penditures  incurred  on  the  credit  of  the  city  should  not  be  called  upon  to  con- 
fund  and  which  are  only  payable  there-  tribute  any  funds  to  the  cost  of  the 
from  an  indebtedness  against  the  city,  improvement.  Quaret  In  State  v. 
Faulkner  v.  Seattle,  19  Wash.  320.  Clausen,  40  Wash.  95,  it  was  held  that 
Following  these  cases,  it  was  held,  in  where  a  dty  is  indebted  to  its  constitu- 
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that  an  issue  of  bonds  for  the  purpose  of  purchasing  the  plant, 
franchises,  &c.  of  a  water  works  system  under  a  statute  providing 
that  the  bonds  should  be  paid  from  the  income  of  the  water  works, 
and  that  none  of  the  city's  funds  raised  by  taxation  should  be  ap- 
plied to  their  payment,  is  not  a  contracting  of  debt  by  the  city  within 
the  inhibition  of  the  Constitution.*  If  the  fund  from  which  the 
obligations  are  to  be  paid  is  to  be  seated  by  the  levy  of  a  tax  under 
the  general  power  of  taxation  vested  in  the  municipality,  although 
the  contract  stipulates  that  no  general  indebtedness  for  the  stipulated 
amount  shall  be  created  against  the  city,  and  that  the  only  obligation 
undertaken  by  the  city  is  to  levy,  anticipate,  and  pledge  the  tax  agreed 
to  be  imposed,  indebtedness  is  created,  and  the  contract  is  void  if 
the  existing  indebtedness  of  the  municipality  has  reached  the  con- 
stitutional limit.' 

The  question  whether  under  the  Iowa  G)nstitution  the  legislature 
may  by  statute  authorize  a  city  to  make  a  contract  payable  exclvr 
sivdy  from  a  special  levy  for  the  purpose  of  defraying  the  cost  of  an 
improvement  of  general  interest,  such  as  water  works,  without 
creating  indebtedness,  has  been  before  the  State  and  Federal  courts 
in  two  cases,  involving  the  same  statute,  ordinance,  and  contract, 
and  decisions  were  rendered  by  these  courts  diametrically  opposed 
to  each  other.  The  State  court  held  that  the  legislature  might 
properly  authorize  the  levy  of  such  a  tax;  that  a  fund  created  thereby 
was  essentially  a  special  fund  in  the  same  sense  that  a  fund  created 
by  the  levy  of  a  special  assessment  is,  there  being  no  real  difference 
between  such  a  fund  and  a  special  assessment,  and  that  bonds 
issued  by  the  city  payable  only  from  such  tax  would  not  create  an 

tional  limit,  and  bonds  are  issued  for  izing  a  s^ial  levy  for  the  purpose  of 

the  payment  of  a  water  works  plant  constructing  the  plant.    The  contract 

under    the    express    authority    of    a  obliged  the  city  to  le\'y  taxes  to  pay 

statute  which  makes  them  payable  out  the  cost  of  construction  and  to  appro- 

of  a  special  fund,  composed  of  a  per-  priate  them  as  collected  to  the  pavment 

centage  of  the  cross  receipts  of  the  thereof.     To  the  same  effect,  Voss  v. 

plant,  without  pledging  the  credit  of  Waterloo   Water   Co.,    163    Ind.    69; 

the   city,   they   are    not    "municipal  East  Moline  v.  Pope,  224  111.  386.     An 

bonds"  within  a  constitutional  provi-  obligation  incurred  by  a  county  under  a 

sion  permitting  the  investment  of  the  statute  authorizing  it  to  levy  an  annual 

school  fund  in  "State,  coimty,  munici-  tax  for  a  series  of  years  to  construct  a 

pal,  or  school  district  bonds."  court  house,  which  also  provides  that  it 

'  Brockenbrough  v.  Charlotte  Water  shall  not  be  liable  to  the  contractor 

Com'rs,  134  N.  Car.  1.     See  also  State  except  for  the  application  of  such  tax 

V,  Neosho,   203  Mo.  40;   101  S.   W.  when  collected,  creates  a  debt  within 

Rep.  99.  the  constitutional  provision,   because 

*  Windsor  v.  Des  Moines,  110  Iowa,  the  tax  necessarily  unplies  a  resort  to 

175 ;  post,  §  200.    The  contract  in  this  a  general  power  of  taxation  over  all 

case  was  for  the  construction  of  an  the   people  of  the  county.     Brix  v, 

dectric  light  plant.   At  the  time  when  it  Clatsop  County,  46  Oreg.  223. 
was  made  there  was  no  statute  author- 
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indebtedness  within  the  meaning  of  the  constitutional  provision.^ 
The  same  statute^  contract,  and  ordinance  came  before  the  Federal 


*  In  Burlington  Water  Co.  v.  Wood- 
ward, 49  Iowa,  58,  the  city,  acting 
under  statutory  authority,  entered 
into  a  contract  with  a  private  corpora- 
tion to  construct  certam  water  works, 
under  an  agreement  whereby  a  special 
tax  upon  property  within  the  city  was 
levied  from  year  to  year.  It  was  pro- 
vided that  the  moneys  thus  reakzed 
together  with  the  earnings  of  the  sys- 
tem should  constitute  a  water  fund. 
This  fund  was  created  for  the  payment 
of  the  interest  on  the  bonds  issued  by 
the  company,  for  the  purchase  or 
retirement  of  the  bonds  from  time 
to  time,  for  taxes  and  expenses,  for  a 
specified  dividend  to  stockholders,  and 
for  the  creation  of  a  sinking  fund  for 
the  extension  and  improvement  of  the 
works.  The  special  tax  was  never  to 
be  so  far  diminished  as  to  prevent  the 
payment  of  the  specified  dividend  upon 
the  stock  of  the  company.  It  was  also 
agreed  that,  when  the  financial  condi- 
tion of  the  city  would  admit,  it  might 
purchase  the  works  by  assuming  the 
duties  and  liabilities  of  the  company. 
The  mayor  was  required  to  endorse  on 
each  bond  of  the  company  a  certificate 
showing  the  assessed  value  of  the  prop- 
erty on  which  this  special  tax  was 
annually  to  be  levied,  together  with  a 
stipulation  that  from  the  water  fund 
the  city  would  pay  the  interest  and  pay 
the  further  sum  of  $2,000  annually  mto 
the  sinking  fund  before  any  money 
should  be  taken  out  of  the  water  fund 
for  any  other  purpose.  It  was  held 
that  the  agreement  by  the  city  to  pay 
the  interest  upon  the  bonds,  the 
instalments  to  the  sinking  fund,  and 
dividends  to  the  stockholders  was 
limited  to  the  special  tax  alone,  and 
therefore  did  not  create  a  municipal 
indebtedness. 

InSwanson  v.  Ottumwa,  118  Iowa, 
161,  the  city,  which  was  then  indebted 
beyond  the  constitutional  limit,  passed 
an  ordinance  to  issue  $400,000  of  bonds 
to  be  sold  by  the  city  and  the  proceeds 
used  in  constructing  water  works.  This 
action  was  subsequentlyapproved  by  a 
vote  of  the  electors.  The  bonds  were 
to  be  payable  at  stated  times,  to  bear 
interest  pavable  semi-annually,  and  to 
be  secured  by  a  mortgage  on  the  water 
plant.  The  ordinance  also  levied  a 
sinking  fund  tax  of  two  mills  for  each 
year  until  the  cost  of  the  plant  should 


be  fully  paid,  and  appropriated  the  tax 
to  the  payment  or  the  bonds.  Pro- 
vision was  also  made  for  the  levy  in  each 
year  after  the  construction  of  the  works 
of  a  water  tax.of  five  mills,  or  so.  much 
thereof  as  imght  be  necessaiy,  togelHer 
with  the  water  rents,  to  pay  the  cost 
of  maintenance,  and  to  pay  any~oF  the 
purchase  price  or  bonds  which  should 
not  be  paid  from  the  proceeds  of  the 
two-mill  tax.  Any  surplus  arising  from 
the  water  tax  or  water  rents  was 
pledged  to  the  payment  of  the  bonds. 
It  was  provided  that  no  part  of  the 
bonds  should  be  paid  out  of  any  fund, 
levy,  or  tax  other  than  those  so  provided. 
The  Court  held  that  this  contract  did 
not  create  municipal  indebtedness 
within  the  meaning  of  the  Constitution. 
Weaver ,  J.,  after  a  very  full  examinan 
tion  of  the  authorities,  said :  ''  If  a  city 
enters  into  a  contract  for  an  extraordi- 
nary expenditure  within  the  scope  of  its 
power,  and  under  express  statutory 
authority  provides  a  special  or  extra- 
ordinarv  fund,  either  by  tax  contempo- 
raneously levied  for  that  purpose  alone 
and  for  the  full  amount  or  by  some 
fixed  or  definite  plan  of  taxation  ex- 
tending over  a  period  of  years,  is  not 
the  receipt  of  such  revenues  le^Uy  cei^ 
tain  ana  subject  to  appropriation  in 
advance  of  its  actual  collection  with- 
out the  incurring  of  an  indebtedness? 
It  must  be  borne  in  mind  that  the  limit 
provided  by  the  Constitution  is  upon 
the  power  to  contract  indebtedness  and 
not  upon  the  power  of  taxation.  It  will 
no  doubt  be  conceded  that  it  would  be 
competent  for  the  legislature  to  author- 
ize a  city  to  levy  in  a  single  year  a  spe- 
cial tax  sufficiently  large  to  construct 
a  suitable  system  of  water  works.  Sup- 
pose, then,  that  under  such  a  statute  the 
city  levies  the  necessary  tax  and  pro- 
ceeds to  let  the  contract  in  anticipation 
of  the  revenues  thus  provided.  Can  it 
be  uiged  in  the  light  of  the  authorities 
that  this  contract  creates  a  municipal 
debt?  We  think  not.  Nor  can  we 
conceive  that  the  fact  of  the  tax  beine 
extended  over  a  period  of  years  instead 
of  beinff  all  levied  in  a  single  year 
affects  the  application  of  the  principle. 
The  plan  of  taxation  is  fixed  and  aefi- 
nite,  and  its  levy  and  collection  from 
year  to  year  is  subject  to  no  discretion, 
and  is  as  certain  m  every  legal  sense 
as  if  levied  in  a  eingle  instalment." 
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court  in  an  action  seeking  identically  the  same  relief.  That  court 
was  of  the  opinion  that  the  scheme  of  the  statute  and  the  proposed 
transaction  constituted  an  evident  evasion  of  the  purpose  and  in- 
tent of  the  constitutional  limitation  upon  the  power  of  the  city,  and 
held  that  it  necessarily  involved  a  resort  to  the  general  power  of 
taxation  of  the  city,  and  that  the  ordinance  and  contract  created 
an  indebtedness  in  violation  of  the  Constitution.^  While  it  is  true 
that  in  terms  ''  the  limit  provided  by  the  Constitution  is  upon  the 
power  to  contract  indebtedness  and  not  upon  the  power  of  taxa- 
tion/' it  is  also  true  that  taxation  is  the  sting  of  indebtednesSi  and 
that  the  constitutional  debt  limit  is  provided  because  becoming  in- 
debted involves  the  exercise  of  the  power  of  taxation  if  the  muni- 
cipal faith  and  credit  are  to  be  kept  good.'  On  similar  principles, 
if  the  special  fund  out  of  which  the  obligation  is  to  be  paid  is  to 
be  created  by  the  pledge,  mortgage,  and  appropriation  of  an  exist- 
ing established  works  and  property  and  the  income  thereof  be- 
longing to  the  city,  of  which  it  is  or  might  thereby  be  deprived, 
an  indebtedness  is  created  within  the  meaning  of  the  constitutional 
limitation.'  If,  however,  bonds  issued  for  the  purpose  of  raising 
money  to  make  special  improvements  contain  an  unconditional 
promise  to  pay,  they  constitute  an  indebtedness  within  the  meaning 
of  the  constitutional  provisions,  notwithstanding  recitals  that  they 
are  payable  out  of  the  proceeds  of  special  assessments  for  the  im- 
provement, are  issued  upon  the  faith  and  security  thereof,  and  their 
payment  is  chargeable  upon  the  property  benefited,  and  notwith- 
standing such  bonds  are  a  mere  substitute  for  the  assessments  which 
the  city  can  collect  as  a  resource  for  their  payment.*    If  means  are 

'  Ottumwa  V,  City  Water  Supply  water  fund.    The  act  provided  that  the 

Co.,  119  Fed.  Rep.  315.    This  case  was  city  might  convey,  by  way  of  mort- 

decided  about  a  month  after  Swanson  gage  or  deed  of  trust,  the  water  works 

V.  Ottumwa,  aupra^  and  the  Federal  ^stem  acquired  or  enlarged  to  secure 

Circuit  Court  of  Appeals  declared  that  the  payment  of  the  certificate.    By  the 

the  opinion  in  the  iStiTarMon  c(ue  was  not  ordinance  all  the   receipts  from  the 

persuasive,  and  it  declined  to  be  guided  water  works  were  to  be  paid  into  the 

oy  it.    It  considered  that  the  transac-  water  fund,  and  the  bonds  were  also  to 

tion  involved  a  borrowing  of  money  by  be  secured  by  a  mortgage  upon  the 

the  city  upon  the  security  of  a  general  entire  water  system.    The  citv  had  al- 

tax  upon  tne  property  within  the  muni-  ready  reached  the  limit  of  indebtedness, 

cmaMtVf  and  that,  as  the  city  was  in-  and  it  was  held  that  the  ordinance  was 

debtea  to  the  constitutional  limit,  the  void,  because  it  contemplated  the  pledg- 

contract  was  void.    Post,  §  199.  ing  of  the  existing  works  and  the  reve- 

'  AnUy  §  197.  nues  therefrom  by  mortgage  and  pr&- 

'  Joliet  V.  Alexander,  194  111.  457.  vious   appropriation,   as   a   result   of 

In  this  case  a  city  had  a  system  of  which  the  city  might  be  deprived  of  its 

water  works  yieldmg  a  large  net  in-  property.    See  also  East  Moiine  v.  Pope, 

come.     Under  authority  of  the  legis-  224  IlL  386;  post,  §  199. 
lature  it  adopted  an  orainance  to  ex-        *  Fort   Madison   v.    Fort   Madison 

tend  its  system  and  to  issue  bonds  there-  Water  Co.,  1 14  Fed.  Rep.  292,.aff' g  1 10 

for,    payable   exclusively   out    of   its  Fed.  Rep.  901 ;  Vickrey  v.  Sioux  City, 
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adopted  which  in  good  faith,  according  to  reasonable  expectation, 
will  produce  a  sufficient  fund  to  satisfy  the  obligation,  the  contract 
entered  into  on  the  faith  of  them  should  not  be  held  unlawful  on 
account  of  an  unintentional  miscalculation  or  an  accidental  and 
unexpected  failure  to  produce  the  full  result.  If  a  city  at  the  time 
of  making  a  contract  levies  a  special  tax  in  good  faith  supposed  to 
be  adequate  to  meet  it,  but  in  case  of  fire  or  flood  or  decline  in  values 
the  result  is  an  insufficient  fund,  it  cannot  be  held  that  the  contract, 
good  at  its  inception,  is  thereby  made  bad.  Consequently,  where 
a  city  provides  that  the  contract  price  of  a  sewer  shall  be  paid  partly 
by  money  in  the  treasury  and  partly  by  assessments  on  abutting 
and  non-abutting  proper^,  and  subsequently  it  is  found  that  the 
non-abutting  property  is  not  liable  to  the  assessments,  the  loss  must 
fall  on  the  city,  although,  at  the  time  when  the  contract  was  made, 
the  obligation  of  the  city  to  pay  for  the  non-abutting  properties  in- 
creased the  debt  beyond  the  constitutional  limitation.^  So,  too,  if 
a  city  in  good  faith  provides  that  bonds  issued  for  a  local  improve- 
ment shall  be  payable  out  of  assessments  on  the  property  benefited, 
and  the  assessments  prove  to  be  illegal  because  of  the  improper 
manner  in  which  the  ordinances  authorizing  them  were  enacted, 
the  city  is  liable  for,  or  in  respect  of,  the  bonds,  on  an  implied  as- 
sumpsit or  perhaps  ex  delicto,  although  at  the  time  of  their  issue  the 
amount  thereof  would  increase  the  debt  beyond  the  constitutional 
limitation.* 

§  199.     Hypothecation  of   Oity   Property  and   PordiaBe   of    Prop- 
erty Subject  to  Xncnmbrance.  —  Attempts  have  been  made  to  avoid 

115  Fed.  Rep.  437;  Allen  v.  Daven-  {  193  and  notes;  infra,  J  201.  In 
TOrt,  107  Iowa,  90;  Austin  v.  Seattle^  2  Si>rinefield  v.  Edwards,  84  111.  626,  it  is 
Wash.  667;  Fowler  v.  Superior,  86  Wis.  said  that  when  the  debt  is  made  pay- 
411.  See  also  United  States  v.  Fort  able  from  a  special  fund  or  an  appro- 
Scott,  99  U.  S.  152;  Burlizurton  Say.  priation  of  current  taxes  ah'eady  levied, 
Bank  V.  Clinton,  111  Fed.  Hep.  439;  the  remedy  for  a  failure  of  the  officers 
Citizens  Bank  v,  Spencer,  126  Iowa,  to  collect  and  pay  over  the  taxes  to  the 
101;  posf,  chapter  on  Municipal  Bonds,  creditor  must  be  against  the  officers 

>  Addyston   Pipe   &   Steel   Co.    v.  and  not  against  the  city,  otherwise  a 

Corry,  197  Pa.  St.  41.  contingent  debt  would  be  incurred,  but 

*  Fort    Dodge    Electric    Light    &  quaret    Where  the  city  is  not  liable  to 

Power  Co.  v.  Fort  Dodge,  115  Iowa,  568;  the  contractor  for  the  cost  of  paving  a 

Gable  v.  Altoona,  200  Pa.  St.  15.    See  street  because  the  statutes  impose  that 

also  Dennv  v.  Spokane,  79  Fed.  Rep.  cost  upon  the  abutting  proprietors  onlv 

719;  Mankato  v.  Barber  Asphalt  Pav.  and  declare  that  no  contractor  shall 

Co.,  142  Fed.  Rep.  329.   The  rule  stated  have  a  claim  against  the  city  for  the 

in  the  text  deducible  from  the  cases  work  done,  the  city  is  liable  to  the  con- 

dted  is  consonant  certainly  with  one's  tractor  for  money  paid  to  it  for  such 

sense  of  justice;    it  seems  not  to  be  improvement  by  a  railroad  company 

eaflrjr  to  reconcile  it  with  the  broad  defi-  which  has  agreed  to  pay  one-half  the 

nitions   of   "indebtedness"    judicially  expenses  thereof.    Dallas  v.  Brown,  10 

declared  in  other  cases.     See  9upra,  Tex.  Civ.  App.  612. 
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the  effect  of  the  constitutional  limitations  by  borrowing  money  on 
the  security  of  property  already  belonging  to  the  municipality,  with- 
out giving  the  lender  any  recourse  against  the  body  corporate  or 
its  property  other  than  the  particular  property  pledged  to  secure 
the  money  advanced.  But  the  courts  have  held  that  such  transac- 
tions create  indebtedness  within  the  prohibition  of  the  Constitution, 
because,  although  the  city  is  not  bound  in  personam  to  pay  the  debt, 
its  property  may  be  taken  therefor.  The  reasoning  on  which  the 
cases  proceed  is  that  the  personal  obligation  of  the  debtor  is  not 
essential  to  the  creation  of  the  debt;  the  borrowing  of  the  money 
and  its  reception  contemplate  that  it  shall  be  repaid,  and  the  mort- 
gaging or  pledging  of  the  existing  property  of  the  city  necessarily 
implies  an  indebtedness  for  which  the  property  of  the  city  pledged 
or  mortgaged  is  bound,  even  if  the  creditor  have  no  general  recourse 
against  the  city  and  its  funds.'    If  the  city  purchases  water  works 


*  In  Mayor,  Ac.  of  Baltimore  v.  Gill, 
31  Md.  375,  an  ordinance  was  passed 
for  the  raising  of  a  sum  of  money  oy  the 
hypothecation  of  certain  railroad  stock 
belonging  to  the  city.  It  provided  that 
the  creditors  should  look  exclusively  to 
the  stock  pledged  for  repayment,  and 
that  in  no  event  should  the  city  be 
liable  or  responsible  for  the  return  or 
repayment  thereof.  The  court  held 
that  the  ordinance  contemplated  the 
creation  of  indebtedness  within  the 
meaning  of  the  constitutional  provi- 
sion prohibiting  the  city  from  creating 
debt  within  the  assent  of  the  voters. 
In  Joliet  17.  Alexander,  194  111.  457,  the 
city  owned  a  system  of  water  works. 
Desirine  to  extend  its  water  works,  the 
city  (which  was  indebted  in  excess  of 
the  constitutional  limit)  passed  an  oi^ 
dinance  authorizing  a  contract  there- 
for, which  provided  that  all  the  income 
from  the  system  should  constitute  a 
water  fund ;  that  water  fund  certificates 
bearing  interest  should  be  issued  to  pay 
the  cost  of  the  extension;  that  no 
money  should  be  paid  out  of  the  water 
fund  except  for  necessary  operating  ex- 
penses, and  the  principal  and  inter^  of 
the  certificates;  that  the  certificates 
should  be  secured  by  mortgage  on  the 
water  system  and  its  proposed  exten- 
sion. This  ordinance  was  within  the 
statutory  authorit^r  of  the  city.  The 
holder  of  the  certificates  was  not  to 
have  any  cause  of  action  against  the 
city  except  to  compel  it  to  appropriate 
the  water  fund  to  their  payment,  and 
to  foreclose  the  mortgage.     It  was  held 


that  as  the  proposed  transaction  con- 
templated the  pledging  or  mortgaging 
of  the  existing  water  works,  and  the 
revenues  therefrom  for  the  payment  of 
the  certificates,  it  created  indebtedness 
of  the  city  in  violation  of  the  constitu- 
tional limitation.  Supra,  §  198.  See 
also  East  Moline  v.  Pope,  224  III.  386. 
In  Lobdell  v.  Chicago,  227  IlL  218, 
the  city,  being  already  indebted  to  a 
large  amount,  proposed,  pursuant  to 
statutory  authority,  to  issue  "street 
railway  certificates''  to  the  amount  of 
$75,000,000,  to  purchase  and  eauip 
street  railways  owned  and  operated  by 
railway  corporations  under  franchises 
from  the  State  and  city.  If  this  issue 
constituted  "indebtedness"  within  the 
meaning  of  the  constitutional  limita- 
tion, it  would  be  in  excess  of  the  amount 
permitted  thereby,  and  hence  unlawful. 
The  statute  declared  that  these  certifi- 
cates, with  the  interest  thereon,  should 
under  no  circumstances  become  an  obli- 
gation or  liability  of  the  city,  or  pa^nEible 
out  of  any  general  fund  thereof,  but 
should  be  payable  solely  out  of  a  speci- 
fied portion  of  the  revenues  or  income  to 
be  derived  from  the  railway  property  for 
the  acquisition  of  which  they  were 
issued.  To  secure  the  payment  of  the 
certificates,  the  city  was  authorized  to 
mortgage  all  railway  property  acquired 
or  to  be  acquired  through  the  issue 
thereof.  Any  such  mortage  carried 
the  grant  of  a  privilege  or  right  to 
maintain  and  operate  the  street  rail- 
way property  covered  thereby  for  a 
period  not  exceeding  twenty  years  from 
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or  other  valuable  property  subject  to  a  mortgage^  the  amount  se- 
cured hj  the  mortgage  is  indebtedness  of  the  city,  even  if  it  do  not 
assume  it,  or  become  liable  for  it  in  any  way.  In  order  to  keep  the 
property  purchased  the  city  will  have  to  pay  the  mortgage,  and, 
if  the  amount  due  thereon  exceeds  the  limit  of  the  debt  which  the 
city  is  authorized  to  incur,  the  purchase  is  beyond  its  power  and 
void.*  But  where  no  mortgage  or  other  lien  on  the  city's  properly 
was  created,  but  under  express  legislative  authority  the  city  bor- 
rowed money  to  complete  its  water  works,  agreeing  and  stipulating 
that  the  loan  should  be  paid  solely  out  of  a  special  fund  created  by 
the  receipts  from  the  water  works,  without  any  liability  against  the 
city  or  against  the  general  funds  of  the  city,  the  court  held  that  no 
indebtedness  was  created  within  the  meaning  of  the  constitutional 
provisions.*  And  where  the  city  purchased  lands,  paying  a  part  of 
the  price,  under  a  contract  which  stipulated  that  the  city  should  not 
be  liable  for  the  price  in  any  corporate  capacity,  but  gave  the  vendor 
a  lien  on  the  property  sold  for  the  balance  of  the  price,  which  might 


the  date  when  the  street  railway  prop- 
erty should  come  into  the  possession  of 
any  person  as  the  result  or  foreclosure 
proceedings.  The  court  held  that  the 
proposed  issue  constituted  indebtedness 
of  tne  city,  and  was  forbidden  by  the 
Constitution.  In  reaching  this  conclu- 
sion it  declared  that  the  transaction  was 
not  a  mere  pledge  of  the  property  (and 
the  income  therefrom)  which  was  to  be 
purchased  with  the  proceeds  of  the  cer- 
tificates ;  that  the  streets  were  the  prop- 
erty of  the  city;  that  the  grant  of  a 
franchise  therein  to  secure  the  mortgage 
was  a  pledging  of  property  owned  by 
the  city  outside  of  that  to  be  acquired 
by  the  use  of  the  certificates ;  and  that, 
under  the  |)rinciples  laid  down  in  the 
earlier  decisions  of  the  same  court,  the 
transaction  could  not  be  treated  as  cre- 
ating obligations  payable  only  out  of  a 
special  fund. 

In  Reynolds  v.  Waterville,  92  Me. 
292,  the  city  for  the  purpose  of  con- 
structing *a  city  hall,  at  a  time  when 
its  indebtedness  exceeded  the  constitu- 
tional limit,  conveyed  the  site  and  the 
buildings  then  erected  to  a  commission 
created  by  statute,  which  pursuant  to 
the  statute  proceeded  to  contract  for  a 
new  building.  The  commission  was 
authorized  to  issue  bonds  to  pay  the 
cost,  secured  by  the  conveyance  to  it  of 
the  site  and  buildings  upon  which  they 
constituted  a  first  lien.  The  city  was 
authorized  to  raise  annually  by  taxa- 
tion the  money  necessary  for  the  main- 


tenance of  the  building  and  the  annual 
interest  on  the  bonds.  The  city  there- 
upon was  to  become  the  tenant  of  the 
building,  and  provision  was  made  for  a 
sinking  fund  to  pay  the  bonds.  It  was 
held  that  the  transaction  was  merely  a 
borrowing  of  money  upon  the  security 
of  city  property  through  the  interven- 
tion of  a  trustee,  and  that  it  was  void 
because  it  created  indebtedness  on  the 
part  of  the  city  in  violation  of  the  con- 
stitutional provision.  See  tn/ra,  §§  200, 
294. 

*  Fidelity  Tr.  A  Guar.  Co.  v.  Fowler 
Water  Co.,  113  Fed.  Rep.  660;  Voss  v. 
Waterloo  Water  Co.,  163  Ind.  69 ;  Eddy 
Valve  Co.  v.  Crown  Point,  166  Ind.  613 ; 
Browne  v.  Boston,  179  Mass.  321 ;  Iron- 
wood  Waterworks  Co.  v.  Ironwood,  99 
Mich.  454;  Earles  v.  Wells,  94  Wis. 
285.  See  also  Painter  v.  Norfolk,  62 
Neb.  330. 

'  Winston  v,  Spokane,  12  Wash. 
524.  This  case  is  distinguished  in 
Joliet  V.  Alexander,  194  111.  457,  as  dif- 
fering from  the  case  of  a  mortgage  or 
lien  on  city  property,  in  that  the  only 
obligation  assumed  by  the  city  of  Spo- 
kane was  the  performance  of  a  duty  in 
the  creation  and  management  of  the 
special  fund,  without  any  further  lian 
bility  on  the  citj  or  its  property.  There 
was  no  obligation  or  duty  on  Spokane 
to  exercise  the  power  of  taxation  to  pay 
the  money  thus  borrowed.  See  also 
East  Moline  v.  Pope,  224  III.  386 ;  Lob- 
deU  V,  Chicago,  227  111.  218. 
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be  foreclosed  for  a  default  in  the  payment  of  the  balance,  no  in- 
debtedness was  created  within  the  meaning  of  the  Constitution.^ 


§  200.  Oontracts  to  purchase  at  the  Option  of  the  Oity.  —  A 
debt  implies  a  right  on  the  part  of  a  creditor  to  enforce  or  require 
payment.  Hence,  if  the  municipality  is  not  under  an  obligation  to 
pay  from  its  funds,  taxes,  or  property,  there  can  be  no  indebtedness, 
and  a  contract  or  ordinance  by  which  the  municipality  stipvlates 
for  an  option  to  purchase  property  on  specified  terms  as  it  may  find 
it  prudent  or  advantageous  for  it  to  do  so  or  not,  does  not  create 
any  indebtedness.  It  may  decline  to  buy  when  the  proper  time 
comes,  and  until  it  determines  to  buy,  no  obligation  or  debt  is  as- 
sumed by  it.^    On  similar  principles,  a  city  may  contract  for  land 


*  Perrigo  V.  Milwaukee,  92  Wis.  236 ; 
Milwaukee  v,  Milwaukee  County,  95 
Wis.  424;  Burnham  v.  Milwaukee,  98 
Wis.  128;  Connor  v.  Marshfield,  128 
Wis.  280.  See  also  Kelly  v.  Minneap- 
olis. 63  Minn.  125.  In  Swanson  v,  CSty 
of  Ottumwa,  118  Iowa,  161,  it  was  held 
that  if  the  mortgajse  made  by  the  city  is 
essentially  a  purchase  money  mortgage 
and  covers  no  prooerty  already  owned 
by  the  cit^r,  and  aoes  not  involve  the 
city  in  liability  to  lose  any  property  or 
any  income  owned  or  held  by  it  at  the 
time  of  the  execution  of  the  mortgage, 
and  if  the  recourse  of  the  mortgagor  is 
limited  to  the  property  mortgaged  with- 
out any  liability  on  the  part  of  the  citv, 
the  mortgage  does  not  necessarily  imply 
a  debt  on  the  part  of  the  mortgagor,  and 
does  not  violate  the  constitutional  limi- 
tation, although  the  city  is  already  in- 
debted to  its  limit.  But  in  Ottumwa 
17.  aty  Water  Supply  Co.,  119  Fed. 
Rep.  315,  the  Federal  Circuit  Court  of 
Appeals  expressed  an  opposite  view 
witn  reference  to  the  same  mortj^age, 
and  declared  that  a  mortgage  which  is 
to  be  discharged  by  the  payment  of  a 
money  secures  an  indebtechiess  and 
cannot  exist  without  the  existence  of 
a  debt,  even  if  the  creditor's  remedy  is 
limited  by  the  contract  to  the  property 
of  the  debtor,  which  is  covered  by  the 
mortgage,    s.  c.  ante,  S  198. 

'  An  ordinance  authorizing  the  erec- 
tion of  water  works  by  a  private  com- 
pany, with  the  provision  that  the  city 
may  J  at  its  option^  purchase  them,  in  the 
future  on  stated  terms,  does  not  create 
indebtedness.  Fidelity  Tr.  &  Guar. 
Co.  V.  Fowler  Water  Co.,  113  Fed.  Rep. 
560 ;  Centerville  v.  Fidelity  Tr.  &  Guar. 
Co.,  118  Fed.  Rep.  332;    Burlington 


Water  Co.  v.  Woodwar(L49  Iowa,  58; 
Stedman  v.  Berlin,  97  Wis.  505.  See 
also  Doland  v,  Clark,  143  Cal.  176  (tel- 
egraph system).  A  cit^r^  by  ordinance 
duly  accepted,  entered  into  a  contract 
witn  one  Oliver  by  which  he  agreed  to 
erect  a  suitable  building  for  a  city  hall 
at  a  cost  not  exceeding  175,000,  upon  a 
lot  owned  by  the  city.  The  building 
when  completed  was  to  be  leased  to  the 
city  for  twelve  years,  with  a  right  of 
renewal,  at  an  annual  rental  of  $7,200, 
which  the  city  agreed  to  pay  annually* 
Oliver  gave,  and  the  city  reserved  an 
option  to  purchase  the  building  at  any 
time  during  the  term,  or  at  its  expirar 
tion.  Held,  that  the  option  so  reserved 
did  not  create  indebtedness.  South 
Bend  v,  Reynolds,  155  Ind.  70.  But 
see  Reynolds  v,  Waterville,  92  Me.  292 ; 
referred  to  supra,  §  199.  When  it  ap- 
peared that  a  city  proposed  to  enter 
mto  a  contract  for  the  purchase  of  boil- 
ers with  which  to  operate  its  existing 
electric  light  plant,  agreeing  by  resolu- 
tion or  orainance  that  an  appropriation 
shall  be  made  therefor  at  a  future  date, 
and  that  the  boilers  should  not  be  paid 
for  imtil  the  appropriation  shoula  be 
made  and  warrants  drawn  on  the  spe- 
cial fund,  and  that  no  agreement  or 
contract  for  the  purchase  of  the  boilers 
would  be  made  whereby  the  seller 
would  ask  or  receive  of  the  city  any 
warrants  or  money  for  said  boilers  until 
the  appropriation  is  made  by  the  city 
to  meet  tne  same,  and  that  the  city 
would  in  no  way  oblisate  itself  to  pay 
for  said  boilers  until  tne  appropriation 
is  made  and  warrants  issued  on  said 
appropriation,  it  was  held  that  such  a 
proceeding  would  not  create  a  debt 
within  the  meaning  of  the   constitu- 
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for  a  public  purpose,  and  pay  part  of  the  price,  reserving  the  right 
or  option  to  cease  paying  at  any  time  and  to  take  title  to  such  of  the 
property  as  it  has  paid  for,  without  creating  debt  within  the  meaning 
of  the  constitutional  limitation.^  A  contract  for  the  purchase  of 
land  by  a  city,  which  provides  that  the  city,  should  be  entitled  to 
possession  on  making  the  first  payment,  and  to  a  conveyance  on 
payment  within  ten  years  of  the  balance  of  the  purchase  price  with 
interest;  that  in  the  meantime  the  city  should  pay  all  taxes  on  the 
land ;  that  upon  default  in  any  payment  of  purchase  money,  interest, 
or  taxes,  the  vendors  might  foreclose  the  rights  of  the  city  in  the 
land;  and  that  there  should  be  no  corporate  liability  against  the 
city  in  any  manner  or  form  by  reason  of  the  contract,  has  also  been 
held  to  be  in  the  nature  of  an  optional  right  to  the  city,  and  to  create 
no  indebtedness.' 

§  201  (137).  Liability  ex  delicto. —The  language  of  the  Con- 
stitution imposing  a  Umit  upon  the  power  of  a  municipality  to  incur 
indebtedness  deab  with  indebtedness  that  is  reasonably  anticipated 
as  a  result  of  voluntary  action  by  the  legislature  or  municipal  au- 
thorities,—  such  indebtedness  as  springs  from  express  or  implied 
contracts.  Invcluntary  liability  arising  ex  delicto  is  a  subject  that 
b  not  within  the  contemplation  of  these  provisions.  Accordingly, 
it  has  been  held  that  if  a  municipality  is  sued  for  damages  for  a  tort, 
such  as  personal  injuries  sustained  through  its  negligence  in  main- 
taining its  streets,  the  constitutional  limitation  and  the  fact  that  the 
municipality  has  already  reached  its  limit  of  indebtedness  cannot  be 
interposed  as  a  defence.'    Upon  similar  principles,  if  a  tax  is  illegally 

tional  limitation  of  indebtedness.  Bai-  *  Bumham  v,  Milwaukee,  98  Wis. 
ley  V,  Sioux  Falls,  19  S.  Dak.  231;  103  128.  See  also  Perrigo  v,  Milwaukee,  92 
N.W.  Rct).  16.  \^is.  236;  Milwaukee  v,  Milwaukee 
"  Windsor  v.  Des  Moines,  110  Iowa,  County,  95  Wis.  424.  See  also  Connor 
175.  See  supra,  §  198.  In  Klamath  v,  Marshfi^ld.  128  Wis.  280.  A  pur- 
Falls  V.  Sachs,  35  Oreg.  325,  the  power  chase  of  real  estate  by  a  city  on  a 
of  the  municipality  to  contract  indebt-  credit  of  ten  years  is  not  a  loan  within 
edness  for  water  was  limited  to  $10,000.  the  meaning  of  a  statute  regulating 
It  made  an  agreement  whereby  the  the  manner  in  which  money  may  be 
contractor  was  to  erect  water  works,  borrowed,  and  limitiDg  the  amount, 
receiving  in  part  payment  therefor  the  Richmond  t;.  McGirr,  78  Ind.  192. 
sum  of  110,000.  It  was  given  an  inter-  *  People  v.  May.  9  Colo.  404 ; 
est  in  the  property  commensurate  with  Bloomington  v.  Perdue,  99  111.  329 ; 
this  payment,  and  the  municipality  had  Chicago  v.  Sexton,  115  HI.  230;  Chi- 
the  right  to  acquire  the  property  at  cago  v.  Norton  Milling  Co.,  97  111.  App. 
n  paying  a  price  651;  aflf'd  196  111.  580;  Bartle  v,  Des 


specified  periods  upon  .   ^     _      . 

estimated  upon  the  rate'yielded  by  the  Moines,  38  Iowa,  414 ;    Rice  v.  Des 

net  annual  mcome.     It  was  held  that  Moines,  40  Iowa,  638;   Connor  v.  Ne- 

this   agreement  did   not   violate  the  vada,  188  Mo.  148 ;  McAleer  v,  Angell, 

statutory  limitation  of  indebtedness,  19  R.   I.  688;    Lorence  v.  Bean,   18 

the  right  to  purchase  the  water  works  Wash.  36.    A  restrictive  provision  in  a 

being  only  optional  to  the  municipality,  charter  that  the  ''council  shall  not  ere- 
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exacted  by  a  city  and  paid  by  the  property  owner  under  protest^  at 
a  time  when  the  city's  indebtedness  exceeds  the  constitutional  limit, 
the  debt  thereupon  arising  on  the  part  of  the  city  to  the  property 
owner  is  not  within  the  operation  of  the  constitutional  limitation, 
and  the  amount  paid  may  be  recovered.*  So,  too,  a  liability  of  a  city 
arising  from  its  failure  to  discharge  a  duty  which  it  could  constitu- 
tionally discharge,  and  growing  out  of  a  particular  relation  between 
the  parties,  such  as  failure  or  neglect  to  levy  and  collect  a  valid  assess^ 
merit  against  abutting  property  owners  within  a  reasonable  time  does 
not  come  within  the  operation  of  the  constitutional  limitation.'  So, 
too,  if  a  city  wrongfully  appropriates  land  without  first  paying  there- 
for, the  damages  for  which  it  is  liable  are  an  obligation  arising  from 
tort  and  not  from  contract,  and  do  not  fall  within  the  operation  of 
the  constitutional  provisions,  which  require  the  municipal  authorities 
at  the  time  of  creating  a  debt  to  levy  and  collect  a  tax  to  pay  interest 
and  provide  a  sinking  fund.'    But  the  Supreme  Court  of  Pennsyl- 


ate  or  pennit  to  accrue  any  debts  or 
liabilities  which  shall  exceed"  a" spe- 
cified sum,  unless  a  certain  course  be 
Eursued  by  the  council  and  approved 
y  a  vote  of  the  people,  has  been  con- 
sidered to  have  no  relation  to  liabilities 
arising  ex  ddido,  or  to  those  which  the 
law  may  cast  upon  the  corporation,  and 
to  apply  at  most  only  to  contracts  or 
Uabiiities  voluntarily  created.  The 
court,  indeed,  seemed  to  consider  this 
provision  as  directory  simply  and  not 
as  a  limitation  on  the  power  of  the 
council  to  create  indebtedness.  Mc- 
Oacken  v,  San  Francisco,  16  Cal.  591. 
*  Thomas  v.  Burlington,  69  Iowa, 
140;  Phelps  v,  Tacoma,  15  Wash.  367. 
See  also  Richards  v.  Klickitat  County, 
13  Wash.  509.  In  Thomas  v.  Burling- 
ton, 69  Iowa,  140,  the  court  said:  "In 
the  present  case,  the  city  did  an  act  it 
had  no  right  to  do,  and  by  wrongful 
action  received  or  seized  money,  the 
property  of  the  plaintiff.  It  did  not 
oecome  the  money  of  the  city  by  such 
wrongful  seizure  or  enforced  payment. 
The  money  belongs  to  the  plamtiff  now 
as  fully  as  it  did  prior  to  tne  payment. 
The  plaintiff  is  seeking  to  recover  his 
own  property  which  is  held  by  the  city 
for  his  use.  There  cannot  be  a  debt  or 
debtor  unless  there  is  a  creditor ;  and 
while  in  a  certain  sense  the  plaintiff 
may  be  regarded  as  the  creditor  of  the 
city,  we  do  not  think  he  is  such  in  con- 
templation of  the  Constitution.  He  is 
not  a  voluntary,  but  an  involuntary, 
creditor.    He  became  such  by  compul- 


sion. The  Constitution  provides  that 
the  city  cannot  become  indebted  in  any 
manner.  This  implies  an  assent  on  the 
part  of  the  creditor,  and  thus  it  is  that 
the  prohibited  indebtedness  is  incurred ; 
that  is,  it  is  created  by  the  voluntary 
act  of  both  parties." 

A  sum  which  has  been  paid  te  a  city 
as  a  paving  assessment  according  to  the 
front  foot  rule,  and  which  is  authorized 
by  the  legislature  to  be  refunded,  is  not 
a  debt  within  the  meaning  of  the  Con- 
stitution, as  it  does  not  grow  out  of  any 
contract  between  the  parties,  but  origi- 
nated from  the  collection  of  an  assess- 
ment made  by  the  city  upon  the  prop- 
erty of  the  persons  to  whom  it  was  to  be 
returned,  and  which  for  good  reason  the 
city  is  authorized  by  the  State  to  return. 
Houston  V.  Stewart,  99  Tex.  67;  87 
S.  W.  Rep.  663  (where  a  street  assess- 
ment on  the  front  foot  rule  was  aban- 
doned, and  the  plan  of  improving  the 
streets  by  taxation  adopted). 

*  Denny  v.  Spokane,  79  Fed.  Rep. 
719 ;  Mankato  v.  Barber  Asphalt  Pav- 
ing Co.,  142  Fed.  Rep.  329 ;  Ft.  Dodge 
Electric,  &c.  Co.  v.  Ft.  Dodge,  115  Iowa, 
568;  Little  v,  Portland.  26  Oreg.  235. 
See  supra,  §  198.  A  debt  arising  from 
a  breach  of  contract,  such  as  a  default 
in  making  a  cash  payment  at  the  time 
the  city  ought  to  have  made  it,  the  cash 
sufficient  for  the  purpose  beinj^  then  in 
the  city's  treasury,  is  not  within  the 
constitutional  limitation.  Conyers  v. 
Kirk,  78  Ga.  480.    See  supra,  §  197. 

*  Dallas  V,  Miller,  7  Tex.  Civ.  App. 
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vania  has  declared  that  the  taking  or  injury  to  land  by  eminent 
domain  is  not  a  tort  in  the  sense  of  a  wrongful  act^  and  therefore 
should  be  included  within  the  operation  of  the  constitutional  provi- 
sion ;  but  it  is  to  be  observed  that  in  the  case  where  this  decision  was 
rendered,  the  suit  was  in  equity  to  restrain  the  threatened  perform- 
ance of  a  contract  for  a  public  improvement  whereby  a  city  (which 
was  indebted  to  the  constitutional  limit)  contracted  for  the  building 
of  a  viaduct  without  expense  to  it,  but  which  would  make  it  liable  for 
damages  to  the  owners  of  abutting  land.  The  act  which  was  called 
a  tort  was  to  be  done  under  contract,  and  the  assumption  of  the  con- 
sequent damages  was  an  express  term  of  the  contract,  and  the  court 
declared  that  it  was  a  perfectly  clear  case,  and  outside  of  the  principle 
that  makes  municipalities  liable  for  their  wrongful  acts  without 
regard  to  their  indebtedness.^ 

§  202.  Fundiiiff  and  Befnndinff  OperationB.  —  The  provision  of 
the  Constitution  is  that  no  municipality  shall  be  allowed  to  incur 
any  debt  which  shall  exceed  the  constitutional  limit.  It  is  obviously 
directed  against  those  operations  which  result  in  the  creation  of 
indebtedness  on  the  part  of  a  municipality  and  not  against  transac- 
tions which  relate  merely  to  the  form  of  the  obligation  or  the  nature 
or  character  of  the  evidences  of  indebtedness.  If,  therefore,  a  mu- 
nicipal corporation  has  already  issued  bonds,  warrants,  certificates, 
or  other  evidences  of  indebtedness,  which  were  valid  when  issued, 
or  if  it  has  incurred  valid  floating  debt  for  current  or  other  expenses, 
or  if  it  is  indebted  on  a  valid  judgment,  the  municipality  may  under 
statute  authority,  as  a  general  rule,  fund  or  refund  such  indebtedness 
by  the  issue  of  its  bonds  without  incurring  indebtedness  within  the 
meaning  of  the  constitutional  provisions.  These  funding  or  refund- 
ing bonds,  issued  for  a  valid  pre-existing  indebtedness,  neither  create 
dd}t  nor  increase  the  debt  of  the  municipality  which  issues  them.  They 
merely  change  the  form  and  terms  of  payment  of  an  existing  indebted- 
ness.'   If  they  are  issued  for  a  valid  indebtedness,  the  fact  that  the 

503.    The  awarding  of  damages  to  land  nison  County  Com're,  80  Fed.  Rep.  692, 

owners  for  laying  out  a  new  road  which  698 ;  Taylor  v.  School  District,  97  Fed. 

by  statute  are  payable  out  of  a  special  Rep.  753 ;    Pierre  v.  Dunscomb,   106 

assessment,  is  not  the  creation  of  a  Fed.  Rep.  611;  Huron  v.  Second  Ward 

debt  within  the  meaning  of  the  consti-  Savings  Bank,  86  Fed.  Rep.  272,  278 ; 

tutional  limitation,  when  the  title  to  Independent  School  Dist.  v.  Rew,  111 

the  lands  does  not  pass  until  payment.  Fed.  Rep.  1 ;    Lake  County  v.  Keene 

Com'rs  of  EQghways  v.  Jackson,  165  Five  Cent  Sav.  Bank,  108  Fed.  Rep. 

111.  17.    See  also  State  v.  Superior  Ct.  505 ;    Lawrence  County  v.  Jewell,  100 

of  Whatcom  County,  42  Wash.  521.  Fed.  Rep.  905;    County  of  Jasper  v, 

»  Keller  v.  Scranton,  200  Pa.  130.  BaUou,  103  U.  S.  745,  753 ;  infra,  §  204 

•  Lake  County  Com'rs  r.  Piatt,  79  Los  Angeles  v.  Teed.   112  Cal.  319 

Fed.  Rep.  567,  569;    Rollins  v.  Gun-  Lake  County  v.  Standley,  24  Colo.  1 
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debt  of  the  municipality  exceeded  its  constitutional  limit  when  the 
refunding  bonds  were  issued  does  not  invalidate  them.^    But  bonds 


Burr  V.  Carbondale,  76  HI.  455 ;  Kane 
V.  Charleston,  161  111.  179 ;  Powell  v. 
Madison,  107  Ind.  106;  Sioux  aty  v. 
Weare,  59  Iowa,  95;  Edmundson  v. 
School  Dist.,  98  Iowa,  639;  Thompson 
17.  School  Dist.,  102  Iowa,  94 ;  Heins  v. 
Lincoln,  102  Iowa,  69 ;  Cedar  Rapids  v. 
Bechtel,  110  Iowa,  196;  Marion  County 
V.  Harvey  County,  26  Kan.  181,  201 ; 
Gaulbert  v.  Louisville  (Ky.),  97  S.  W. 
Rep.  342 ;  Opinion  of  the  Justices,  81 
Me.  602;  Hotchkiss  v.  Marion,  12 
Mont.  218 ;  Palmer  v,  Helena,  19  Mont. 
61;  Poughkeepsie  v.  Quintard,  136 
N.  Y.  275 ;  Bamum  v,  SuUivan  County. 
137  N.  Y.  179;  Blauton  v.  McDowell 
County,  101  N.  Car.  532;  Morris  v. 
Taylor,  31  Oree.  62;  Hirt  v.  Erie,  200 
Pa.  St.  223 ;  McCreight  v.  Camden,  49 
S.  Car.  78;  In  re  State  Warrants,  6  S. 
Dak.  518;  Western  Town  Lot  Co.  v. 
Lane,  7  S.  Dak.  599;  Shannon  v,  Hu- 
ron, 9  S.  Dak.  356 ;  Lawrence  County 
V,  Meade  County,  10  S.  Dak.  175; 
Mitchell  V.  Smith,  12  S.  Dak.  241; 
Nat.  Life  Ins.  Co.  v.  Mead,  13  S.  Dak. 
37;  Hyde  v.  Ewert,  16  S.  Dak,  133; 
Ewert  V,  Mallery,  16  S.  Dak.  151; 
Williamson  v,  Aldrich,  21  S.  Dak.  13; 
108  N.  W.  Rep.  1063;  TVler  v.  Jester 
(Tex.  av.  App.),  74  S.  W.  Rep.  359; 
afTd  97  Tex.  344:  Tyler  v,  Tyler  Bldg. 
&  Loan  Assoc.  (Tex.  Civ.  App.),  82 
S.  W.  Rep.  1066;  Miller  v.  School  Dist., 
5Wyo.  217.  See  also  Maish  v.  Arizona, 
164X1.  S.  599. 

The  case  of  County  of  Hamilton 
V,  Montpelier  Savings  Bank  and  Trust 
Co.,  157  Fed.  Rep.  19,  decided  by  the 
United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit,  April,  1907 
(before  Oroscuv,  Baker,  and  Seaman, 
JJ.),  is  one  of  tne  most  recent  affirma- 
tions and  applications  of  the  principle 
stated  in  tne  text,  that  an  authorized 
issue  of  funding  bonds  for  existing  legal 
liabilities  does  not  create  or  increase 
the  aggr^te  of  indebtedness,  but  only 
changes  its  form,  and  does  not  there- 
fore violate  the  constitutional  debt- 
limit  provision,  even  though  the  fund- 
ing bonds  exceed  the  constitutional 
limit.  Seaman,  J.,  says:  "The  consti- 
tutional limitation  relates  solely  to  the 
creation  of  indebtedness  thereafter, 
and  neither  authorizes  repudiation  nor 
affects  the  making  of  terms  for  the 
payment  of  existing  legal  liabilities. 
The  funding  of  such  liabilities,  there- 


fore, authorized  by  statute,  and  the 
vote,  wsA  imaffected  by  the  [constitu- 
tionall  limitation,  and  the  fact  iJone 
that  tne  issue  of  funding  bonds  there- 
upon exceeded  that  linut  neither  im- 
plies nor  amounts  to  violation  of  the 
constitutional  provision.  So,  without 
impeaching  the  recitals  [in  the  bonds], 
that  'binding,  subsisting  legal  obUn-' 
tions  of  said  county'  were  thereDjr 
funded,  no  infringement  of  the  Consti- 
tution appears  in  this  issue  of  bonds." 

More  fully  as  to  refunding  honde  and 
of  eetopvel  by  recUal  as  to  the  validi^ 
of  the  aebt  refunded,  see  infra,  §  204. 
and  also  post,  chapter  on  Municipal 
Bonds.  *'  Issuing  new  bonds  to  provide 
at  their  par  value  for  the  payment  of 
an  old  debt,  or  the  substitution  of  new 
evidences  of  a  pre-existing  debt,  is  not 
in  any  legal  or  proper  sense  the  creation 
of  a  new  indebtedness.  Nor  is  the 
funding  of  interest  already  due,  or  the 
executmg  of  coupons  for  the  payment 
of  interest  which  will  thereafter  accrue 
upon  a  pre-existing  indebtedness,  either 
the  creation  of  a  new  debt  or  in  legal 
contemplation  an  increase  of  such  pre- 
existing indebtedness."  Powell  «. 
Madison,  107  Ind.  106,  114.  In  Com'n 
of  Sinking  Fund  of  Louisville  v,  Zim- 
merman, 101  Ky.  432,  the  city  pro- 
posed to  issue  bonds  dated  and  bearing 
mterest  from  April  1,  1897,  to  refuna, 
by  exchange  direct  or  by  sale  of  the 
new  bonds  and  payment  of  the  old 
bonds,  certain  bonds  that  were  not  due 
until  July  1, 1897,  and  August  1, 1897. 
The  city  was  without  power  to  con- 
tract new  debt.  It  was  held  that  the 
refunding  bonds  could  not  be  made  to 
bear  interest  from  any  date  prior  to  the 
maturity  of  the  old  bonds,  as  other- 
wise the  indebtedness  of  the  city  would, 
to  that  extent,  be  increased. 

'  Hughes  County  v.  Livingston,  104 
Fed.  Rep.  306 ;  Lake  County  v.  Stand- 
ley,  24  Colo.  1.  Where  municipal  war' 
rants  were  issued  for  ordinary,  neces- 
sary, and  current  expenses,  which, 
together  with  other  like  expenses,  were 
within  the  limit  of  the  current  revenues 
and  such  special  taxes  as  the  city  miffht 
legally  ana  in  good  faith  have  intended 
to  levy  therefor,  the  issue  of  bonds  for 
the  funding  of  such  warrants  does  not 
create  indebtedness  within  the  mean- 
ing of  the  constitutional  provision, 
since  such  bonds  do  not  increase  the 
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or  debts  which  are  void  for  the  lack  of  the  power  of  the  city  to  issue 
or  incur  them  cannot,  in  the  absence  of  estoppel,  constitute  the  basis 
of  valid  refunding  bonds.^ 

In  refunding  existing  obligations  it  is  apparent  that  the  refunding 
may  be  efifected  either  by  the  direct  exchange  of  the  refunding  bonds 
for  the  antecedent  obligation  or  by  the  sale  of  the  refunding  bonds 
and  the  application  of  the  cash  received  in  satisfaction  of  the  pre- 
cedent debt.  A  distinction  has  been  drawn  between  these  two 
transactions  in  applying  the  provision  of  the  Constitution  limiting 
the  power  to  incur  debt.  The  Supreme  Court  of  the  United  States 
has  adopted  the  view  that  if  refunding  bonds  are  not  exchanged  for 
existing  evidences  of  indebtedness  but  are  sold  on  the  open  market, 
and  the  proceeds  paid  into  the  municipal  treasury  for  the  purpose 
of  being  applied  in  the  payment  and  satisfaction  of  the  original  obliga- 
tions, and  such  proceeds  are  not  so  applied,  indebtedness  is  incurred 
thereby  within  the  meaning  of  the  constitutional  provision,  and  if 
in  such  case  the  amount  of  the  refunding  bonds,  added  to  the  already 
existing  debt,  outstanding  and  uncancelled,  exceeds  the  limit  pre- 
scribed by  the  Constitution,  the  issue  of  the  refunding  bonds  under 
the  facts  stated  in  the  note  is  unauthorized.'    It  is  probable  that  the 


mdebtedness  of  the  city.  Cedar  Rapids 
V.  Bechtel,  110  Iowa,  196.  The  court 
says:  ''.It  is  true  there  was  a  mis- 
appropriation of  a  part  of  the  current 
revenue  of  the  years  1894  to  1898  in- 
clusive ;  but  such  wrongful  act  on  the 
part  of  the  officers  of  the  city  cannot, 
under  the  agreed  facts  in  this  case, 
affect  the  validity  of  these  warrants. 
They  were  issued  and  received  in  good 
faith  for  the  ordinary,  necessary,  and 
current  expenses  of  the  city,  for  pur- 
poses authorized  and  required,  and 
within  the  limit  of  the  revenue  of  the 
city  for  each  year  respectively.  The 
warrants  were  valid  wnen  issued,  and 
hence  the  bonds  which  the  city  pro- 
poses to  issue  to  fund  them  will  not  in- 
crease the  indebtedness  of  the  city  and 
will  be  valid."  Under  the  provision  of 
the  Constitution  of  Texas  prohibiting 
the  creation  of  debt  unless  provision  is 
made  for  a  tax  to  pav  interest  and  cre- 
ate a  sinking  fund,  the  city  cannot,  on 
the  renewal  of  an  existing  debt,  pro- 
vide for  the  payment  of  attorneys'  tees, 
increase  the  rate  of  interest,  or  renew 
a  debt  barred  by  the  statute  of  limita- 
tions, without  a  previous  vote.  Tyler 
V.  Jester  (Tex.  Civ.  App.),  74  S.  W. 
Rep.  359 ;  aff'd  97  Tex.  344. 

^  Tyler  v,  Tyler  Bldg.  &  Loan  Asso. 


(Tex.  av.  App.),  82  S.  W.  Rep. 
1066;  Millerstown  v.  Frederick,  114  Pa. 
St.  435.  Hut  the  validity  of  a  bond 
issued  under  a  funding  act  in  exchange 
for  a  valid  county  warrant  is  not  af- 
fected by  the  fact  that  other  bonds  of 
the  same  series  were  issued  in  exchange 
for  invalid  warrants.  Lake  County  v. 
Standley,  24  Colo.  1. 

•  Doon  Township  v.  Cummins,  142 
U.  S.  366.  In  this  case  the  refunding 
bonds  were  issued  under  a  statute 
which  authorized  the  treasurer  of  a 
school  district  to  sell  the  refunding 
bonds,  and  apply  the  proceeds  to  the 
pavment  of  the  outstanding  bonded  in- 
debtedness or  to  exchange  the  bonds 
for  outstanding  bonds  at  par.  Bonds 
to  the  amount  of  S25,000  were  issued, 
and  the  agent  of  the  school  district  sold 
twenty  of  the  bonds  at  their  par  value 
to  the  plaintiff  for  money.  The  re- 
maining five  bonds  were  sold  to  another 
party.  Of  the  proceeds  of  the  sale,  less 
than  S6,000  was  applied  to  the  payment 
of  outstanding  bonds  and  coupons,  the 
balance  being  used  for  the  payment  of 
other  indebtedness  of  the  district.  The 
court  held  that  this  transaction  was  the 
incurring  of  indebtedness  on  the  part  of 
the  municipality,  and  that  as  the  re- 
funding debt  when  added  to  the  pre- 
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general  propositioD  that  the  funding  or  refunding  of  an  existing 
indebtedness  does  not  incur  debt  within  the  meaning  of  the  Constitu- 
tion, was  applied  in  many  cases  involving  a  refunding  through  a  sale 
of  the  refunding  bonds  and  the  application  of  the  proceeds  in  satis- 
faction of  the  original  debt  without  considering  the  distinction 
adopted  by  the  Supreme  Court  of  the  United  States.^  Under  the 
rule  laid  down  by  the  Supreme  Court  of  the  United  States,  it  does 
not  follow,  we  think,  that  if  the  proceeds  of  the  sale  of  the  refunding 


viously  existing  debt  exceeded  the 
constitutional  limit,  the  refunding 
bonds  in  the  absence  of  estoppel  were 
void.  In  its  opinion  the  court  savs: 
''  The  prohibition  extending  to  debts 
contracted  'in  any  manner,  or  for  any 
purpose/  it  matters  not  whether  they 
are  in  every  sense  new  debts,  or  are 
debts  contracted  for  the  purpose  of 
paying  old  ones,  so  long  as  the  aggre- 
^te  of  all  debts,  old  and  new,  outstand- 
mg  at  one  time,  and  on  which  the  cor- 
poration is  liable  to  be  sued,  exceeds 
the  constitutional  limit.  The  power  of 
the  legislature  in  this  respect  being  re- 
strict^ and  controlled  by  the  Consti- 
tution, any  statute  which  purports  to 
authorize  a  municipal  corporation  to 
contract  debts  in  any  nianner,  or  for 
an;^  purpose  whatever,  in  excess  of  that 
limit,  is  to  that  extent  unconstitu- 
tional and  void.  By  the  terms  of  the 
statute  of  Iowa  of  1880,  chap.  132, 
under  ^  which  the  bonds  in  question 
were  issued,  any  independent  school 
district  or  district  township,  having  a 
bonded  indebtedness  outstanding,  is 
authorized  to  issue  negotiable  bonds 
for  the  purpose  of  funding  that  indebt- 
edness ;  and  'the  treasurer  of  such  dis- 
trict is  hereby  authorized  to  sell  the 
bonds  provided  for  in  this  act  at  not 
less  than  their  par  value,  and  apply  the 
proceeds  thereof  to  the  payment  of  the 
outstanding  bonded  indebtedness  of 
the  district,  or  he  may  exchange  such 
bonds  for  outstanding  bonds,  par  for 
par.' 

"There  is  a  wide  difference  in  the 
two  alternatives  which  this  statute  un- 
dertakes to  authorize.  The  second 
alternative,  of  exchanging  bonds  issued 
under  the  statute  for  outstanding  bonds, 
by  which  the  new  bonds,  as  soon  as 
issued  to  the  holders  of  the  old  ones, 
would  be  a  substitute  for  and  an  extin- 
guishment of  theni,  so  that  the  aggre- 
gate outstanding  indebtedness  ofthe 
corporation  womd  not  be  increased, 
might  be  consistent  with  the  Constitu- 


tion. But  under  the  first  alternative, 
by  which  the  treasurer  is  authorized  to 
sell  the  new  bonds  and  to  apply  the 
proceeds  of  the  sale  to  the  payment  of 
the  outstanding  ones,  it  is  evident  that 
if  (as  in  the  case  at  bar)  new  bonds  are 
issued  without  a  cancellation  or  surren- 
der of  the  old  ones,  the  aggregate  debt 
outstanding,  and  on  which  the  corpora- 
tion is  liable  to  be  sued,  lb  at  once  and 
necessarily  increased,  and,  if  new  bonds 
equal  in  amount  to  the  old  ones  are  so 
issued  at  one  time,  is  doubled ;  and  that 
it  will  remain  at  the  increased  amount 
until  the  proceeds  of  the  new  bonds  are 
applied  to  the  payment  of  the  old  ones, 
or  until  some  of  the  obligations  are 
otherwise  discharged.  It  is  true  that  if 
the  ijroceeds  of  the  sale  are  used  by  the 
municipal  officers,  as  directed  by  the 
statute,  in  pairing  off  the  old  debt, 
the  aggregate  indebtedness  will  ulti- 
taiately  be  reduced  to  the  former  limit. 
But  it  is  none  the  less  true  that  it  has 
been  increased  in  the  interval,  and 
that  unless  those  officers  do  their  duty, 
the  increase  will  be  permanent.  It 
would  be  inconsistent  alike  with  the 
words  and  with  the  object  of  the  con- 
stitutional provision,  framed  to  protect 
municipal  corporations  from  being 
loaded  with  debt  beyond  a  certain 
limit,  to  make  their  liabilitv  to  be 
charged  with  debts  contracted  beyond 
that  limit  depend  solely  upon  the  dis- 
cretion or  the  honesty  of  their  officers." 
See  also  Holliday  v.  Hildebrandt,  97 
Iowa,  177 ;  Reynolds  v,  Lyon  County, 
121  Iowa,  733;  Birkholtz  v.  Dinnie,  6 
N.  Dak.  511 ;  Shaw  v.  Riverside  School 
Dist.,  62  Fed.  Rep.  911 ;  Coffin  v,  In- 
dianapolis, 59  Fed.  Rep.  221;  ^tna 
Life  Ins.  Co.  v.  Lyon  County,  44  Fed. 
Rep.  529.  In  Taylor  v.  School  District, 
97  Fed.  Rep.  753,  the  court  applied  the 
principle  stated  in  the  text  to  a  case  of 
exchange  of  bonds. 

»  See  Miller  v.  School  Dist.,  5  Wyo. 
217;  Palmer  v.  Helena,  19  Mont.  61. 
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bonds  had  been  actually  applied  to  the  payment  of  the  outstanding 
bonds  and  coupons,  although  not  simultaneously  with  the  issue  of 
the  refunding  bonds,  the  refunding  bonds  would  have  been,  or 
ought  to  have  been;  held  invalid.*  The  practical  effect  of  the  distinc- 
tion is  that  careful  investors  in  refunding  bonds  will  take  the  pre- 
caution to  see  to  the  actval  application  of  the  proceeds  of  the  refunding 
bonds  to  the  payment  of  the  debt  to  be  refunded,  and  in  this  way 
prevent  the  outstanding  of  two  evidences  of  indebtedness  for  the 
same  debt.  The  distinction  itself  has  been  criticised  as  more  nice 
than  real.'  And  in  some  cases  the  State  courts  have  refused  to  follow 
the  alleged  distinction,  and  have  held  that  if  the  original  indebtedness 
is  valid  refunding  bonds  do  not  create  indebtedness  within  the  mean- 
ing of  the  Constitution,  whether  they  are  exchanged  for  the  existing 
debt  or  are  sold  and  the  proceeds  applied  in  satisfaction  thereof." 


^  In  Heins  v.  Lincoln,  102  Iowa,  69, 
the  city  councU  passed  an  ordinance 

Eroviding  for  the  exchange  of  new 
onds  for  old  bonds  and  of  warrant 
bonds  for  outstanding  warrants.  To 
effectuate  the  exchange  the  council  ap- 
pointed a  bank  as  the  agent  of  the  city, 
and  placed  all  the  bonds  duly  executed 
in  the  hands  of  its  agent  in  trust,  with 
power  to  deliver  new  bonds  when  the 
old  bonds  had  been  delivered  to  it  and 
cancelled,  and  to  deliver  warrant  bonds 
when  the  warrants  had  been  delivered 
to  it.  The  trust  was  accepted  by  the 
bank.  It  was  rightly  held  that  under 
this  arrangement  no  obligation  was 
created  a^nst  the  city  untu  the  bonds 
were  dehvered  by  the  trustee,  which 
delivery  was  not  to  take  place  until  the 
old  bonds  or  warrants  were  received  by 
it  and  cancelled,  and  that  the  plan 
adopted  created  no  additional  debt. 

'  "The  distinction  seems  to  be  more 
nice  than  real,  and  in  view  of  the  vig- 
orous dissent  recorded  with  the  opin- 
ion we  may  be  permitted  to  doubt 
whether  it  will  ever  be  made  again." 
Huron  v.  Second  Ward  Savings  Bank, 
86  Fed.  Rep.  272.  The  distinction  has 
the  merit  or  effect  of  tending  to  prevent 
fraudulent  or  careless  duplication  or 
over-issues  of  securities.  See  also 
Pierre  v.  Dunscomb,  106  Fed.  Rep.  611, 
615. 

•  Taylor  v.  School  District,  97  Fed. 
753 ;  Los  Angeles  v.  Teed,  1 12  Cal.  319, 
327 ;  National  Life  Ins.  Co.  v.  Mead,  13 
S.  Dak.  37 ;  Poughkeepsio  v,  Quintard, 
136  N.  Y.  275.  In  National  Life  Ins. 
Co.  V.  Mead,  13  S.  Dak.  37,  the  court 
said:     ''Doubtless  the  constitutional 


provision  under  discusdlon  was  designed 
to  confine  municipal  indebtedness 
within  prescribed  limits,  but  it  could 
hardly  have  been  intended  or  expected 
to  prevent  embezzlement  or  misappro- 
priation of  public  funds.  In  extending 
its  scope  and  purpose,  courts  are  not 
required  to  assume  that  municipal  offi- 
cers are  always  or  even  usually  dis- 
honest. The  contrary  should  be  pre- 
sumed. Where  the  proceeds  of  fundiiig 
bonds  are  properly  applied,  the  trans- 
action may  in  form  be  a  borrowing  of 
money,  but  in  substance  it  is  not  diSer- 
ent  from  what  it  wou  d  be  had  there 
been  an  exchange  of  bonds  or  other 
evidences  of  indebtedness.  The  con- 
templated purpose  and  actual  result 
are  the  same.  The  municipal  liability  is 
not  increased,  but  merely  suffered  to 
remain." 

In  Poughkeepsie  v,  Quintard,  136 
N.  Y.  275,  the  city's  power  to  incur 
debt  was  limited  oy  its  charter.  It 
was  authorized  by  statute  to  refund 
existing  indebtedness.  The  refunding 
might  be  effected  either  bv  an  exchange 
of  old  for  new  bonds  or  by  the  sale  of 
new  bonds  applying  the  proceeds  to  the 
cancellation  of  the  old  ones.  It  was 
held,  in  an  action  to  enforce  a  contract 
with  the  city  for  the  sale  of  refunding 
bonds,  that  either  form  of  refunding 
did  not  violate  the  charter  limitation 
upon  the  power  to  incur  debt.  Finch, 
J.,  said:  "It  must  be  conceded  that 
the  transaction  in  form  may  be  a  bor- 
rowing of  money,  but  in  substance  it  is 
the  very  different  case  of  refunding  an 
existing  debt.  There  is  a  new  creator 
and  a  reduced  rate  of  interest,  but  the 
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§  203.  Partial  VaUdity  of  Obligation.  —  If  the  city  has  not 
reached  the  constitutional  limit  of  its  indebtedness  at  the  time  when 
the  obligation  is  incurred,  but  has  so  nearly  approached  the  limit  that 
only  a  part  of  the  amount  agreed  to  be  paid  is  within  the  limit  and  the 
remainder  beyond,  the  question  arises  to  what  extent  the  obligation 
is  valid.  If  the  debt  is  evidenced  by  bonds  which  are  issued  and 
delivered  at  different  dates,  the  bonds  first  issued  and  delivered  are 
valid,  although  the  remainder  of  the  issue  may  exceed  the  constitu- 
tional limit.^    If,  however,  the  bonds  are  issued  at  the  same  time,  or 


same  old  debt.  The  municipal  liability 
is  not  increased,  but  merely  suffered  to 
remain,  and  not  a  dollar  of  new  or 
added  indebtedness  raised.  The  trans- 
action is  no  different  from  what  it 
would  have  been  if  there  had  been  an 
exchange  of  bonds.  There  it  is  con- 
ceded there  would  have  been  no  boi^ 
rowing  of  money  and  merely  an  exten- 
sion of  credit.''  In  Opimon  of  the 
Justices,  81  Me.  602,  tne  court  said 
with  respect  to  the  power  of  the  State 
to  refimd  a  valid  indebtedness  exceed- 
ing its  constitutional  limit : ''  If  the  new 
bonds  be  exchanged  for  the  old,  bond 
for  bond,  it  would  literally  be  a  renewal 
and  extension  of  the  debt,  and  if  the 
new  bonds  are  sold  to  obtain  means 
with  which  to  liquidate  the  old  it  will 
in  all  essential  respects  amount  to 
the  same  thing.  The  same  result  will 
be  reached  as  far  as  the  State  is 
concerned." 

In  Lawrence  County  v.  Jewell,  100 
Fed.  Rep.  905,  the  court  had  under 
consideration  the  provisions  of  the  Act 
of  Congress  of  1886,  known  as  the  "  Har- 
rison Act, "  limiting  the  amount  of  mu- 
nicipal indebtedness  in  the  Territories. 
By  section  3  of  that  act  after  specifjr- 
ing  the  purposes  for  which  any  terri- 
torial legislature  mav  authorize  debt  to 
be  contracted,  it  is  declared :  "  Nothing 
in  this  act  shall  be  construed  to  prohibit 
the  refunding  of  any  existing  indebted- 
ness of  such  territory  or  of  any  political 
or  municipal  corporation,  county,  or 
other  subcuvision  therein."  By  section 
4  municipalities  are  prohibited  from  be- 
coming indebted  in  any  manner  or  for 
any  purpose  in  excess  of  four  per  cent 
of  the  value  of  taxable  property  within 
the  municipality.  It  was  contended 
that  in  refunding  operations  all  that 
the  act  permitted  was  the  exchange 
of  new  bonds  for  the  old,  dollar  for 
dollar,  and  that  under  the  prohibition 
contained  in  section  4  the  county  could 
not  sell  refunding  bonds  for  the  purpose 


of  obtaining  cash  with  which  to  pav 
existing  obligations.  The  court  held, 
however,  that  it  must  be  inferred  that 
it  was  the  intention  of  Congress  to 
leave  the  municipalities  the  full  liberty 
to  refund  their  debtb  in  any  of  the 
customary  ways  in  which  such  an 
operation  might  be  accomplished,  and 
to  place  no  restrictions  upon  acte  done 
in  that  behalf  save  the  restriction  that 
the  operation  should  be  undertaken  and 
pursued  in  good  faith  for  the  sole  pur- 
pose of  retiring  existing  debt.  Hence 
It  held  that  refunding  bonds  sold  for 
the  purpose  of  procuring  cash  to  pur- 
chase and  retire  existing  obligntions  of 
a  county  were  valid,  although  only  a 
small  part  of  the  proceeds  had  been 
applied  to  that  purpose,  the  county 
bemg  imsuccessf ul  in  ite  efforte  to  pur- 
chase all»  the  outstanding  bonds.  In 
this  case  the  proceeds  of  the  refimdiD|S 
bonds  so  far  as  not  applied  to  the  origi- 
nal issue  was  applied  to  the  purchiwe 
and  retirement  of  a  portion  of  the  issue 
of  reftmding  bonds. 

^  In  Daviess  County  v,  Dickinson, 
117  U.  S.  657,  bonds  in  aid  of  a  railroad 
company  to  the  amount  of  S250,000 
were  authorized  payable  in  blocla  in 
five,  ten,  fifteen,  and  twenty  years. 
Bonds  were  issued  in  each  class  m  ex- 
cess of  the  ri^ht  to  issue  and  delivered 
at  different  times.  Each  class  had  dis- 
tinct letters  and  were  numbered  in 
series.  The  over-issue  was  declared 
void,  and  in  determining  which  were 
valid  and  which  invalid  the  court  said 
that  the  test  was  ''Which  were  the  first 
delivered?"  The  bonds  first  deliv- 
ered up  to  the  amount  authorized  with- 
out r^rd  to  classification  were  held  to 
be  valid.  The  remainder  were  held 
to  be  void.  In  Crogster  v,  Bayfield 
County,  09  Wis.  1^  the  action  was  by  a 
taxpayer  to  set  aside  an  issue  of  bonds 
by  the  county  in  aid  of  a  railroad 
amounting  to  $240,000.  The  proposi- 
tion submitted  to  and  acceptea  by  the 
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as  part  of  one  transaction,  or  if  the  contract  calls  for  the  payment 
of  a  gross  sum,  which  in  part  only  exceeds  the  constitutional  limit 
of  indebtedness,  the  just  and  equitable  rule  as  we  regard  it  has  been 
adopted  that  each  obligation  should  be  void  in  a  sum  in  proportion 
to  the  excess  and  valid  as  to  the  remainder.^    In  an  action  cU  law  in 


county  was  for  the  construction  of  the 
road  in  six  different  sections,  and  the 
bonds  were  apportioned  to  and  deliv- 
ered as  each  section  was  completed. 
The  entire  issue  of  bonds  exceeded  the 
constitutional  limit  by  something  over 
S15,000,  the  bonds  to  be  used  for  the 
completion  of  the  last  section  of  the 
road  amounting  to  S25,000.  On  the 
cround  that  the  proposition  was  in  a 
degree  separable  and  apportionable,  the 
court  held  that  the  issue  of  the  bonds 
upon  the  completion  of  the  first  five 
sections  of  the  road  was  valid,  and  for 
the  last  section  invalid.  In  Catron  v. 
La  Fayette  County,  106  Mo.  659,  the 
court  held  that  when  bonds  were  issued 
at  different  times  under  an  act  limiting 
the  total  amount  to  be  issued,  the  fact 
that  bonds  were  afterward  issued  be- 
yond the  limit  did  not  invalidate  such 
bonds  as  were  issued  before  the  limit 
was  exceeded. 

1  ^tna  Life  Ins.  Co.  v.  Lyon  County, 
44  Fed.  Rep.  329;  Mass.  &  S.  Const. 
Co.  V.  Cane  Creek  Township,  45  Fed. 
Rep.  336;  iEtna  Life  Ins.  Co.  v.  Lyon 
County,  95  Fed.  Rep.  325;  Keene  Five 
Cent  Sav.  Bank  v.  Lyon  County,  97 
Fed.  Rep.  159;  Columbus  v.  Woon- 
Bocket  Inst,  for  Sav.,  114  Fed.  Rep. 
162;  Chicago  v.  McDonald,  176  111. 
404 ;  Griswold  v.  East  St.  Louis,  47  lU. 
App.  480;  School  Town  of  Winamac 
V,  Hess,  151  Ind.  229;  Stockdale  v, 
V^Tayland  School  Dist.,  47  Mich.  226; 
Schmitz  V,  Zeh,  91  Minn.  290 ;  Citizens 
Bank  v.  Terrell.  78  Tex.  450;  Nolan 
County  v.  State,  83  Tex.  182.  See 
Hedges  v,  Dixon  County,  160  U.  S.  182, 
referred  to  infra.  See  also  Finlayson 
V.  Vaughn,  54  Minn.  331 ;  Seymour  v. 
Tacoma,  6  Wash.  427.  See  infra,  §  212. 
In  McPherson  v.  Foster,  43  Iowa,  48, 
the  defendants  contracted  to  build  a 
school  house  and  to  receive  in  pav- 
ment  bonds  of  the  district  to  the 
amount  of  S15,000,  but  by  reason  of 
prior  existing  indebtedness  the  dis- 
trict could  only  contract  additional 
debt  amounting  to  $2,057.50.  The 
bonds  all  bore  the  same  date  and  were 
Issued,  though  at  different  times,  as  a 
part  of  one  transaction.  The  court 
held  that  each  bond  was  void  as  to  its 


proportionate  amount  of  the  excess  and 
valid  as  to  the  remainder.  In  Francis 
V.  Howard  County,  54  Fed.  Rep.  487, 
13  U.  S.  App.  126,  aff'g  50  Fed.  Rep. 
44,  the  county  had  authority  to  issue 
its  bonds  to  the  amount  of  about 
S15,000.  It  issued  bonds  aggregating 
$35,000,  and  delivered  them  at  one 
time.  The  court  held  that  the  propoi^ 
tion  of  the  bonds  exceeding  its  jpower 
to  issue  was  invalid,  but  the  remainder 
valid. 

In  Culbertson  v,  Fulton,  127  III 
30,  the  city  contracted  to  pay  $11,619 
for  the  construction  of  water  works. 
At  the  time  when  it  made  the  contract 
it  could  only  incur  debt  to  the  amount 
of  $10,453.  It  was  held  that  the  con- 
tract was  valid  and  enforceable  up  to 
$10,453,  but  invalid  as  to  the  excess  of 
$1,166.  It  was  also  held  in  this  case 
that  the  levy  of  a  tax  to  pKf  the  un- 
lawful excess  would  be  enjomed,  but 
that  the  tax  to  pa^r  the  lawful  amount 
would  not  be  restrained.  In  Herman  v. 
Oconto,  110  Wis.  660,  the  city  con- 
tracted for  a  sewer  system.  The  con- 
tract price  partly  exceeded  the  consti- 
tutional limit.  The  contract  was  in  a 
sense  entire,  but  it  divided  the  sewers 
into  several  districts.  The  contractor 
was  to  build  the  sewer  at  so  much  per 
foot,  depending  upon  the  material 
usea.  It  was  held  that  the  contract 
was  of  such  a  nature  that  it  might  be 
severed  and  held  valid  up  to  the  limit 
within  which  the  city  was  authorized 
under  the  Constitution  to  contract,  and 
that,  the  city  having  failed  to  furnish 
the  proper  data  on  which  to  apportion 
the  invalid  part,  it  would  be  scaled 
down  to  the  limit  within  which  the 
city  had  power  to  contract  and  held 
valid  withm  that  limit.  A  contract  by 
a  town  to  Day  more  than  it  has  the 
power  to  collect  by  taxes  is  not  void  in 
totOf  but  obligates  the  town  to  exhaust 
its  power  if  necessary,  and  to  collect 
such  tax  as  it  may  within  the  limit. 
Raton  Water  Works  Co.  v.  Raton,  9 
New  Mex.  70. 

In  Hedges  V.  Dixon  County,  150  U.  S. 
182,  bonds  were  issued  by  the  county 
in  aid  of  a  railroad  in  excess  of  the  ten 
per  cent  limit  contained  in  the  Nebraska 
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the  Federal  Court  brought  by  the  owner  of  a  part  of  an  issue  of  bonds 
to  recover  judgment  for  the  amount  of  the  bonds  or  for  past  due 
interest,  it  is  beyond  the  power  of  the  court  to  hear  and  determine 
the  question  of  the  order  in  which  the  series  of  bonds  was  sold,  or 
the  application  of  the  proceeds  realized  from  the  sales  thereof,  and 
whether  the  facts  are  such  that  a  certain  number  of  bonds  can  be 
held  valid  in  law  or  whether  it  should  not  be  held  that  each  owner 
of  a  bond  is  equitably  entitled  to  demand  a  share  of  the  total  sum 
which  may  be  adjudged  to  be  collectible  from  the  municipality.  In 
these  circumstances  a  resort  must  be  had  to  equity  to  determine 
that  question.^  When  the  action  has  been  brought  at  law  to  recover 
the  amount  of  certain  bonds  or  coupons,  it  has  been  held  that  if  all 
the  bonds  are  a  part  of  a  single  issue  or  are  based  upon  an  indivisible 
contract,  exceeding  the  constitutional  limit,  no  recovery  can  be  had 
in  such  action,  and  the  statement  has  been  made  that  the  bonds  are 
void  as  to  the  whole  issue.^  This  declaration  that  the  bonds  must 
be  deemed  void  as  to  the  whole  issue  probably  arose  from  the  form 
of  the  action,  and  from  the  fact  that  a  court  of  law  had  no  jurisdiction 


Constitution  upon  donations  to  rail- 
road companies.  The  only  considera- 
tion reoeived  by  the  county  in  the 
transaction  was  the  incidental  benefit 
derived  from  the  construction  of  the 
railroad,  the  proceeds  of  the  bonds 
when  negotiated  being  received  directly 
by  the  railroad  company.  Payment  of 
tne  bonds  was  refused  by  the  county 
officials,  who  allesed  that  they  were 
invalid.  The  holders  of  nearly  the 
entire  issue  filed  a  bill  in  which  they 
offered  to  surrender  up  for  cancellation 
such  amounts  of  bonas  as  exceeded  ten 
per  cent  of  the  assessed  value  of  the 
property,  each  holder  surrendering  his 
proportionate  share  of  the  excess,  and 
prayed  that  an  account  be  taken  to 
ascertain  the  excess,  that  such  excess 
might  be  distributed  amon^  the  hold- 
ers of  the  bonds  or  applied  to  reduce 
the  amount  of  each  bond  taxable,  and 
that  the  residue  be  declared  good  and 
valid,  and  the  county  decreed  to  pay 
the  same.  It  was  hela  that  this  offer  to 
surrender  and  cancel  the  excessive 
bonds  did  not  vest  a  court  of  equity 
with  jurisdiction  to  ascertain  the 
amount  of  the  excess,  to  declare  the 
residue  of  the  bonds  valid,  and  en- 
force the  p^ment  thereof,  a^nst  the 
county.  Ijie  opinion  distinguished 
the  cases  where  the  municipality  re- 
ceived the  pecuniary  or  money  consid- 
eration of  the  indebtedness^  and  the 


city  was  held  to  be  liable  as  for  the 
money  had  and  received.  It  also  distin- 
guished the  case  of  the  Daviess  County 
V,  Dickinson  (1 17  U.  S.  657),  supra.  In 
deciding  the  case  the  court,  carguendo, 
said:  ''What  the  county  authorized 
and  carried  into  execution  in  the  pres- 
ent case  both  by  the  vote  and  the 
donation  was  one  entire  transaction, 
and  if  it  should  be  so  reformed  as  to 
curtail  the  entire  excess  of  bonds  to 
such  an  amount  as  was  within  the  con- 
stitutional limitations  of  the  county 
to  donate,  it  would  be  something  differ- 
ent from  that  which  was  voted  by  the 
county,  and  carried  into  effect  by  the 
issue  of  the  bonds.  This  would  involve 
the  making  of  a  different  donation 
from  what  the  countv  voted,  and  in- 
tended to  make  to  the  railroad  com- 
pany.'' See  supra  for  cases  in  which, 
where  there  was  a  pecuniary  consider- 
ation received,  an  apportionment  has 
been  made  where  the  transaction  has 
been  carried  into  execution  and  where 
part  of  the  bonds  only  is  in  excess  of 
the  debt  limit. 

^  iEtna  Life  Ins.  Co.  v.  Lyon  County, 
44  Fed.  Rep.  329. 

'  Prickett  V.  Marceline,  65  Fed.  Rep. 
469 ;  Thombur^  v.  School  Dist.  No.  3, 
175  Mo.  12;  Millerstown  v.  Frederick, 
114  Pa.  St.  435.  See  also  Lake  County 
V.  Standley,  24  Colo.  1. 
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to  determine  the  question  of  the  validity  of  a  part.  Where  suit  is 
brought  in  advance  of  the  issue  of  the  bonds  to  restrain  an  issue  which 
is  partly  in  excess  of  the  amount  authorized  by  law,  the  proceedings 
authorizing  the  issue  by  the  vote  of  the  electors  must  be  regarded 
as  an  act  in  excess  of  the  authority,  and  it  is  the  duty  of  the  court 
to  restrain  the  whole  issue.^ 

§  204.  Kstoppel  by  Beeitals  as  to  Debt  Limit.'  —  It  is  apparent, 
from  the  discussion  of  the  principles  involved  in  applying  the  con- 
stitutional limitation  upon  the  power  of  a  municipality  to  incur 
indebtedness,  that  there  is  no  absolute  test,  unless  one  has  been  ex- 
pressly provided,  by  which  a  person  purchasing  a  bond  issued  by 
the  mimicipality  may  ascertain  whether  it  is  within  the  powers  of  the 
municipality.  Even  if  bonds  be  issued  in  an  amount  exceeding  the 
constitutional  limit,  they  may  still  be  valid  if  issued  for  some  of 
the  piu*poses  or  under  some  of  the  circumstances  which  do  not 
create  indebtedness  under  the  decisions  of  the  courts.  It  is  true 
that  the  Constitution  creates  a  standard  of  validity  in  which  two  facts 
are  to  be  considered,  —  one  the  amount  of  the  assessed  value,  and  the 
other  the  ratio  between  that  assessed  value  and  the  debt  proposed, 
including  all  other  indebtedness ;  ^  but,  as  we  have  seen,  the  applica- 
bility of  these  standards  is  only  relative,  and  much  is  left  to  the  good 
faith  and  discretion  of  the  municipal  authorities.  If  a  State  Con- 
stitution in  fixing  a  limit  for  municipal  indebtedness,  or  the  legisla- 
tive enabling  act  in  authorizing  the  debt,  should  prescribe  a  definite 
rule  or  test  for  determining  whether  that  limit  has  already  been 
exceeded,  or  is  being  exceeded  by  any  particular  issue  of  bonds,  all 
who  purchase  such  bonds  would  do  so  subject  to  that  rule  or  test, 
whatever  might  be  the  hardship  in  the  case  of  those  who  purchased 
them  in  the  open  market  in  good  f aith.^    But  the  usual  provisions  of 

^  Reinemanv.  Covington,  d^c.  R.Ck>.,  that  no  municipality  shall  incur  any 

7  Neb.  310.  new  debt  exceeoing  two  per  cent  with- 

'  As  to  estoppel  by  recitals  in  bonds,  out  a  previous  vote  of  the  electors, 

see  poatf  chapter  on  Municipal  Bonds,  By   statute,    municipal   officers   were 

where  this  important  subject  is  fully  required,  before  issmng  bonds  and  as 

treated,  the  cases  examined  at  length,  part  of  the   procedure  for  the  issue, 

and   the  general  result  of   the  cases  to  make  and  jUe  in  a  court  of  record  a 

stated.  statement  of  indebtedness.     In  an  action 

'  Lake  County  v.  Graham,  130  U.  S.  on  a  municipal  bond,  it  was  held  that 

674,  684.  even  a  bona  fide  holder  was  bound  not 

*  Gunnison  County  v.  Rollins,   173  only  by  the  statement  so  made  and 

U.  S.  255,  275,  s.  c  more  fully  con-  filed,  but  also  was  affected  with  notice 

sidered  in  the  chapter  on  Municipal  of  that  which  the  statute  required  the 

BondSfpost.   The  Constitution  of  Penn-  statement  to  disclose.     Millerstown  v. 

sjdvania  declares  that  municipal  debt  Frederick,  114  Pa.  St.  435.    But  if  no 

snail  not  exceed  seven  per  cent  of  the  record  of  existing  indebtedness  is  kept 

assessed  value  of  taxable  property,  and  as  required  by  a  general  statute,  there 
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the  Constitutions  as  to  debt  limit  do  not  prescribe  any  such  definite 
rule  or  test.  Municipalities  long  ago  discovered  that  the  means  by 
which  they  can  best  procure  money  for  their  needs  is  to  issue  negoti- 
able bonds  running  for  a  term  of  years,  bearing  a  definite  rate  of 
interest,  and  which  are  attractive  to  investors  by  reason  of  the  cer- 
tainty of  the  annual  return  and  of  the  payment  of  the  principal 
at  maturity,  and  comparative  freedom  from  attack.  They  resort 
to  methods  similar  to  those  adopted  by  the  general  government, 
by  the  States  and  railroads  and  other  corporations,  and  under 
legislative  authority  issue  their  bonds  and  securities  and  sell 
them  on  the  market  at  the  best  price  which  can  be  procured. 
To  make  their  bonds  inviting  and  thereby  secure  a  greater  price, 
they  cast  them  in  the  form  of  negotiable  instruments;  insert 
recitals  that  they  are  issued  under  the  authority  of  a  statute;  that 
all  the  provisions  and  requirements  of  the  statute  have  been  fully 
complied  with  by  the  proper  oflScers;  and  if  a  vote  be  required 
that  the  issuance  of  the  bonds  is  authorized  by  a  proper  vote,  and 
that  the  debt  limit  fixed  by  the  Constitution  and  laws  has  not  been 
exceeded,  etc. 

These  recitals  are  in  general  use,  and  are  inserted  for  the  purpose 
of  making  the  securities  more  marketable  and  removing  any  hesi- 
tation which  may  arise  in  the  minds  of  investors  by  reason  of  the 
constitutional  or  statutory  limitations  upon  the  power  to  incur  debt, 
and  to  this  end  recitals  are  frequently  made  that  the  total  amount 
of  the  issue  does  not  exceed  any  constitutional  or  statutory  limit,  or 
that  the  bonds  are  issued  for  the  purpose  of  funding  or  refunding 
valid  outstanding  indebtedness  of  the  municipality,  etc.  It  is  ap- 
parent that  if  these  recitals  l^e  given  effect  as  estoppel,  bonds  con- 
taining them  are  not  subject  to  any  defence  by  the  municipality  as 
respects  matters  covered  by  the  recitals,  and  constitute  one  of  the 
most  certain  and  desirable  forms  of  public  investment.  Municipali- 
ties are  frequently  authorized  to  acquire  or  construct  water  works, 
electric  or  other  light  plants,  and  to  make  expensive  and  permanent 
public  improvements,  the  cost  of  which  is  too  large  to  be  paid  out 
of  current  revenues  and  which  ought  to  be  distributed  over  a  series 
of  years.  Municipal  credit  in  the  shape  of  negotiable  bonds  is  the 
usual  means  resorted  to,  and  it  is  in  the  interest  of  the  municipality 
to  get  the  highest  price  for  its  bonds,  and  this  can  only  be  done  by 
investing  them  with  the  qualities  of  negotiable  paper.  Upon  con- 
is  DO  notice  to  a  band  fide  purchaser  of  rely  on  the  recitals  in  the  bonds, 
bonds  of  the  aggrmte  indebtedness  of  Dudley  v.  Lake  County  Com'rs,  80  Fed. 


the  municipality  when  the  bonds  were   Rep.  672. 
issued  and  the  purchaser  is  entitled  to 
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siderations  such  as  these  rests  the  doctrine  of  recitals  in  such  bonds 
which  has  been  declared  and  established  by  the  courts. 

Underlying  the  question  of  estoppel  is  the  question  of  the  author' 
iiy  of  the  municipal  officers  to  make  the  recitcUs.  These  officers  are 
by  the  enabling  acts  the  representatives  of  the  municipality  en- 
trusted with  the  duty  of  passing  upon  its  needs  and  powers, 
of  determining  whether  the  issue  of  bonds  should  be  made, 
and  of  making  the  issue.  In  making  the  issue,  and  as  a  part 
of  their  official  duty,  they  must  determine  whether  all  the  steps  pre- 
scribed by  the  Constitution  and  statute  preliminary  to  the  issue  have 
been  takem  Being  the  agents  of  the  municipah^  for  the  purpose 
of  disposing  of  the  bonds,  it  is  their  duty  to  furnish  to  all  parties 
dealing  with  the  municipality  full  information  as  to  all  facts  affect- 
ing the  validity  of  the  bonds,  and  it  is  only  equitable  and  just  that 
if  these  officers  in  the  exercise  of  their  official  duties  make  representa- 
tions by  recitals  in  the  bonds  as  to  the  existence  of  facts  which  are  a 
prerequisite  to  their  own  authority,  which  they  must  have  determined 
to  exist  before  they  could  issue  the  bonds,  the  mvnicipality  should 
be  bound  by  these  represeniations,^    Arising  from  considerations 


^  Dudley  v.  Board  of  Ck>m'r8,  80 
Fed.  Rep.  672;  Waite  v.  Santa  Cruz, 
184  U.  S.  302, 314 ;  Gunnison  Ck>unty  v. 
Rollins,  173  U.  S.  255;  Hughes  County 
V,  Livingston,  104  Fed.  Rep.  306,  311 ; 
Chaffee  County  v.  Potter,  142  U.  S.  355 ; 
County  of  Hamilton  v.  Montpelier  Sav. 
Bank,  Ac,  157  Fed.  Rep.  19,  referred 
to  supra.  §  202,  7th  Cir.,  April,  1907; 
more  Tully  post,  chapter  on  Municipal 
Bonds.  In  Independent  School  Dis- 
trict V.  Rew,  111  Fed.  Rep.  1,  the  action 
was  brought  on  certain  refunding  honds, 
and  it  was  held  that  the  district  town- 
ship issuing  the  bonds  was  estopped  by 
a  recital  tnerein.  The  statute  under 
which  the  bonds  were  issued  provided 
that  any  district  township,  against 
which  unsatisfied  judgments  had  been 
rendered  prior  to  its  passage,  might 
issue  negotiable  bonds  tor  the  purpose 
of  paying  off  such  judgment,  and  that 
they  should  be  in  substantially  the 
same  form  prescribed  for  county  bonds. 
The  form  prescribed  for  county  bonds 
contained  a  certificate  that  they  were 
issued  by  the  board  of  supervisors  of 
the  county  pursuant  to  the  provisions 
of  the  law  authorizing  their  issue  and 
in  conformity  to  the  resolution  of  the 
board.  It  was  held  that  this  statute 
authorized  the  board  of  directors  of  the 
township  to  determine  whether  there 


were  valid  judgment  debts  against  the 
township,  and  upon  such  determination 
to  issue  funding  oonds.  The  court  said : 
"It  is  well  settled  that,  if  the  laws  are 
such  that  there  might,  under  any  state 
of  facts  or  circumstances,  be  lawful 
power  in  a  municipality  or  ^fuasi  mu- 
nicipality to  issue  its  bonds,  it  may  by 
recitals  therein  estop  itself  from  deny- 
ing that  those  facts  or  circumstances 
exist,  unless  the  Constitution  or  the  act 
under  which  the  bonds  are  issued  pre- 
scribes some  public  record  as  the  test  of 
the  existence  of  some  of  those  facts  or 
circumstances.  In  this  case  there  mi^ht 
have  been  a  state  of  facts  imder  which 
the  district  township  would  have  had 
the  power  to  issue  these  bonds  notwith- 
standing the  fact  that  the  constitutional 
limit  of  its  indebtedness  had  been  passed 
when  they  were  issued.  There  might 
have  been  unsatiefied  judgments  ren- 
dered before  the  passage  of  chapter  51, 
which  evidenced  unimpeachable  obli- 
gations of  the  district  township  in- 
curred before  its  indebtedness  reached 
its  constitutional  limitation.  Neither 
the  Constitution  nor  the  act  under 
which  the  bonds  were  issued  pointed 
out  any  public  record  as  the  test  of  the 
existence  of  this  state  of  facts.  The 
district  township,  therefore,  had  the 
power  to  issue  the  bonds,  if  such  judg- 


Digitized  by 


Google 


390 


MUNICIPAL  CORPORATIONS 


§204 


such  as  these,  in  actions  upon  municipal  bonds  or  their  coupons,  the 
claim  is  frequently  advanced  that  the  municipality  is  estopped  to 
assert  the  invalidity  by  reason  of  the  recitals,  and  this  estoppel  has 
been  urged  against  the  constitvtumal  limitation.  In  one  of  the  first 
cases  which  came  before  the  Supreme  Court  of  the  United  States 
under  the  constitutional  debt  limitation,  that  court  declared  that  as 
neither  the  Constitution  nor  the  statutes  prescribed  any  rule  or  test 
by  which  persons  contracting  with  municipal  corporations  should 
ascertain  the  extent  of  their  existing  indebtedness,  it  would  seem  that 
if  the  bonds  in  question  had  contained  recitals  which,  upon  any  fair 
construction,  amounted  to  a  representation  upon  the  part  of  the  con- 


ments  existed  when  they  were  issued ; 
and  it  had  the  power  to  estop  itself 
from  denying  their  existence  by  recit- 
ing in  the  face  of  the  bonds  the  fact 
that  they  did  exist.  Tiie  officers  of 
the  district  township  were  expressly 
authorized  to  ascertain  and  certify 
the  existence  of  these  facts.  They  were 
empowered  by  chapter  51  to  pass  a  res- 
olution for  the  issue  of  the  bonds  for  the 
purpose  of  paying  such  judgments,  and 
such  judgments  only,  and  to  certify 
in  the  face  of  the  bonds  that  they  were 
issued  under  the  provisions  of  the  act. 
The  legislature  thereby  entrusted  to 
them  the  power,  and  imposed  upon 
them  the  duty,  to  ascertain,  determine, 
and  certify  whether  or  not  every  act 
had  been  done  and  every  fact  existed 
which  conditioned  a  lawful  issue  of  the 
bonds  before  they  sent  them  forth." 
8.  c.  referred  to  infra, 

A  statute  which  gives  power  to 
issue  bonds  to  refund  existing  indebted- 
ness has  been  held  to  refer  the  question 
whether  there  was  such  indAtedTieaa 
to  the  proper  local  board.  Gunnison 
County  V.  Rollins,  173  U.  S.  255,  where 
the  subject  of  recitals  was  fully  consid- 
ered ;  Cadillac  v.  Woonsocket  Inst,  for 
Sav.,  58  Fed.  Rep.  935,955;  Independ- 
ent School  Dist.  V,  Rew,  111  Fed.  Rep. 
1 ;  Municipal  Trust  Co.  v.  Johnson 
City,  116  Fed.  Rep.  458.  When  the 
Constitution  expressly  forbids  the 
issuance  of  obligations  beyond  a  certain 
stated  limit  and  no  test  is  prescribed, 
a  reference  to  the  municipal  authorities 
of  the  question  whether  the  issue 
transcends  the  limit  is  implied.  Com- 
missioners V.  Potter,  142  U.  S.  355; 
Municipal  Trust  Co.  v,  Johnson  City, 
116  Fed.  Rep.  458. 

In  National  Life  Ins.  Co.  v.  Mead, 
13  S.  Dak.  37,  the  bonds  recited  that 


they  were  issued  for  the  purpose  of  re- 
funding the  outstanding  indebtedness  of 
the  city,  pursitant  to  certain  statutes  of 
the  State.  The  statutes  referred  to  con- 
tained a  limitation  upon  the  power  of 
the  city  to  issue  the  bonds  which  was 
similar  to  that  contained  in  the  Consti- 
tution. The  bonds  contuned  no  refer- 
ence to  the  Constitution,  but  the  court 
regarded  the  recitals  as  in  legid  effect 
equivalent  to  a  representation  on  the 
part  of  the  city  officers  that  the  indebt- 
edness incurred,  including  that  then 
existing  debt,  did  not  exceed  the  con- 
stitutional limit  prescribed  both  by  the 
statute  and  the  Constitution.  The 
court,  however,  seems  to  have  expressed 
doubt  under  the  legislation  in  question 
as  to  the  authority  of  the  officers  signing 
the  bonds  to  make  any  certificate  or 
representation  which  would  operate  as 
an  estoppel.  The  statute  unaer  which 
the  bonds  were  issued  provided  that 
the  city  auditor  should  keep  books  of 
account  in  which  he  should  enter  all 
debts  of  the  city,  and  which  should  at 
all  times  show  the  financial  condition 
of  the  city,  the  amount  of  bonds, 
warrants,  certificates,  and  other  evi- 
dences of  its  indebtedness.  The  court 
seems  to  have  been  of  the  opinion  that 
by  statute  this  record  was  the  only 
record  which  under  the  circumstances 
was  authorized  to  be  kept  of  the  in- 
debtedness, and  that  the  purchaser  of 
the  bonds  must  satisfy  himself  as  to 
that  amount  by  an  examination  of  this 
record.  This  point,  however,  was  not 
necessary  to  tne  decision  of  the  case, 
as  the  court  held  that  inasmuch  as  the 
bonds  were  refunding  bonds  it  must  be 
presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  they  were  issued  for 
valid  indebtedness  and  did  not  increase 
the  debt  of  the  city. 
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stituted  authorities  of  the  city  that  the  requirements  of  the  Constitu- 
tion were  met,  i.  e.,  that  the  city's  indebtedness,  increased  by  the 
amoimt  of  the  bonds  in  question,  was  within  the  constitutional 
limitation,  then  the  city,  under  prior  decisions  of  the  Supreme  Court, 
might  have  been  estopped  from  disputing  the  truth  of  such  repre- 
sentations as  against  a  bona  fide  holder  of  its  bonds.^  But  that  court 
has  also  held  that  a  general  recital  that  the  bonds  were  issued  imder 
the  authority  of  a  statute,  and  pursuant  to  a  city  ordinance,  does 
not  necessarily  import  a  compliance  with  the  debt-limit  provision 
of  the  ConstUnium,  and  does  not  estop  the  city  from  relying  on  the 
constitutional  limitation.^      But  if  the  bonds  contain  an  express 


^  Buchanan  v.  Litchfield,  102  U.  S. 
278  290. 

»'  Buchanan  v.  Litchfield,  102  U.  S. 
278, 262 ;  Lake  County  v.  Graham,  130 
U.  S.  674;  Sutliflf  v.  Lake  County,  147 
U.  S.  230;  Fnmcifi  v.  Howard  County, 
13  U.  S.  App.  126;  54  Fed.  Rep.  487. 

In  Lake  County  v.  Graham,  130  U.  S. 
674,  the  question  was  as  to  the  validity 
of  certain  Donds  issued  by  Lake  County, 
Colorado,  under  a  statute  of  that  State 
authorizing  the  several  counties  of  the 
State  to  find  their  floating  indebted- 
ness. It  was  recited  in  each  of  the 
bonds  sued  on  that  they  were  issued 
under  and  by  virtue  of  and  in  full  com- 
pliance with  that  act,  and  that  "all  the 
provisions  and  requirements  of  said 
act  have  been  fully  complied  with  by 
the  oroper  officers  m  the  issuing  of  this 
bond.''  It  was  held  that  this  recital 
did  not  create  any  estoppel  as  to  the 
constitutional  debt-limit  requirement. 
The  court  said:  '* Nothing  is  better 
settled  than  this  rule  —  that  the  pur- 
chaser of  bonds,  such  as  these,  is  neld 
to  know  the  constitutional  provisions 
and  the  statutory  restrictions  bearing 
on  the  question  of  authority  to  issue 
them;  also  the  recitals  of  bonds  he 
buys;  while,  on  the  other  hand,  if  he 
act  in  good  faith  and  pay  value,  he  is 
entitled  to  the  protection  of  such  reci- 
tals of  facts  as  the  bonds  may  contain. 
In  this  case  the  Constitution  charges 
each  purchaser  with  knowledge  of  the 
fact  that,  as  to  all  counties  whose 
assessed  valuation  equals  one  million  of 
dollars,  there  is  a  maximum  limit  be- 
yond which  those  counties  can  incur  no 
further  indebtedness  under  any  possible 
conditions,  provided  that,  in  calculat- 
ing that  limit,  debts  contracted  before 
the  adoption  of  the  Constitution  are 
not  to  b«  counted.  The  statute,  on  the 


other  hand,  chaiges  the  purchaser  with 
knowled^  of  the  fact  that  the  county 
commissioners  were  to  issue  bonds,  at 
par,  in  exchange  for  such  warrants  of 
the  coimty  as  were  themselves  issued 
prior  to  the  first  publication  of  the 
notice  provided  for;  that  the  only 
limitation  on  the  issue  of  bonds  in  the 
statute  was,  that  the  bonds  should  not 
exceed  in  amount  the  sum  of  the  county 
indebtedness  oh  the  day  of  notice  afore- 
said; that  while  the  commissioners 
were  empowered  to  determine  the 
amount  of  such  indebtedness,  yet  the 
statute  does  not  refer  that  board,  for 
the  elements  of  its  computation,  to 
the  Constitution  or  to  the  standards 
prescribed  by  the  Constitution,  but 
leaves  it  open  to  them,  without  depart- 
ing from  any  direction  of  the  statute, 
to  adopt  solely  the  basis  of  the  county- 
warrants.  The  recitab  in  the  bonds 
were  merely  to  the  effect  that  the  issue 
was  'imder  and  by  virtue  of,  and  in 
full  compliance  with '  the  statute ;  *  that 
all  the  provisions  and  requirements  of 
said  act  have  been  fully  complied  with 
by  the  proper  officers  in  the  issuing  of 
this  bond ' ;  and  that  the  issuing  was 
'authorized  by  a  vote  of  a  majority  of 
the  duly  qualified  electors,'  &c. ;  no 
express  reference  being  made  to  the 
Constitution,  nor  any  statement  made 
that  the  constitutional  requirements 
had  been  observed.  There  is,  there- 
fore, no  estoppel  as  to  the  constitu- 
tional question,  because  there  is  no 
recital  in  regard  to  it."  See  particu- 
larly Gunnison  County  v.  Rolhns,  173 
U.  S.  255,  where  Lake  Coimty  v, 
Gxsh&m  and  prior  cases  are  reviewed 
and  explained. 

In  Sutliff  v.  Lake  County,  147  U.  8. 
230,  the  action  was  upon  coupons  of 
bonds  issued  by  a  county  of  Colorado, 
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recital  that  the  total  amount  of  the  issue  does  not  exceed  the  limit 
prescribed  by  the  Constiiviion  and  the  bonds  themselves  do  not  show 
such  recital  to  be  untrue,  under  the  law,  such  recital  estops  the  mu- 
nicipality as  against  a  bona  fide  holder  from  saying  that  it  is  untrue.^ 


each  bond  recitipg  that  it  was  issued 
under  and  by  virtue  of  and  in  com- 
pliance with  the  act  of  assembly  entitled 
"An  act  concerning  counties,  county 
officers,  and  county  government,  and 
repealing  laws  on  these  subjects,"  ap- 
proved March  24,  1877,  and  it  was 
certified  in  each  bond  that  "all  the  pro- 
visions of  said  act  have  been  fuller  com- 
plied with  by  the  proper  officers  in  the 
issuing  of  this  bond."  There  was  no 
recitalin  the  bonds  that  the  indebted- 
ness thus  created  was  not  in  excess  of 
the  constitutional  limit.  The  court  held 
that  the  plaintiff,  although  a  purchaser 
for  value  and  before  maturity  of  the 
bonds,  was  charged  with  the  duty  of 
examining  the  records  of  indthtednesa 
provided  for  in  the  statute  of  Colorado, 
m  order  to  ascertain  whether  the  bonds 
increased  the  indebtedness  of  the 
county  beyond  the  constitutional  limit, 
and  that  the  recitab  in  the  bonds  in 
suit  did  not  estop  the  coimty  to  prove 
by  the  records  of  the  assessment  and 
the  indebtedness  that  the  bonds  were 
issued  in  violation  of  the  Constitution. 
The  court  said :  "  In  those  cases  in  which 
this  court  has  held  a  municipal  coipora- 
tion  to  be  estopped  by  recitals  m  its 
bonds  to  assert  that  they  were  issued 
in  excess  of  the  limit  imposed  by  the 
Ck)nstitution  or  statutes  of  the  State, 
the  statutes,  as  construed  by  the  court, 
left  it  to  the  officers  issuing  the  bonds 
to  determine  whether  the  facts  existed 
which  constituted  the  statutory  or 
constitutional  condition  precedent,  and 
did  not  require  those  facts  to  be  made  a 
matter  of  pMic  record.  But  if  the 
statute  expressly  requires  those  facts 
to  be  made  a  matter  of  public  record, 
open  to  the  inspection  of  ever^  one, 
there  can  be  no  implication  that  it  was 
intended  to  leave  that  matter  to  be 
determined  and  concluded,  contrary  to 
the  facts  so  recorded,  by  the  officers 
charffed  with  the  duty  of  issuing  the 
bonds."  The  point  to  be  observed  in 
the  case  last  cited  is  that  (as  the  court 
held)^  a  statute  of  Colorado  expressly 
provided  for  the  making  and  keeping 
of  a  public  record  of  indebtedness,  and 
this  oeing  so,  the  court  in  effect  held 
that  it  was  the  duty  of  investovs  to 
take  notice  of  this  public  record,  if 


there  wius  no  recital  in  the  bonds  as  to 
debt  limit,  but  only  the  {general  recitals 
appearing  in  the  foregomg  statement. 
^  Gunnison  County  v,  Rollins,  173 
U.  S.  256;  Chaffee  County  «.  Potter, 
142  U.  8.  355;  Waite  v.  Santa  Cruz, 
184  U.  S.  302 ;  Beatrice  v.  Edminson, 
117  Fed.  Rep.  427.  In  Chaffee  County 
V.  Potter,  142  U.  S.  355,  the  action  was 
upon  coupons  of  bonds  issued  by 
Cnaffee  County,  Colorado,  under  an 
Act  of  Februaiy  21,  1881.  The  bonds 
contained  a  recital  that  they  were  ''is- 
sued by  the  Board  of  County  Commis- 
sioners of  the  said  Chaffee  County  in 
exchange  at  par  for  valid  floating  in- 
debtedness of  the  said  county  outstand- 
ing prior  to  Augiist  31.  1882,  under  and 
by  virtue  of  and  in  full  conformity  with 
the  provisions  of  an  Act  of  the  General 
Assembly  of  the  State  of  Colorado,  en- 
titled 'An  Act  to  enable  the  several 
counties  of  the  State  to  fund  their 
floating  debt,'  approved  Februaiy  21, 
1881 " ;  "  that  all  the  requirements  of 
law  have  been  fully  complied  with  by 
the  proper  officers  m  the  issuing  of  this 
bond  " ;  "that  the  total  amount  of  this 
issue  does  not  exceed  the  limit  pre- 
scribed by  the  Constitution  of  the  State 
of  Colorado,  and  that  this  issue  of  bonds 
has  been  authorized  by  a  vote  of  a 
majority  of  the  duly  qualified  electors 
of  the  said  county  of  Chaffee, "  &c.  It 
was  held  that  these  express  recitals 
estopped  the  county  from  asserting 
against  a  bona  fide  holder  for  value  that 
the  bonds  so  issued  created  an  indebt- 
edness in  excess  of  the  limit  prescribed 
by  the  Constitution  of  Colorado.  After 
referring  to  Lake  County  v.  Graham, 
130  U.  S.  674  (the  bonds  in  which  did 
not  contain  any  express  recitals  as  to 
the  constitutional  limit  of  indebted- 
ness), and  stating  that  it  was  based 
laigely  on  the  ruling  in  Dixon  County 
V.  Field,  111  U.  S.  83,  the  court  said: 
"To  the  views  expressed  in  that  case 
we  still  adhere,  and  the  only  question 
for  us  now  to  consider,  therefore,  is: 
Do  the  additional  recital  in  these  bonds, 
above  set  out,  and  the  absence  from 
their  face  of  anything  showing  the  total 
number  issued  of  each  series  and  the 
total  amount  in  all,  estop  the  cotmty 
from  pleading  the  constitutional  limi- 
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Where  the  requirement  of  the  Constitution  is  that  no  indebted- 
ness shall  be  incurred  exceeding  the  income  and  revenue  provided  for 
the  year  without  the  assent  of  a  vote  of  the  electors,  a  recital  in  bonds 
issued  by  a  city  that  they  were  issued  pursuant  to  the  statute  as  well 
as  in  conformity  with  the  Constitution  and  in  conformity  with  a  vote 

tation?  In  our  opinion  these  two  feat- 
ures are  of  vital  unportance  in  distin- 
guishing this  case  from  Lake  County 
V.  Graham,  and  Dixon  Coimty  v.  Field, 
and  are  sufficient  to  operate  as  an  es- 
toppel against  the  county.  Of  course, 
the  purchaser  of  bonds  in  open  market 
was  Dound  to  take  notice  of  the  consti- 
tutional limitation  on  the  cotmty  with 
respect  to  indebtedness  which  it  might 
incur.  But  when  upon  the  face  of  the 
bonds  there  was  an  express  recital  that 
that  limitation  had  not  been  passed, 
and  the  bonds  themselves  did  not  show 
that  it  had,  he  was  bound  to  look  no 
further.  An  examination  of  any  par- 
ticular bond  would  not  disclose,  as  it , 
would  in  the  Lake  County  case,  and  in 
Dixon  County  v.  Field,  tnat  as  a  mat- 
ter of  fact  the  constitutional  limitation 
had  been  exceeded  in  the  issue  of  the 
aeries  of  bonds.  The  purchaser  znight 
even  know,  indeed,  it  mav  be  admitted 
that  he  would  be  reouired  to  know,  the 
assessed  valuation  of  the  taxable  prop- 
erty of  the  countv,  and  yet  he  could  not 
ascertain  by  reference  to  one  of  the 
bonds  and  the  assessment  roll  whether 
the  coimty  had  exceeded  its  power, 
under  the  Constitution,  in  the  prem- 
ises. True,  if  a  purcluuer  had  seen  the 
whole  issue  of  each  series  of  bonds  and 
then  compared  it  with  the  assessment 
roU,  he  inight  have  been  able  to  dis- 
cover whether  the  issue  exceeded  the 
amount  of  indebtedness  limited  by  the 
Constitution.  But  that  is  not  the  test 
to  apply  to  a  transaction  of  this  nature. 
It  is  not  supposed  that  anv  one  person 
would  purcnase  all  of  the  bonds  at  one 
time,  as  that  is  not  the  usual  course  of 
business  of  this  kind.  The  test  is, 
What  does  each  individual  bond  dis- 
close? If  the  face  of  one  of  the  bonds 
had  disclosed  that,  as  a  matter  of  fact, 
the  recital  in  it,  with  respect  to  the 
constitutional  limitation,  was  fidse,  of 
course  the  county  would  not  be  bound 
by  that  recital,  and  would  not  be  es- 
topped from  pleading  the  invalidity  of 
the  bonds  in  this  particular.  Such  was 
the  caae  in  Lake  County  v.  Graham 
and  Di  xon  Countv  v.  Field.  But  that 
is  not  this  case.  Here,  by  virtue  of  the 
statute  under  which  the  bonds  were 


issued,  the  county  commissioners  were 
to  determine  the  amount  to  be  issued, 
which  was  not  to  exceed  the  total 
amount  of  the  indebtedness  at  the  date 
of  the  first  publication  of  the  notice 
requesting  the  holders  of  county  war- 
rants to  exchange  their  warrants  for 
bonds,  at  par.  The  statute  in  terms 
gave  to  the  commissioners  the  deter- 
mination of  a  fact,  that  is,  whether  tiie 
issue  of  bonds  was  in  accordance  with 
the  Constitution  of  the  State  and  the 
statute  under  which  they  were  issued, 
and  required  them  to  spread  a  certifi- 
cate of  that  determination  upon  the 
records  of  the  cotmty.  The  recital  in 
the  bond  to  the  effect  that  such  de- 
termination has  been  made,  and  that 
the  constitutional  limitation  had  not 
been  exceeded  in  the  issue  of  the  bonds, 
taken  in  coimection  with  the  fact  that 
the  bonds  themselves  did  not  show 
such  recital  to  be  untrue,  under  the  law, 
estops  the  coimty  from  saying  that  it 
is  untrue."  Reaffirmed  in  Gunnison 
County  V.  Rollins,  173  U.  S.  255,  after 
full  argument.  And  this  may  now  be 
taken  to  be  the  settled  jud^ent  of  the 
Supreme  Court  on  the  point. 

When  a  statute  limits  the  amount 
of  railroad  bonds  which  may  be  issued 
by  a  city  to  a  certain  per  cent  of  its 
taxable  property,  a  recital  in  the  bonds 
by  the  officers  entrusted  with  the  duty 
of  determining  the  question  that  the 
statute  has  been  fully  complied  with 
is  conclusive  upon  the  city  in  favor  of  a 
bona  fde  holder  that  they  do  not  ex- 
ceed m  amount  the  statutory  limit. 
Municipal  Trust  Co.  v,  Johnson,  116 
Fed.  Kep.  458.  If  bonds  contain  a  re- 
cital that  all  the  provisions  of  the 
statute  authorizing  their  issue  have 
been  fully  complied  with  by  the  proper 
officers  in  issmng  them,  and  if  a  pro- 
vision of  the  statute  limits  the  issue  of 
the  bonds  in  terms  identical  with  the 
constitutional  provision  on  the  same 
subject,  the  recital  is  equiv^ent  to  a 
certificate  that  the  provision  of  the 
Constitution  has  been  complied  with, 
and  the  municipality  is  estopped  as 
a^nst  a  bona  fide  holder  to  set  up  a 
violation  thereof.  Dudley  v.  Boarcl  of 
Commissioners,  80  Fed.  Rep.  672, 
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of  the  qualified  electors,  and  that  all  acts,  conditions,  and  things 
required  by  law  to  be  done  precedent  to  the  issuing  of  the  bonds  had 
been  properly  done  and  performed  in  due  and  lawful  form  as  re- 
quired by  law,  estops  the  city  in  favor  of  a  bona  fide  holder  from 
claiming  that  the  requirements  of  the  Constitution  were  not  in  fact 
complied  with.^  A  recital  that  a  bond  is  one  of  a  series  of  like  date, 
tenor,  and  effect  issued  by  the  city  for  the  purpose  of  refunding  the 
bonded  indebtedness  of  the  city  and  providing  for  the  payment  of  the 
same  under  and  in  pursuance  of  and  in  conformity  with  the  statutes, 
justifies  the  purchasers  in  relying  on  the  truthfulness  of  the  recitals 
in  the  bonds  that  they  were  in  fact  issued  in  discharging  the  outstand- 
ing indebtedness  of  the  city  of  the  kind  specified  in  the  statute,  and 
that  they  were  what  they  purported  to  be,  refunding  bonds.'  A  cer^ 
iificate  or  reciial  upon  the  face  of  municipal  bonds  that  they  have  been 
issued  pursuant  to  statutory  authority  for  the  purpose  of  funding 
the  indebtedness  of  the  municipality  is  a  declaration  that  they  have 
been  issued  for  the  purpose  of  funding  a  valid  debt*in  the  method 
prescribed  by  the  law,  and  that,  as  such,  they  neither  created  nor 


»  Waite  V,  Santa  Cnia,  184  U.  S. 
302. 

>  In  Waite  v.  Santa  Cruz,  184  U.  S. 
302,  the  action  was  brought  to  recover 
the  principal  and  interest  of  certain  ne- 
gotiable bonds  issued  by  the  city  which 
contained  a  recital  in  the  following 
terms :  "This  bond  is  one  of  a  series  m 
bonds  of  like  date,  tenor,  and  effect,  is- 
sued by  the  said  city  of  Santa  Cruz  for 
the  purpose  of  refunding  the  bonded 
indebteoness  of  said  cit^  and  issuing 
bonds  therefor,  and  providing  for  the 
payment  of  the  same  under  and  in  pur- 
suance of  and  in  conformity  with  the 
provisions  of  an  act  of  the  legislature 
cf  the  State  of  California^  entitled  'An 
act  to  amend  an  act  entitled  "An  act 
authorizing  the  common  council,  board 
of  trustees,  or  other  governing  body  of 
any  incorporated  city  and  town,  other 
than  cities  of  the  fii^  class,  to  refund 
its  indebtedness,  issue  bonds  therefor, 
and  provide  for  the  payment  of  the 
same^'  (approved  March  15,  1883),' 
approved  March  1,  1893."  It  was  held 
that  this  recital  boimd  the  city  as  to  the 
character  of  the  bonds  refunded,  and 
estopped  it  from  claiming  that  the 
bonds  in  suit  were  not  in  fact  refunding 
bonds  issued  in  compliance  with  the 
statutes  and  Constitution.  The  court 
said:  "The  city  of  Santo  Cruz  had 
power,  imder  the  Constitution  and 
laws  of  California,  to  refund  its  out- 


standing indebtedneBB,  evidenced  by 
bonds  and  warrants.  The  nature  and 
extent  of  such  indebtedness  were  mat- 
ters peculiarly  within  the  knowledge  of 
its  constitutional  authorities,  when, 
therefore,  the  refunding  bonds  in  suit 
were  issued  with  the  recitals  therein 
contained,  the  ^.ity  thereby  represented 
that  it  issued  them  under  and  in  pur- 
suance of  and  in  conformity  with  the 
Act  of  1893  and  the  Constitution  of  the 
Stote.  As  nothing  on  the  face  of  the 
bonds  suggested  that  such  representa- 
tions were  false,  purchasers  had  the 
right  to  assume  that  they  were  true, 
especially  in  view  of  the  broad  recital 
that  everything  required  by  law  to  be 
done  and  performed  before  executing 
the  bonds  luul  been  done  and  perf  onned 
by  the  city.  As  there  was  power  in  the 
city  to  issue  ref  imding  bonds  to  be  used 
in  dischaiiE^ng  its  outstonding  indebt- 
edness of  a  specified  kind,  purchasers 
were  entitled  to  rely  upon  the  truth  of 
the  recitals  in  the  bonds  that  they  were 
of  the  class  which  the  Act  of  1893  au- 
thorized to  be  refunded.  They  were 
under  no  duty  to  go  further  and  ex- 
amine the  ordinances  of  the  city  to 
ascertain  whether  the  recitals  were 
false.  On  the  contrary,  purchasers 
could  assume  that  the  ordinances  would 
disclose  nothing  in  conflict  with  the  re- 
citols  in  the  bonds."  s.  c.  more  fully, 
po9t,  chapter  on  Municipal  Bonds. 
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increased  the  indebtedness  of  the  municipality.^  A  fortiori,  if  the 
funding  bonds  expressly  recite  that  they  are  issued  to  fund  existing 
and  valid*  debts,  will  such  recital  estop  ihe  municipality  in  favor  of  a 
bona  fide  holder  of  such  refunding  bonds.^    And  a  general  recital  in 


>  Cadillac  v.  Woonsocket  Sav.  Inst., 
68  Fed.  Rep.  935;  National  Life  Ins. 
Go.  V.  Huron  Board  of  Education,  62 
Fed.  Rep.  778;  West  Plains  Township 
9.  Sage,  69  Fed.  Rep.  943;  Huron  v. 
Second  Ward  Savings  Bank,  86  Fed. 
Rep.  272 ;  Board  of  Gom'rs  v.  Nat.  Life 
Ins.  Co.,  90  Fed.  Rep.  228;  Board  of 
Com'rs  V.  MtnA  Life  Ins.  Co.,  90  Fed. 
Rep.  237 ;  Geer  v.  Board  of  Commis- 
sioners of  Ouray  County,  97  Fed.  Rep. 
435;  Brattleboro  Savmgs  Bank  v. 
Board  of  Trustees,  98  Fed.  Rep.  524; 
afiPdlOeFed.  Rep.986;  Kent  v.  Dana, 
100  Fed.  Rep.  66;  Lyon  County  v, 
Keene  five  Cent  Sav.  Bank,  100  Fed. 
Rep.  337;  Hughes  County  v.  Living- 
ston, 104  Fed.  Rep.  306;  Pierre  v. 
Dunscomb,  106  Fed.  Rep.  611;  Inde- 
pendent School  Dist.  V.  Kew,  111  Fed. 
Kep.  1 ;  Fairfield  v.  Rural  Independent 
School  Dist.,  116  Fed.  Rep.  838;  State 
v.^chita  County,  62  Kan.  494;  suT^a, 
{202;  postf  chapter  on  Municipal 
bonds. 

'  Independent  School  Dist.  v.  Rew, 
111  Fed.  Rep.  1,  was  an  action  upon 
ten  school  district  bonds  and  the  cou- 
pons attached  thereto.  The  bonds  and 
coupons  were  issued  under  a  statute  of 
Iowa  (Laws  of  1880,  chap.  51),  which 
provided  that  any  distnct  township 
against  which  unsatisfied  judgments 
had  been  rendered  prior  to  the  passage 
of  the  act  might  issue  negotiable  bonds 
for  the  purpose  of  paying  off  such  judg- 
ment indebtedness,  upon  a  resolution 
of  the  board  of  directors  of  the  townr 
tiAp,  and  that  they  should  be  in  sub- 
stantially the  same  form  as  was  pre- 
scribed by  law  for  coimty  bonds.  The 
form  prescribed  for  coimty  bonds  con- 
tained a  certificate  that  they  were  is- 
sued by  the  board  of  supervisors  of  the 
coimty  pursuant  to  the  provisions  of 
the  law  authorizing  their  issue  and  in 
conformity  to  a  resolution  of  the  board. 
The  bonos  and  coupons  in  suit  were 
issued  pursuant  to  a  resolution  of  the 
directors  of  the  township  which  recited 
that  judgments  had  oeen  rendered 
against  the  township  which  were  em- 
braced within  the  provisions  of  the 
statute,  and  it  was  resolved  that  all 
judgments  rendered  against  the  dis- 
trict township  be  bonded  or  paid  off  by 


the  issue  of  negotiable  bonds.  Each 
bond  contuned  this  recital:  "This 
bond  is  issued  by  the  board  of  directors 
of  said  district  township  imder  the  pro- 
visions of  chapter  fifty-one  of  the  Acts 
of  the  Eighteenth  General  Assembly  of 
the  State  of  Iowa,  and  in  conformity 
with  a  resolution  of  said  board  dated 
the  30th  day  of  October,  1880."  The 
court  held  that  this  recital  estopped 
the  township  from  asserting  that  the 
bonds  were  not  issued  to  refund  valid 
debts,  and  that  as  refunding  bonds 
neither  increased  nor  incurre(rinde6t- 
edness  within  the  meaning  of  the  con- 
stitutional provision,  the  township  was 
estopped  from  claiming  that  the  con- 
stitutional limitation  was  violated. 
The  court  said:  "The  recitals  in  the 
bonds  that  thev  were  issued  under  the 
proviaons  of  chapter  51  estopped  the 
district  township  from  denying  (1) 
that  there  were  just  debts  of  the  town- 
ship, evidenced  by  unsatisfied  judg- 
ments against  it  rendered  before 
chapter  51  was  enacted,  which  war- 
ranted the  issue  of  the  bonds,  because 
a  municipal  corporation  is  estopped 
from  defeating  an  action  by  an  inno- 
cent purchaser  to  collect  its  negotiable 
bonds,  which  recite  that  they  were 
issued  for  the  purpose  of  funding  the 
judgments,  bonds,  warrants,  or  float- 
ing debt  of  the  corporation,  on  the 
ground  that  the  apparent  debt  they 
were  issued  to  satisfy  was  invalid  or 
fictitious;  (2)  that  the  corporation 
and  its  officers  have  applied  the  bonds 
to  the  lawful  purpose  for  which  they 
appear  on  their  face  to  have  been  is- 
sued; and  (3)  that  the  bonds  were 
exchanged  for  the  fimdable  debt  in  the 
method  prescribed  by  the  law,  so  that 
they  neither  increased  nor  diminished 
the  indebtedness  of  the  municipality. 
In  other  words,  the  plaintiff  in  error  is 
oondudvely  estopped  by  the  recitals 
in  the  bonds  from  denying  that  they 
neither  created  nor  increased  the  in- 
debtedness of  the  district  township, 
and  that  the  judgment  debts  for  which 
they  were  ezchimged  were  just  debts 
of  the  township  incurred  before  its  in- 
debtedness reached  the  constitutional 
limit.  The  truth  is  that  when  an  inno- 
cent purchaser  buys  of  others  than  the 
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bonds  issued  by  a  city  that  all  acts,  conditions,  and  things  required 
to  be  done  precedent  to  and  in  the  issuing  of  the  bond  have  duly 
happened  and  been  performed  in  regular  and  due  form  as  required 
by  law,  estops  the  municipaliiy  from  pleading  in  defence  that  no  pro- 
vision was  made  before  or  at  the  time  of  the  issuing  of  the  bonds  for  the 
collection  of  a  tax  sufficient  to  pay  the  principal  and  interest  thereof 
as  required  by  the  Constitution  of  the  State.^  So  far  has  the  principle 
of  estoppel  by  recital  been  carried  that  it  has  been  said  that  no  dis- 
tinction is  to  be  made  as  to  the  conclusiveness  of  a  recital  whether 
it  is  of  a  fact  required  by  constitutional  law  or  by  force  of  a 
statute.' 

The  well-known  decisions  of  the  United  States  Supreme  Court 
in  respect  of  negotiable  municipal  bonds  are  in  our  judgment  not 
more  just  to  the  bona  fide  investor  in  such  securities  than  they  are 
beneficial  to  municipalities  in  general  by  enabling  them  to  use  their 
credit  for  needed  expensive  and  permanent  improvements,  buildings, 
and  works  to  the  best  advantage  by  getting  a  higher  price  for  their 
bonds  in  the  market  than  if  they  were  open  to  all  the  doubts  as  to 
their  validity  which  a  different  line  of  decisions  would  have  pro- 
duced. A  non-negotiable  municipal  bond  is  an  unmarketable 
security. 

§  205.  Oompntation  of  Indebtedness.  —  In  computing  the  con- 
stitutional debt  limit  all  otUstanding  obligations  or  lidbtliiies  which 
are  of  such  a  nature  as  to  constitute  indebtedness  within  the  de- 
cisions, floating  as  well  as  bonded,  must  be  included.  But  questions 
arise  as  to  obligations  not  ordinarily  constituting  indebtedness  under 
the  decisions,  and  as  to  deductions  on  account  of  assets  of  various 
kinds  in  the  city  treasury,  available  for  the  liquidation  and  satisfac- 
tion of  obligations.  For  instance,  is  a  general  balance  of  cash  in  the 
treasury  to  be  deducted  from  the  aggregate  indebtedness,  or  is  it 
only  to  be  set  off  against  those  current  expenses  which  are  payable 
from  the  year's  revenues  ?  Do  current  expenses  under  any  circum- 
stances become  debts,  and  if  so,  when?'  Accrued  interest  must 
be  included,  in  computing  the  amount  of  the  existing  indebtedness, 
but  not  unearned  interest,  although  the  obligations  may  not  be  pay- 

municipalitv  or  its  agents  municipal        ^  King  v.  Superior,  117  Fed.  Rep. 

bonds,  or  tne  coupons  of  such  bonds,  113;  infraf  §  211. 

which  recite  that  they  were  issued  to       '  Gunnison  County  v.  Rollins,^  173 

fund  the  debt  of  the  municipality,  the  U.  S.  255,  referred  to  supra;  National 

question  of  excessive  indebtedness  does  Life  Ins.  Go.  v,  Hurdn  Board  of  Edu- 

not  arise,  and  the  purchaser  is  not  re-  cation,  62  Fed.  Rep.  778 ;   IGng  v.  Su- 

G[uired  to  consider  or  inquire  concerning  perior,  117  Fed.  Rep.  113. 

it"    s.  c.  referred  to,  supra,  '  Ante,  §  195,  Current  Expenses, 
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able  for  a  long  period  of  time.^  In  determining  the  amount  payable 
under  a  contract  which  creates  debt,  the  amourd  'payable  by  its  terms 
must  be  included  without  deduction  for  unliquidated  damages  to  ^ 
the  city  for  delay  or  imperfect  performance.'  Debts  for  current 
expenses,  such  as  teachers'  wages,  the  cost  of  lighting,  water  supply, 
&c.,  are  not  to  be  included  when  they  are  reasonably  within  the 
estimated  revenues  of  the  city.'  But  the  moment  an  indebtedness 
is  voluntarily  created,  even  if  it  be  for  current  expenses,  with  no 
money  or  assets  hx  the  treasury  or  current  revenues  collected  or  in 
process  of  collection  or  leviable  for  the  payment  of  the  same,  that 
moment  the  debt  must  be  considered  in  determining  whether  the 
liability  has  or  has  not  exceeded  the  constitutional  limit  of  indebted- 
ness.^ If  a  debt  be  for  current  expenses  of  an  ordinary  and  neces- 
saiy  nature  such  as  is  always  provided  for  out  of  the  regular  annual 
levy,  and  it  is  intended  to  be  and  is  thus  provided  for,  such  a  case 
would  seem  to  fall  within  the  principle  that  a  debt  for  such  current 
expenses  is  not  to  be  computed  in  ascertaining  the  constitutional 
debt  limit,  although  the  period  for  the  annual  tax  levy  has  not  yet 
arrived.  If  the  city  claims  that  debts  of  this  character  are  payable 
as  current  expenses  from  the  year's  revenues  and  should  not  be  in- 
cluded, the  burden  is  upon  it  to  show  that  they  can  be  so  paid ;  and 
if  it  fails  to  establish  diat  fact,  they  will  be  included  in  the  city's 
debt* 

We  have  seen  that  a  municipality  may  anticipate  its  current 
revenues  in  course  of  collection,  by  issuing  a  warrant  or  other  in- 
strument which,  by  some  courts,  b  considered,  as  in  effect,  an 
assignment  of  the  taxes  without  recourse  against  the  city  in  the 
event  of  a  failure  to  collect.*  Warrants  and  evidences  of  indebted- 
ness of  this  natiure  do  not  constitute  indebtedness  and  are  not  to  be 
included  in  computing  the  amount  of  indebtedness.^  If  the  city  has 
issued  any  obligations  which  are  invalid  and  cannot  be  enforced 
against  it  in  the  hands  of  the  owners,  these  obligations  are  not  to  be 
considered."    But  debt  of  the  city  which  a  corporation  has  assumed 

*  Durant  v,  Iowa  County,  1  Woolw.  State  v.  Tomahawk,  96  Wis.  73;  arUe, 

69:   Fed.  Gas.  No.  4189;   £pping   v,  H  195  etseq. 

Columbiis,    117    Ga.    263;     Stone   v.        '  Windsor  v.  Des  Moines,  110  Iowa, 

Chicago,  207  HI.  492;    Blanchard  v.  175;    Council   Blufifs   v.    Stewart,. 61 

Benton,  109  HI.  App.  569;  Finlayson  Iowa,  385. 

V.  Vaughn,  54  Minn.  331 ;  Herman  v.        *  AnUf  §  194,  AnHcipaHon  of  Bev- 

Oconto,  110  Wis.  660.  enuea. 

>  Herman  v.  Oconto,  110  Wis.  660.  ^  Stone  v.  Chicago,  207  III.  492,  510. 

'  Ih.    See  antSf  i  195,  as  to  Current       *  Ashuelot    Nat.    Bank    v.    Lyon 

Expenses.  County.  81  Fed.  Rep.  127;  Clarksdale 

«  Duiyee  v.  Friars,  18  Wash.  55;  v.  Pacific  Imp.  Co.,  81  Fed.  Rep.  329; 

Earles  v.  Wells,  94  Wis.  285.    See  also  Keene  Five  Cent  Sav.  Bank  v.  Lyon 
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and  agreed  to  pay,  is  not  extinguished  by  such  assumption  and  must 
be  included  in  computing  the  existing  debt.^  We  have  seen '  that 
the  ustud  and  ordinary  expenses  of  the  municipality  which  are  pay- 
able from  and  within  its  current  revenues  are  not  to  be  regarded  as 
debts  within  the  meaning  of  the  constitutional  limitation,  because 
they  are  practically  payable  out  of  cash  in  the  treasury  or  imme- 
diately available.  As  cash  in  the  treasury  is  regarded  as  the  source 
or  fund  from  which  these  current  expenses  are  to  be  paid,  some 
courts  have  held  that  there  should  be  no  deduction  from  the  general 
indebtedness  of  the  city  on  account  of  cash  on  hand.'  In  some  courts, 
on  the  other  hand,  a  general  cash  balance  has  been  deducted  from 
the  aggregate  indebtedness.^  In  Illinois,  the  courts  hold  that  a 
balance  of  cash  in  the  treasury  cannot  be  deducted  from  the  aggre- 
gate indebtedness.^  In  New  York,  the  court,  apparently  without 
considering  any  natural  and  usual  appropriation  of  the  cash  in  the 
treasury  to  current  expenses  or  the  duty  of  the  city  in  such  case,  has 
held  that  cash  resources  of  the  city  which  may  lawfully  be  applied 
to  the  payment  of  any  obligation,  whether  present  or  future,  cannot 


Coun^,  97  Fed.  Rep.  159;  afif'd  100 
Fed.  Rep.  337;  Heml  v,  Terre  Haute, 
161  Ind.  44. 

»  Gold  V.  Peoria,  fi6  lU.  App.  602. 

'  Supra,  i  195,  Current  Expenses. 

*  Council  Bluffs  V,  Stewart,  51 
Iowa,  385,  explainiDgFrench  v.  Burling- 
ton, 42  Iowa,  614 ;  Rice  v.  Milwaukee, 
100  Wis.  516.  In  lUinais,  where  the 
general  tendency  is  to  regard  as  debt 
every  obligation  caUing  for  the  pay- 
ment of  money  either  presently  or  m 
the  future,  floating  indAtednesSf  for  the 
payment  of  which  there  is  money  in  the 
city  treasury,  is  not  to  be  included  in 
computing  the  existing  indebtedness. 
Stone  o.  Chicago,  207  lU.  492.  But  in 
that  State  it  has  been  held  that  uncol- 
lected taxes  in  course  of  collection  can- 
not be  deducted  from  the  floating  debt 
until  actually  collected  and  applied 
in  payment.  Chicago  v.  McDonald,  176 
111.  404.  The  value  of  property  owned 
by  a  city  cannot  be  deducted  from  its 
aggregate  indebtedness.  Walsh  v. 
Augusta,  67  Ga.  293. 

*  Dively  v.  Cedar  Falls,  27  Iowa, 
227;  Johnson  v.  Pawnee  County,  7 
Okla.  686;  State  v,  Hopkins,  14  Wash. 
59 ;  Graham  v.  Spokane,  19  Wash.  447 ; 
Grogster  v.  Bayfield  County,  99  Wis.  1. 
See  also  ante,  §  197,  Cash  in  the  City 
Treasury.  In  Windsor  v.  Des  Moines, 
110  Iowa,  175,  the  city  had  cash  in  its 
treasury  to  the  amount  of  about  $68,000, 


but  a  part  of  this  represented  special 
funds  which  were  available  only  for 
specific  purposes.  After  deducting 
these  special  funds  there  was  a  genenu 
cash  balance  of  $47,000,  and  the  court 
held  that  this  amount  should  be 
deducted.  In  Appeal  of  Wilkesbarre, 
116  Pa.  St.  246,  it  was  proposed  to  issue 
bonds  to  the  amount  of  $62,000.  The 
complaint  set  forth  the  bonded  debt 
and  the  floating  debt,  and  then  de- 
ducted therefrom  ''the  moneys  in  the 
treasury,  outstanding  solvent  debts, 
and  revenues  applicable  within  the 
fiscal  year  in  the  payment  of  said  debt." 
The  court  held  that  only  a  portion  of 
the  proposed  issue  was  within  the 
power  01  the  ciW,  and  in  arriving  at 
this  conclusion,  deducted  the  moneys 
in  the  treasury  and  outstanding  debts 
and  revenues. 

«  In  Chicago  v.  McDonald,  176  DL 
404,  the  court  says .  "  Upon  what  princi- 
ple it  is  contended  that  an  outstanding 
debt  is  not  a  debt  by  reason  of  some 
cash  in  the  public  treasury,  it  is  diffi- 
cult to  pereeive.  As  long  as  the  cash  is 
not  applied  to  the  payment  of  the  debt 
the  aebt  must  remain.''  But  if,  in 
ascertaining  the  indebtedness,  debts 
for  current  expenses  are  included  as  a 
liability,  it  seems  to  be  ri^ht  to  deduct 
cash  in  the  treasury  available  to  pay 
such  expenses  as  a  credit. 
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be  taken  into  consideration  for  the  purpose  of  reducing  the  aggre- 
gate amount  of  the  indebtedness,  but  that  cash  resources  of  the 
city  which  can  only  be  applied  upon  specific  outstanding  obligations 
of  the  .city  may  be  deducted  from  these  obligations.'    We  have  also 


^  Kronsbein  v.  Rochester,  76  N.  Y. 
App.  Div.  494,  where  it  is  said :  ''These 
funds  are  set  apart  pursuant  to  statu- 
tory authority  in  each  instance,  and  as 
a  nile  to  meet  some  lingering  specific 
indebtedness  against  the  city.  If  a 
fund  is  to  be  uwd  to  reduce  the  princi- 
pal of  a  definite  existing  liabifity  of 
the  city,  we  think  to  truEit  extent  it 
should  be  deducted  in  estimating  the 
city's  liabilities.  The  outstanding^  lii^ 
bihty  toward  the  payment  of  which  the 
fund,  is  to  be  appued  in  any  given  case 
is  included  among  the  debts  of  the  city 
for  the  purpose  of  ascertaining  if  it 
has  reached  its  debt  limit.  The  sinking 
fund,  therefore,  which  is  to  be  used  in 
(timinifihing  it  should  be  credited  to 
the  city  upon  the  other  side  of  the 
ledger.  We  realise  that  when  the  in- 
debtedness of  an  individual  is  men- 
tioned, the  sum  of  his  obligations, 
irrespective  of  the  value  of  his  assets, 
is  intended.  The  individual  may  use 
his  assets  for  any  purpose  he  sees  fit. 
The  officials  of  the  city  entrusted  with 
the  control  and  application  of  a  fund 
created  for  a  dennite  purpose  are 
chaived  with  the  duty  of  usins  it  only 
for  that  purpose.  A  sinking  fund  in- 
vested for  the  purpose  of  paying  water 
bonds  must  not  be  diverted  for  the 
payment  of  the  salaries  of  officials  of 
the  city.  It  is  to  be  used  to  reduce 
that  {Murticular  debt  which  it  came 
into  existence  to  deplete,  and  hence 
in  fact  will  lessen  that  liability  to  the 
full  extent  of  the  fund.  If  the  United 
States  had  in  its  treasury  $100,000,000 
to  be  devoted  to  the  payment  of  cer- 
tain bonds  maturing  ten  years  hence 
and  representing  part  of  its  national 
debt,  in  every  statement  of  the  na- 
tion's indebtedness  the  amount  would 
be  lessened  by  said  fund,  for  the  reason 
that  it  could  oe  used  for  no  other  pur- 
pose. We  must  assume  this  rule  will 
be  rigidly  adhered  to  by  those  en- 
trusted with  the  management  of  the 
c\ty*B  finances  in  disposing  of  these 
various  funds  set  apart  for  specific 
purposes.  We  apprehend,  however, 
this  construction  will  not  obtain  where 
the  cash  resources  may  be  used  for  any 
legitimate  purpose,  whether  the  obliga- 
tion be  already  incurred  or  to  be  here- 


after contracted.  To  illustrate,  there 
is  a  fund  among  the  cash  resources 
denominated  the  local  improvement 
fund.  This  money  may  be  used  for  any 
local  improvements,  as  there  is,  no 
restriction  upon  its  application  by  the 
municipality.  A  sum  on  hand  to  be 
devoted  to  general  purposes  in  that 
way  ouzht  not  to  be  deducted  from 
the  liability  of  the  city  in  estimating  its 
indebtedness,  for  it  may  not,  in  met, 
be  used  to  reduce  the  same.  Therein, 
we  conceive,  lies  the  distinction."  In 
^raUamson  v.  Aldrich,  21  S.  Dak.  13: 
108  N.  W.  Rep.  1063,  quoting  and 
approving  Kronsbein  v.  Rochester,  76 
N.  Y.  App.  Div.  494.  it  was  held  that  the 
amount  in  the  hands  of  a  city  treasurer 
belonging  to  the  city's  sinking  fund  and 
applicable  only  to  the  payment  of  a 
present  bonded  indebtedness  not  yet 
matured,  should  be  deducted  from  the 
aggregate  indebtedness  of  the  city  in 
determining  whether  the  citVs  umit 
of  indebtedness  as  prescribedi  by  the 
Constitution  has  been  reached. 

In  Washingtonj,  the  general  limit  of 
indebtedness  is  nve  per  cent  of  the 
taxable  property  of  tne  municipality, 
but  it  is  further  provided  "that  any 
city  or  town  with  such  assent  [i.  e.  by 
vote]  may  become  indebted  to  a  larger 
amount  but  not  exceeding  five  per  cent 
additional  for  supplying  such  city  or 
town  with  water,  artificial  light,  and 
sewers,  when  the  works  for  supplving 
such  water,  light,  and  sewer  shaU  be 
owned  and  controlled  by  the  munici- 
pality." In  ascertaining  the  limit  of 
nve  per  cent  applicable  to  a  proposed 
debt  for  water  and  light  tne  court 
refused  to  permit  the  dedudum  of 
$148,000  of  auh  in  the  general  fund  in 
the  city  treasurVj  saying  that  the  water 
and  light  bonds  were  not  payable  out 
of  the  general  fund,  but  out  of  special 
taxes.  S^mour  v.  Tacoma,  6  Wash. 
427.  In  nermann  v.  Oconto,  110  Wis. 
660,  the  city  had  borrowed  $35,000 
from  the  State  for  a  school  builcung. 
At  the  time  when  the  contract  was 
made  with  the  plaintifif  $21,000  of  the 
borrowed  money  was  in  the  city  treas- 
ury and  the  school  building  was  in 
process  of  erection,  but  it  did  not  appear 
that  any  contract  had  been  made  in 
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seen  in  dealing  with  obligations  for  ordinaiy  current  expenses  of 
the  municipality,^  that  obligations  which  are  payable  from  the 
revenues  of  the  current  year  do  not  constitute  debt  within  the  mean- 
ing of  the  Constitution,  and  it  would  naturally  follow  that  these 
revenues  are  to  be  regarded  as  appropriated  to  the  payment  of  cur- 
rent expenses,  and  as  the  current  expenses  do  not  constitute  debt, 
the  current  revenues  from  taxes  actually  levied  should  not  be  con- 
sidered or  allowed  as  a  deduction  from  the  aggregate  indebtedness; 
but  the  courts  in  Washington  have  held  the  very  liberal  rule  that 
cash  assets,  which  include  not  only  cash  in  the  treasury  and  taxes 
for  the  current  year,  but  unpaid  delinquent  taxes,  are  to  be  regarded 
as  available  until  the  lien  of  the  tax  has  been  merged  in  the  sale  of 
the  property,  and  until  that  time  they  are  to  be  deducted  in  comput- 
ing the  indebtedness.^  We  have  seen  elsewhere  that  damages  for 
torts  do  not  constitute  indebtedness  within  the  meaning  of  the  con- 
stitutional limitation  in  such  sense  as  to  prevent  the  recovery  of  a 
judgment  therefor  and  collection  from  the  municipality.  But  when 
these  damages  have  been  reduced  to  judgm£nt,  such  judgment  becomes 
a  debt  of  the  city,  and  must  be  taken  into  consideration  in  determin- 
ing the  amount  of  its  existing  indebtedness.' 

Special  provisions  of  certain  Constitutions  require  the  application 
of  special  rules  in  computing  the  indebtedness  for  the  purpose  of  these 
provisions.  Thus  the  Constitution  of  Pennsylvania,  besides  declaring 
that  the  debt  of  any  municipality  shall  never  exceed  seven  per  cent 
upon  the  assessed  value  of  the  property  therein,  provides  that  no 
municipality  shall  "inciur  any  new  debt  or  increase  its  indebtedness 

ooxmection  with  the  school  building.  December.  It  was  held  that  they  could 
It  was  held  that  it  must  be  assumoi  not  be  considered  as  in  process  of 
that  the  balance  of  this  fund  would  be  inmiediate  collection  so  as  to  be  de- 
required  for  the  erection  of  the  building,  ductible  cash  assets  in  determining 
and  that  it  could  not  be  deducted  m  the  validity  of  the  contract.  Hermann 
any  form  for  the  purpose  of  ascertain-  v.  Oconto,  110  Wis.  660.  See  also 
ing  the  debt  of  the  city.  Balch  v.  Beach,  119  Wis.  77.  Estin 
'  Supra,  §  195,  Current  Expenses,  mated  revenues  to  be  derived  from 
•  State  V.  Hopkins,  14  Wash.  59;  liquor  licenses,  from  a  street  railway 
Mullen  V,  Sackett,  14  Wash.  100 ;  Eide-  tax,  or  licenses  based  on  earnings,  and 
miller  v.  Tacoma,  14  Wash.  376,  382 ;  some  other  like  sources,  but  uncertain 
Graham  v,  Spokane,  19  Wash.  447.  in  amount,  not  in  process  of  collection 
But  outstanding  taxes  will  not  be  de-  and  collectible  only  at  the  will  of  the 
ducted  unless  the  assessment  was  com-  parties  who  seek  the  privileges  for 
plete  and  the  taxes  actually  collectible  which  the  licenses  were  made,  are  not 
at  the  time  when  the  debt  in  question  to  be  regarded  as  cash  assets  in  such 
was  contracted.  A  contract  was  made  sense  as  to  be  deductible.  Rice  v. 
in  October.  Taxes  had  been  appor^  Milwaukee,  100  Wis.  516. 
tioned  by  the  Secretary  of  State  to  pay  •  Chicago  v.  McDonald^  176  111.  404, 
amounts  due  by  the  city  to  the  State  418.  See  also  Stone  v.  Chicago,  207  DL 
in  January  following.  They  did  not  492,  509. 
go  into  the  hands  of  the  collector  until 
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to  an  amount  exceeding  two  per  centum  on  such  assessed  valuation 
of  property  without  the  assent  of  the  electors  thereof  at  a  public 
election/'  Under  this  provision,  debts  created  by  vote  are  to  be 
treated  and  considered  separately  from  debts  created  without  a 
vote;  and  in  determining  whether  the  two  per  cent  limitation  has 
been  exceeded,  debts  created  by  vote  are  to  be  deducted  from  the 
aggregate  indebtedness  of  the  municipality/ 

§  206  (1366).  Oity  Stock  and  Bonds  in  Sinking  Fond.— The 
Constitution  of  New  York  (art.  viii.  sec.  11)  was  in  1884  amended, 
iider  alia,  by  ordaining  that  "No  county  containing  a  city  of  over 
one  hundred  thousand  inhabitants,  or  any  such  city,  shall  be  allowed 
to  become  indebted  for  any  purpose  or  in  any  maimer  to  an  amount 
which,  including  existing  indebtedness,  shall  exceed  ten  per  centum 
of  the  assessed  valuation  of  the  real  estate  of  such  county  or  city  sub- 
ject to  taxation,  as  it  appeared  by  the  assessment  rolls  of  the  said 
county  or  dty  on  the  last  assessment  for  State  or  county  taxes  prior 
to  the  incurring  of  such  indebtedness ;  and  all  indebtedness  in  excess 
of  such  limitation,  except  such  as  may  now  exist,  shall  be  absolutely 
void,  except  as  herein  otherwise  provided.  No  such  county  or  such 
city  whose  present  indebtedness  exceeds  ten  per  centum  of  the  as- 
sessed valuation  of  its  real  estate  subject  to  taxation  shall  be  allowed 
to  become  indebted  in  any  further  amount  until  such  indebtedness 
shall  be  redticed  within  such  limit.''  Construing  this  provision,  it 
was  held  by  the  Court  of  Appeals  that  "city  stock''  {in  effect  bonds) 
of  the  city  of  New  York  held  by  the  Commissioners  of  the  Sinking 
Fund  for  that  city  is  not  an  indebtedness  of  the  city  within  the  meaning 
of  the  constitutional  provision,  since  such  city  stocks  are  not  debts 
which  the  municipality  can  be  called  upon  to  pay,  and  that  the  in- 
debtedness referred  to  in  the  Constitution  is  an  indebtedness  to  be 
met  in  the  future  by  taxation.'    Similar  decisions  have  been  made 

*  Coleman  v.  New  Kensington,  140  tional  prohibition.  That  is  aimed  at 
Fed.  Rep.  684;  Keller  v.  Scranton,  202  an  actual,  not  a  theoretical,  indebted- 
Pa.  586.  Debts  assumed  by  a  city  in  ness,  —  at  a  substantial  liability  which 
the  purchase  of  property  constitute  can  be  dischaiiged  only  by  the  enforce- 
part  of  the  city's  indeotedness.  Waite  ment  of  a  tax  or  an  assessment  which, 
V.  Santa  Cruz,  184  U.  S.  302.  when  levied,  will  be  a  chaiige  upon  the 

*  Bank  for  Savings  v.  Grace,  102  taxpayer  and  a  burden  for  him  to  re- 
N.  Y.  313.  After  referring  to  the  con-  move;  not  a  formal  obligation  which 
stitutional  amendment  and  reviewing  may  i^main  as  evidence  of  a  once  exist- 
the  legislation  respecting  the  sinking  ing  debt,  but  which  can  in  no  way  be 
fund  ot  the  city  of  New  York,  the  court  r^arded  as  a  present  debt  to  be  en- 
said  :  ''This  construction  cannot  lead  forced,  and  which,  if  not  before  can- 
to a  diversion  of  the  sinking  fund,  but  celled  in  the  discretion  of  the  commis- 
to  the  accomplishment  of  its  object.  It  doners,  becomes  waste  paper  by  the 
satires  also  the  intent  of  the  oonstitu-  mere  efflux  of  time." 
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by  the  courts  of  other  States  under  similar  constitutional  provisions.^ 
In  some  cases  it  has  also  been  held  that  cash  belonging  to  the  sink- 
ing fund  should  be  deducted  from  the  aggregate  amount  of  indebted- 
ness in  determining  whether  the  constitutional  limit  has  been 
reached.^  But  it  has  been  decided  in  Pennsylvania  that  securities 
in  the  sinking  fund  which  are  not  the  city's  own  obligations  are 
merely  assets  available  to  reduce  the  debt  at  some  future  period 
and  cannot  be  deducted.' 

§  207.  The  AssesBed  Value  of  Property  and  its  Relation  to  In- 
debtedness.—  The  usual  constitutional  debt-limit  provisions  have 
created  a  standard  by  which  the  validity  of  municipal  indfhtednes'a 
18  to  be  determined.  In  that  standard  two  factors  are  to  be  con- 
sidered :  one,  the  amount  of  the  assessed  value  of  property  within 
the  municipality;  the  other,  the  ratio  between  that  assessed  value 
and  the  debt  already  contracted  or  proposed  to  be  contracted.^ 
These  provisions  are  limitations  and  not  grants  of  power,  and  the 
power  to  incur  debt  exists,  if  at  all,  independently  of  them.  There- 
fore the  limitation  does  not  become  operative  until  there  has  been 
an  assessment  of  the  property  in  the  municipality;  and  the  facts 
that  the  municipality  is  newly  organized  and  that  there  has  not  been 

^  Kelhr  v.  Minneapolis,  63  Minn.  125 ;  debt  is  still  an  outstanding  liability  un- 

Bicev.  Bulwaukee,  lOOVvis.  516;  Stone  affected  by  the  savings,  with  only  an 

V.  Chicago,  207  111.  492;    Brooke  v.  increased  ability  on  the  part  of  the  city 

Philadelphia,  162  Pa.  123 ;    Bruce  v,  to  pay ;  an  increase  in  ability  measured 

Pittsbuiig,  166  Pa.  152.  by  the  cash  value  of  the  savings.   When 

*  Stone  V.  Chicago,   207   HI.   492 ;  used  in  purchase  of  the  debt,  there  Lb  a 

Rice  V.  Milwaukee,  100  Wis.  516 ;  Kelly  release  of  the  pledge,  and  a  dischaive  of 

1?.  Minneapolis,  63  Minn.  125;  William-  the  obligation,  to  the  amount  of  the 

son  V.  Aldrich,  21  S.  Dak.   13;   108  purchase."    If  there  is  no  power  to  sell 

N.  W.  Rep.  1063.  such  securities,  and  if  they  must  be  held 

'  Brooke  v.  Philadelphia,   162  Pa.  and  applied  to  the  debt,  the  rule  in 

123^  where  the  court  said :  "There  are,  Brooke  v.  Philadelphia,  is  so  strict  that 

besides    these,    other    securities,    not  it  may  not  everywhere  be  adopted, 

those  of  the  city,  in  the  fund.    As  to  Whether  for  the  same  reason  which 

these  last,  obviously,  they  remain  in  excludes  other  securities  from  consid- 

the   fund,    bound   by   the   inviolable  eration  in  arriving  at  the  net  amount  of 

pledge  which  attached  to  them  when  the  debt,  cash  belonging  to  the  sinking 

they  first  became  part  of  it.    So  far  as  fund  can  be  taken  into  account,  quart  f 

concerns  them,  they  have  not  yet  been  See  supra,  i  205. 
applied  in  payment  or  redemption  of        *  Lake  Coimty  v,  Graham,  130  U.  8. 

any  part  of  the  fimded  debt.    An  asset  674;  s.  c.  aniSf  §  193;  «upra,  §  204;  and 

of  the  city,  easily  convertible  into  cash,  compare  Gunnison  County  v,  Rollins, 

they  undoubtedly  are,  but  as  yet  they  173  U.  S.  255;  Guthrie  v.New  Vienna 

have  not  operated  to  the  reduction  of  Bank,  40kla.  194;  Roger  Mills  County 

the  funded  debt,  to  which  purpose  they  v.  Hall  Lith.  Co.,  8  Okla.  378.    See  on 

were  pledged.    In  effect,  they  only  rep-  general  subject  of  debt  limitations  in 

resent  the  savings  of  the  city,  set  aside  connection  with  municipal  bonds  and 

in  anticipation  of  payment  of  the  debt ;  recitals  therein,  post,  chapter  on  Mu- 

as  to  any  actual  reduction  of  the  debt  nicipal  Bonds, 
by  them,  there  has  been  none;    the 
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any  assessment  of  the  property  within  its  limits  do  not  prevent  it 
from  incurring  debt  for  the  ordinary  and  necessary  expenses  of  its 
organization.'  It  is,  unless  otherwise  provided  in  the  Constitution, 
the  assessment  which  was  in  force  at  the  time  when  the  debt  was 
incurred  that  controls,  i.  e.,  the  assessment  immediately  preceding 
the  incurring  of  the  debt.^  It  is  not  the  assessment  made  within  the 
same  fiscal  year,  if  it  is  not  completed  until  after  the  debt  is  con- 
tracted.' If  the  debt  was  within  the  limit  at  the  time  when  it  was 
incurred,  warrants  issued  by  the  city  for  its  payment  are  valid  al- 
though the  city  had  exceeded  the  limit  when  the  warrants  were 
issued.^  Where  a  vote  is  required,  the  validity  of  bonds  issued  pur- 
suant to  such  vote  is  to  be  determined  by  the  last  assessed  valuation 
of  the  property  before  the  bonds  are  issued,  not  the  last  assessment 
before  they  are  voted  or  directed  to  be  issued.'*    The  ''assessed 

»  Roger  Mills  CJounty  v.  Hall  Lith.  431 ;  State  v.  Tomahawk,  96  Wis.  73. 
Co.,  8  Okla.  378,  overruling  Guthrie  v.  There  may  be  cases,  we  think,  where 
New  Vienna  Bank,  4  Okla.  194.  See  this  rule  would  not  apply  and  where 
also  CofiSn  v.  Kearney  County,  114  the  delivery  would  ruate  back  to  the 
Fed.  Rep.  518;  Hofifman  v.  Commis-  date  of  the  escrow.  For  example,  a 
sioners,  3  Okla.  325 ;  Sauer  v.  McMur-  city  under  statute  authority  executes 
try,  4  Okla.  447 ;  McMurtry  v.  Com-  bonds,  advertises  them  for  sale  to  be 
missioners,  6  Okla.  60;  Roger  Mills  delivered  in  instalments  as  the  city 
County  V.  Rowden,  8  Okla.  406.  In  needs  the  money  to  pay  for  public  im- 
Childs  V,  Anacortes,  5  Wash.  452,  it  was  provements  then  in  progress,  and  for 
held  that  if  a  city  has  been  recently  that  purpose  pursuant  to  contract  with 
incorporated,  it  may,  until  a  regular  the  purchaser  places  the  bonds  in 
assessment  for  city  purposes  can  be  escrow  to  be  delivered  from  time  to 
made,  take  the  last  assessment  roll  of  time  to  the  purchaser  under  the  con- 
the  county  as  the  basis  of  the  valua-  tract  upon  payment  of  the  purchase 
tion  of  property  by  which  to  measure  money.  In  such  a  case  we  see  no 
its  power  to  incur  debt.  Although  a  reason  why  the  delivery  upon  payment 
village  forms  part  of  a  taxing  district  would  not  relate  back  under  the 
consisting  of  a  town,  and  there  is  no  doctrine  of  relation  to  the  time  when 
separate  assessment  roll  for  the  village,  the  bonds  were  put  in  escrow, 
a  statutory  limitation  on  the  power  of  The  assessment  will  be  considered  as 
the  village  is  effective,  and  the  value  of  vaUd  for  the  purpose  of  the  constitu- 
the  property  within  its  limits  is  to  be  tional  limitation,  although  the  assessors 
ascertained  from  an  examination  of  the  did  not  make  their  report  within  the  time 
assessment  roll  of  the  town.  Du  Toit  fioced  by  the  charter,  if  it  is  filed  soon 
V.  Belview,  94  Minn.  128.  after  that  time,  accepted  and  acted  on, 

*  Lake  County  v.  Standley,  24  Colo,  and  taxes  collected  thereunder.  At- 
1;  Culbertson  v.  Fulton,  127  111.  30;  lantic  Trust  Co.  v.  Darlington,  63  Fed. 
Lussem  v.  Sanitaiy  District  of  Chicago,   Rep.  76. 

192  m.  404;  Wilkinson  v.  Van  Orman,  *  Culbertson  v,  Fulton,  127  111.  30; 
70  Iowa,  230.  If  the  indebtedness  is  Wilkinson  v.  Van  Orman,  70  Iowa,  230 ; 
created  bv  an  issue  of  bonds,  which  are  State  v.  Comwell,  40  S.  Car.  26 ;  Ger- 
to  be  hdd  in  escrow  and  not  delivered  mania  Sav.  Bank  v,  Darlington,  50  S. 
untU  certain  work  is  done,  e.  g.,  &  rail-  Car.  337. 

road  completed,  the  indebtedness  is  *  Childs  v.  Anacortes,  5  Wash.  452 ; 
only  incurred  at  the  time  stipulated  for  Western  Town  Lot  Co.  v.  Lane,  7  S. 
the  delivery  of  the  bonds,  and  their  Dak.  599. 

validity  is  to  be  determined  bv  the  '  Thomson-Houston  El.  Co.  v.  New- 
assessment  next  before  the  completion  ton,  42  Fed.  Rep.  723 ;  Dudley  v.  Lake 
of  the  railroad  and  the  delivery  of  the  Coimty  Com'rs,  80  Fed.  Rep.  672,  677 ; 
bonds.    Colbum  v,  McDonald,  72  Neb.   Rathbone  v.  Board  of  Comers,  83  Fed. 
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value"  means  the  value  placed  upon  property  for  the  purpose  of 
taxation  by  officials  appointed  for  that  purpose,  and  not  the  actual 
or  real  or  market  value  of  the  property.*    The  terms  "assessment" 

Rep.  125 ;  Board  of  Education  v.  Nat.  assessors  were  directed  to  insert  in  a 
L.  Ins.  C0./94  Fed.  Rep.  324;  Lake  column  marked  ''assessed  value."  All 
County  V,  Sutliff ,  97  Fed.  Kep.  270, 281 ;  taxes  were  to  be  computed  on  the  lat- 
Coming  v.  Meade  County,  102  Fed.  ter.  It  was  held  that  under  the  latter 
Rep.  57.  But  see  State  v.  Babcock,  24  statute  the  "assessed  value"  and  not 
Neb.  640;  Chicago,  B.  &  Q.  R.  Co.  v.  the  "full  value"  was  the  criterion  for 
Wilber,  63  Neb.  624.  Where  a  statute  determining  the  limit  of  indebtedness, 
declares  that  before  any  bond  issued  Chicago  v.  Fishbum,  189  HL  367;  but 
by  a  city  shall  be  valid,  it  shall  be  pre-  qiugre,  whether  such  a  view  does  not 
sented  to  and  registered  by  the  State  reduce  the  debt  limit  below  the  limit 
auditor f  the  indebtedness  is  incurred,  intended  by  the  Constitution? 
not  as  of  the  date  of  such  recording,  but  Construing  the  provision  of  the  Iowa 
at  the  date  of  the  execution  and  issue,  Constitution  prohibiting  municipal  in- 
from  which  time  by  their  terms  they  debtedness-to  an  amount  exceeding  five 
bear  interest.  Prickett  v.  Marceline,  per  cent  "on  the  value  of  the  ti^able 
65  Fed.  Rep.  469.  Where  bonds  were  property"  within  the  municipality,  and 
invalid  when  issued  by  reason  of  defects  a  subsequent  act  of  the  l^slature  pro- 
having  no  connection  with  the  consti-  hibitinj^  munipipal  corporations  from 
tutioiml  Umit,  and  a  statute  was  passed  becommgindebtedtoanamountexoeed- 
validating  them  and  imposing  the  debt  ing  one  and  one-fourth  per  centum  "on 
upon  the  municipality ,  the  assessed  the  actual  value  of  the  property  "within 
value  was  held  to  be  tnat  immediately  the  municipality,  it  was  contended 
preceding  the  enactment  of  the  statute  that  these  provisions  must  be  construed 
and  not  that  preceding  the  issue  of  the  along  with  a  statute  which  provided 
bonds.  Massachusetts  &  S.  Const.  Co.  that  "All  property  subject  to  taxation 
V.  Cane  Creek  Tp.,  45  Fed.  Rep.  336.  shall  be  valued  at  its  actual  value  .  .  . 
But  where  warrants  are  invalid  because  and  shall  be  assessed  at  twenty-five  per 
they  were  issued  for  a  debt  incurred  centum  of  such  value.  Such  assessed 
without  a  previous  vote  of  the  electors  value  shall  be  taken  and  considered  as 
as  required  by  the  Constitution  of  Wash-  the  taxable  value  of  such  propertv  upon 
ington,  a  vote  in  ratification  thereof  re-  which  the  levv  shall  be  made."  But 
lates  back  to  and  validates  them  as  of  the  court  held  such  a  provision  could 
the  date  of  their  issue,  and  the  question  not  give  a  new  meaning  to  the  expres- 
whether  they  are  within  the  constitu-  sion  "the  value  of  the  taxable  prop- 
tional  limit  of  indebtedness  is  to  be  erty"  as  found  in  the  Constitution; 
determined  by  the  assessment  roll  im-  that  "taxable  value"  could  not  be  held 
mediately  preceding  the  date  of  issue,  to  be  synonymous  with  "value  of  the 
and  not  by  that  immediately:  preceding  taxable  property,"  and  that  in  arriving 
the  election  to  ratify  and  validate  them,  at  the  measure  of  the  power  to  incur 
West  V.  Chehalis,  12  Wash.  369.  See  debt  the  actual  value  as  ascertained 
also  Williams  v.  Shoudy,  12  Wash.  362.  and  appearing  on  the  assessment  roll, 
^  Massachusetts  &  S.  Const.  Co.  v.  and  not  the  taxable  value,  must  be 
Cane  Creek  Tp.,  45  Fed.  Rep.  336;  taken.  Halsey  t;.  Belle  Plaine,  128 
City  Water  Supply  Co.  v,  Ottumwa,  120  Iowa,  467.  The  Federal  couH  had  pre- 
Fed.  Rep.  309;  State  V.  Tolly,  37  S.  Car.  viously  put  a  diflFerent  construction 
551.  At  the  time  when  the  provision  of  upon  these  statutes,  and  held  that  the 
the  Illinois  Constitution  was  adopted,  assessed  value  on  which  taxes  are  levied 
the  statute  required  the  assessment  of  is  the  measure  of  the  power  to  incur 
property  at  its  actual  value,  though  as  debt,  and  not  the  actual  value.  Citv 
matter  of  fact,  by  a  custom  sanctioned  Water  Supply  Co.  v.  Ottumwa,  120  Fed. 
by  the  courts  and  eveiy  department  of  Rep.  309.  In  answer  to  the  defence 
the  government,  the  assessed  value  that  certain  school-district  orders  ex- 
appearing  in  the  roUs  was  far  below  the  ceed  the  constitutional  limit,  the  cred- 
actual  or  full  value.  A  statute  subse-  itors  may  prove  the  value  of  lands  upon 
quently  enacted  required  the  assessor  the  tax  list  upon  which  taxes  were  paid, 
to  determine  the  fair  cash  value,  and  but  to  which  no  valuation  was  assigned, 
insert  it  in  a  column  headed  "full  Wormley  v.  Carroll  District  Tp..  46 
value."     One-fifth  of  this  amount  the  Iowa,    666.      The    court    remarked: 
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as  used  in  the  Constitution  and  ''assessment  roll"  as  used  in  the 
statutes  are  correlative,  and  mean  the  aggregate  of  all  taxable  prop- 
er^ as  finally  determined  by  official  ascertainment.^  The  assessed 
value  18  to  be  ascertained  by  the  completed  act  of  all  the  agencies  em- 
ployed in  determining  the  amount  and  value  of  the  property  avail- 
able for  taxation,  and  not  merely  by  the  determination  of  the  local 
assessor  where  his  acts  are  subject  to  revision  and  correction.^  When 
the  Constitution  declares  that  the  debt  of  any  county,  city,  borough, 

"The  omission  of  the  value  only  should  State  and  county  purposes,  previous  to 

not  deprive  a  creditor  of  havmg  such  the  incurring  of  such  indebtedness/' 

property  estimated."  and  an  assessment  cannot  be  considered 

^  S^nnour  v.  Tacoma,  6  Wash.  138,  until  it  has  passed  the  State  board  of 

427.    The  property  of  a  manufacturing  equalization.    Prickett  v,  Marceline,  65 

company  was  required  by  the  Constitu-  Fed.  Rep.  469. 

tion  and  by  statute  to  oe  included  in  In  New  York,  where  the  limit  of 
the  assessment.  It  was  entered  on  the  municipal  debt  is  based  upon  "the 
assessment  roll  with  its  value,  and  the  assessed  valuation  of  the  real  estate," 
tax  carried  out.  By  another  statute  the  assessed  value  of  "special  fran- 
the  municipality  was  permitted  to  re-  chises,"  i.  e.,  the  right  to  maintain 
fund  to  the  company  the  greater  part  and  operate  railroads  and  other  public 
of  the  taxes.  Held,  that  its  property  utilities  in  streets  and  highways,  which 
was  taxable  property,  and  not  exempt  are  declared  by  the  statute  to  be  taxa- 
in  such  sense  as  to  exclude  it  from  tne  ble  as  real  property  in  connection  with 
assessed  value  of  the  property  in  the  the  tangible  property  in  the  streets 
municipality  in  arriving  at  the  debt  and  highways,  is  to  be  included  in  de- 
limit. Atlantic  Trust  Co.  v.  Town  of  termimnf  the  limit  of  indebtedness. 
Darlington,  63  Fed.  Rep.  76,  aff'd  68  Kronsbem  v,  Rochester,  76  N.  Y.  App. 
Fed.  &p.  849 ;  Germama  Sav.  Bank  v.  Div.  494.  In  South  Carolina^  the  Con- 
Darlinjifton,  50  S.  Gar.  337.  stitution   (art.  x.   {   13)  directs  that 

■  Wilkinson  v.  Van  Orman,  70  Iowa,  "State,  county,  township,  school,  mu- 

230;   Chicago,  B.  &  Q.  R.  Co.  v,  Wil-  nicipal,  and  all  other  taxes  shall  be 

ber,  63  Neb.  624.  levied  on  the  same  assessment,  which 

In  ColoradOt  the  test  by  which  to  shall  be   made   for  State   purposes." 

ascertain  the  power  to  incur  debt  is  There  can  be  only  one  assessment  of 

the  assessment  of  the  preceding  year,  town  and  city  property  for  county, 

until  that  of  the  current  year  has  been  State,  and  municipal  tsxation.    State 

revised  by  the  State  board  of  equaliza-  v.  Kelley,  45  S.  Car.  457 ;  Todd  v.  Lau- 

tion  and  certified  to  the  clerks  of  the  rens,  48  S.  Car.  395. 

respective  coimties.    When  the  assess-  In  TTiscormn,  the  "last  assessment 

ment  has  been  revised,  completed,  and  for  State  and  county  taxes  previous  to 

certified  by  the  board  of  equalization,  the  incurring  of  the  indebtedness "   is 

it  supersedes  the  preceding  assessment,  the  assessment  of  the  town,  city,  or 

and  thereafter  constitutes  the  valuation  village  as  equalized  by  the  local  board 

which  determines  the  power  of  a  county  of  review  for  the  purposes  of  general 

to  contract  future  indebtedness.    Lake  taxation,  and  not  the  so-called  "State 

County  V.  Standley,  24  Colo.  1.    InlUv-  assessment"  made  in  advance  of  the 

naiSy  It  is  the  assessment  as  finally  local  assessment,  "from  all  the  sources 

fixed  by  the  State  board  of  equaliza-  of  information  accessible  to  the  board 

tion  that  governs,  and  not  that  made  as  a  means  of  apportioning  State  taxes 

by  the  local  assessor.     Culbertson  v,  between  the  several  counties."     The 

Fiilton,  127  III.  30,  overruling  People  v.  last  assessment  of  the  town,  city,   or 

Hamill,  134  HI.  666.    In  Ndraska,  this  village,  as  fixed  by  the  local  board  of 

is-  also  the  rule.     McLean  v.   Valley  review,  upon  which  county  and  State 

County,  74  Fed.  Rep.  389.     In  Mia-  taxes  may  be  extended,  as  well  as  local 

9ourif  the  Constitution  limits  the  debt  taxes,  is  the  assessment  intended.  State 

upon  the  value  of  the  taxable  property  v.  Tomahawk,  96  Wis.  73 ;  Stedman  v. 

f  to  be  ascertained  by  the  assessment  Berlin,  97  Wis.  505. 
next  before  the  last  assessment  for  the 
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township,  school  district,  or  other  municipality  shall  not  exceed  a 
specified  percentage  of  the  assessed  value  of  the  taxable  property 
therein,  the  limit  of  the  debt  of  a  city  is  the  prescribed  proportion 
of  the  valiuUion  fixed  by  the  city  avthmities  as  a  basis  of  taxation  for 
city  purposes,  and  not  tlie  valiuxtion  made  by  county  officers  for  county 
purposes.*  But  when  the  basis  of  the  limitation  is  the  value  of  the 
taxable  property  within  the  city  "to  be  ascertained  by  the  last  State 
and  county  tax  lists"  and  these  lists  include  all  the  property  in  the 
city  limits,  whether  taxable  for  city  purposes  or  not,  the  limitation 
is^  not  to  be  based  solely  on  the  property  subject  to  taxation  for  city 
purposes.^ 

§  208.  Effect  of  Judgment  against  Municipality.  —  The  rendition 
of  a  judgment  against  a  municipality  does  not  create  indebtedness 
in  excess  of  the  limitation  fixed  by  the  Constitution.  The  judgment 
is  simply  conclusive  evidence  of  a  valid  pre-existing  debt  which  had 
been  created  prior  to  the  time  the  court  rendering  it  was  called  upon 
to  act.'  If  the  indebtedness  which  had  been  previously  created  was 
in  excess  of  the  constitutional  limit,  that  was  a  matter  which  the 
municipality  should  have  pleaded  in  defence  to  the  action  brought 
to  recover  the  amount  due.  The  constitutional  provision  is  not 
self-enforcing.  It  is  purely  a  matter  of  defence  to  a  recovery  upon 
a  contract  which  created  a  debt  in  excess  of  the  limitation  provided ; 
and  if  not  interposed  at  the  proper  time  and  in  a  legal  manner,  it  is 
waived.  When,  therefore,  a  judgment  has  been  rendered  for  indebted- 
ness against  a  municipality,  it  is  a  conclusive  adjudication  that  the 
debt  is  valid  and  is  not  affected   by  the  constitutional  provision.^ 

»  Bruce  v,  Pittsbui^,  166  Pa.   152 ;  Iowa,  639 ;  Howard  v.  Huron,  5  S.  Dak. 

Dupont  V.  Pittsbui^,    69    Fed.  Rep.  539;    s.  c.  6  S.  Dak.   180;    Smith  v. 

13.  Ormsby,20Wa8h.396;  State  «.  Gloyd, 

»  Windsor  v.  Des  Moines,  110  Iowa,  14  Wash.  5;  Grand  Island  A  N.  W.  R. 

175.  Co.  V,  Baker,  6  Wyo.  369.    See  on  this 

»  Lake  County  Com'rs  v.  Piatt,  79  subject,  post,  chapter   on    Municipal 

Fed.  Rep.  567;  Taylor  v.  School  Dist.,  Bonds.     Under  the  provisions  of  the 

97  Fed.  Rep.  753 ;   Edmundson  v.  In-  Constitution  of  Wyoming,  limiting  the 

dependent  school  Dist.,  98  Iowa,  639;  tax  for  county  revenue  for  all  purposes 

Thompson  v.  Independent  School  Dist.,  except  for  the  payment  of  its  ''public 

102  Iowa,  94 ;   County  of  Hamilton  v.  debt,"  the  rate  of  taxation  for  all  or- 

Montpelier  Sav.  Bank,  Ac,  157  Fed.  dinary  expenses  and  chaises  of  the 

Rep.  19.  county  is  limited,  and  whue  a  judg- 

*  JEtim  Life  Ins.  Co.  v.  Lyon  ment  absolutely  precludes  the  coimty 
County,  44  Fed.  Rep.  329,  344 ;  Lake  from  disputixig  the  validity  of  the  debt 
County  Com'rs  v.  Piatt,  79  Fed.  Rep.  for  which  it  is  rendered,  the  character 
567 ;  Holt  County  v.  National  Life  Ins.  of  the  original  claim  may  nevertheless 
Co.,  80  Fed.  Rep.  686 ;  Geer  v.  Ouray  be  considered  for  the  purpose  of  de- 
County,  97  Fed.  Rep.  435;  Helena  v.  termining  from  what  source  the  judg- 
United  States,  104  Fed.  Rep.  113;  ment  shall  be  paid.  A  jud^ent  en- 
People  V.  May,  9  Colo.  404 ;  Edmund-  tered  upon  a  claim  or  evidence  of 
•on  V.   Independent  School  Dist.,  98  indebtedness  incurred  in  excess  of  the 
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Such  a  judgment  cannot  of  course  be  cdlateraUy  attacked  on  the 
ground  that  the  indebtedness  exceeds  the  constitutional  limitation ;  ^ 
and  if  bonds  are  issued  by  the  municipality  for  the  purpose  of 
paying  such  judgment,  these  bonds  cannot,  in  the  hands  of  innocent 
holders  for  value,  be  defeated  by  showing  that  the  judgments  were 
rendered  for  debt  exceeding  the  constitutional  limit,  and  that  the 
municipal  authorities  fraudulently  omitted  to  interpose  that  defence 
when  action  was  brought  upon  the  debt.^  But  if  the  judgment  has 
been  rendered  through  the  fraudulent  collusion  of  the  municipal 
authorities  with  the  claimant,  in  failing  to  interpose  the  defence  that 
the  debt  exceeds  the  constitutional  limit,  a  court  of  equity  has  juris- 
diction, on  the  ground  of  fraud,  of  a  direct  proceeding  by  suit  against 
the  judgment  creditors  attacking  the  validity  of  the  judgment  for 
fraud  in  procuring  the  same,  and  praying  that  it  be  set  aside  and  its 
enforcement  enjoined.'  The  collusion  to  constitute  a  fraud  which 
will  justify  a  judgment  being  set  aside,  does  not  require  necessarily 
any  express  agreement  between  the  officers  and  the  claimant  to  aid 
the  latter  to  obtain  his  judgment  or  any  specific  intent  to  injure. 
Utter  failure  of  duty  on  the  part  of  the  officers  to  defend  against  a 
claim  known  to  be  void,  or  one  which  they  have  good  reason  to 
believe  to  be  void,  from  a  desire  to  co-operate  with  the  plaintiff  to 
enable  him  to  obtain  an  advantage  over  the  municipality,  all  parties 
concerned  knowing  that  the  taxpayers  dispute  the  validity  of  the 
claim,  constitutes,  or  may  be  sufficient  to  constitute,  collusion  within 
the  meaning  of  the  rule  of  equity  jurisprudence  rendering  the 
judgment  open  to  attack  in  equity  for  fraud,  at  the  suit  of  the 
municipality  or  a  taxpayer  whose  interests  would  otherwise  be 
sacrificed.*  And  in  such  cases  the  court  will  grant  or  refuse  relief 
according  to  the  general  rules  and  principles  of  equity. 

§  209.  Attempts  by  Oreditors  to  obtain  Belief  from  Invalidity.  — 
Persons  dealing  with  municipalities,  who  have  advanced  money  to 

ordinaiy  revenue  of  the  county  or  in  that  more  bonds  were  issued  than  were 
excess  of  the  constitutional  limitation  necessary  to  pay  the  judgments,  the 
is  not  a  ''public  debt/'  and  must  be  burden  is  on  the  defendant  to  show 
paid  out  of  the  amount  realized  by  the  that  the  bonds  which  he  holds  extin- 
ievy  for  ordinaiy  county  purposes,  guished  judgments  to  the  extent  of  the 
Grand  Island  &  N.  W.  R.  Co.  v.  Baker,  amount  of  the  bonds,  or  what  part  of 
6  Wyo.  369.  the  proceeds  thereof  was  applied  in 

^  Edmundson  v.  Independent  School  payment  of  an  unpaid  judgment.  In- 
Dist.f  98  Iowa,  639;  post,  chapter  on  dependent  Dist.  v.  Society  for  Savings, 
Municipal  Bonds.  98  Iowa,  581. 

*  Sioux  City  &  St.  P.  R.  Co.  v.  Osce-        •  Kane  v.  Independent  School  Dist., 
olaCoun^,52  Iowa,26.    See  also  Sioux  82  Iowa,  5;    Balcti  v.  Beach,  119  'Wis. 
City  V.  Weare,  59  Iowa,  95.    In  a  suit  77. 
(o  caned  the  bonds,  where  it  appears        *  Balch  v.  Beach,  119  Wis.  77. 
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them,  or  who  have  furnished  material  and  property,  or  rendered 
services,  have  rnade  attempts  to  obtain  relief  from  the  invalidity  which 
has  attended  their  contracts  and  obligations  by  reason  of  die  mu- 
nicipality being  indebted  beyond  the  constitutional  limit.  Such  at- 
tempts have  generally  been  unsuccessful,  unless  there  were  special 
facts  and  equities.  If  an  indebtedness  is  created  in  excess  of  the  con- 
stitutional limit,  it  cannot  be  collected  unless  the  municipality  is 
estopped  by  recital,  or  by  judgment  or  otherwise  to  set  up  the 
defence.*  Even  a  court  of  equity  will  not  direct  that  any  portion  of 
the  city's  taxes  be  appropriated  to  the  payment  of  indebtedness 
incurred  in  violation  of  the  G)nstitution,*  and  the  municipality 
cannot  be  held  liable  for  the  indebtedness  upon  any  theory  of  tort 
permitting  the  creditor  to  recover  as  damages  the  amount  of  the 
indebtedness  with  interest.*  Money  lent  to  a  city  at  a  time  when  its 
indebtedness  exceeds  its  constitutional  limit  cannot,  after  the  money 
has  been  expended  and  lost  its  identity,  be  recovered  back  under 
any  express  or  general  implied  promise  of  the  city  to  pay,  or  by  an 
ordinary  action  to  recover  as  for  money  had  and  received.*  The 
constitutional  limitation  was  held  under  the  special  facts  to  operate 
to  prevent  moneys  loaned  to  the  municipality  in  violation  of  its 
provisions  from  becoming  a  lien  upon  the  works  partly  constructed 
with  it.*  Where  works  or  appliances  for  general  public  utility 
were  installed  under  a  contract  violating  the  constitutional  debt- 
limit  provision,  the  creditor  was  held  not  to  be  entitled  to  a  decree 
in  equity  giving  him  an  accounting  in  reference  to  the  past  use 
to  ascertain  just  compensation  therefor,  and  for  an  arrangement 
between  the  parties  for  future  compensation  for  the  use  at  an  annual 
rental,  or  in  default  of  such  arrangement  that  the  plant  be  turned 
over  to  the  creditor  as  an  entirety  for  management  and  use,  together 
with  a  perpetual  franchise  for  that  purpose  to  be  implied  from  the 
contract.*    If   the  property  can   be    identified  and  followed  in  its 

*  Prince  V.  Quincy ,  105  III.  138,  215 ;  lief  was  granted ;  and  chapter  on  Con- 
State  V.  Helena,  24  Mont  521  See  ante,  tracts  and  Municipal  Bonds,  vast,  as  to 
§  204,  as  to  effect  of  recitals  as  an  es-  implied  liability ;  also  to  cnapter  on 
toppel ;  and  post,  chapter  on  Municipal  Actions  and  Liability,  post. 

Bonds.  »  Litchfield  v.  BaUou,  114  U.  S.  190. 

'  Griswold  V.  East  St.  Louis,  47  III.  '  Gamewell  Fire  Alarm  &  Telegraph 

App.  480.  Co.  V.  La  Porte,  102  Fed.  Rep.  417,  arg 

*  Prince  V,  Quincy,  128  111.  443.  96  Fed.  Rep.  664.    It  has  been  declared 

*  Litchfield  v,  Ballou,  114  U.  S.  190.  to  be  beyond  the  power  of  the  legisla- 
To  justify  such  a  recover^r  or  relief  in  ture  to  afford  the  creditor  relief  by  the 
eqmty,  tnere  must  be  special  facts  and  enactment  of  a  statute  giving  him  a  lien 
equities,  which  the  court  held  did  not  for  materials  furnished  in  a  public  im- 
exist  in  that  case.  See  Paul  v,  Kenosha,  provement,  as  such  a  statute  merely 
22  Wis.  266 ;  Wood  v.  Louisiana,  5  Dil-  seeks  to  render  the  corporation  liable 
Ion,  122,  aff'd  102  U.  S.  294,  where  re-  for  improvements  beyond  its  constitu- 
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original  form,  the  party  contracting  with  the  municipality  may 
recover  the  property  transferred  in  the  transaction  upon  the  return 
of  any  void  evidences  of  debt.^  But  if  the  property  consists  of 
materials  used  in  the  erection  of  a  building,  the  contractor  cannot 
remove  the  building  or  any  part  thereof  for  a  failure  to  pay  a 
balance  of  the  purchase  price.^ 

§  210.  UmitatioiiB  of  IndebtednesB  based  upon  Income  and 
Revenue.  —  In  the  Constitutions  of  California  and  Idaho,  a  pro- 
hibition is  to  be  found  against  incurring  any  indebtedness  or  liability 
in  any  manner  or  for  any  purpose  exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year  without  the  assent  of  a  vote  of  the 
electors.'   lliis  prohibition  has  given  rise  to  some  novel  and  difficult 


tional  limit  of  indebte<^e88.  Mosher 
V.  Independent  School  Dist.,  44  Iowa, 
122.  But  special  facts  and  circum- 
stances and  equities  of  such  a  cogent 
nature  may  exist,  that,  in  order  to 
prevent  fraud  and  injustice,  the  jxjwer 
of  the  legidature  to  provide  proper  re- 
hef  in  renif  if  not  in  personam,  may,  we 
think,  rightly  be  held  to  exist.  The 
power  of  the  legislature  to  provide  a 
remedy  for  fraud  or  injustice  is  not 
lighthr  to  be  denied. 

•  Mimicipal  Security  Co.  v.  Baker 
County,  39  Oreg.  396.  But  when  the 
creditor  is  not  the  person  by  whom 
goods  were  sold  or  property  was  fur^ 
nished  the  mimicipality,  but  is  simply 
an  endorsee  of  a  note  made  by  the 
municipality  therefor,  he  cannot  obtain 
relief  by  having  the  court  appoint  a 
receiver  to  take  possession  of  the  prop- 
erty, sell  it  and  apply  the  proceeds 
towards  the  payment  of  the  note.  The 
creditor  did  not  sell  the  property  to  the 
municipality,  nor  did  he  ever  have  any 
title  to  it,  or  any  lien  or  claim  upon  it. 
Wadley  v,  Lancaster,  124  Ga.  354. 
But  if  the  original  creditor  had  a  right 
to  equitable  relief,  the  right  of  his  as- 
signee to  be  subrogated  thereto  would 
not,  as  it  would  seem,  appear  to  be 
difficult  to  sustain. 

•  Grady  v,  Pruitt,  111  Ky.  100. 

•  California,  Const.,  1879,  art.  xi. 
§  18,  as  amended  in  1900,  declares :  "No 
county^  city,  town,  township,  board  of 
education,  or  school  district  shall  incur 
any  indebtedness  or  liability  in  any 
manner  or  for  any  purpose  exceeding 
in  any  year  the  mcome  and  revenue 
proviaed  for  such  year  without  the 
l^ssent  of  two-thirds  of  the  qualified 


electors  thereof  voting  at  an  election 
to  be  held  for  that  purpose,  nor  imless 
before  or  at  the  time  oi  incurring  such 
indebtedness  provision  shall  be  made 
for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest  on  such 
indebtedness  as  it  falls  due,  and  also 
provision  to  constitute  a  sinking  fund 
for  the  payment  of  the  principal  tnereof 
on  or  before  maturity,  which  shall  not 
exceed  forty  years  from  the  time  of 
contracting  the  same.  .  .  .  Any  in- 
debtedness or  liability  incurred  con- 
trary to  this  provision,  with  the  ex- 
ceptions hereinbefore  recited,  shall  be 
void." 

Idaho.  Const.,  1889,  art.  viii.  §3, 
provides:  "No  county,  city,  town, 
township,  board  of  education,  or  school 
district,  or  other  subdivision  of  the 
State,  shall  incur  any  indebtedness  or 
liability  in  any  manner  or  for  any  pur- 
pose, exceeding  in  that  year  the  income 
and  revenue  provided  for  it  for  such 
year,  without  the  assent  of  two-thirds  of 
the  qualified  electors  thereof  voting  at 
an  election  to  be  held  for  that  purpose, 
nor  unless,  before  or  at  the  time  of 
incurring  such  indebtedness,  provision 
shall  be  made  for  the  collection  of  an 
annual  tax  sufficient  to  pay  the  in- 
terest on  such  indebtedness  as  it  falls 
due,  and  also  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal 
thereof,  withm  twenty  years  from  the 
time  of  contracting  the  same.  Any 
indebtedness  or  liability  incurred  con- 
trary to  this  provision  shall  be  void. 
Provided  that  this  section  shall  not  be 
construed  to  apply  to  the  ordinary  and 
necessaiy  expenses  authorized  by  the 
general  laws  of  the  State." 


Digitized  by 


Google 


410 


MUNICIPAL   CORPORATIONS 


§210 


questions.  In  the  States  named  there  is  no  limitation  upon  the  total 
amount  of  indebtedness  which  can  be  incurred  by  submission  to  a 
vote  of  the  electors.  In  Kentucky,  Missouri,  Utah,  and  Wyoming, 
similar  provisions  are  to  be  found,  but  in  each  of  these  States  a  limv- 
tation  is  placed  upon  the  aggregate  indebtedness  of  the  municipality 
incurred  in  any  manner.* 

LirrvUaiions  of  this  nature  have  given  rise  to  a  series  of  questions 
differing  from  those  which  have  arisen  under  a  limitation  upon  the 
*ggreg8'te  indebtedness  of  the  corporation  incurred  in  any  manner  or 
for  any  purpose,  and  require  separate  consideration.  The  subject  is 
undergoing  judicial  development,  and  there  is  on  some  points  a  con- 
siderable diversity  of  opinion  and  decision.  Experience,  discussion, 
and  further  consideration  will  in  the  end  lead  to  sound  conclusions 
and  results.  A  city  must  live,  and  regard  must  be  had  to  necessary 
current  expenses  of  municipal  government  as  distinguished  from 
debts  which  do  not  fall  in  the  category  of  such  necessary  expenses. 
But  a  city  should  also  be  honest  and  not  defraud  or  leave  remediless 
creditors  who  supply  work  or  labor  to  enable  the  city  to  live  and  to 


*  KenJhuky.  Const.,  1899,  §  157, 
prescribes  a  limit  upon  the  taxing  pow- 
ers of  cities,  towns,  counties,  taxinxr 
districts^  and  other  municipalities,  and 
provides :  "No  county,  city^  town,  tax- 
mg  district,  or  other  municipality  shall 
be  authorized  or  permitted  to  become 
indebted  in  any  maimer  or  for  any  pui^ 
pose  to  an  amount  exceeding  in  any 
year  the  income  and  revenue  provided 
for  such  year,  without  the  assent  of 
two-thirds  of  the  voters  thereof,  voting 
at  an  election  to  be  held  for  that  pur- 
pose; and  any  indebtedness  contracted 
m  violation  of  this  section  shall  be  void. 
Nor  shall  such  contract  be  enforceable 
by  the  person  with  whom  made;  nor 
shall  such  municipality  ever  be  au- 
thorized to  assume  the  same."  The 
Constitution  also  contains  a  limitation 
upon  the  aggregate  indebtedness  of 
municipalities  ^^ed  according  to 
population  (§  158). 

Missouri.  Const.  1875,  art.  x.  §  12, 
provides:  "No  county,  city,  town, 
township,  school  district,  or  other 
political  corporation  or  subdivision  of 
the  State,  shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  'in 
any  year  the  income  and  revenue  pro- 
vided for  such  year,  without  the  assent 
of  two-thirds  of  the  voters  thereof, 
voting  at  an  election  to  be  held  for  that 
purpose."    A  limitation  upon  the  ag- 


gregate indebtedness  incurred  in  any 
manner  of  five  per  cent  of  the  value  of 
the  taxable  property  is  also  prescribed. 

Utah.  Const.,  1895,  art.  xiv.  §  3, 
provides:  "No  debt  in  excess  of  the 
taxes  for  the  current  year  shall  be  cre- 
ated by  any  county  or  subdivision 
thereof,  or  by  any  school  district 
therein,  or  by  any  city,  town,  or  village, 
or  any  subdivision  thereof  in  this  State, 
unless  the  proposition  to  create  such 
debt  shall  nave  been  submitted  to  a 
vote  of  such  qualified  electors  as  shall 
have  paid  a  property  tax  therein,  in 
the  year  preceding  such  election,  and  a 
majority  of  those  voting  thereon  shall 
have  voted  in  favor  of  mcunin^  such 
debt."  This  Constitution  (art.  xiv.  §  4) 
also  contains  a  limitation  upon  the  ag- 
gregate indebtedness  incurred  in  any 
manner. 

Wyoming.  Const.,  1889,  art.  xvi. 
§  4,  provides:  "No  debt  in  excess  of 
the  taxes  for  the  current  year  shall,  in 
any  manner,  be  created  by  any  county 
or  subdivision  thereof,  or  any  city,  town, 
or  village,  or  any  subdivision  thereof, 
in  the  State  of  Wyoming,  unless  the 
proposition  to  create  sucn  debt  shall 
nave  been  submitted  to  a  vote  of  the 
people  thereof  and  by  them  approved." 
A  limitation  upon  the  aggregate  in- 
debtedness incurred  in  any  manner  is 
prescribed  by  art.  xvi.  §  5. 
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discharge  its  necessaiy  public  functions.  Notwithstanding  some  of 
the  cases  to  which  we  shall  refer  have  held  otherwise,  we  think  that 
if  the  revenues  and  income  for  a  given  year  from  inability  to  collect 
all  of  the  taxes  or  other  unexpected  cause  fails  to  pay  all  of  the  liabil- 
ities for  such  necessary  expenses,  the  creditor  should  not  be  left 
remediless,  but  that  these  should  be  provided  for  from  the  current 
revenues  of  the  succeeding  year  or  years,  and  that  the  usual  consti- 
tutional debt-limit  provision  does  not  prevent  it 

The  purpose  of  these  constitutional  provisions  is  to  limit  the  ex- 
penditures in  any  given  year  to  the  amount  of  the  revenues  and  income 
of  the  municipality  provided  for  such  year,  unless  the  voters  enlarge 
the  limit.^  Each  year's  income  and  revenue  must  pay  each  year's 
indebtedness  and  liability,  and  no  indebtedness  or  liability  incurred 
in  any  one  year  shall  be  paid  out  of  the  income  or  revenue  of  any 
future  year.  This  is  the  rule  declared  in  the  cases  cited,  but  it  is 
perhaps  subject,  as  suggested  above,  to  special  and  necessary  ex- 
ceptions or  limitations.'  A  vote  is  demanded  by  the  express  terms 
of  the  Constitution  whenever  an  indebtedness  beyond  the  year's 
revenues  is  to  be  created;  and  if  such  an  indebtedness  is  attempted 
to  be  created  without  a  vote  the  Constitution  pronounces  the  con- 
tract making  it  void.'    Under  these  principles  ihe  natural  inference 

*  Book  V.  Earl,  87  Mo. '246,  252;  that  which  is  actually  raised  by  the 
Barnard  v.  Knox  County,  105  Mo.  382,  action  of  the  city,  which  determines 
386.  the  validity  of  a  debt.    Providence  v. 

*  San  Francisco  Gas  Co.  v.  Brick-  Providence  El.  Light  Co.,  122  Ky.  237; 
wedel,  62  Cal.  641 ;    Shaw  v.  Statler,   91  S.  W.  Rep.  664. 

74  CaL  258;    Schwartz  v.  Wilson,  76  »  Knipper  v.   Covington,    109   Ky. 

Cal.  502;   McGowan  v.  Ford,  107  Cal.  187;  22  Ky.  Law  Rep.  676;  Bannock 

177 ;  Smith  v.  Broderick,  107  Cal.  644 ;  County  v.  Bunting,  4  Idaho,  156.    If  a 

Bilby  V.  McKenzie,  112  Cal.  143;   Mc-  contract   by   a   municipality   for   the 

Bean  v.  Fresno,  112  Cal.  159 ;  Higgins  erection  of  a  public  building  requires  for 

V.  San  Diego  Water  Co.,  118  Cal.  524;  the  payment  of  the  cost  thereof  the  levy 

8.  c.  131  CsU.  294 ;  Montague  v.  English,  of  a  tax  for  four  years,  it  b  void  if  not 

119    CaL    225;     Bannock   County    v.  authorized  by  the  required  vote;   and 

Bunting,    4    Idaho,  156 ;     Theiss    v.  the  levy  of  the  tax  to  pay  the  debt  is 

Hunter,  4  Idaho,  788 ;    Fritsch  v.  Salt  void,  at  least  as  to  throe  years.    Grady 

Lake   County,    15    Utah,  83;     Grand  v. Pruitt,  111  Ky.  100;  Commonwealth 

Island  A  B.  W.  R.  Co.  v.  Baker,  6  Wyo.  v,  LouisviUe  A  N.  R.  Co.,  105  Ky.  206. 

369 ;  postf  §  295.    A  suit  will  lie  to  enr  Where  a  city  issues  bonds  pled^ng  its 

join   the   municipal   authorities   from  faith  and  credit  for  the  payment  of  a 

mcurring  any  indebtedness  or  expenses  street  improvement,  eveh  oande  constir 

in  excess  of  the  revenue  provided  for  tute   indebtednese,    although   they   are 

the  fiscal  vear  and  from  levying  any  made  payable  in  yearly  instalments, 

tax  or  makii^  provision  for  the  pay-  and  a  special  tax  is  levied  upon  the 

ment  of  any  <teficiency  out  of  the  funds  property   benefited   payable   annually 

provided  for  a  succeeding  year.    Brad-  dunn^  the  term  of  the  bonds  sufficient 

ford  V.  San     Francisco,  112  Cal.  537.  to  satisfy  each  instahnent  as  it  becomes 

In  KeTkhuiky,  it  is  the  income  and  rev-  due.     The  income  of  future  years  is 

enue  Ihai  may  be  raised  by  the  city  if  its  anticipated  in  the  event  of  a  failure  of 

constitutional  and  statutory  powers  be  the  assessment  to  produce  the  neces- 

exercised  to  their  full  linut,  and  not  saiy  amount,  and  the  bonds  create  in- 
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would  be  that  in  entering  into  a  contract  without  a  vote  the  munici- 
pal authorities  and  the  persons  with  whom  they  contract  must 
determine  whether  the  debt  created  thereby  is,  after  allowing  for 
all  expenses  and  obligations  previously  incurred,  within  the  year's 
income  and  revenue,  and  if  it  be  within  such  income  and  revenue 
then  the  contract  would  be  valid  and  enforceable,  aUhough  other 
contracts  svbseqvently  made  create  indebtedness  in  excess  of  the 
revenues  and  although  the  revenues  may  be  applied  in  the  payment 
of  these  later  and  invalid  contracts.  This  seems  to  be  the  view  of 
the  courts  of  Missouri,  which  hold  that  the  fact  that  a  part  of  the 
year's  income  sufficient  to  pay  the  claim  sought  to  be  enforced  has 
been  applied  by  the  municipality  in  the  payment  of  debts  and  obliga^ 
tions  incurred  subsequently  to  that  involved  in  the  action  does  not 
prevent  a  recovery.  Such  payments  in  contemplation  of  the  law 
are  made  upon  void  debts  and  cannot  be  used  to  defeat  liabilities 
and  obligations  which  were  within  the  income  and  revenue  of  the 
year  at  the  time  when  they  were  entered  into.^ 

But  in  California,  a  somewhat  different  view  is  taken.  The 
constitutional  provision  does  not  contain  any  direction  thai  the 
debts  shall  be  paid  in  the  order  in  which  they  are  incurred.  Con- 
sequently, a  person  contracting  with  a  city  at  a  time  when  the 
revenues  of  the  year  are  amply  sufficient  to  satisfy  the  amount 
payable  to  him  does  not  obtain  any  right  of  priority  over  other 
persons  whose  claims  are  payable  from  that  year,  even  if  they 
be  contracted  after  the  indebtedness  to  him  is  incurred.  He  takes 
the  risk  that  at  the  time  when  he  is  able  to  enforce  payment  of 
his  claim  the  revenues  of  the  year  shall  not  have  been  expended 
for  other  legitimate  expenses  of  the  year.*    The  effect,  therefore,  of 

debtedness  in  excess  of  the  income  for  other  persons  dealing  with  the  muni- 
the  current  year.  Covington  v.  Mc-  cipality  have  the  same  lights  to  com- 
Kenna,  99  Ky.  508;  post,  chapter  on  pensation,  and  are  subject  to  the  same 
Mimicipal  Bonds  as  to  street  improve-  limitations,  as  he  is.  Even  though  at 
ment  bonds.  the  time  of  making  his  contract  there 

^  Mountain  Grove  Bank  v,  Douglas  are  funds  in  the  treasury  sufficient  to 
Gounl^,  146  Mo.  42.  meet  the  amount  of  his  claim,  he  is 

•  Weaver  v.  San  Francisco,  111  Cal.  chained  with  notice  that  these  funds 
319 ;  Fresno  Canal  &  Irr.  Co.  v.  Mc-  are  hable  to  be  paid  out  for  municipal 
Kenzie,  135  Cal.  497.  In  Weaver  v.  expenditures  before  his  contract  can 
San  Francisco,  111  Cal.  319,  the  court  mature  into  a  claim  against  the  city; 
says :  "Whoever  deals  with  a  munici-  and  if  others  whose  claims  have  accrued 
pality  does  so  with  notice  of  the  limita-  subsequent  to  his  are  able  to  intercept 
tion  of  its  powers,  and  with  notice  also  these  funds,  he  is  in  the  same  condition 
that  he  can  receive  compensation  for  as  any  creditor  who  has  dealt  with  one 
his  labor  and  materials  only  from  the  whose  assets  are  exhausted  before  he 
revenues  and  income  previously  pro-  presents  his  claim.  He  acquires  no 
vided  for  the  fiscal  year  during  wtdch  claim  in  the  nature  of  a  lien  upon  these 
his  labor  and  materials  are  furnished ;  funds  for  the  amount  of  his  demand, 
and  with  the  knowledge,  too,  that  all  nor  is  there  any  legal  obligation  upon 
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this  construction  of  the  constitutional  provision  by  the  courts  of 
California  is  that,  if  a  contract  is  made  which  is  not  in  excess  of  the 
revenues  of  the  current  year  available  at  the  time  to  pay  the  amount 
becoming  due  thereunder,  but  if  these  revenues  are  in  fact  exhausted 
by  other  claims,  such  contract  is  valid,  and  its  validity  is  not  afiPected 
by  any  subsequent  failure  of  the  revenues  for  that  year.  But  as  the 
creditor  is  bound  to  look  only  to  the  revenues  of  the  fiscal  year  for 
payment,  the  exhaustion  of  such  revenues  afiPects  his  remedy  and 
leaves  him  in  the  same  condition  as  any  creditor  who  has  dealt  with 
one  whose  assets  are  exhausted  before  he  presents  his  claim.^  The 
course  adopted  by  the  courts  of  California  implies  a  refusal  on  their 
part  to  ascertain  each  year's  revenues  and  to  compute  the  amount 
of  the  liabiUly  which  may  be  incurred  at  the  date  when  any  contract 
is  entered  into.  It  treats  every  contract  as  valid,  and  gives  redress 
only  to  such  creditors  as  by  the  terms  of  their  contract  are  in  a  position 
to  exercise  and  do  exercise  the  utmost  diligence  in  collecting  their 
claims.  To  illustrate,  a  contract  made  at  the  beginning  of  the  year 
before  any  of  the  revenues  have  been  expended,  but  which  by  its 
terms  is  not  payable  until  the  end  of  the  year,  is  relegated  to  a  position 
subordinate  to  a  contract  made  towards  the  end  of  the  year  at  a 
time  when  obligations  have  been  incurred  in  excess  of  the  year's 
revenues,  but  which  is  payable  before  the  contract  made  at  an  earUer 


the  municipality  any  more  than  upon 
any  other  debtor,  to  pav  the  claims 
against  it  in  the  order  in  which  they  are 
incurred,  unless  they  are  presented  in 
that  order,  and  in  such  condition  and 
with  such  formalities  as  entitle  the 
claimant  to  immediate  payment.  In 
dealing  with  the  municipahty  he  must 
rely  upon  the  int^rity  of  its  officers 
that  taey  will  not  mcur  any  liabilities 
during  the  year  in  excess  of  the  income 
and  revenues  provided  for  that  year, 
and,  as  a  prudent  man,  he  will  ascertain 
not  only  the  amount  of  that  income, 
but  also  the  amount  of  the  claims  al- 
ready existing,  and  of  those  that  are 
likely  to  be  incurred." 

But  in  Higgins  v.  San  Diego  Water 
Co.,  118  Cal.  524,  the  language  just 
quoted  was  criticised  as  too  broad  and 
sweeping,  and  setting  forth  a  doctrine 
whicn  cannot  be  deduced  from  the  Con- 
stitution, and  the  opinion  was  expressed 
that  others  whose  claims  have  accrued 
subsequently  cannot  lawfully  intercept 
any  money  necessary  to  discharge  tne 
pnor  claim.  It  was  pointed  out  that  a 
city  cannot  incur  valid  obligations  to 
pay  more   than  its  revenue  already 


provided  will  enable  it  to  pay ;  that  it 
cannot  pay  claims  founded  upon  such 
invalid  contract,  and  is  under  a  le^ 
obligation  not  to  pay  them.  And  it 
was  said  that  the  creditor  was  entitled 
to  rely  upon  the  officers  of  the  munici- 
pality performing  the  duty  imposed 
upon  them  by  law. 

^  Montague  v.  Enj^Ush,  119  Cal.  225. 
In  this  case  the  plaintiff  made  a  con- 
tract with  the  city  to  furnish  and  lay 
for  it  certain  water  pipes.  The  water 
pipes  were  furnishea  and  laid  during 
the  fiscal  year  1893-94.  The  funds 
available  for  the  payment  of  the  water 
pipes  were  exhausted  before  plaintiff 
was  paid  in  full.  In  January,  1895,  the 
city  authorities  passed  a  resolution  to 
purchase  from  plaintiff  the  water  pipes 
so  laid  by  plamtiff  and  to  pay  tnere- 
for.  It  was  held  that  the  original  con- 
tract was  valid  at  the  time  when  it  was 
made;  that  under  it  the  title  to  the 
water  pipes  passed  to  the  city;  and 
that  there  was  no  consideration  for 
the  resolution  made  in  January,  1895. 
It  was  accordingly  held  that  the 
plaintiff  could  not  recover  under  that 
resolution. 
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date.  The  later  contract  can  be  and  presumably  is  enforced  first, 
and  the  creditor  of  the  earlier  contract  is  left  without  redress.  It 
would  seem  that  this  construction  does  not  fairly  represent  the  natural 
meaning  of  the  constitutional  provision.  It  has  been  severely  criti- 
cised in  the  same  court,  and  the  criticism  seems  to  be  well  founded.^ 
The  revenue  and  income  of  each  year  can  be  used  for  no  other  purpose 
than  the  payment  of  the  legitimate  claims  of  that  year  until  they  have 
one  and  all  been  paid.  Thereafter  any  excess  of  revenue  may  be 
carried  over  into  the  revenue  of  the  following  year,  but  until  all  such 
demands  against  the  year  for  which  the  revenue  is  received  have 
been  met  and  paid,  the  integrity  of  the  fund  cannot  be  impaired.' 
When  the  revenue  of  a  municipality  necessary  for  a  given  year  has 


'  In  Higgins  v.  Han  Diego  Water  Co., 
118  Cal.  524,  BeaUy,  C.  J.,  a  veiy  able 
judjB^,  said :  "A  city  cannot  incur  valid 
obligations  to  pay  any  more  than  Us 
revenue  already  provided  will  enable  it 
to  pay.  The  moment  it  oversteps  that 
mark  its  contract  ceases  to  be  valid, 
and  it  cannot  pay  the  claims  founded 
upon  such  invaud  contracts.  It  is 
under  a  legal  obligation  not  to  pay 
them.  But  its  legal  and  valid  obliga- 
tions—  that  is  to  say,  all  of  those 
obligations  first  incurred  up  to  the 
amount  of  its  revenues  —  it  must  pay, 
and  as  to  these,  of  course  it  is  a  matter 
of  indifference  in  what  order  they  are 
paid  if  they  are  all  paid  in  full,  as  they 
necessarily  must  be,  if  no  part  of  the 
revenues  is  misapplied,  emoezzled,  or 
lost.  But  it  is  far  from  being  a  matter 
of  indifference  if  invalid  claims  founded 
upon  void  contracts  are  paid  before 
valid  claims  can  mature.  Nor  do  I 
think  that  one  dealing  with  a  munici- 
pality must  rely  upon  the  integrity  of 
its  officers  that  they  will  not  incur  liar 
bilities  during  the  year  in  excess  of  the 
income  and  liabilities  provided  for  that 
year.  Each  has  something  better  to 
rely  upon,  viz.,  this  very  section  of  the 
Constitution  which  we  are  considering, 
and  which  puts  it  out  of  the  power  of 
the  officers  to  incur  any  liaoility  in 
excess  of  such  income  and  revenues.  In 
entering  into  any  contract  he  is  bound 
to  ascertain  how  far  the  revenues  have 
been  appropriated  to  existinjg  liabilities, 
but  he  IS  not  bound  to  anticipate,  ana 
no  amount  of  prescience  or  for^dsht 
could  enable  him  to  anticipate,  what 
legal  claims  would  be  incurred  by  offi- 
cers willing  to  violate  the  city  charter 
and  the  Constitution.'' 

*  Bilby  V.  McKenzie,  112  Cal.  143; 


Shaw  «.  Statler,  74  Cal.  258.  The  cred- 
itors of  the  city  contract  vnih  reference 
to  its  entire  revenue  except  in  so  far  as 
the  charter  expressly  otherwise  pro- 
vides in  the  case  of  special  funds,  and  in 
determining  the  vahdity  of  any  partic- 
ular indebtedness  incurred  in  any  year, 
not  only  is  the  condition  of  the  general 
fimd  and  of  any  special  fund  out  of 
which  such  indebtedness  is  primarily 
payable  to  be  considered,  but  also  all 
surplus  moneys  remaining  at  the  end  of 
the  fiscal  year  in  other  special  funds 
which  may  lawfully  be  transferred  and 
applied  to  the  payment  of  the  debt 
alter  meeting  aU  claims  specially 
chargeable  to  such  funds.  Higgins  v. 
San  Die^o,  131  Cal.  294. 

In  Fntch  v.  Board  of  Commission- 
ers of  Salt  Lake  County,  15  Utah,  83, 
the  action  was  brought  on  warrants 
issued  upon  liabilities  mcurred  in  1896. 
Discussing  the  manner  in  which  these 
warrants  should  be  satisfied,  the  court 
in  support  of  its  equitable  conclusion, 
said:  "The  fact  that  more  warrants 
were  issued  than  there  was  revenue  to 
pay  furnishes  no  excuse  fornot  paying  as 
tar  as  it  will  go.  Payment  is  to  be  made 
to  the  Umit,  and  the  limit  is  the  revenue 
of  that  year.  And  if  revenue  shall  arise 
from  the  collection  of  taxes  levied  in 

1896,  it  shall  be  applied  to  the  payment 
of  that  year's  inaebtedness  as  far  as  it 
will  ^ ;  and  if  any  such  revenue  shall 
remam  after  all  the  indebtedness  of 
that  year  shall  have  been  paid,  it  will 
become  1897  revenue.  And  if  any  of 
the  revenue  of  ^  1896  has  been,  or  shall 
be,  paid  on  the  indebtedness  incurred  in 

1897,  an  equal  amount  of  its  revenue, 
if  required,  should  be  applied  to  the 
indebtedness  of  the  former  year,  and 
so  from  year  to  year." 
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been  determined  and  coUeded  and  expended  before  the  expiration  of 
the  fiscal  year,  the  city  officers  cannot,  for  the  purpose  of  providing 
for  the  present  needs  of  the  municipality  during  the  residue  of  the 
year,  incur  debts  and  liabilities  to  be  met  and  discharged  from  the 
revenues  of  a  subsequent  year  unless  the  assent  of  the  voters  be  first 
obtained.^ 

Within  these  principles,  a  contract  calling  for  future  annual  pay- 
ments is  not  for  a  present  liability  or  indebtedness  for  the  aggregate 
amount  of  the  payments,  and  is  not  obnoxious  to  the  provision 
making  contracts  for  indebtedness  in  excess  of  the  revenue  for  each 
year  void,  if  the  current  year's  payment  is  within  the  current  year's 
revenue.'  Such  a  contract  only  creates  such  debt  or  liability  as  may 
arise  from  year  to  year  in  separate  amounts  as  the  work  is  performed.' 
In  the  case  of  contracts  not  relating  to  current  expenses  and  extending 
over  a  period  longer  than  one  year,  it  may  readily  be  seen  that  the 
municipality  is  abundantly  protected,  and  that  it  is  the  contractor 
who  subjects  himself  to  peril  and  risk  of  loss.  If  there  are  not  reve- 
nues for  any  given  year  sufficient  a,nd  available  for  the  payment  of 
such  claims  for  that  year,  those  claims  become  ineffectual  and  unen- 
forceable, and  are  not  carried  over  as  a  charge  against  the  income 
and  revenue  of  a  succeeding  year.* 

The  words  "revenue  and  income  provided  for  such  year"  do  not 
mean  simply  the  revenue  raised  by  a  levy  of  a  tax  on  real  and  per- 


^  Bradford  v.  San  Francisco,  112 
CaL537. 

■  Weaver  v.  San  Francisco,  111  Gal. 
319:  McBean  v.  Fresno,  112  Gal.  159; 
Smiiie  v.  Fresno  County,  112  Gal.  311 ; 
Higgins  V.  San  Diego  Water  Go.,  118 
Car524.  See  also  §  195,  Current  Ex- 
penses, and  §  196,  Contracts  calling  for 
Future  Periodical  Payments. 

A  contract  made  by  a  city,  by  the 
terms  of  which  the  contractor  agrees  to 
take  care  and  dispose  of  the  sewage  of 
the  city  for  the  period  of  five  years  in 
consideration  of  an  annual  p>ayment,  is 
a  good  and  valid  contract  subject  to 
there  being  money  in  the  proper  fund 
to  make  the  payments  as  tney  may  be- 
come due.  McBean  v.  Fresno,  112  CaL 
159,  166.  A  contract  with  a  county 
made  in  1891  to  build  additions  to  the 
county  court  house  within  fifteen  months 
from  the  date  thereof  for  a  specified 
consideration,  part  payable  in  monthly 
instalments  as  the  work  advanced,  and 
the  balance  in  a  specified  time  after 
completion,  was  held  not  to  violate 
this  provision  of  the  Galifomia  Gonsti- 
tution.    The  structure  was  not  finished 


until  November,  1893,  and  the  pay- 
ments had  to  be  made  out  of  the  funds 
of  the  fiscal  years  ending  June  30, 
in  1892,  1893,  and  1894  respectively. 
Smiiie  v,  Fresno  Gounty,  112  Gal.  311. 
A  contract  to  supply  a  fire-alarm  tele- 
graph system,  and  a  system  of  police  tel- 
egraph, providing  for  monthly  payments 
continuing  for  five  years,  subject  to  the 
option  of  the  city  to  purchase  either  of 
them,  does  not  create  any  present  liabil- 
ity thereunder  either  for  rental  or  for  the 
contingent  purchase  money.  The  rental 
does  not  b^n  to  accrue  imtil  the  con- 
tract is  performed  and  the  systems 
put  in  operation,  and  a  sum  payable 
upon  contingencies  is  not  a  debt,  and 
does  not  become  such  until  the  con- 
tingency happens.  Hence  the  con- 
tract is  valid  under  the  provision  of  the 
Galifomia  Gonstitution,  assuming  there 
are  revenues  available  for  payment  as 
the  payments  respectively  become  due. 
Doland  v.  Glark,  143  Gal.  176. 

•  Smiiie  v.  Fresno  Gounty,  112  Gal. 
311. 

«  McBean  v.  Fresno,  112  Gal.  159: 
Doland  v.  Glark,  143  Gal.  176, 183. 
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sonal  property;  they  include  also  the  income  derived  from  licenses 
and  from  all  other  sources.*  But  proceeds  from  the  sales  of  bonds^ 
which  represent  merely  money  borrowed  by  the  city,  are  not  to  be 
included  within  the  income  and  revenue  of  the  year.' 

Conflicting  decisions  have  been  rendered  as  to  the  efiFect  of  these 
provisions  upon  debts  contracted  pursuant  to  the  exjiress  command  of 
a  statute  or  by  operation  of  law.  In  Missouri,  Utah,  and  Wyoming 
the  courts  hold  that  these  provisions  apply  to  all  obligations,  and  that 
debts  and  obligations  contracted  in  obedience  to  the  express  direction 
of  a  statute  or  by  operation  of  law  are  affected  by  the  constitutional 
provisions  as  well  as  debts  voluntarily  incurred.'  But  in  California 
the  courts  have  adopted  the  view  that  this  clause  of  the  Constitution 
refers  to  indebtedness  or  liability  which  a  municipal  body  itself 
has  incurred,  that  is,  an  indebtedness  which  the  municipaUty  has 
created,  or  a  liability  arising  in  whole  or  in  part  from  some  act  or 
conduct  of  such  municipality.^  Hence  the  stated  salary  of  a  public 
officer  fixed  by  statute  is  a  matter  over  which  the  municipality  has 
no  control  and  with  respect  to  which  it  has  no  discretion.  It  con- 
sequently is  not  an  indebtedness  or  liability  incurred  by  the  munici- 
pality within  the  meaning  of  the  Constitution.* 

In  applying  this  constitutional  provision  some  priorUy  must  be 
recognized  for  those  expenses  of  the  municipality  which  are  essential 


*  Webb  City,  Ac.  Water  Works  Co. 
V.  Carterville,  142  Mo.  101, 106 ;  Lamar 
W.  &  E.  L.  Co.  V.  Lamar,  128  Mo.  188, 
202 ;  Fritsch  v.  Board  of  Com'rs  of  Salt 
Lake  County,  15  Utah,  83.  But  fines 
and  license  fees  to  he  collected  are  too 
indefinite  and  uncertain  to  be  included. 
They  can  only  be  included  in  the  reve- 
nue after  payment.  Overall  v.  Madison- 
viUe,  125  Ky.  684;  102  S.  W.  Rep.  278. 
See  also  Rice  v,  Milwaukee,  100  Wis. 
516.  Delinquent  taxes  of  previous  years 
which  are  collectible  are  to  be  included 
in  the  year's  income.  Overall  v.  Madi- 
sonviUe,  125  Ky.  684;  102  S.  W.  Rep. 
278. 

»  Webb  aty,  &c.  Water  Works  Co. 
V.  Carterville,  142  Mo.  101. 

»  Fritsch  v.  Board  of  Com'rs  of  Salt 
Lake  County,  15  Utah,  83;  Grand 
Island  &  N.  W.  R.  Co.  v.  Baker,  6  Wyo. 
369.  In  Barnard  v.  Knox  County,  105 
Mo.  382,  the  court  held  that  there  is  no 
distinction  between  debts  created  by  law 
and  those  voluntarily  incurred,  and  that 
a  debt  incurred  by  the  county  clerk  for 
books  and  stationery  necessary  for  his 
office  was  within  the  constitutional 
provision;  and  if  incurred  in  excess  of 


the  income  and  revenue  for  the  year 
without  any  vote,  the  contract  under 
which  the  indebtedness  was  incurred  is 
invalid,  and  the  indebtedness  cannot  be 
recovered.  This  case  distinguishes  and 
overrules  Potter  v.  Douglas  County,  87 
Mo.  239,  where  a  contrary  view  was 
adopted.  .  See  also  Mountain  Grove 
Bank  v.  Douglas  County,  146  Mo.  42, 
where  the  court  refused  to  depart  from 
its  ruling  that  debts  incurred  D^  opera- 
tion  of  law  are  within  the  constitutional 
provision. 

^  Under  this  principle  it  has  been 
held  that  a  claim  for  the  burial  of  the 
indigent  dead  for  a  fiscal  year,  made 
under  a  contract  by  the  municipality, 
is  an  indebtedness  mcurred  by  its  vol- 
untary act,  and  can  only  be  paid  from 
the  revenue  and  income  of  the  year, 
notwithstanding  the  fact  that  it  is  the 
general  duty  of  the  municipality  gov- 
ernment to  provide  for  the  burial  of  its 
indigent  dead.  The  statute  left  to  the 
discretion  of  the  municipality  the  man- 
ner in  which  it  should  perform  this 
duty.  Pacific  Undertakers  ».  Widber, 
113  Cal.  201. 

•  Lewis  V.  Widber,  99  CaL  412. 
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to  its  existence  and  to  the  performance  of  its  functions  of  govern- 
ment. When,  however,  a  statute  provides  that  when  execution  is 
issued  against  a  municipality  and  returned  unsatisfied,  and  applica- 
tion is  thereupon  made  for  mandamus  to  compel  the  levy  of  a  tax 
to  satisfy  the  amount  of  the  judgment,  such  mandamus  may  issue, 
and  the  municipal  authorities  shall  pay  over  year  by  year  such 
amounts  as  are  realized  from  the  tax,  except  the  reasonable  salaries 
allowed  by  law  to  the  necessary  officers  of  the  municipality  and  the 
expenses  of  a  reasonable  police  force,  the  courts  will  not  enlarge 
the  necessary  expenses  of  the  city  by  including  within  them  such 
expenses  as  repairs  for  streets,  publication  of  ordinances,  expenses 
of  elections,  and  similar  matters.  After  the  salaries  of  the  officers 
and  the  expense  of  a  reasonable  police  force  have  been  provided  for, 
the  courts  will  compel  the  municipality  to  pay  to  a  creditor  the  differ- 
ence between  these  expenses  and  the  amount  of  the  year's  income 
or  revenues,  and  will  sustain  the  contract  to  that  extent^  The  rediw- 
tion  of  the  original  claim  to  a  judgment  does  not  increase  its  dignity 
so  as  to  authorize  the  plaintiff  to  demand  payment  of  it  from  any 
fund  not  subject  to  the  primary  demand ;  consequently,  even  where 
a  judgment  has  been  recovered  for  a  debt,  it  must  be  paid  out  of  the 
revenue  raised  for  the  year  in  which  the  same  was  incurred,  the  same 
as  if  it  had  not  been  put  in  judgment.' 

§  211.  Beqnirement  that  Provision  for  Pasrmont  be  made.  — 
Closely  allied  to  the  constitutional  limitations  upon  the  amount  of 
indebtedness  which  may  be  incurred,  and  frequently  forming  part 
thereof,  are  requirements  thai  at  the  time  when  indebtednesses  incurred 
provision  shall  he  made  for  the  levy  or  collection  or  for  the  levy  and 
collection  of  an  annual  tax  sufficient  to  pay  the  interest  and  principal. 
Sometimes  the  direction  is  that  the  tax  levied  shall  be  sufficient  to 
pay  the  interest  and  create  a  sinking  fund.  These  provisions,  though 
comparatively  recent,  are  now  found  in  the  Constitutions  of  many 

*  Webb  (Xty,  &c.  Water  Works  Co.  tion  as  to  the  revenues  out  of  which  the 
V.  CarterviUe,  142  Mo.  101;  s.  c.  153  judgment  shall  be  satisfied  or  any 
Mo.  128.  direction  as  to  the  method  of  its  pay- 

s  Smith  V.  Broderick,  107  Cal.  644 ;  ment,  for  which  some  future  provision 
Goldsmith  v.  San  Francisco,  115  Cal.  might  be  made  by  the  city,  although 
3d.  But  see  California  cases  next  cited  there  might  be  no  revenues  of  the  fiscal 
infra.  A  judgment  for  an  indebtedr  year  in  which  the  debt  was  incurred 
ness  payable  from  the  revenues  of  the  out  of  which  it  could  be  satisfied. 
year  m  which  it  is  incurred  should  not  Hisgins  v.  San  Di^o  Water  Co.,  118 
Be  rendered  so  as  to  make  the  amount  Car524 ;  Buck  v.  Eureka,  119  Cal.  44 ; 
payable  only  out  of  those  revenues,  but  Fresno  Canal  &  Irr.  Co.  v.  McKenzie, 
should  be  in  the  form  of  an  ordinary  135  Cal.  497.  See  Grand  Island  A 
general  judgment  for  whatever  amount  N.  W.  R.  Co.  v.  Baker,  6  Wyo.  369. 
shall  be  found  due,  without  any  direc- 
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of  the  States.^    The  general  construction  put  upon  these  provisions 
is  that  they  are  qualifcaiions  and  restrictions  upon  the  power  or  mode 


*  Califomia.  Const.,  1879,  art.  xi. 
§  18,  as  amended  in  1900,  reauires 
that  at  the  time  of  incurring  indebted- 
ness ''provision  shall  be  made  by  the 
collection  of  an  annual  tax  sumcient 
to  pay  the  interest  on  such  indebted- 
ness as  it  falls  due  and  also  provision  to 
constitute  a  sinldn^  fund  for  the  pay- 
ment of  the  principal  thereof  on  or 
before  matujity,  which  shall  not  exceed 
forty  years  from  the  time  of  contracting 
the  same." 

Colorado.  Const.,  1876,  art.  xi.  §  8, 
provides  "No  city  or  town  shall  con- 
tract any  debt  by  loan  in  any  form, 
except  by  means  of  an  ordinance,  which 
shall  be  irrepealable,  imtil  the  indebt- 
edness therein  provided  for  shall  have 
been  fully  paid  or  discharged ;  specify- 
ing the  purpose  to  which  the  funds  to 
be  raised  shall  be  applied,  and  provid- 
ing for  the  levy  of  a  tax,  not  exceeding 
twelve  mills  on  each  dollar  of  valuation 
of  taxable  property  within  such  city  or 
town,  sufficient  to  pay  the  annual  in- 
terest and  extinguish  the  principal  of 
such  debt  within  fifteen,  but  not  less 
than  ten  years  from  the  creation 
thereof;  and  such  tax  when  collected 
shall  be  applied  only  to  the  purposes  in 
such  ordinances  specified,  until  the  in- 
debtedness shall  be  paid  or  dischar^d." 

Oeorgia.  "Any  county,  mumcipal 
corporation,  or  political  division  of  tnis 
State,  which  shall  incur  any  bonded  in- 
debtedness under  the  provisions  of  this 
Constitution,  shall,  at  or  before  the 
time  of  so  doing,  provide  for  the  assess- 
ment and  collection  of  an  annual  tax, 
sufficient  in  amount  to  pav  the  prin- 
cipal and  interest  of  said  debt  within 
thirtv  years  from  the  date  of  the  in- 
curring of  said  indebtedness"  (Const., 
1877,  art.  vii.  5  7,  par.  2).  "Mumcipal 
corporations  shall  not  incur  any  debt 
until  provision  therefor  shall  have 
been  made  by  the  municipal  govern- 
ment" (Const.,  1877,  art.  vu.  §  10, 
par.  1). 

Idaho.  No  municipality  shall  incur 
indebtedness  or  liability  in  any  manner 
or  for  any  purpose  "unless  before  or  at 
the  time  of  incurring  such  indebtedness 
provision  shall  be  made  by  the  collec- 
tion of  an  annual  tax  sufficient  to  pay 
the  interest  on  such  indebtedness  as  it 
falls  due  and  also  to  constitute  a  sink- 
ins  fund  for  the  payment  of  the  princi- 
pcu  thereof,  within  twenty  years  from 


the  time  of  contracting  the  same" 
(Const.,  1889,  art.  viii.  §  3). 

lUinoia.  "Any  county,  city,  school 
district  or  other  municipal  corporation 
incurring  any  indebtedness  as  aforesaid 
shall  before  or  at  the  time  of  doinjg  so 
provide  for  the  assessment  of  a  direct 
annual  tax  sufficient  to  pay  the  interest 
on  such  debt  as  it  falls  due  and  also  to 
pay  and  discharge  the  principal  thereof 
within  twenty  years  from  the  time  of 
contracting  the  same"  (Const.,  1870, 
art.  ix.  §  12). 

Kentuckif.  Whenever  any  city,  town, 
county,  taxmg  district  or  other  munici- 
pality is  authorized  to  contract  an  in- 
debtedness, it  shall  be  reouired  at  the 
same  time  to  provide  for  the  collection 
of  an  annual  tax  sufficient  to  pay  the 
interest  on  sud  indebtedness,  and  to 
create  a  sinking  fund  for  the  payment 
of  the  principal  thereof,  within  not 
more  than  foity  years  from  the  time 
of  contracting  the  same  (Const.,  1899, 
§  159). 

Missouri.  Indebtedness  in  excess  of 
the  income  and  revenue  provided  for 
any  year  is  prohibited  unless  a  previous 
vote  thereon  be  had,  and  "any  county, 
city,  town,  township,  school  district  or 
other  political  corporation  or  subdivi- 
sion of  the  State  incurring  any  indebt- 
edness rec][uiring  the  assent  of  the  voters 
as  aforesaid  shall  before,  or  at  the  time 
of  doing  so,  provide  for  the  collection  of 
an  annual  tax  sufficient  to  pay  the  in- 
terest on  such  indebtedness  as  it  falls 
due  and  also  to  constitute  a  sinldne 
fund  for  the  payment  of  the  principal 
thereof  within  twenty  years  from  the 
time  of  contracting  the  same"  (Const., 
1875,  art.  x.  §  12). 

New  York.  No  county  or  city  will 
be  allowed  to  become  indebted  m  an 
amount  in  excess  of  ten  per  cent  of  the 
assessed  valuation,  but  tms  section  shall 
not  be  "  construed  to  prevent  the  issue 
of  bonds  to  provide  for  the  supply  of 
water ;  but  the  term  of  the  bonds  to 
provide  the  supply  of  water  shall  not 
exceed  twenty  years,  and  a  sinking  fund 
shall  be  created  on  the  issuing  of  the 
bonds  for  their  redemption,  by  raising 
annually  a  sum  which  will  produce  an 
ainount  equal  to  the  sum  of  the 
principal  and  interest  of  said  bonds  at 
their  maturity"  (Const.,  1895,  art.  viii. 
§  10,  as  amended  in  1899). 

Pennsylvania.   "Any  county,  town- 
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of  exercising  the  power  of  municipalities  to  become  indebted;  that 
no  indebtedness  can  be  incurred  without  a  substantial  compliance 
with  their  requirements,  and  that  contracts  made,  and  bonds  and 
other  evidences  of  indebtedness  issued,  in  violation  of  their  terms 
are  invalid,  and,  if  there  be  no  estoppel,  cannot  be  enforced.^  We 
venture  to  observe  that,  so  far  as  these  and  like  decisions  hold  that  the 
constitutional  provisions  quoted  are  mandatory,  that  they  impose  a 


ship,  school  district  or  other  munici- 
pahty,  incurring  any  indebtedness, 
shall,  at  or  before  the  time  of  so  doing, 
provide  for  the  collection  of  an  annual 
tax  sufficient  to  pay  the  interest  and 
also  the  principal  thereof  within  thirty 
years"  (Const.,  1874,  art.  ix.  §  10). 

South  Dakota.  "Any  city,  county, 
town^  school  district  or  any  other  sub- 
division incurring  indebtedness  shall,  at 
or  before  the  time  of  so  doing,  provide 
for  the  collection  of  an  annualtax  suffi- 
cient to  pav  the  interest  and  also  the 
Principal  thereof  when  due,  and  all 
iws  or  ordinances  providing  for  the 
payment  of  the  interest  or  principal 
of  any  debt  shall  be  irrepealable  until 
such  debt  be  paid"  (Const.,  1889,  art. 
xiii.  §  5). 

Texas.  No  debt  shall  ever  be  created 
by  any  city  unless  at  the  same  time 
provision  be  made  to  assess  and  collect 
a  sufficient  sum  to  pa^  the  interest 
thereon  and  to  create  a  sinking  fund  of 
at  least  two  per  cent  thereon  (Const., 
1876,  art.  xi.  §  6).  "No  debt  for  any 
purpose  shall  ever  be  incurred  in  any 
manner  by  any  city  or  county  unless 
provision  is  made  at  the  time  of  creat- 
ing the  same  for  levying  and  collecting 
a  sufficient  tax  to  pay  the  interest 
thereon  and  provide  at  least  two  per 
cent  as  a  sinking  fund"  (Const.,  1876, 
art.  xi.  §  7). 

West  Virginia.  Municipalities  shall 
not  be  allowed  to  become  indebted  in 
any  manner  to  an  amount  in  the  aggre- 
gate exceeding  five  per  cent  of  the 
value  of  taxable  property ^  "nor  with- 
out at  the  same  time  providing  for  the 
collection  of  a  direct  annual  tax,  suf- 
ficient to  pay,  annually,  the  interest  on 
such  debt  and  the  principal  thereof, 
within  not  exceeding  thirty-four  years" 
(Const.,  1873,  art.  x.  §  8). 

WiscoTisin.  Municipalities  shall  not 
be  allowed  to  become  indebted  in 
any  manner  to  an  amount  exceeding 
five  per  cent  of  the  value  of  taxable 
property.  "Any  county,  city,  town, 
village,  school  district  or  other  munici- 
pal corporation  incurring  any  indebted- 


ness, as  aforesaid  shall,  before  or  at  the 
time  of  doing  so,  provide  for  the  collec- 
tion of  a  direct  annual  tax  sufficient  to 
pay  the  interest  on  such  debt  as  it  falls 
due,  and  also  to  pay  and  discharge  the 
principal  thereof  within  twenty  years 
from  ttie  time  of  contracting  the  same  " 
(Const.,  1848,  art.  xi.  §  3,  as  amended  in 
1874). 

>  East  St.  Louis  v.  Amy,  120  U.  S. 
600;  Quaker  aty  Nat.  Bank  v.  Nolan 
County.  66  Fed.  Rep.  883 ;  Francis  v. 
Howard  County,  13  U.  S.  App.  126; 
Millsaps  V.  Tefrell,  60  Fed.  Rep.  193 ; 
23  U.  S.  App.  208;  Berlin  Iron  Bridge 
Co.  V.  San  Antonio,  62  Fed.  Rep.  882; 
John  Hancock  Mut.  L.  Ins.  Ck>.  v. 
Huron,  80  Fed.  Rep.  652,  aff' d  100  Fed. 
Rep.  1001;  Columbus  v.  Woonsocket 
Inst.,  114  Fed.  Rep.  162;  Butler  v. 
Lewiston,  11  Idaho,  393 ;  Citizen's  Bank 
V.  Jennings,  107  La.  547 ;  Oubre  v.  Don- 
aldsonville,  33  La.  An.  386;  Cahill  v. 
Hogan.  44  N.  Y.  Misc.  360,  aff'd  99  N.  Y. 
App.Div.619;  Appeal  of  Wilkes-Barre, 
116  Pa.  St.  246;  Bruce  v.  Pittsburg, 
166  Pa.  St.  152 ;  Gould  v.  Paris,  68  Tex. 
611 ;  Terrell  v.  Dessaint,  71  Tex.  770; 
Citizen's  Bank  v.  Terrell,  78  Tex.  450; 
Nolan  County  v.  State,  83  Tex.  182; 
McNeal  v.  Waco,  89  Tex.  83;  Howard 
V.  Smith,  91  Tex.  8;  Austin  v.  McCall, 
95  Tex.  565;  Noel  v.  San  Antonio,  11 
Tex.  Civ.  App.  580;  Fourth  Nat. 
Bank  v.  Daflas  (Tex.  Qv.  App.), 
73  S.  W.  Rep.  841.  See  po«<,  chapter 
on  Municipal  Bonds.  In  Miesouri,  the 
fixed  constitutional  limit  of  a  fifty  cent 
tax  levy  is  intended  to  be  devoted  to 
affording  the  municipality  a  means  of 
subsistence.  This  limit  does  not  include 
the  tax  contemplated  by  the  other 
provision  of  the  Constitution  of  that 
state  which  requires  municipalities  at 
or  before  the  time  of  incurring  debt  to 
provide  for  the  collection  of  an  annual 
tax  sufficient  to  pay  the  interest,  &c. 
The  tax  under  the  latter  provision  is 
in  addition  to  the  fifty  cent  limit  for 
current  necessary  expenses.  Lamar 
Water,  &c.  Co.  v.  Lamar,  128  Mo.  188; 
Evans  v.  McFarland,  186  Mo.  703,  726. 
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duty  upon  the  legislature  in  authorizing  the  creation  of  debt^  or  upon 
the  municipality  in  exercising  the  power  to  incur  debt,  to  provide  for 
the  levy  each  year  of  a  tax  suflBcient  to  pay  the  interest  and  to  extin- 
guish the  principal  at  maturity,  and  that  the  duty  thus  imposed  is 
absolute  and  may  be  enforced  by  mandamus  or  other  appropriate 
remedy,  their  soundness  is  beyond  question.  But  the  Constitutions 
do  not  in  general  expressly  provide  that  if  the  municipality  does  not 
at  or  before  the  time  of  creating  a  debt  pass  an  ordinance  levying 
such  a  tax,  that  such  debt,  if  otherwise  in  all  respects  authorized 
and  valid  and  for  which  the  municipality  has  received  full  con- 
sideration, shall  be  void.  If  the  debt  is  void,  the  failure  of  the  munici- 
pal officers  to  do  their  duty  is  visited  upon  third  persons,  although 
these  persons  can  enforce  such  duty  in  the  courts  just  as  efiPectually 
as  if  the  duty  enjoined  by  the  Constitution  or  by  statute  had  been 
reaffirmed  and  redeclared  in  a  municipal  ordinance  or  resolution. 
Moreover,  in  many  cases  it  is  almost  impossible  for  contractors  or 
others  dealing  with  a  city,  or  investors  in  its  bonds  or  securities,  to 
ascertain  and  determine  whether  or  not  the  debt  limit  has  been 
reached.  It  has  been  said  that  this  constitutional  provision  is  self- 
executing  and  is  to  be  read  into  every  law  passed  after  the  adop- 
tion of  the  Constitution  which  allows  a  debt  to  be  incurred. 
Under  this  provision  of  the  Constitution  no  municipal  corpora- 
tion can  incur  debt  without  legislative  authority,  express  or 
implied;  but  the  grant  of  such  legislative  authority  carries  with 
it  the  constitutional  obligation  on  the  part  of  the  municipality 
to  levy  and  collect  a  sufficient  annual  tax  to  pay  the  interest  as  it 
matures  and  the  principal  within  the  prescribed  term  of  years.* 
Hence  an  obligation  imposed  by  the  Constitution  itself  rests  upon 
the  municipality  to  make  the  required  provision  for  payment  of 
principal  and  interest  whether  the  statute  contains  such  provision 
or  not,  and  accordingly  it  has  also  been  held  that  the  constitutionality 
or  unconstitutionality  of  the  statutory  requirements  as  to  such  pro- 
vision is  immaterial.^  The  provision  required  by  the  Constitution 
means  such  fixed  and  definite  provision  for  the  levying  and  collecting 
of  the  required  tax  as  will  become  a  legal  right  in  favor  of  the  holder 
of  bonds  issued  thereon,  or  in  favor  of  any  person  to  whom  such  debt 

'  East  St.  Louis  v.  Amy,  120  U.  S.  only  (he  question  of  contracting  the  dM 

600 ;  East  St.  Louis  v.  Peo]3le,  124  III.  is  required  to  be  submitted  to  a  vote. 

655;  Pettibone  v.  West  Chic^o  Park  Upon  a  vote  being  given  to  contract  the 

Com'rs,  215  111.  304,  324;   Evans  v.  debt,  the  power    to  provide  therefor 

McFarland,  186  Mo.  703,  727.  becomes    vested    in    the    appropriate 

>  Pettibone  v.  West  Chicago  Park  local  authorities.    Benton  v.  Scott ,  168 

Com'ra,  215  111.  304,  326.     In  Missouri,  Mo.  378,  395. 
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may  be  payable.^  But  the  provision  of  the  Constitution  is  aufficienUy 
complied  vrUk  if  the  statide  which  confers  authority  upon  the  mu- 
nicipality to  incur  the  debt  directs  that  an  annual  tax  shall  be  levied 
sufficient  to  pay  the  interest  on  and  create  a  sinking  fund  for  the 
redemption  of  the  bonds.  It  is  not  essential,  where  an  ordinance 
is  not  expfessly  required,  that  the  municipality  itself  should  make 
provision  by  ordinance  for  the  levy  of  the  tax,  as  the  insertion  of  the 
direction  in  the  enabling  or  other  statute  that  a  sufficient  tax  be 
levied  gives  the  bondholder  the  right  to  enforce  the  levy  by  manda- 
mus or  other  suitable  remedy.'  This  sound  view  will  probably  have 
the  effect  to  modify  prior  decisions  in  several  States  which  assert, 
or  assume,  or  proceed  upon  the  view  that  a  resolution  or  ordinance 
for  the  levy  of  the  tax  is  in  all  cases  a  sine  qva  rum  to  the  validity  of 
the  debt.'  No  plan  or  scheme  for  raising  the  necessary  revenues  to 
pay  the  principal  and  interest  can,  in  Georgia,  lawfully  be  svbstUvied 
for  the  assessment  and  collection  of  such  a  tax.* 

Where  the  requirement  is  simply  that  the  municipality  shall  at  or 
before  the  time  of  incurring  any  indebtedness  provide  for  an  annual 
tax  sufficient  to  pay  the  interest  and  also  the  principal  thereof  within 
thirty  years,  it  is  not  necessary  that  the  bonds  issued  should  be  redeem- 
able  in  annual  instalments.  The  intent  simply  is  that  a  certain  sum 
shall  be  raised  annually  in  anticipation  of  payment;  and  whether 
paid  out  in  redemption  of  the  bonds  annually,  or  into  a  sinking  fund 
for  their  payment  at  the  expiration  of  a  term  of  years,  it  is  a  sufficient 
compliance  with  the  requirement.'  The  language  and  purpose  of  the 
constitutional  requirement  seem  to  be  satisfied  by  an  ordinance  which 
provides  for  the  annual  eollection  by  taxation  of  a  ''sufficient  sum 
to  pay  the  interest "  on  the  debt  **  and  create  a  sinking  fund,"  aUhxmgh 
it  does  not  fix  the  specific  rate  or  percentage  of  taxation  for  each  year 

'  Mitchell  County  v,  CSty  National  Rep.  542 ;  Seibert  v.  Lewis  (mandamus 

Bank,  91  Tex.  361.  to  levy  and  collect  taxes),  122  U.  8. 284 ; 

'  Wade  V.  Travis  County,  174  U.  S.  and  more  fully  chapter  on  Mandamus, 

499 ;  Mitchell  County  v.  City  National  post. 
Bank,  91  Tex.  361 ;  infra,  §  212;  also        »  See  infra,  §  212. 
chapter  on  Municipal  Bonds,  po8^    An        ^  Wilkins  v.  Waynesboro,  116  Ga. 

ordinance  which  authorizes  the  issue  359.    See  Epping  v.  Columbus,  1 17  Ga. 

and  sale  of  municiisal  bonds  and  pro-  263,  cited  infra. 
vides  for  the  collection  of  a  tax  to  pay        *  Bruce  v.  Pittsbui^g,  166  Pa.  St.  152. 

the  principal  and  interest  is  a  pari  of  Under  the  provision  of  the  Cdorado 

the  contract  between  the  city  and  the  Constitution,   bonds   which   are   each 

holder  of  the  bonds.  Bassett  v.  El  Paso,  fayable  in  annual  instalinents  extend- 

88  Tex.    168.     Subsequent  legidatUm  ing  over  a  term  of  not  less  than  ten 

which  wUhdrawa  or  impairs  the  taxing  years,  or  which  are  so  issued  that  the 

power,  without  providing  a  substantial  proportionate   amount   matures   each 

equivalent,  is  unconstitutional  as  im-  year,  may  be  issued.  Denver  v.  Hallett. 

pairing  the  obligation  of  the  contract.  34  Colo.  393. 
Austin  V.  Cahill,  99  Tex.  172;  88  S.  W. 


Digitized  by 


Google 


422  MtJNlCIPAL   CORPOHATIONS  §  211 

by  which  such  sum  is  to  be  collected,  but  leaves  the  fixing  of  such 
rate  for  each  successive  year  to  the  municipal  authorities.^  This  is  a 
sound  and  reasonable,  if  not  indeed  an  almost  necessary,  construc- 
tion ;  for  how  is  it  possible  to  fix  in  advance  the  rate  of  taxation  year 
by  year  through  a  period  of  years  in  each  of  which  the  assessed  valua- 
tion may  differ,  without  levying  in  some  years  too  much  and  in  others 
not  enough  ?  In  Georgia,  it  is  held  that  where  the  requirement  of 
the  Constitution  is  that  provision  shall  be  made  by  the  assessment 
and  collection  of  an  annual  tax  sufficient  in  amount  to  pay  the  princi- 
pal and  interest  of  the  debt  within  a  prescribed  term  of  years,  an 
amount  sufficient  to  pay  off  the  bonds  at  maturity  must  be  raised  by 
an  annval  tax,  and  that  it  is  not  a  compliance  with  this  requirement 
to  provide  for  a  tax  sufficient  to  pay  a  sum  which  may  by  annual 
accretions  by  investment  produce  the  amount  required.  The  Con- 
stitution contemplated  that  there  should  be  no  uncertainty,  and  the 
amount  to  be  raised  by  tax  must  be  sufficient  in  itself  to  pay  off  the 
entire  amount  of  the  bonds  at  the  end  of  the  prescribed  period.^  But 
this  does  not  mean  that  the  municipal  authorities  are  compelled  to 
collect  the  tax  if,  when  the  time  arrives  for  the  payment  of  any  part 
of  the  debt,  either  principal  or  interest,  there  are  funds  in  the  treasury 
derived  from  other  sources  which  may  be  lawfully  appHed  to  the  pay- 
ment of  the  debt.  The  municipal  authorities  must  make  provision 
for  the  levy  and  collection  of  an  annual  tax  in  the  event  the  collection 
of  the  tax  is  necessary  for  the  purpose  of  paying  the  debt,  but  it  was 
not  intended  that  they  should  be  compelled  to  collect  the  tax  although 
levied,  when  there  are  funds  in  the  treasury  derived  from  other 
sources  which  can  be  lawfully  appropriated  for  the  purpose  of  com- 
plying with  the  provisions  of  the  Constitution.^  If  the  tax  levied  at 
the  time  of  incurring  indebtedness  is  sufficient  to  comply  with  the 
requirements  of  the  Constitution  when  computed  upon  the  existing 
valuation,  it  is  no  ground  of  objection  that  the  assessed  valuation 

'  Rowland  v.  Board  of  Supervisors,  sary,"  is  a  sufficient  compliance  with 

109  Cal.  152 ;  Pettibone  v.  West  Chicago  the  constitutional  requirement.      The 

Park  Com'rs,  215  lU.  304 ;    Ewing  v.  latter  clause  authorizes  the  city  council 

West  Chicago  Park  Com'rs,  215   111.  to  reduce  the  rate  as  the  debt  is  paid  off. 

357;    State   v.   Allen,    183   Mo.   283;  State  v.  Allen,  183  Mo.  283. 
Bassett    v.    El    Paso,  88    Tex.    168;        *  Wilkins  v.  Waynesboro,  116  Ga. 

Mitchell  County  v.  City  National  Bank,  356;    Oliver  v.  Elberton,  124  Ga.  64. 

91  Tex.  361 ;    Wade  v.  Travis  County,  With  deference,  this  view  seems  to  us 

174  U.  S.  499.    See  also  East  St.  Louis  not  to  be  necessary  for  the  security  of 

V.  Amy,  120  U.  S.  600 ;  infraf  chapter  on  the  creditor  and  to  impose  to  the  extent 

Municipal  Bonds.     Contra,  Kyes  v.  St.  of   the    accretions    of   the   fund,  and 

Croix  County,  108  Wis.  136 ;    Wilkins  actually  in  the  fund,  an  unnecessary 

V.    Waynesboro,    116    Ga.    359.      An  burden  on  the  taxpayer. 
ordinance  fixina  a  specified  rate  of  tax,        *  Epping    v.    Columbus,     117    Ga. 

S'or  so  much  thereof  as  may  be  neces-  263. 
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may  possibly  decrease  so  that  this  tax  will  prove  inadequate.  There 
is  no  presumption  that  the  valuation  will  decrease,  and  the  require- 
ment of  the  Constitution  is  complied  with.^ 

Constitutional  provisions  requiring  the  collection  of  an  annual 
tax  sufficient  to  pay  the  interest  and  to  pay  and  discharge  the  princi- 
pal within  a  prescribed  term  of  years  liave  no  application  to  debU  for 
the  ordinary  running  expenses  of  a  city,  or  to  debts  within  the  power 
of  the  city  to  contract,  payable  within  the  year  out  of  incoming  reve- 
nues actually  levied  or  in  good  faith  intended  to  be  levied.  If,  how- 
ever, the  debt  is  made  to  mature  at  such  a  time  as  to  make  it  a  charge 
upon  the  future  revenues  of  the  city  beyond  the  year,  then  the  levy 
of  the  tax  is  necessary  to  its  validity.^    In  Illinois,  the  constitutional 


>  State  V.  Allen,  183  Mo.  283.  Where 
the  provisioQ  made  is  sufficient  to 
provide  for  the  creditor's  claim  when 
contracted,  the  fact  that  it  becomes 
insufficient  therefor  by  the  act  of  the 
city  in  contracting  other  obligations 
payable  from  the  same  fund,  does  not 
prevent  a  recovery  against  the  city. 
Houston  V.  Potter,  41  Tex.  Civ.  App. 
381;  91  S.W.  Rep.  389.  The  fact  that 
the  fund  provided  pursuant  to  the  con- 
stitutional provision  may  have  been 
mi8appr(ypnated  or  applied  to  other  j)ur- 
poses  than  the  pajrment  of  the  principal 
and  interest  of  the  debt  does  not  affect 
the  power  of  the  municipality  to  con- 
tract the  obligation  or  prevent  a  recov- 
ery upon  it.  Coles  County  v.  Goehring, 
209  in.  142, 159.  See  also  Pope  County 
«.  Sloan,  92  lU.  177. 

'  Dawson  v.  Dawson  Water  Works 
Co.,  106  Ga.  696;  O'Bryan  v.  Owens- 
boro,  113  Ky.  680;  Butler  v.  Lewiston, 
11  Idaho,  393;  Blanks  v.  Monroe,  110 
La.  944;  Ice,  Light  &  W.  W.  Co.  v. 
St.  Charles,  106  La.  65,  67;  Laycock 
V.  Baton  Rouge,  35  La.  An.  475 ;  New 
Orleans  G.  L.  Co.  v.  New  Orleans,  42 
La.  An.  188,  189;  Receiver  v.  City, 
49  La.  An.  804;  State  v.  Lafayette, 
49  La.  An.  1748,  1769;  State  v.  New 
Orleans,  37  La.  Aii.  13 ;  Corpus  Christ! 
V,  Woessner,  68  Tex.  462;  Smith  v, 
Dickey,  74  Tex.  61;  Kuhla  v.  Laredo 
(Tex.  Civ.  App.),  27  S.  W.  Rep. 
791;  Waco  v,  McNeal,  89  Tex.  83; 
Terrell  v.  Dessaint,  71  Tex.  770;  Tyler 
V.  Jester  (Tex.  Civ.  App.),  74  S.  W. 
Rep.  359;  Houston  v.  Glover,  40 
Tex.  Civ.  App.  177;  89  S.  W.  Rep. 
425;  Hermann  v,  Oconto,  110  Wis. 
660.  See  suproy  §§  194,  195,  196.  In 
Hermann  v.  Oconto,  110  Wis.  660,  677, 
in  speaking  of  the  provision  in  the  Con- 


stitution requiring  the  levy  of  a  tax  to 
pay  interest  and  the  principal  within 
twenty  years,  the  court  saia:  "These 
words  are  significant  and  serve  to  iden- 
tify and  give  essence  uid  character  to 
the  indebtedness  had  in  mind  by  the 
framers  of  the  amendment.  They  in- 
dicate with  certainty  that  the  indebtedn 
ness  against  which  a  tax  must  be  levied 
is  one  bearing  interestf  the  time  of  whuJi 
has  been  extended  over  a  series  of  years 
and  more  than  one  year.  A  contrary 
view  would  lead  to  the  palpable  al>- 
surdity  of  requiring  the  city,  if  tempo- 
rarily out  of  funds,  to  levy  a  tax  on 
every  item  of  debt  created,  whether 
payable  out  of  current  revenue  or  not. 
Such  a  construction  b  not  necessary  to 
carry  out  the  purpose  of  the  provision." 

The  term  "indebtedness^'  as  used  in 
these  provisions  refers  to  indebtedness 
created  by  contract.  O'Bryan  v.  Owens- 
boro,  113  Ky.  680;  suvra,  §  193.  Sums 
payable  by  a  city  under  agreement  for 
rentals  of  fire  hydrarUs  and  water  for  the 
protection  of  the  city  should  be  re- 
garded as  matters  of  ordinary  expen- 
ditures, and  the  prima  facie  presump- 
tion is  that  an  indebtedness  incurred 
for  this  purpose  was  intended  to  be 
paid  out  of  the  current  revenues  an- 
nually collected  for  the  payment  of 
current  expenses.  Tyler  v.  Jester 
(Tex.  Qv.  App.),  74  S.  W.  Rep.  359; 
supray  §  195.  The  cost  of  building 
seu)ers  is  not  a  part  of  the  ordinary 
running  expenses  of  a  city  which  are 
primarily  payable  from  its  current 
revenues.  EluIiIs  ».  Laredo  (Tex. 
Civ.  App.),  27  S.  W.  Rep.  791;  Bid- 
die  V,  Terrell,  82  Tex.  335;  supra, 
§195. 

In  Georgia^  the  rule  has  been  adopted 
that  without  the  previous  sanction  of  a 
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provision  that  any  municipal  corporation  incurring  indebtedness 
shall  before  or  at  the  time  of  doing  so  provide  for  the  collection  of 
an  annual  tax  sufficient  to  pay  the  interest  and  to  discharge  the 
principal  within  twenty  years  from  the  time  of  contracting  the  same, 
has  reference  only  to  iiidebtedness  the  amount  whereof  has  become 
fixed  and  absolute  and  the  payment  thereof  deferred  to  a  stated  period 
in  the  future.^  In  Texas,  it  has  been  held  that  the  provisions  of  the 
Constitution  of  that  State  do  not  apply  to  instruments  merely  acknowl^ 
edging  or  extending  the  time  of  payment  of  valid  existing  obligations 
of  a  city.'  But  a  city  is  not  authorized,  without  complying  with  the 
constitutional  requirement  as  to  the  levy  of  a  tax,  to  renew  a  dthi  that 
is  barred  by  the  statute  of  limitations,  or  to  increase  or  add  to  the 
existing  obligations  hy  increasing  the  rate  of  interest  thereon  or  pro- 
vide for  the  payment  of  attorney^ s  fees,  because  in  doing  either  of 
these  things  it  would,  to  the  extent  of  the  barred  debt  thus  renewed, 
or  by  increase  in  the  rate  of  interest,  and  the  obligation  to  pay  at- 
torney's fees,  be  creating  a  debt  which  could  only  be  done  by  com- 
plying with  the  constitutional  requirement  that  provision  be  made 
for  payment  by  the  levy  of  a  tax.' 

popular  vote,  as  required  by  the  Con-  •  Tyler  v.  Jester  (Tex.  Civ.  App.), 
stitution,  a  mimicipal  corporation  can-  74  S.  W.  Rep.  359.  In  Georgia^  where 
not  contract  for  a  supply  of  water  on  the  provision  is  that  an  annual  tax 
the  credit  of  the  city  for  a  longer  period  must  be  provided  for  suiffident  to 
than  one  year;  and  a  contract  which  by  pay  the  principal  and  interest  within 
its  terms  is  to  run  for  twenty  years,  thirty  vears  from  the  date  of  incurring 
each  year's  supply  to  be  paid  for  semi-  the  indebtedness,  it  has  boen  declared 
annually  from  year  to  year,  is  operative  that  the  controlling  idea  is  that  the 
only  from  year  to  year  so  long  as  neither  purchaser  of  a  municipal  bond  can  be 
party  renounces  or  repudiates  it.  Daw-  assured  that  his  bond  will  be  i>aid  at 
son '17.  Dawson  Water  Works  Co.,  106  maturity,  and  that  the  Constitution 
Ga.  696.  See  ante,  §  196,  Contracts  does  not  contemplate  that  debts  in- 
calling  for  Future  Periodical  Payments,  curred  by  a  municipality  which  faU 
'  Kankakee  v,  McGrew,  1178  111.  74 ;  within  these  provisions  of  the  Consti- 
Danville  v.  Danville  Water  Co.,  180  111.  tution  ehaJl  be  renewed  after  the  prin- 
236,  244 ;  Baltimore  A  O.  8.  W.  R.  Co.  cipal  matures.  Payment  of  the  pnnci- 
V.  People,  200  111.  541,  553 ;  Coles  pal  sum  may  be  postponed  to  one  year. 
County  V.  Goehring,  209  111.  142,  159 ;  two  years,  or  even  the  end  of  the  tmrty- 
sujrra,  $  196.  This  constitutional  pro-  year  limit,  but  no  further  extension 
vision  does  not  ap^y  to  a  contract  to  can  be  made,  and  no  matter  what  be  the 
purchase  an  electric  light  plant  which  period  fixed  by  the  municipality  in  its 
provides  for  the  payment  and  assump-  discretion  in  which  the  bonds  are  to  be 
tion  of  the  debt  of  the  vendor  on  its  paid,  and  no  matter  when  the  bonds 
plant  payable  in  yearly  instalments  mature  within  this  period,  the  terms 
and  bearing  interest.  Baltimore  &  O.  of  the  Constitution  are  mandatory. 
S.  W.  R.  Co.  V.  People,  200  111.  541.  It  There  must  be  levied  each  year  a  tax 
doee  not  apply  to  the  obligation  of  a  sufficient  in  amount  to  pay  the  inter- 
city under  an  ordinance  fixing  the  est  due  during  the  current  year  as  well 
reasonable  rate  of  annual  rental  to  be  as  any  part  of  the  principal  that  may 

giid  for  water  hydrants.    Danville  v,   mature  during  that  year,  and  also  a 
anville  Water  Co.,  180  111.  235,  244 ;   sufficient  amount  in  addition  to  these 
supra,  i  196.  items  to  make  a  sinking  fund  which  by 

*  Tyler  v.  Jester  (Tex.  Civ.  App.),    the  end  of  the  period  will  be  sufficient 
74  S.  W.  Rep.  359.  to  dischaige  the  entire  principal  of  the 
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§  212.  Umitatioii  of  Taxing  Power  operating  m  Limitation 
Qi  Indebtedness.  —  The  constitutional  requirement  that  provision 
be  made  by  the  collection  of  an  annual  tax  sufficient  to  pay  the  in- 
terest and  the  principal  of  the  indebtedness  in  connection  with  other 
requirements  quoted  in  the  notes,  has  also  received  an  application 
in  Texas  and  Louisiana,  which  operates  as  a  limitation  upon  the 
amount  of  the  indebtedness.  By  the  Constitutions  of  Texas  and 
Louisiana  and  Alabama  the  amount  of  the  tax  which  may  be  levied 
is  limited.^  In  these  Constitutions  there  is  therefore  not  only  a  re- 
debt.  Eppingv.  Columbus,  117  Ga.  263,  Louisiana.  Municipal  corporations 
282.  But  if  it  is  not  so  dischaiged  it  may,  after  a  vote  of  the  majority 
remains,  we  think,  a  debt,  and  may  be  of  propert^r  taxpayers,  incur  debt  and 
put  in  jud^nent  or  otherwise  enforced ;  issue  negotiable  bonds  therefor  to  the 
and  from  this  it  follows,  we  think,  that  extent  of  one-tenth  of  the  assessed  val- 
it  may  by  legislative  authority  be  re-  uation  of  the  property,  and  levy  and 
newed  or  extended.  A  city  is  not  lia-  assess  special  taxes  therefor,  ''provided 
ble  to  contractors  for  additional  work  said  taxes  so  imposed  do  not  exceed 
done  upon  a  street  improvement  under  five  mills  on  the  dollar  of  the  assessed 
the  direction  of  the  city  engineer,  where  valuation  in  any  one  year,  nor  run  for 
such  additional  work  is  not  included  a  greater  number  of  years  than  the  num- 
in  the  specifications  or  contract  and  no  ber  named  in  the  proposition  sub- 
provision  for  the  payment  thereof  was  mitted  to  the  taxpayers"  (Const., 
made  at  the  time  when  it  was  ordered.  1898,  art.  281) . 
Dallas  V.  Brown,  10  Tex.  Civ.  App.  ALabama.  The  new  Constitution, 
612.  1901,  has  detailed  provisions  as  to  the 

'  Teocas,  "No  county,  city,  or  town  rates  of  taxation  for  municipal  and 
shall  levy  more  than  twenty-five  cents  other  purposes  which  may  be  authoi^ 
for  city  or  county  purposes,  and  not  to  ized  or  levied.  See  infray  %  214,  note, 
exceed  fifteen  cents  for  roads  and  In  Illinois^  it  has  been  said  that  a 
bridges,  on  the  one  hundred  dollar  val-  limitation  upon  the  power  to  levy  taxes 
uation,  except  for  the  payment  of  debts  is  not  necessarily  a  umitation  upon  the 
incurred  pnor  to  the  adoption  of  the  power  to  contract  debt.  Hence,  not- 
amendment,  September  25,  a.  d.  1883 ;  withstanding  provisions  of  the  Consti- 
and  for  the  erection  of  pubhc  buildings,  tution  of  that  State  limiting  indebted- 
streets,  sewers,  water  works,  and  other  ness  of  municipalities  to  five  per  cent, 
permanent  improvements  not  to  ex-  requiring  the  levy  of  a  tax  to  provide 
ceed  twenty-five  cents  on  the  one  him-  for  the  payment  of  interest  and  the 
dred  dollar  valuation  in  any  one  year  principal  within  twenty  years,  and 
and  except  as  is  in  this  Constitution  limiting  the  authority  of  counties  in 
otherwise  provided''  (Const.,  1876,  assessing  taxes  to  a  levy  of  seventy- 
art,  viii.  §  9,  as  amended  in  1883  and  five  cents  per  $100  valuation,  except 
1890).  ''Cities  and  towns  having  a  for  the  pajrment  of  indebtedness  ex- 
popidation  of  ten  thousand  inhabitants  isting  at  the  time  of  the  adoption  of 
or  less  .  .  .  may  levy,  assess,  and  col-  the  Constitution  unless  authorized  by 
lect  an  annual  tax  to  defray  the  ciurent  vote  of  the  people  of  the  county,  the 
expenses  of  their  local  government,  but  limitation  upon  the  taxing  power  of 
such  tax  shall  never  exceed  for  any  one  counties  is  not  a  limitation  upon  the 
year  one-fourth  of  oneper  cent "  (Const.,  power  to  incur  debt.  The  only  limita- 
1876,  art.  xi.  §  4).  "Cities  having  more  tion  upon  the  power  to  incur  debt  is 
than  ten  thousand  inhabitants  .  .  .  the  express  limitation  [art.  ix.  §  12, 
may  levy,  assess,  and  collect  such  taxes  auoted  swpraf  f  211,  note],  prohibiting 
as  may  be  authorized  by  law,  but  no  tax  tne  incurring  of  debt  exceeding  five  per 
for  any  purpose  shall  ever  be  lawful  for  cent  of  the  value  of  the  taxable  prop- 
any  one  year  which  will  exceed  two  and  erty,  and  the  limit  upon  the  taxing 
one-half  per  cent  of  the  taxable  prop-  vower  of  the  counties  is  not  a  prohv- 
erty  of  such  city  "(Const.,  1876,  art.  xi.  oiHon  against  or  quaUficaiion  of  the 
i  5).  potffer  to  incur  dtsbt  within  that  amount. 
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quirement  that  provision  shall  be  made  for  the  levying  of  a  tax  for 
the  payment  of  the  principal  and  interest  of  the  indebtedness,  but 
the  arrunmt  of  the  tax  which  may  be  levied  is  also  limited.  The  direct 
requirement  is  that  the  tax  shall  be  "sufficient  *'  to  pay  the  debt,  and 
this  requirement  carries  with  it  a  correlative  prohibition  against  in- 
curring any  debt  greater  than  such  amount  as  may  be  satisfied  and 
paid  by  the  levy  of  a  tax  within  the  Umit  of  the  Constitution.  In 
other  words,  the  Constitution  requires  not  only  that  no  debt  shall 
ever  be  created  above  such  a  sum  as  the  levy  directed  will  pay,  but 
also  that  when  and  before  the  debt  is  created  it  shall  be  ascertained 
whether  the  maximum  amount  of  the  tax  permitted  by  the  Constitu- 
tion will  annually  pay  the  interest  and  provide  for  the  principal  or 
for  the  sinking  fund  required  by  the  constitution.  The  debt  is  not 
to  go  beyond  what  a  tax  can  be  levied  to  pay.^  If  at  the  time  when 
the  deb^  is  incurred  a  tax  is  levied  which  is  not  sufficient  in 
amount  to  pay  the  interest  and  to  create  the  prescribed  sinking  fund, 
the  debt  will  be  sustained  up  to  the  amount  which  is  justified  by  the 
tax  directed  to  be  levied  and  will  be  held  to  be  invalid  as  to  the 
excess.'  The  law  contemplates  that  the  provision  should  appear 
to  be  sufficient,  based  on  existing  valuations  when  made,  and  unless 

Coles  County  v.  Goehring,  200  111.  142,  ber  of  years  than  the  number  named  in 
156.  See  also  Kankakee  v.  McGrew,  the  proposition  submitted  to  the  tax- 
178  111.  74,  81.  payers.    Under  this  provision  the  debt 

'  Citizen's  Bank  v.  Terrell.  78  Tex-  and  bonds  authorized  must  be  such  as 
450 ;  Columbus  v.  Woonsocket  Inst,  will  be  fully  provided  for  as  to  principal 
for  Savings,  114  Fed.  Rep.  162;  Mill-  and  interest  through  the  special  tax 
saps  V.  Terrell,  60  Fed.  Rep.  193 ;  Ter.  voted  for  their  payment ;  in  other 
rell  V.  Dessaint,  71  Tex.  770.  Under  words,  the  debt  should  not  exceed  the 
the  provision  of  the  Constitution  of  amount  of  the  special  tax  which  is 
Texas f  quoted  supra^  applicable  to  cities  authorized  to  be  levied  to  pay  it.  Each 
having  a  population  of  10,000  inhab-  year's  instalment  of  debt  and  interest 
itants  or  less,  the  legislature  has  no  must  correspond  with  that  yeu^s 
power  to  authorize  sucn  a  citv  to  levy  a  special  tax.  But  where  the  tax  au- 
special  tax  to  pay  a  debt  unless  it  be  a  thorized  by  levy  is  not  suJQBcient  for  the 


ebt  for  the  erection  of  public  buildings,  payment  of  the  principal  and  interest 

streets,  sewers,  water  works,  and  other  of  the  bonds,  the  authorization  ^ranted 

permanent  improvements.    When  such  is  not  void  in  its  entirety,  but  deots  and 

a  city  has  levied  one-fourth  of  one  per  interest  incurred  must  be  scaled  or 

cent  for  current  expenses,  it  has  ex-  pruned  down  to  come  within  the  con- 

hausted  its  powers  of  general  taxation,  stitutional    requirements.      Gray    v. 

Gould  V.  Paris,  68  Tex.  511.  Bourgeois,  107  La.  671.    See  also  Cal- 

By  the  Constitution  of  Louisiana,  laghan  v.  Alexandria,  52  La.  An.  1013 ; 

art.  281,  quoted  supra,  it  is  provided  supra,  §  203. 

that  municipalities  can  incur  debt  and        '  Francis   v.    Howard   County,    13 

issue  bonds  to  the  extent  of  one-tenth  U.  S.  App.  126;    54  Fed.  Rep.  487; 

of  the  assessed  valuation,  and  may  be  Citizen's  Bank  v.  Terrell,  78  Fed.  Rep. 

authorized  by  the  property  taxpayers  450;    Columbus  v.  Woonsocket  Inst., 

voting   at   an   election  to   determine  114  Fed.  Rep.  162;   Nolan  County  v. 

whether  such  bonds  should  be  issued  to  State,  83  Tex.  182.    See  and  compare 

levy  and  assess  special  taxes  upon  prop-  MitcheU  County  v.  City  National  Bank, 

erty  not  exceeding  five  mills  on  the  91  Tex.  361 ;  Wade  v.  Travis  County, 

doUar  and  not  to  run  for  a  greater  num-  174  U.  S.  499 ;  supra,  i  21 1. 
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it  is  SO  the  issue  of  bonds  or  the  debt  incurred  would  not  be  au- 
thorized. But  a  provision  that  is  more  than  sufficient  does  not  affect 
the  validity  of  the  bonds.^  The  word  "valuation''  as  used  in  the 
constitutional  provisions  means  the  value  as  fixed  by  competent 
authority  for  the  purpose  of  taxation^  and  governing  bodies  of  muni- 
cipalities are  not  empowered,  in  ascertaining  the  amount  of  an 
indebtedness  to  be  created,  to  determine  for  themselves  the  aggregate 
value  of  the  property  therein  subject  to  taxation,  but  are  to  be  gov- 
erned by  the  official  rolls  made  out  by  the  tax  assessor.^  Under  the 
provisions  of  the  Constitution  of  Texas  the  municipal  authorities 
cannot  permanently  divert  any  part  of  the  current  revenve  for  the 
payment  of  the  principal  and  interest  of  its  bonded  debt.  Such  cur- 
rent revenue  is  always  under  the  control  of  the  local  authorities  for 
the  support  of  the  municipal  government.* 

§  213.  Requirement  of  Sanction  of  Popular  Vote.  —  A  pro- 
vision in  the  Constitution  requiring  the  incurring  of  indebtedness 
to  he  svbmitied  to  a  poptdar  vote  must  be  substantially  complied  wUh, 
and  the  assent  of  the  voters  in  the  form  prescribed  by  the  Constitu- 
tion obtained,  otherwise  the  contract  creating  or  incurring  the  debt 
is  invalid,  and  in  the  absence  of  estoppel  cannot  be  enforced.^    Al- 

^  atuen's  Bank  V.  Terrell,  78  Tex.  v.  Lancaster,  191  Pa.  St.  143;  rupra, 
450,  456;  Bassett  v.  El  Paso,  88  Tex.  §  204,  as  to  estoppel  by  recitals;  also 
Civ.  Add.  168.  See  supra,  §  211,  citing  more  fully  chapter  on  Municipal  Bonds, 
Mitchell  County  v.  City  National  Bank,  vost,  ana  Index,  Estoppd.  The  Uffia^ 
91  Tex.  361;  and  compare  Wade  v.  lalure  has  the  constitutional  right  to 
Travis  County,  174  U.  S.  499.  The  pro-  fix  a  veriod  beyond  which  actions  attach- 
vision  for  the  levy  of  a  tax  is  to  be  based  ing  the  leaality  and  regvUarify  of  elec- 
on  the  valuations  existing  at  the  time  tions  hela  under  the  provisions  of  the 
when  the  bonds  were  issued,  and  if  suffi-  Constitution  relative  to  incurring  in- 
dent at  that  time,  the  fact  that  the  rate  debtedness  shall  be  barred.  Gray  v. 
may  not  in  later  years  be  sufficient  by  Bouigeois,  107  La.  671. 
reason  of  decreased  valuations  or  de-  The  Constitution  of  North  Carolina 
.fault  in  payment  of  taxes  does  not  af-  provides  that  no  municipality  ''shall 
feet  the  validity  of  the  bonds.  Bassett  contract  any  debt,  pledge  its  faith,  or 
V.  El  Paso,  88  Tex.  168.  loan  its  credit  .  .  .  except  for  the  necea- 

•  Citizen's  Bank  v.  Terrell,  78  TeX.  eary  expanses  thereof"  without  a  vote  of 

450;   Nolan  County  v.  State,  83  Tex.  a  majority  of  the  electors.   Expenses  for 

182.  providing   a  city  with  a  water  works 

'  Citizen's  Bank  v.  Terrell,  78  Tex.  plant,  a  sewerage  system,  and  for  grading 

450.  and  paving  streets  are  "necessary  ex- 

^  Sioux  Falls  v.  Farmers'  Loan  &  penses"  within  this  provision,  and  a 

Trust  Co.,  136  Fed.  Rep.  721,  rev'g  131  bond  issue  for  these  purposes  need  not 

Fed.  Rep.  890 ;   Epping  v.  Columbus,  be  submitted  to  a  vote.    Greensboro  v, 

117  Ga.  263,  279;   Butler  v,  Lewiston,  Scott,  438  N.  Car.  181,  184.    See  also 

11  Idaho, 393 ;Callaghan V.Alexandria,  Wilson  v.  Charlotte,  74  N.  Car.  748; 

52  La.   An.   1013;    Wheeler  v.  Phila-  Tucker  v.  Randolph,  75  N.  Car.  267; 

delphia,  77  Pa.  338;    Pike  County  v.  Fawcett  v.  Mt.  Airy,  134  N.  Car.  125 

Rowland,  94  Pa.  238;    Wilkesbarre's  (overruling  Mayo  v.  Washington,  122 

Appeal,  116  Pa.  St.  246;    Pepper  r.  N.  Car.  5);  Davis  v.  Fremont,  135  N. 

Philadelphia,  181  Pa.  St.  566;  Houston  Car.  538.    In  the  case  of  Fawcett  v. 
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though  the  Constitution  may  not  contain  any  direction  as  to  the 
manner  in  which  the  question  shall  be  submitted  other  than  that 
the  assent  of  the  voters  shall  be  obtained  at  an  election  "for  that 
purpose/'  ii  is  implied  in  the  constitutional  direction  that  the  voters 
shall  be  permitted  to  express  their  opinion  on  the  questixm  of  creating 
the  indebtedness  per  se  disconnected  from  any  other  distinct  and  differ* 
ent  proposition  which  may  be  submitted  for  their  consideration  not 


Mt.  Airy,  134  N.  Car.  125,  holding 
water  and  light  to  be  a  "  necessary  ex- 
pense," Montgomery f  J.,  delivering  the 
unanimous  judgment  of  the  Supreme 
Court,  said :  "  It  is  common  knowledge 
that  the  most  fearful  scourges  of  cer- 
tain most  dangerous  forms  of  fever 
arise  from  the  use  of  water  from  wells 
in  towns  and  cities ;  and  it  is  out  of  the 
power  of  individuals  in  towns  and  cities 
to  erect  and  operate  appliances  for 
supply  of  water. 

*'As  to  the  ^^uestion  of  lighting  the 
streets  and  jmblxe  places,  the  expenence 
of  all  who  live  in  towns  and  cities  of 
any  considerable  population  is  that 
without  lights  upon  the  streets  and  in 
the  public  buildings  both  life  and  prop- 
erty would  be  insecure,  to  say  nothing 
of  the  almost  complete  destruction  or 
the  conveniences  of  life  and  the  mar- 
ring of  its  social  features.  The  fire  de- 
partment, probably  the  most  important 
of  the  municipal  departments,  would 
be  rendered  ineffective,  and  a  consid- 
erable part  of  the  commerce  —  trade 
of  the  country  —  would  be  destroyed ; 
for  under  our  changed  conditions  a 
good  deal  of  the  tramc  between  differ- 
ent communities  and  a  respectable  part 
of  our  mail  service  are  conducted  at 
night.  It  will  not  do  to  say  that  a  city 
or  town  may  expend  money^  or  incur  a 
debt  for  the  purchase  of,  light  by  the 
month  or  the  year,  but  that  it  may 
not  incur  a  debt  for  the  construction 
and  operation  of  a  system  of  water 
works  or  for  the  instalment  of  an  elec- 
tric plant  for  lighting. 

*'//  the  matter  of  lighting  is  a  nieces- 
sary  expense,  then  How  and  in  what  man- 
ner the  city  shaU  furnish  such  lighting  is 
with  the  authorities  of  the  city  or  town  to 
determine.  The  courts  determine  what 
class  of  expenditures  made  or  to  be  made 
by  a  municipal  corporation  come  under 
the  definition  of  'necessary  expenses.' 
The  governing  authorities  of  the  municin 
pal  corporations  are  vested  with  the 
power  to  determine  when  they  are  needed, 
and,  except  in  cases  of  fraud,  the  courts 


cannot  control  the  discretion  of  the 
commissioners. 

''Our  conclusion,  then,  is  that  an 
expense  incurred  by  a  city  or  town  for 
the  purpose  of  building  and  operating 
plants  to  furnish  water  and  lights  is  a 
necessary  expense,  and  is  not  such  a 
debt  as  must  be  submitted  to  a  popular 
vote  before  it  can  be  incurred,  under 
section  7  of  Article  VII  of  the  Consti- 
tution; and  that  under  the  general 
law  of  North  Carolina  in  respect  to 
cities  and  towns  (Code,  §§  3800  and 
3821),  mimicipal  corporations  may 
contract  such  debts  and  provide  for 
their  payment,  unless  there  is  some 
feature  in  the  charter  of  such  city  or 
town  which  prohibits  it. 

"  It  is  well  settled  that  the  discretion 
of  municipal  corporations  within  the 
sphere  of  their  powers  is  not  subject  to 
judicial  control,  except  in  cases  where 
fraud  is  shown,  or  where  the  power  and 
discretion  are  grossly  abused  to  the 
oppression  of  the  citizen.  We  can  see 
no  good  reason  why  they  may  not  also, 
without  [express]^  statutory  authority, 
provide  and  mamtain  the  necessaiy 
plant  to  generate  and  supply  the  elec- 
tricity required. 

^'Possessing  authority  to  do  the  light- 
ina,  the  vower  carries  with  it  inciden' 
taUy  the  further  power  to  procure  or  fur- 
nim  whatever  is  necessary  for  the  pro- 
duction  and  dissemination  of  the  lipht." 
But  the  legislature  mav,  in  its  discre- 
tion, require  a  vote.  Robmson  v.  Holds- 
boro,  135  N.  Car.  382. 

A  constitutional  provision  requiring 
submission  to  a  vote  was  held  not  to 
invalidate  bonds  issued  without  a  sub- 
mission to  vote  imder  a  prior  act  which 
did  not 'require  a  submission  and  which 
was  constitutional  when  enacted,  al- 
though the  bonds  were  not  issued  until 
the  new  Constitution  went  into  eflFect, 
the  Constitution  providing  that  all  laws 
not  inconsistent  with  the  Constitution 
should  remain  in  force  until  altered  or 
repealed.  McCreight  v.  Camden.  49 
S.  Car.  78. 
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related  to  the  subject  of  incuning  the  debt.^  But  the  project  or 
improvement  in  connection  with  which  it  is  proposed  to  incur  the 
debt  and  the  debt  itself  have  a  necessary  relation  t6  each  other,  and 
they  may  be  submitted  together,  although  the  opinion  has  been  ex- 
pressed that  even  in  such  cases  the  better  practice  would  be  to  pro- 
vide for  separate  elections  on  these  questions.'    In  submitting  the 


^  Cain  V.  Smith,  117  Ga.  902;  Den- 
ver V.  Hayes,  28  Colo.  110.  In  Cain  v. 
Smith,  117  Ga.  902,  a  statute  created  a 
municipality,  and  authorized  the  es- 
tablishing of  schools  and  the  creation  of 
debt  for  school  purposes.  It  directed 
an  election  to  be  haa  at  which  the  ques- 
tion of  accepting  the  benefit  of  the  act 
creating  the  municipality,  the  estab- 
lishment of  schools,  and  the  incurring  of 
debt  for  school  purposes  should  be  8ub- 
miUed  to  the  electors  as  a  single  proposi- 
tion. It  was  held  that  this  was  not  a 
compliance  with  the  Constitution :  that 
while  the  establishment  of  schools  and 
the  incurring  of  debt  for  that  purpose 
might  be  submitted  to  the  voters  as  a 
single  proposition,  it  could  not  be  joined 
to  the  question  of  the  accep|tance  of  the 
statute  creating  a  municiptality.  In 
Louisiana,  neither  the  Constitution  nor 
the  laws  reauire  more  than  a  detailed 
statement  ot  the  purpose  for  which  the 
debt  is  to  be  created,  or  the  tax  applied, 
and  a  proposition  to  incur  debt  for  the 
purchase  of  a  fire  engine  or  the  con- 
struction of  an  engine  house  and  the 
erection  of  a  public  market  in  a  single 
aqgregate  amount  has  been  held  to  com- 
ply with  the  requirements  of  that  Con- 
stitution. Gray  v.  Bourgeois,  107  La. 
571.  While  a  proposition  to  borrow 
money  to  fund  old  aebts  and  a  proposi- 
tion to  borrow  money  for  future  needs 
may  be  submitted  at  the  same  election, 
the  two  cannot  be  united  in  one  propo- 
sition so  as  to  have  one  expression  of 
the  voters  answer  both  propositions. 
McBryde  v,  Montesano,  7  Wash.  69. 
An  election  te  ratify  and  validate  mu- 
nicipal indebtedness  and  an  election  to* 
authorize  the  issuance  of  bonds  to  fund 
the  debt  so  ratified  together  with  other 
debt  under  separate  ordinances  provid- 
ing for  the  submission  of  both  proposi- 
tions to  vote  on  the  same  date,  can  law- 
fullv  be  held  at  the  same  time  and  place, 
and  only  one  notice  of  election,  embrao- 
ing  the  two  ordinances,  is  required. 
Baker  v.  Seattle,  2  Wash.  576.  On  the 
submission  of  the  question  of  purchas- 
ing water  works  and  incurring  debt 
therefor  it  is  not  necessary  that  the  or- 


dinance itself  providing  for  the  pur- 
chase, &c,  should  be  set  out  in  full  in  the 
election  notice,  where  the  latter  contains 
a  fair  stetement  of  the  matters  to  be 
voted  upon.  Seymour  v.  Tacoma,  6 
Wash.  138. 

'  Brand  v.  lAwrenceviUe,  104  Ga. 
486;  Cain  v.  Smith,  117  Ga.  902.  Un- 
der the  provision  of  the  Pennsi^vania 
Constitution,  quoted  supra,  §  190,  notes, 
that  no  mumcipality  shall  incur  any 
new  debt  or  increase  ite  indebtedness  to 
an  amount  exceeding  two  per  cent  of 
the  assessed  valuation  without  the  as- 
sent of  the  electors,  the  electors  are 
merdy  to  assent  to  or  dissent  from  the 
increase  of  the  indebtedness,  not  to  or 
from  the  purposes  to  which  it  is  to  be 
applied,  and  it  is  not  necessary  that  they 
snaU  vote  separatdy  on  each  item  set 
apart  for  the  particular  purpose  for 
which  the  debt  is  to  be  increased.  Barr 
V,  Philadelphia,  191  Pa.  438.  But  when 
by  ordinance  the  municipal  authorities 
direct,  in  conformity  to  the  Constitu- 
tion, the  submission  to  a  public  vote  of 
the  question  of  the  increase  of  the  in- 
debtedness, and  in  the  ordinance  and  in 
the  notice  of  election  the  purpose  of  the 
increase  is  distinctly  set  forth,  the  mun 
nicipal  authorities  cannot,  after  the  in- 
crease is  authorized  by  a  public  vote, 
divert  the  moneu  from  the  purpose  for 
which  they  declared  it  was  to  oe  used. 
Major  V,  Aldan  Borough,  209  Pa.  247. 

In  Kentucky,  the  submission  of  the 
question  whether  bonds  for  a  certain 
amount  shall  be  issued,  is  sufficient  wOhr 
out  any  statement  of  the  purpose.  Louis- 
ville V.  Board  of  Park  Com'rs,  112  Ky. 
409.  Under  a  provision  of  the  Con- 
stitution authorizing  the  purchase  or 
construction  of  a  water  vxrrks  system 
and  electric  light  plant  by  a  city,  on 
submission  to  popular  vote  it  was  held 
that  a  proposition  to  buy  the  exist- 
ing water  works  and  electric  plant  and 
improve  them  was  one  proposition,  and 
might  be  submitted  at  the  same  time, 
and  that  it  was  unnecessary  to  first  pur- 
chase and  then  have  a  second  dection  to 
improve  thetfant.  State  v.  Allen,  183 
Mo.  283.     When  the  Constitution  re- 


Digitized  by 


Google 


430 


MUNICTPAL   CORPORATIONS 


213 


question  of  incurring  the  debt^  the  amount  proposed  to  be  incurred 
must  be  definitely  stated.^ 

In  determining  whether  the  requirements  of  the  G>nstitution  or 
statute  have  been  complied  with,  the  courts  cannot  inquire  into  the 
motives  prompting  persons  to  vote  on  questions  submitted  where  the 
voter  freely  and  voluntarily  exercised  his  right.  Inducements  in 
the  way  of  statements  and  representations  made  to  influence  a  voter, 
although  false  and  fraudulent,  will  not  invalidate  the  election  if  it 
does  not  appear  that  by  force  and  fraud  the  voter  was  compelled 
to  vote  in  a  way  he  did  not  desire  to  vote.^  When  the  Constitution 
requires  that  the  assent  of  the  voters  shall  be  obtained  "at  an  election 
for  that  purpose  to  be  held  as  may  be  prescribed  by  laWy*  a  legislative 
enactment  prescribing  t'he  manner  of  holding  the  election  is  essential 
to  enable  the  municipality  to  submit  the  question  to  the  voters.' 


quires  a  vote  on  the  question  of  incur- 
nng  debt  "for  the  purpose  of  providing 
water,"  submission  ot  the  question  of 
incurring  debt  for  the  purpose  of  con- 
structing or  j>urcha8ing  woter  works  is 
not  the  submission  of  separate  and  dis- 
tinct propositions,  and  complies  with  the 
constitutional  requirement.  The  Con- 
stitution does  not  limit  the  discretion  of 
the  city  as  to  the  means  to  be  adopted. 
Sioux  Falls  v.  Farmers  Loan  &  Tr. 
Co.,  136  Fed.  Rep.  721,  rev'g  131  Fed. 
Rep.  890.  See  also  State  v.  Allen,  178 
Mo.  555 ;  State  v.  Wilder,  200  Mo.  97. 
*  Wilkins  v.  Waynesboro,  116  Ga. 
359.  A  proposition  to  i««tM  $460,000  o/ 
bonds  or  such  lesser  sum  as  may  be  sufpr- 
denl  is  not  objectionable  on  the  ground 
of  indefiniteness,  although  the  only 
authority  given  the  city  officers  is  to 
issue  bonds  to  an  amount  sufficient  to 
take  up  warrants  for  $370,979  with 
legal  interest  thereon.  Baker  v,  Seattle, 
2  Wash.  576.  Sufficiency  of  submission 
of  question  of  method  of  payment,  see 
Denver  v.  Hallett,  34  Colo.  393.  There 
is  no  warrant  in  the  Constitution  of 
Georgia  for  submitting  a  proposition  to 
create  debt  to  a  stated  amount,  with 
the  qualification  or  provision  that  if  the 
entire  amount  be  not  used  the  surplus 
shall  become  a  part  of  the  sinking  fund 

grovided  for  the  redemption  of  the 
onds.  The  question  to  be  submitted 
is  the  incurring  of  the  debt,  arid  no  ques- 
tion of  any  surplus  should  enter  into  the 
submission,  Wilkins  v.  Waynesboro, 
116  Ga.  359 ;  but  qwEref 

«  Epping  V,  Columbus,  117  Ga.  263. 
An  offer  in  the  proposition  submitted  to 
employ  only  bona  fide  residents  upon  the 


work  is  not  an  offer  of  an  unlawful  in- 
ducement and  will  not  invalidate  the 
bonds.  Perkins  County  v.  Graff,  114 
Fed.  Rep.  441. 

•  Dawson  «.  Dawson  Water  Works 
Co.,  106  Ga.  696;  Hudson  t;.  Marietta, 
64  Ga.  286 ;  Elliott  v.  Gammon,  76  Ga. 
766.  The  general  rule  is  that  elections 
cannot  be  held  without  affirmative  con- 
stitutional or  statutoiy  authority,  but 
where  authority  was  given  by  statute  to 
contract  debt,  borrow  monej,  and  issue 
bonds  '^  subject  to  the  limitations  im- 
posed by  the  Constitution,"  it  was 
neld  that  authority  to  hold  an  election 
on  the  question  as  required  by  the  Con- 
Citation  would  be  implied.  O'Biyon 
V.  Owen^ro,  113  Ky.  680.  Under  a 
constitutional  provision  requiring  the 
assent  of  the  voters  "at  an  election 
to  be  provided  by  law,"  the  vote  may 
be  had  on  a  ballot  voted  at  a  generai 
election,  when  the  manner  prescnbed  by 
statute  for  holding  elections  on  the  ques- 
tion of  indebtedness  is  the  same  as  that 
prescribed  for  general  elections.  Tin- 
kel  V.  Griffin,  26  Mont.  426.  Under  the 
Kentucky  Constitution  the  submission 
must  be  at  a  regular  election,  Ashland 
V,  Culbertson,  103  Ky.  161 ;  Belknap  v. 
Louisville,  99  Ky.  474.  Under  the  re- 
quirement of  the  Constitution  of  Wash- 
ington, that  the  question  shall  be  sub- 
mittea  ''at  an  election  to  be  held  for  that 
purpose"  the  fact  that,  for  the  sake  of 
economy,  the  election  was  hdd  on  the 
same  day  that  a  general  city  election  was 
held,  and  that  the  same  ballots  were 
used,  does  not  render  the  vote  invalid, 
or  prevent  compliance  with  the  Consti- 
tution.   Fox  V.  Seattle,  43  Wash.  74. 
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When  the  O)nstitution  requires  the  assent  of  a  specified  majority 
of  the  voters  ''voting  at  an  election  "  to  be  held  for  the  purpose,  the 
question  whether  the  requisite  majority  has  voted  in  favor  of  incur- 
ring the  debt  is  determined  upon  the  number  of  the  votes  cast  at  the 
election  upon  the  proposition,  and  not  upon  the  entire  number  of 
voters  within  the  municipality.* 

Where  there  has  been  a  substantial  compliance  with  the  require- 
ments of  the  law  regulating  the  manner  in  which  elections  to  pass 
upon  the  question^of  incurring  debt  shall  be  held,  and  it  is  clear  that 
there  has  been  a  fair  election  thereunder,  the  election  vnli  not  be  af- 
fected by  technical  irregularities,  and  this  rule  has  been  held  to  apply 


^  Howland  v.  Supervisors  of  San 
Joaquin  County,  109  Cal.  152 ;  Fritz  v. 
San  Francisco,  132  Cal.  373;  Law  v. 
San  Francisco,  144  Cal.  384, 395 ;  Mont- 
gomery County  Fiscal  Court  v.  Trimble, 
104  Ky.  629;  Winchester  Board  of 
Education  v.  Winchester,  120  Ky.  691; 
87  S.  W.  Rep.  768:  Tinkel  v,  GriflBn,  26 
Mont.  426 ;  Metcalfe  v.  Seattle,  1  Wa^h. 
297,  301 ;  State  v,  Snodgrass,  1  Wash. 
305;  Yesler  v.  Seattle,  1  Wash.  308; 
Strain  v.  Young,  25  Wash.  578;  Fox 
V.  Seattle,  43  Wash.  74;  86  Pac.  Rep. 
379.  See,  more  fully,  §  383,  post; 
Index,   Elections  —  Majority, 

If  the  proposition  be  svJbmfWtted  at  a 
general  dectUmy  it  is  not  necessary  in 
such  case  that  ttoo-thirds  of  all  the  deo- 
tors  who  voted  at  the  general  election 
should  vote  for  it.  It  is  sufficient, 
under  the  requirement  mentioned  in 
the  text,  if  the  proposition  has  the 
assent  of  two-thirds  of  such  electors 
as  vote  upon  it.  Howland  v.  Supervis- 
ors of  San  Joaquin  County,  109  Cal. 
152.  See  also  Tinkel  v.  Griffin,  26 
Mont.  426;  Montgomery  County  Fis- 
cal Court  V.  Trimble,  104  Ky.  629 ; 
overruling  Belknap  v,  Louisville,  99 
Ky.  474.  It  has  in  some  cases  been  held 
to  be  different  when  the  Constitution 
provides  for  a  vote  ''by  a  majority  of 
the  electors  of  the  city."  In  that  case 
the  concurrence  of  a  majority  of  the 
qualified  electors  of  the  city  by  an  affir- 
mative vote  in  favor  of  the  proposition 
has  been  held  to  be  necessary,  and  a 
majority  of  those  voting  on  the  propo- 
sition 18  insufficient.  Williamson  v. 
Aldrich,  21  S.  Dak.  13;  108  N.  W. 
Rep.  1063.  See  also  Santa  Rosa  v. 
Bower,  142  Cal.  299 ;  Law  v.  San  Fran- 
cisco, 144  Cal.  384,  395. 

In  some  States  the  decisions  of  the 
courts  are  influenced  by  the  character 


of  the  registration  provisions  of  the 
respective  States.  In  Georgia,  under 
requirements  that  the  assent  of  a  pre- 
scribed majority  of  the  Qualified  voters 
of  the  municipality  shall  be  given,  the 
prescribed  majority  of  all  the  voters  of 
the  municipahty  as  ascertained  by  re- 
quired registration  lists  or  tally  sheets  or 
other  reasonable  test  must  vote  in  favor 
of  incurring  the  debt.  McKnight  v, 
Senoia,  115  Ga.  915.  Thus,  where 
there  is  a  law  authorizing  or  reauiring 
the  ledstration  of  voters  at  an  election 
to  be  held  on  the  question  of  the  issu- 
ance of  bonds,  the  result  of  the  election 
is  to  be  determined  by  a  reference  to  the 
list  of  voters  registered  for  the  dection. 
Gavin  v.  Atlanta,  86  Ga.  132;  Madison 
V,  Wade,  88  Ga.  699;  Decatur  v.  Wil- 
son, 96  Ga.  251;  Floyd  County  v. 
State,  112  Ga.  794;  McKnight  v, 
Senoia,  115  Ga.  915.  Where  there  is 
no  other  test,  the  question  whether 
the  necessary  majority  of  the  (qualified 
voters  have  siven  their  assent  is  to  be 
determined  by  reference  to  the  tally 
sheets  of  the  last  general  election. 
Kaigler  v.  Roberts,  89  Ga.  476 ;  Howell 
V,  Athens,  91  Ga.  139 ;  Heilbron  v.  Cuth- 
bert,  96  Ga.  312 ;  Carver  v,  Dawson,  99 
Ga.  7 ;  Brand  v,  Lawrenceville,  104  Ga. 
486;  Slate  v.  Blue  Ridge,  113  Ga.  646; 
McKnight  v.  Senoia,  115  Ga.  915.  If, 
however,  the  total  number  of  votes 
cast  at  an  election  to  determine  whether 
bonds  shall  be  issued  exceeds  the  total 
number  of  votes  shown  by  the  tally 
sheets  of  the  last  general  election,  then 
the  question  whether  the  necessary  ma- 
jority has  been  obtained  is  to  be  deter- 
mined by  the  actual  number  of  votes  cast 
at  the  special  election  on  the  question 
of  issuing  the  bonds.  McKnight  v, 
Senoia,  115  Ga.  915. 
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to  the  time  and  manner  of  the  publication  of  the  notice.^  And  this 
is  especially  true  where  the  election  is  attacked  or  questioned  in  a 
collateral  proceeding  or  action.  A  constitutional  requirement  that 
indebtedness  shall  only  be  incurred  upon  the  sanction  of  a  popular 
vote  in  itself  does  not  create  any  insurmountable  obstacle  to  the 
incurring  of  indebtedness  in  any  amount.  If  the  municipality  has 
otherwise  the  power  to  incur  the  debt,  the  requirement  of  a  vote  affects 
the  method  in  which  the  debt  shall  be  incurred  rather  than  the  power 
itself.  Hence,  if  a  municipality  has  incurred  debt  without  a  com- 
pliance with  the  constitutional  requirement  that  it  be  sanctioned 
by  a  vote  of  the  electors,  such  indebtedness  comes  within  the  princi- 
ple that  where  a  municipal  corporation  has  done  an  act  beyond  its 
statutory  powers,  but  within  the  powers  which  it  was  competent  for 
the  legislature  to  have  conferred  upon  it,  the  act  may  evbaequenUy 
he  validated  or  ratified  in  competent  form,  and  it  has  been  held  that 
where  such  a  debt  has  been  incurred  the  municipality  may  ratify 
or  validate  the  debt  by  a  subsequent  election,  if  power  to  hold  such 
election  is  expressly  conferred  upon  the  municipality  by  statute.' 


^  State  V.  Smith,  4  Wash.  661 ;  Sey- 
mour V.  Tacoma,  6  Wash.  427;  Wil- 
liams V.  Shoudy,  12  Wash.  362;  Rich- 
ards V.  Klickitat  County,  13  Wash.  509 ; 
State  V.  Wilder,  200  Mo.  07. 

^  Bell  V.  Waynesboro,  105  Pa.  St. 
209;  Baker  v.  Seattle,  2  Wash.  576; 
Rehmke  v.  Goodwin,  2  Wash.  676; 
McBiyde  v.  Montesano,  7  Wash.  60; 
Hunt  i;.  Fawoett^  8  Wash.  306;  La 
France  Fire  Engme  Co.  v.  Davis,  0 
Wash.  600;  WiUiams  v.  Shoudy,  12 
Wash.  362 ;  West  v.  Chehalis,  12  Wash. 
360.  See  ante,  §  120,  Curative  AcU, 
In  Bell  V.  Waynesboro,  105  Pa.  St.  200, 
the  court  held  that  where  a  floaHng  debt 
has  been  contracted  in  excess  of  the 
two  per  cent  limit  of  the  Pennsylvania 
Constitution  without  a  vote  of  the  elec- 
tors, a  subsequent  vote  under  statute 
authority  therefor,  authorizing  the  mu- 
nicipal authorities  to  create  an  indebt- 
edness for  the  express  purpose  of  liqui- 
dating the  floating  debt  is  such  a  recog- 
nition and  ratification  of  the  debt  as 
makes  it  enforceable  against  the  bor- 
ough. The  court  said:  "It  follows 
that  this  floating  debt,  which  then  ex- 
isted, being  in  excess  of  the  two  per 
rent  limit,  was  ille^lly  created  and, 
therefore,  invalid.  But  it  was  not  ir- 
remediably so.  It  was  invalid  only 
because  it  lacked  the  assent  of  the  elec- 
tors of  the  borough.  It  is  not  a  case  of 
total  want  of  power.  ...  It  is  not  the 


consent  of  the  electors  that  creates  the 
debt.  It  is  the  act  of  the  borough  au- 
thorities, and  after  consent  Kiven,  it 
still  rests  with  them  to  say  whether  it 
shall  be  contracted.  And  it  is  not  a 
regulation  that  calls  for  any  compliance 
on  the  part  of  the  electors.  It  is  not 
imposed  on  them,  but  for  their  protec- 
tion it  is  imposed  on  their  agents.  The 
invalidity  of  any  action  taken  in  disre- 
g^urd  of  such  regulation  is  full  proteo^ 
tion  to  the  electors ;  but  it  is  a  protec- 
tion that  they  need  not  avail  them- 
selves of  unless  they  are  so  minded.  As 
they  could  have  authorized  the  debt  in 
the  first  instance  by  giving  their  agents 
power  to  contract  it,  they  unquestion- 
ably have  the  right  to  affirm  and  ratify 
it  when  contracted  without  their  pre- 
vious assent,  by  like  action  on  tneir 
part  as  was  required  to  give  the  power 
originally."  In  Grady  v.  Pruitt,  111 
Ky.  100,  where  a  debt  was  contracted 
without  a  previous  vote  as  required  by 
the  Constitution,  the  court  says  that  the 
municipality  could  not  voluntarily  as- 
sume or  ratify  it,  but  it  does  not  appear 
that  any  ratifying  or  validating  election 
was  had.  It  is  to  be  observed,  too, 
that  the  Kentucky  Constitution  con- 
tains a  provision  that  a  municipality 
shall  not  be  authorized  to  assume  any 
debt  created  in  violation  of  its  provi- 
sions.   Ky.  Const.,  1800,  {  157. 
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§  214.  Special  Limitatioiu  on  IndebtednesB  for  Water  Works,  Ac. 
—  The  urgent  necessity  of  permitting  municipalities,  even  when 
indebted  to  the  general  constitutional  limit,  to  furnish  themselves 
with  water  works  necessary  to  sanitation  and  the  public  health  and 
welfare  of  the  community,  has  impelled  the  people  of  certain  States 
to  except  debts  for  the  purpose  of  consfrveting  water  works  andf  in  some 
caseSy  other  public  utilities,  such  as  gas  and  electric  light  plants, 
sewers,  &c.,  from  the  operation  of  the  general  limitation  upon  the 
power  to  incur  debt.  This  has  been  effected  in  various  ways.  Some- 
times debt  incurred  for  these  purposes  is  entirely  excepted  from  the 
operation  of  the  constitutional  limitation,  and  sometimes  provision 
is  specially  made  that  municipalities  may  incur  an  additional  debt 
within  a  prescribed  limit  for  the  purpose  of  purchasing  or  construct- 
ing water  works  and  other  public  utilities  to  be  owned  by  the  peo- 
ple.^   When  the  language  of  the  constitutional  provision  is  that  the 


'  In  Alabama,  cities,  towns,  and 
municipal  corporations  having  a  popu- 
lation of  less  than  6,000  other  than 
counties,  are  subject  to  a  limitation  of 
five  per  cent  of  the  assessed  value, 
"except  for  the  construction  or  pur- 
chase of  water  works,  gas  and  electric 
light  plants,  sewerage,  or  for  the  im- 
provement of  streets,  for  which  pur- 
poses an  additional  indebtedness  not 
exceeding  three  per  centum  may  be 
created."  All  towns  and  cities  having 
a  population  of  6,000  and  more,  and 
also  certain  enumerated  cities  are  sub- 
ject to  a  limitation  of  seven  p«r  cent  of 
the  assessed  valuation,  provided  that 
there  shall  not  be  included  in  this  limita- 
tion "  bonds  or  other  obligations  already 
issued,  or  which  may  hereafter  be  issuea, 
for  the  purpose  of  acquiring,  providing, 
or  constructing  school  houses,  water 
works,  and  sewers  j  and  oblations 
incurred  and  bonds  issued  for  street  or 
sidewalk  improvements,  where  the  cost 
of  the  same  in  whole  or  in  part  is  to 
be  assessed  against  the  property  abut- 
ting said  improvements. '  Obligations 
issued  under  this  provision  in  excess 
of  seven  per  cent  of  the  valuation 
shall  not  be  used  for  any  purpose  other 
than  that  for  which  they  are  issued 
(Const.,  1901,  §  225). 

Colorado.  Const.,  1876,  art.  xi,  §  8, 
prohibits  the  contracting  of  debt  by 
loan,  except  by  ordinance  specifying 
the  purposes  and  providing  for  the  levy 
of  a  tax,  and  requiring  the  submission 
of  the  question  to  the  people  at  an 
election,  and  declares  that  the  aggregate 


amount  of  debt  created  shall  not  at  any 
time  exceed  three  per  centum  of  the 
value  of  taxable  property;  but  "debts 
contracted  for  supplying  water  to  such 
city  or  town  are  excepted  from  the 
operation  of  this  section." 

MisBovri.  The  general  limitation 
upon  municipalities  is  five  per  cent  of 
the  value  of  taxable  property,  but  any 
city  containing  not  more  than  30,000  or 
less  than  2,000  inhabitants  may,  with 
the  assent  of  the  voters,  "be  allowed  to 
become  indebted  in  a  larger  amount 
.  .  .  not  exceeding  an  adcutional  five 
per  centum  on  the  vsJue  of  the  taxable 
property  therein  for  the  purpose  of 
pOrchasing  or  constructing  water  works, 
electric  or  other  light  plants,  to  be 
owned  exclusively  by  the  city  so  pur- 
chasing or  constructing  the  same." 
But  provision  must  be  made  for  the 
collection  of  an  annual  tax  sufficient 
to  pay  the  interest  and  also  to  consti- 
tute a  sinking  fund  (Const.,  1875,  art. 
X,  1 12  a,  adopted  in  1902). 

Montana.  Municipalities  shaU  not 
be  allowed  to  become  indebted  in  ex- 
cess of  three  per  cent  of  the  value 
of  taxable  property,  "pro\dded,  how- 
ever, that  the  l^slative  assembly 
may  extend  the  hmit  mentioned  in 
this  section  by  authorizing  municipal 
corporations  to  submit  the  question 
to  a  vote  of  the  taxpayers  affected 
thereby,  when  such  increase  is  necessary 
to  construct  a  sewerage  system  or  to 
procure  a  supplv  of  water  for  such 
municipality,  which  shall  own  and 
control  said  water  supply  and  devote 
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municipality  may  incur  "an  additional  indebtedness"  not  exceed- 
ing a  certain  percentage  of  the  assessed  valuation  of  the  taxable 


the  revenues  derived  therefrom  to  the 
payment  of  the  debt  (Const.,  1889, 
art.  xiii.  §  6). 

New  York.  Cities  shall  not  become 
indebted  in  excess  of  ten  per  cent  of 
the  assessed  valuation  of  real  estate, 
but  this  provision  shall  not  ''be  con- 
strued to  prevent  the  issue  of  bonds 
to  provide  for  the  supply  of  water; 
but  the  tetm  of  the  bonds  to  provide 
the  supply  of  water  shall  not  exceed 
twenty  years,  and  a  sinking  fund  shall 
be  created  on  the  issuing  of  the  said 
bonds  for  their  redemption  by  raising 
annually  a  sum  which  will  produce 
an  amount  equal  to  the  sum  of  the 
principal  and  interest  of  said  bonds  at 
their  maturity "  (Const.,  1895,  art.  viii. 
§  10,  as  amended  in  1899). 

North  Dakota,  The  debts  of  muni- 
cipalities shall  never  exceed  five  per 
cent  of  the  assessed  value  of  the 
taxable  property,  "provided  that  any 
incorporated  city  may  become  in- 
debted in  any  amount  not  exceeding 
four  per  cent  on  such  assessed  value 
without  regard  to  the  existing  indebt- 
edness of  such  city  for  the  purpose  of 
constructing  or  purchasing  water  works 
for  furnishing  a  supi>ly  of  water  to  the 
inhabitants  of  such  city  or  town,  or  for 
the  purpose  of  constructing  sewers, 
and  for  no  other  purpose  whatever  " 
(Const.,  1889,  §  183). 

Soiuih  Carolina,  Cities  and  towns 
shall  not  incur  any  bonded  debt  ex- 
ceeding eight  per  cent  of  the  assessed 
value  of  taxable  property,  and  no 
bonded  debt  shall  be  created  without 
the  sanction  of  a  vote ;  but  this  limita- 
tion ''shall  not  apply  to  bonded  in- 
debtedness incurred  by  the  cities  of 
Columbia,  Rock  Hill,  Charleston,  and 
Florence,  where  the  proceeds  of  said 
bonds  are  applied  solely  for  the  pur- 
chase, establishment,  maintenance,  or 
increase  of  water  works  plants,  [or] 
sewerage  system;  and  by  the  city  of 
Georgetown,  when  the  proceeds  of  said 
bonds  are  applied  solely  for  the  pur- 
chase, establishment,  maintenance,  or 
increase  of  water- works  plant  or  sewer- 
age system,  eas  and  electric  li^ht 
plants,  where  tne  entire  revenue  arising 
from  the  operation  of  such  plants  or 
systems  shall  be  devoted  solely  and 
exclusively  to  the  maintenance  and 
operation  of  the  same,  and  where  the 
question  of  incurring  such  indebtedness 


is  submitted  to  the  freeholders  and 
qualified  voters  of  such  municipality, 
as  provided  in  the  Constitution,  upon 
the  question  of  other  bonded  indebted- 
ness ''  (Const.,  1896,  art.  viii.  §  7).  As 
to  amendment  of  Constitution  as  to 
water  works,  see  cases  cited  in  note, 
infra. 

South  Dakota.  Municipal  debt  shall 
not  exceed  five  per  cent  upon  the 
assessed  valuation  of  taxable  pro{)erty. 
"provided  that  any  county,  municipal 
corporation,  civil  township,  district,  or 
other  subdivision  may  incur  an  addi- 
tional indebtedness  not  exceeding  ten 
per  centum  upon  the  assessed  valua- 
tion of  the  taxable  propert^r  therein 
for  the  year  preceding  that  in  which 
said  indebtedness  is  incurred,  for  the 
purpose  of  providing  water  and  sewer- 
age for  irrigation,  domestic  uses, 
sewerage,  and  other  purposes;  and 
provided,  further,  that  m  a  city  where 
the  popiUation  is  8,000  or  more,  such 
city  may  incur  an  indebtedness  not 
exceeding  eight  per  centum  upon  the 
assessed  valuation  of  the  taxable  prop- 
erty therein  for  the  year  next  preceding 
that  in  which  said  indebtedness  is 
incurred  for  the  purpose  of  constructing 
street  railways,  electric  lights,  or  other 
lightmg  plants"  (Const..  1889,  art.  xiii. 
§  4,  as  amended  in  1902). 

Utah.  No  city  or  town  shall  become 
indebted  in  excess  of  four  per  cent  of 
the  value  of  taxable  property,  provided, 
however,  that  when  authorized  by  a 
vote  of  the  electors  it  "may  be  al- 
lowed to  incur  a  larger  indebtedness, 
not  exceeding  four  per  cent  additional, 
for  supplying  such  city  or  town  with 
water,  artificial  lights,  or  sewers,  when 
the  works  for  supplying  such  water, 
light,  and  sewers  shall  be  owned 
and  controlled  by  the  municipality" 
(Const.,  1895,  art.  xiv,  §  4). 

Virginia.  No  city  or  town  shall  be- 
come indebted  in  excess  of  18  per  cent 
of  the  assessed  valuation,  but  m  deter- 
mining the  limitation  upon  the  power  of 
a  city  or  town  to  incur  debt  there  shall 
not  be-  included  bonds  authorized  by 
ordinance  and  vote  "for  a  supply  of 
water  or  other  specific  undertaking 
from  which  the  city  or  town  may 
derive  a  revenue;  but  from  and  after 
a  period  to  be  determined  by  the 
coimcil,  not  exceeding  five  years  from 
the  date  of  such  election,  whenever  and 
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property  for  these  purposes,  the  additional  indebtedness  so  atdhorvsed 
is  regarded  as  indebtedness  over  and  above  any  existing  indAtedness 
Jot  other  purposes,  and  the  municipality  may  contract  indebtedness 
for  water  and  the  other  specified  purposes  to  the  full  extent  of  the 
prescribed  percentage  of  the  assessed  valuation  of  taxable  property, 
although  the  existing  indebtedness  for  general  purposes,  in  one  form 
or  another,  and  by  reason  of  the  various  exceptions  and  qualifica- 
tions necessarily  placed  upon  the  operation  of  the  constitutional 
limitation,  largely  exceeds  the  limit  prescribed  therefor.*    It  has  also 

for  so  long  as  such  undertaking  fails  to  '  Sioux  Falls  v.  Fannen'  Loan  &  Tr. 
produce  sufficient  revenue  to  pay  for  Co.,  136  Fed.  Rep.  721,  rev'g  131  Fed. 
cost  of  operation  and  administration  Rep.  890;  Wells  v.  Sioux  Falls,  16 
(including  interest  on  bonds  issued  S.  Dak.  547;  State  v.  City  Council, 
therefor,  and  the  cost  of  insurance  23  Utah,  13;  State  v.  Quayle,  26  Utah, 
against  loss  by  injury  to  persons  or  26 ;  State  v.  Allen,  183  Mo.  283 ;  Austin 
property),  and  an  annual  amount  to  be  v.  Seattle,  2  Wash.  667;  Seymour  v, 
covered  into  a  sinking  fund  sufficient  Tacoma,  6  Wash.  427 ;  Petros  v.  Van- 
to  pay,  at  or  before  maturity,  all  bonds  couver,  13  Wash.  423 ;  State  v.  Hop- 
issued  on  account  of  said  undertaking,  kins,  14  Wash.  59 ;  Graham  v.  Spokane, 
all  such  bonds  outstanding  shall  be  19  Wash.  447 :  Hazeltine  v.  Btake,  26 
included  in  determining  the  limitation  Wash.  231.  See  also  Weldin  v.  Wil- 
of  the  power  to  incur  indebtedness,  mington,  3  Del.  472 ;  Menominee  Water 
unless  the  principal  and  interest  thereof  Co.  v.  Menominee,  124  Mich.  386.  The 
be  made  payable  exclusively  from  the  cases  which  declare  this  rule  were  criti- 
receipts  of  the  undertaking"  (Const.,  cised  and  dissented  from  in  Farmers' 
1902,  §  127).  Loan  &  Tr.  Co.  v.  Sioux  Falls,  131  Fed. 

WashinffUm,  Cities  and  towns  shall  Rep.  890,  where  it  was  held  that  the 
not  incur  a  debt  exceeding  one  and  one-  adaUional  indebtedness  not  exceeding 
half  per  centum  of  the  taxable  property,  ten  per  cent  which  may  be  incurred  for 
nor  m  cases  requiring  the  assent  of  a  water  and  other  purposes,  under  the 
vote  shall  the  total  indebtedness  at  Constitution  of  South  Dakota,  means 
any  time  exceed  five  per  centum  on  that  additional  indebtedness  within  a 
the  vsJue  of  the  taxable  property  gross  aggregate  of  a  fifteen  per  cent  of 
therein,  "provided,  further,  tnat  any  the  value  of  taxable  property  majr 
city  or  town  with  such  assent  [of  the  be  incurred,  and  that  a  city  which  is 
voters]  may  become  indebted  to  a  already  indebted  for  general  puiposea 
larger  amount,  but  not  exceeding  five  to  an  amount  nearly  equal  thereto  has 
per  centum  additional,  for  supplying  no  power  to  construct  water  works 
such  city  or  town  with  water,  artincial  by  an  issue  of  bonds  which  will  in- 
light,  and  sewers,  when  the  works  for  crease  its  indebtedness  to  twenty-three 
supplying  such  water,  light,  and  sewers  per  cent  of  its  assessed  venation. 
shaU  be  owned  and  controlled  by  the  The  court  was  of  the  opinion  that  all 
municipality"  (Const.,  1889,  art.  viii.  the  indebtedness  incurred  for  every 
§  6).  purpose,  must  be  taken  into  oonsidera- 

Wyoming.  No  city,  town,  or  village  tion  in  arriving  at  the  power  of  the 
shall  create  any  indebtedness  exceed-  municipality  to  incur  debt  for  water 
in£  two  per  centum  on  the  assessed  purposes,  and  that  to  the  extent  that 
vfSuation,  but  f  may  be  authorized  to  such  general  indebtedness  exceeds  the 
create  an  additional  indebtedness,  not  general  limitation  of  indebtedness  it 
exceeding  four  per  centum  on  the  must  be  deducted  from  the  additional 
assessed  value  of  taxable  property  ten  per  cent  of  indebtedness  which  the 
therein,  as  shown  by  the  last  preceding  mumcipality  may  incur  for  water  pur- 
general  assessment,  for  the  purpose  of  poses.  On  appeal,  the  C^uit  Court 
Duilding  sewerage  therein.  Debts  con-  of  Appeals  reversed  this  ruling.  136 
tracted  for  supplying  water  to  such  Fed.  Rep.  721.  Water  for  the  pur- 
city  or  town  are  excepted  from  the  poses  specified  in  the  O>nstitution  is 
operation  of  this  section  "(Const.,  1889,  of  such  prime  necessity  as  to  have  led 
art.  xvi.  §  5).  to  the  special  provision  in  the  Ck>nstitu- 
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been  held  that  indebtedness  for  water  works  should  not  be  included 
as  a  part  of  the  general  indebtedness  in  ascertaining  the  power  of 
the  city  to  incur  debt  under  the  general  constitutional  limitation.' 


tioD  for  procuring  it,  and  this  purpose 
and  the  language  concur,  as  it  seems  to 
the  author,  in  supporting  the  construc- 
tion of  the  Ck>nstitution  stated  in  the 
text. 

tJnder  the  Ck>nstitution  of  Washing- 
ton it  has  been  held  that  where  a 
municipal  corporation  is  authorized  to 
become  indebted  for  water  works, 
sewer,  and  artificial  light  works  in  an 
additional  five  per  cent  of  the  taxable 
property,  its  authority  to  become  in- 
debted forsuchpurposes  isnot  restricted 
to  five  per  cent  of  the  indebtedness, 
but  it  may  become  indebted  for  such 
purposes  in  any  sum  provided  the  total 
municipal  indebtedness  does  not  exceed 
ten  per  cent  of  its  last  assessment  roU. 
Metcalfe  v.  Seattle,  1  Wash.  297.  As  to 
the  operation  and  effect  of  the  amend- 
ment to  the  Constitution  of  South 
Carolina,  with  reference  to  water  works, 
&c.,  see  Seegers  v.  Gibbes,  72  S.  Car. 
532;  Bray  V.  Florence,  62  S.  Car.  67. 

»  Austm  r.  Seattle,  2  Wash.  667; 
Petros  t>.  Vancouver  13  Wash.  423.  See 
also  Los  Angeles  v.  Hance,  137  Cal.  490. 

The  i>rovision  of  the  New  York 
Constitution  quoted  ewp'a,  that  the 
limitation  therein  contamed  shall  not 
prevent  the  issue  of  bonds  to  provide 
for  the  supply  of  water,  but  the  term 
thereof  shall  not  exceed  twenty  years, 
and  a  sinking  fund  shall  be  created  on 
the  issue  of  the  bonds  for  their  redemp- 
tion, only  applies  to  cities  whose  con- 
stitutional indebtedness  already  exceeds 
the  general  limitation  of  ten  per  cent  of 
the  value.  If  the  indebtedness  of  the 
city,  together  with  the  proposed  issue 
to  provide  for  the  supply  of  water,  does 
not  exceed  that  Umit,  the  provision 
restricting  the  term  of  the  bonds  and 
requiring  a  sinking  fund  does  not  apply. 
Rochester  v,  Quintard,  136  N.  Y.  221 ; 
Rome  V.  Whitestown  Water  Works  Co., 
113  N.  Y.  App.  Div.  647,  aff'd  187  N.  Y. 
642.  If  the  amount  of  indebtedness 
proposed  to  be  incurred  exceeds  the 
ten  per  cent  limit  provided  by  the 
Constitution,  an  issue  of  bonds  for 
water  {)urposes  is  invalid  and  unlawful 
if  provision  he  not  made  for  a  sinking 
fund,  Cahill  v,  Hogan,  44  N.  Y.  Misc. 
360,  aff'd  99  N.  Y.  App.  Div.  620. 
Under  the  provision  of  the  New  York 
Village  Law  that  "a  village  shall  not 
incur  indebtedness  if  thereby  its  total 


contract  indebtedness  .  .  .  shall  in 
addition  to  obligations  issued  to  pro- 
vide for  the  supply  of  water  exceed" 
ten  per  cent  of  the  assessed  valuation 
of  real  property,  indebtedness  incurred 
for  water  supply  is  to  he  excluded  in 
determining  whether  the  debt  of  the 
village  has  reached  the  statutory 
limitation.  Lines  v.  Otego,  91  N.  Y. 
Supp.  786. 

In  Missouri,  imder  constitutional 
provisions,  c|uoted  supra,  that  no  city 
shall  incur  indebtedness  to  an  amount 
exceeding  five  per  cent  of  the  value  of 
taxable  property,  and  that  any  city  of 
a  specified  population  may,  with  the 
assent  of  the  voters,  be  allowed  to  be- 
come indebted  to  an  amount  not  ex-. 
ceeding  an  additional  five  per  cent 
on  the  value  of  the  taxable  property 
for  the  purposes  of  purchasing  or  con- 
structing water  works  and  light  plants 
to  be  owned  by  the  municipality,  debt 
already  incurred  hy  the  city  for  the  pur- 
voae  of  constructing  water  works  must 
oe  taken  into  consideration  in  determin- 
ing the  question  of  the  power  of  the  city 
to  mcur  further  debt  for  purposes  com- 
ing within  the  general  limitation,  e.  g,, 
sewers.  In  other  words,  in  applying 
the  general  limitation  upon  indebted- 
ness, debt  incurred  for  all  purposes, 
including  the  construction  or  purchase 
of  water  works,  must  be  included  in 
the  computation.  State  v.  Wilder,  197 
Mo.  1.  Under  this  provision,  while 
bonds  exceeding  the  original  nve  per 
cent  limitation  may  be  issued  /^to 
pim;hase  or  construct"  a  combined 
water  and  light  plant,  they  cannot  be 
issued  to  maintain  and  operate  it. 
State  V.  Wilder,  200  Mo.  97. 

Under  the  Constitution  of  Washing- 
ton, quotdd  supra,  the  fact  that  a  city 
may  oecome  indebted  to  an  additional 
five  per  cent  of  the  assessed  valuation 
for  water,  &c.,  does  not  prevent  such 
city  from  creating,  pursuant  to  statutory 
authority,  a  local  assessment  district  for 
laying  water  mains  and  contracting 
debt  on  behalf  of  such  local  assess- 
ment district.  The  debt  of  such  local 
assessment  district  is  not  to  be  con- 
sidered as  having  any  bearing  on  the 
limitation  of  indebtedness  of  cities  for 
water,  artificial  Hght,  &c.  Smith  v, 
Seattle,  26  Wash.  300. 

Montana.    Under  the  provisions  of 
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§  215.  Remedies  of  Taxpayers  —  BTidenee-  —  The  incurring  of 
debt  in  excess,  or  in  violation,  of  the  constitutional  restrictions 
is  within  those  general  principles  which  confer  upon  the  Uixpayer 
the  right  to  invoke  the  aid  of  a  court  of  equity  to  restrain  the  illegal 
acts  of  the  municipality  or  its  officers.^  And  upon  similar  principles 
a  taxpayer  may  maintain  a  suit  making  proper  and  necessary  par- 
ties to  enjoin  the  levy  and  collection  of  taxes  for  the  purpose  of  paying 
or  satisfying  such  illegal  indebtedness.^  But  while  the  officers  of  a 
municipal  corporation  may  be  enjoined  from  contracting  an  indebt- 
edness in  excess  of  the  constitutional  limit,  it  has  been  held  that  the 
city  officials  who  by  their  official  acts  have  negligently  or  knowingly 
and  wrongfully  created  debt  exceeding  the  constitutional  limit,  can- 
not he  held  personally  liable  for  the  amount  of  such  debt.^  Bonds  and 


the  Constitution,  referred  to  above, 
prohibiting  indebtedness  exceeding 
three  per  cent  of  the  assessed  valuation, 
but  permitting  the  legislative  assembly 
to  extend  this  limit  by  authorizing  mu- 
nicipal corporations  to  submit  the  ques- 
tion to  a  vote  "when  such  increase  is 
necessary"  to  construct  sewers  or  pro- 
cure a  water  supply,  and  the  statute 
permitting  debt  for  these  purposes  to 
the  amount  of  an  additional  ten  per  cent, 
the  limit  can  onlv  be  increased  in  case 
of  necessity.  If  the  municipality  is  not 
indebted  m  any  amount  at  all,  or  if  it 
has  the  necessary  funds  in  its  treasury, 
no  indebtedness  chargeable  against  the 
excess  can  be  incurred.  Hence  a  city 
which  is  indebted  to  the  three  per  cent 
limit  cannot  refund  its  outstanding 
bonds  issued  for  sewerage  purposes, 
and  declare  them  to  represent  mdebted- 
ness  contracted  outside  of  the  three  per 
cent  limit,  thus  leaving  a  margin  witnin 
that  limit  for  other  purposes.  Palmer 
V.  Helena,  19  Mont.  61.  Nor  can  it 
arbitrarily  declare  a  new  debt  to  be 
contracted  for  water  to  be  chargeable 
against  the  extended  limit,  when  it  ia 
not  indebted  to  the  three  per  cent  limit. 
Butler  V.  Andrus,  35  Mont.  575;  00 
Pac.  Rep.  786. 

^  Bradford  v.  San  Francisco,  112 
CaL  537:  Hudson  v.  Marietta,  64  Ga. 
286 ;  Sprmgfield  v.  Edwards,  84  lU.  626 ; 
Culbertson  v.  Fulton,  127  111.  30; 
Gr^ville  v.  Gray,  19  111.  App.  120; 
McPherson  v.  Foster,  43  Iowa,  48; 
O'Malley  v.  Olyphant,  198  Pa.  625; 
Spihnan  v.  Parkersburg,  36  W.  Va.  606 ; 
Fowler  v.  Superior,  85  Wis.  411.  See 
postf  chapter  on  Actions  and  Liabili- 
ties ;  Index,  Remedy,  The  question  of 
the  power  of  a  city  to  incur  debt  can 


ofdy  he  raised  when  it  seeks  to  incur 
debt.  It  cannot  be  raised  to  defeat  a 
proposed  street  improvement  which  is 
sought  to  be  effectea  by  a  sp^al  assess- 
ment and  by  general  taxation  in  ad- 
vance of  action  showing  that  the  city 
intends  to  incur  debt  in  connection 
therewith.  Jacksonville  R.  Co.  v,  Jack- 
sonville, 114  lU.  662;  post,  §  294. 

■  Smith  V.  Broderick,  107  Cal.  644; 
Bradford  v.  San  Francisco,  1 12  Cal.  637 ; 
Howell  V.  Peoria,  90  111.  104.  More 
fully  as  to  taxpavers'  suits^  see  chapter 
on  Actions  and.  Liabilities;  Index, 
Equity.  But  it  must  appear  that  the 
taix  is  levied  for  the  purpose  of  paying 
an  unconstitutional  debt.  If  the  tax  is 
within  the  authority  of  the  municipal- 
ity, it  cannot  be  enjoined  on  the 
ground  that  when  collected  it  may  be 
appUed  to  such  indebtedness.  Strohm 
V.  Iowa  City,  47  Iowa,  42.  The  court 
upon  which  equity  jurisdiction  is  con- 
ferred by  statute  to  restrain  a  violation 
of  the  fundamental  law  has  ample  juris- 
diction to  prevent  it  whether  the  debt 
or  liability  which  is  claimed  to  violate 
the  constitutional  prohibition  is  created 
for  a  legal  or  an  illegal  purpose.  Blood 
V.  Beal,  100  Me.  30. 

*  Lough  V.  Estherville,  122  Iowa,  479. 
The  court.  Bishop,  J.,  said:  ''Cotinsel 
for  appellant  does  not  cite  any  case 
holding  that  the  mayor  and  respective 
members  of  the  council  of  a  city  may 
he  held  personally  liable  in  damages 
because  mudicipal  indebtedness  in 
excess  of  the  constitutional  limit  has 
been  contracted  or  permitted.  We 
know  of  no  such  case,  and  we  cannot 
say  there  is  anything  in  reason  or  the 

Spirit  of  our  system  of  government  that 
ctates  the  promulgation  of  any  such 
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coupons  of  a  municipality  are  presumed  to  be  valid,  and  the  burden 
is  on  the  municipality  to  show  that  the  indebtedness  evidenced 
thereby  is  invalid  under  the  constitutional  limitations.^  But  when 
it  appears  that  the  limit  of  the  municipal  indebtedness  has  been 
reached,  the  burden  of  sustaining  the  validity  of  the  evidence  of 
indebtedness  sued  on  is  on  the  person  claiming  thereunder.^ 


rule  at  our  hand.  While  a  violation 
of  the  Constitution  in  the  respect  in 
question  is  to  be  condemned,  and  the 
courts  should  interfere  to  prevent  such 
violation  whenever  called  upon  so  to 
do,  yet  we  are  not  prepared  to  adopt 
the  suggestion  that  an  action  for 
damages  may  be  resorted  to  as  afford- 
ing a  proper  means  of  redress  where 
violation  has  been  accomplished." 

*  Lake  County  v,  Standiey,  24  Colo. 
1 ;  Lake  County  v.  Linn,  29  Colo.  446. 
See  chapter  on  Municipal  Bonds,  posL 
It  will  be  presumed  in  support  of  the 
validity  of  bonds  that  they  have  not 
been  issued  in  excess  of  the  limitation, 
in  the  absence  of  evidence  of  the 
assessed  value  of  the  property.  Glad- 
stone v.  Throop,  71  Fed.  Rep.  341. 

•  Law  V.  People,  87  111.  385.    See 


also  Anderson  v.  Orient  Fire  Ins.  Co.. 
88  Iowa,  579 ;  Holliday  v,  Hildebrandt, 
97  Iowa,  177;  Independence  Dist.  v. 
Society  for  Savings,  98  Iowa,  581 ;  67 
N.  W.  Rep.  370.  The  assessed  value  of 
taxable  property  may  be  proved  by  the 
certificate  of  the  county  clerk  to  the 
value  thereof,  as  shown  oy  the  records 
in  his  office.  East  St.  Louis  G.  L.  &  C. 
Co.  V.  East  St.  Louis,  45  111.  App.  591. 
The  existing  indebteaness  ma^  be  es- 
tablished by  an  authorized  official  pub- 
lication showing  the  amount  thereof. 
Ih.  The  books  of  the  secretary  of  the 
municipality  or  other  officer  showing 
the  amount  of  indebtedness  are  ad- 
missible for  the  purpose  of  proving 
the  amoimt  of  the  debt.  Wormley 
V.  Carroll  Dist.  Township,  45  Iowa, 
666. 
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§  230  (82).  Oharterfl  defined.  —  We  have  before  seen  that  in  this 
country  municipal  corporations  are  created  by  legislative  act,  either 
in  the  form  of  a  special  legislative  charter  or  under  general  incor- 
porating statutes.^  A  municipal  charter  granted  by  the  crovm 
in  England  is  a  written  instrument  in  the  form  of  letters-patent, 
with  the  Great  Seal  appended  to  it,  addressed  to  all  the  subjects,  and 
constituting  the  persons  therein  named  and  their  successors  a  body 
corporate  for  or  within  the  place  therein  specified,  and  prescribing 
the  powers  and  duties  of  the  corporation  thereby  created.  But  such 
charters  are  inoperative  until  accepted.'  But  in  this  country,  as  we 
have  elsewhere  shown,  the  legislature  creates,  alters,  and,  in  the 
absence  of  constitutional  restriction,  can  repeal  charters  and  incor- 
porating statutes  and  abolish  municipal  and  public  corporations  at 
its  will,  and  it  invests  them  with  such  powers,  mandatory  and  dis- 
cretionary, and  requires  of  them  such  duties,  as  it  deems  most  ex- 
pedient for  the  general  good,  and  for  the  benefit  of  the  particular 
locality.'  No  precise  form  of  words  is  necessary  to  create  a  corpo- 
ration, and  a  corporation  may  be  created  by  implication.^ 


Ante,  il  59,  61. 


'  Ante,  H  50, 69.    Outline  of  charter  anU,  f  §  10,  15,  34. 
of  the  Miduk  Ages,  ante,  j  7. 


'  Weeks  i;.,Gilmanton.  60  N.  H.  500  ; 
}§  10,  15,  34. 
AnU,  §§  3,  64,  65. 
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§  231  (83).  Oharters  judicially  noticed.  —  Courts  will  jvdicially 
notice  the  charter  or  incorporating  act  of  a  municipal  corporation 
wUhovt  its  being  specially  pleaded,  not  only  when  it  is  declared  to  be 
a  public  statute^  but  when  it  is  public  or  general  in  its  nature  or  pur- 
poses, though  there  be  no  express  provision  to  that  eflect.*  But  the 
acts,  votes,  and  ordinances  of  the  corporation  are  not  public  matters, 
and  must,  unless  otherwise  provided  by  statute,  be  pleaded  and 
proved.*  The  courts  will  judicially  notice  that  a  city  has  been  incor^ 
parated  under  the  general  laws  of  the  State.'    The  coiuts  will  also 

»  Beatty  v,  Knowles,  4  Pet.  (U.  S.)  G.  Ry.  Co.  v.  Monistown  (Teirn.  Ch. 
152,    157;    Ronkendorflf  v.  Taylor,   4    *  ~       " 

Pet.  (U.  S.)  349;  Fauntleroy  v.  Han- 
nibal, 1  DiUon  C.  C.  (U.  S.)  118; 
Young  V.  Bank,  Ac.,  4  Cxunch  (U.  S.), 
384 ;  Smoot  v.  Wetumpka,  24  Ala.  112, 
121;  Case  v.  Mobile,  30  Ala.  538; 
Perryman  v.  Greenville,  51  Ala.  610; 
Albnttin  v.  HuntsviUe,  60  Ala.  486; 
Wetumpka  v,  Wetumpka  Wharf  Co., 
63  Ala.  611 ;  Montgomery  v.  Hughes, 
65  Ala.  201 ;  Selma  v.  Perkins,  68  Ala. 
145;  Montgomery  v.  Wright,  72  Ala. 
411;  Waters  v.  State,  117  Ala.  189; 
Washington  v.  Finley,  10  Ark.  423; 
Clarke  t;.  Bank,  10  Ark.  516;  People 
V.  Potter,  35  Cal.  110;  Clapp  v,  Hart- 
ford, 35  Conn.  66 ;  Downs  v.  Com'rs  of 
Smyrna,  2  Pennewill  (Del),  132 ;  Mor- 

fan  V,  Atlanta,  77  Ga.  662;  Potwin  v, 
ohnson,  108  111.  70;  Spring  Valley  v. 
Spring  VaUey  Coal  Co.,  71  111.  App. 
432;  Swails  v.  State,  4  Ind.  516; 
Richardson  v.  Hedges,  150  Ind.  53; 
West  V.  Blake,  4  BUickf.  (Ind.)  234 ; 
State  V.  Wabash  Paper  Co.,  21  Ind. 
App.  167;  Thomtown  v.  Fugate,  21 
Ina.  App.  537;  Evansville  v,  Frazer, 
24  Ind.  App.  628 ;  Arnold  v,  Campbell, 
3  Ind.  T.  550;  Stier  v.  Oskaloosa,  41 
Iowa,  353,  citing  and  approving  text ; 
State  V.  Olinger  (Iowa),  72  N.  W. 
Rep.  441 ;  PreU  v.  McDonald.  7  Kan. 
426;  Solomon  v.  Hughes,  24  Kan.  211 ; 
Garfield  Tp.  v.  Dodsworth  Book  Co., 
9  Kan.  App.  752;  State  v,  Simpson, 
91  Me.  83;  Portsmouth,  &c.  Co.  v. 
Watson,  10  Mass.  91 ;  State  v,  Tosney, 
26  Minn.  262 ;  Bowie  v,  Kansas  City, 
51  Mo.  454 ;  Stone  v,  Halstead,  62  Mo. 
App.  136 ;  Trenton  v,  Devorse,  70  Mo. 
App.  8;  State  v.  Nolle,  96  Mo.  App. 
524;  Hombeiger  v.  State,  47  Neb.  40; 
State  V.  Helmes  (prescriptive  corpora- 
tions). Pen.  (N.  J.)  Eq.  1050;  Haw- 
thorne V.  Hoboken,  32  N.  J.  L.  172 ; 
Wygant  v.  McLauchlan,  39  Or^.  429 ; 
State  V,  Murfreesboro,  11  Humph. 
(Tenn.)  217;  East  Tennessee,  Va.  & 


App.),  35  S.  W.  Rep.  771 ;  Dwyer  v. 
Brenham,  65  Tex.  526;  Storrie  v. 
Cortes,  90  Tex.  283 ;  Taylor  v,  Hoya, 
9  Tex.  av.  App.  312;  Duncan  v. 
Lynchbuig  (Va.),  34  S.  E.  Rep.  964, 
citing  text;  Bri^s  v.  Whipple,  7  Vt. 
15,  18;  Seattle  v.  Turner,  29  Wash. 
515;  Smith  t;.  Janesville,  52  Wis.  680; 
Durch  V.  Chippewa  Co.,  60  Wis.  227. 
See  also  Vance  v.  Bank,  1  Blackf.  (Ind.) 
80,  and  note  (2);  6  Bac.  Abr.  374, 
note. 

In  Indiana,  if  a  city  is  a  party  to  a 
suit  and  the  pleadings  do  not  show 
otherwise,  the  presumption  is  that  it 
is  incorporated  under  the  general  in- 
corporation law.  House  v.  Greens- 
burg,  93  Ind.  533.  A  city  charter 
being  declared  to  be  a  pMic  act,  tup- 
laments  and  amendments  to  it  are 
likewise  public.  Newark  Bank  v.  As- 
sessors, 30  N.  J.  L.  22;  Stevens  Co.  v. 
Raihx>ad  Co.,  33  N.  J.  L.  229;  State 
».  Bergen,  34  N.  J.  L.  439.  Judicial 
notice  taken  of  general  statute  confer- 
ring power  on  cities  for  erection  and 
maintenance  of  water  works,  North 
Platte  Water  Works  Co.  v.  North 
Platte,  50  Neb.  853 ;  of  statute  vesting 
entire  control  of  water  works  in  a  com- 
mission. Gross  V.  Portsmouth,  68  N.  H. 
266;  of  statutes  providing  for  the 
erection  of  court  house  and  city  hall, 
Burlington  Mfg.  Co.  v.  Board  of  Com'rs, 
67  Minn.  327 ;  of  powers  and  duties  of 
cities  of  a  specified  dass,  Hubbel  v. 
Maryville,  85  Mo.  App.  165. 

«  See  infra,  §  639. 

»  Jones  V,  Lake  View,  151  111.  663; 
Bessette  v.  People,  193  111.  334,  347 ; 
Hopewell  v.  State,  22  Ind.  App.  489; 
State  V.  Macy,  72  Mo.  App.  427 ;  Shaw 
V.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  85  N.  Y. 
App.  Div.  137.  The  date  of  the  organ- 
ixation  of  a  county  will  not  be  judicially 
noticed.  Hill  r.  Grant  (Tex.  Civ. 
App.),  44  S.  W.  Rep.  1016.  But  see 
Moseley  v.  Van  der  Stucken,  26  Tex. 
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judicially  notice  the  geographical  location  of  a  municipal  corporation, 
its  boundaries  and  subdivisions/  but  not  of  the  precise  location  of 
a  mere  city  lot?  or  the  location  or  width  of  the  streets^  or  the  distance 
between  them.'  Courts  will  not  take  judicial  notice  of  the  grade  or 
daseification  of  a  particular  city/  but  they  will  take  judicial  notice 
of  the  population  of  a  city  according  to  the  census.' 


§  232  (84).  Proof  of  Oorporate  Ezlstence;  User;  Leglilatiye 
Recognition.  —  The  primary  evidence  of  a  special  charter  or  act  of 
incorporation  in  this  country  b  the  original  or  an  authenticated  copy, 


Civ.  App.  290.  Court  cannot  take 
judicial  notice  of  municipal  officers. 
State  V,  Brown,  72  Mo.  App.  651. 

>  Waters  v.  State,  117  Ala.  189; 
Scheuer  v.  Kelly,  121  Ala.  323;  Mari- 
copa County  V.  Burnett,  8  Ariz.  242; 
71  Pac.  Rep.  908 ;  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V,  Cady,  67  Ark.  512 ;  St.  Louis, 
I.  M.  A  S.  Ry.  Co.  v.  Magness,  68  Ark. 
289;  Rogers  v.  Cady,  104  Cal.  288; 
De  Baker  v.  Southern  Cal.  Ry.,  106  Cal. 
257;  People  v,  Faust,  113  Cal.  172; 
Central  R.  &  B.  Co.  v.  Gamble,  77  Ga. 
584;  Sullivan  v.  People,  122  IlL  385; 
Bruson  v,  Clark,  151  111.  495;  Sever  v. 
Lyons,  170  111.  395;  O'Brien  t?.  Krock- 
inski,  50  lU.  App.  456;  Comshock  v. 
People,  56  111.  App.  467;  Gunning  v. 
People.  86  111.  App.  676 ;  Luck  v.  State, 
96  Ina.  16;  Jackson  County  Com'rs 
V.  State,  147  Ind.  476;  Richardson  v. 
Hedges,  150  Ind.  53;  Garfield  Tp.  v. 
Book  Co.,  9  Kan.  App.  752 ;  State  v. 
Brooks,  8  Kan.  App.  344;  Poland 
V,  Dreyf ous,  48  La.  An.  83 ;  State  v, 
Simpson,  91  Me.  83 ;  Commonwealth  v. 
Wheeler,  162  Mass.  429;  People  v.  Cur- 
ley,  99  Mich.  237,  238;  Baumann  v. 
Trust  Co.,  66  Minn.  227;  Kretzschmar 
V.  Meehan,  74  Minn.  21 1 ;  State  v.  Elof- 
Bon,  86  Minn.  103 ;  Baumann  v.  Granite 
Sav.  Bank  &  Trust  Co.,  66  Minn.  227; 
State  i;.  Pennington,  124  Mo.  388 ;  Par- 
ker V,  Burton,  172  Mo.  85;    State  v. 


App.  299;  Moon  v.  Missouri  Pac.  R. 
Co.,  83  Mo.  App.  458;  Bishop  v.  Cove- 
nant Mut.  Life  Ins.  Co.,  85  Aio.  App. 
302;  City  Nat.  Bank  v,  Goodfoe- 
McClelland  Commission  Co.,  93  Mo. 
App.  123;  Chicago,  B.  &  Q.  R.  Co.  v. 
Hyatt,  48  Neb.  161 ;  Slattery  v,  H&r- 
ley.  58  Neb.  575;  Green  v,  Paul,  60 
Neb.  7;  State  v.  Buralli,  27  Nev. 
41 ;  Vanderwerker  v.  People,  5  Wend. 


(N.  Y^  530 ;  Bang  ».  McAvoy,  52  N.  Y. 
App.  Div.  501 ;  Williams  v.  Brown,  53 
N:  Y.  App.  Div.  486;  State  ».  Ray,  97 
N.  Car.  510;  Harvey  v.  Territoiy, 
11  Okla.  156;  Filson  v.  Territory,  11 
Okla.  351 ;  Marx  v,  Croisan,  17  Dreg. 
393;  Wygant  v.  McLauchlan,  39  Oreg. 
429  (especially  where  the  territorial 
limits  are  fixed  and  defined  by  the  acts 
giving  them  life,  or  acts  amendatory 
thereof) ;  Commonwealth  v.  Kaiser,  184 
Pa.  493 ;  Barnwell  v.  Marion,  56  S.  Oar. 
54:  Terrell  v.  State,  41  Tex.  463: 
Solver  V.  Ronumet,  52  Tex.  562;  Hall 
V,  Rushing,  21  Tex.  Civ.  App.  631; 
Monford  v.  State,  35  Tex.  Cnm.  Rep. 
237;  Hambel  v.  Davis.  89  Tex.  Sup. 
256;  Whitener  v.  Belknap,  89  Tex. 
Sup.  273 ;  Anderson  v.  Commonwealth, 
100  Va.  860;  Bartholomew  v.  First 
Nat.  Bank,  18  Wash.  683;  Schillmg  v. 
Territory,  2  Wash.  T.  283;  Beasley  v. 
Beckley,  28  W.  Va.  81. 

>  Gunning  v.  People,  189  111.  165. 

*  Diggins  V.  Hartshome,  108  Cal. 
154;  North  Chicago  St.  Ry.  Co.  v. 
Cheetham,  58  IlL  App.  318;  College  v. 
Cedar  Rapids,  120  Iowa,  541. 

*  Worcester  Nat.  Bank  v,  Cheney, 
94  m.  430;  Brooksfield  v.  Tooey,  141 
Mo.  619 ;  State  v.  Mason,  155  Mo.  486; 
Jackson  v.  Kansas  City,  F.  S.  &  M.  R. 
Co.,  157  Mo.  621 ;  Savannah  v.  Dickey, 
33  Mo.  App.  522 ;  Akerman  v.  lima,  7 
Ohio  N.  F.  92,  8  Ohio  Dec.  430.  The 
courts  will  not  take  judicial  notice  that 
the  toumskip  oraanizaHon  law  exists  in 
or  has  been  aaopted  by  a  particulaT 
county.  Shivehr  v.  Lankford,  174  Mo. 
535.  But  see  Phillips  v.  Scales  Mound, 
195  m.  353. 

'  Bennet  v,  Marion,  106  Iowa,  628 ; 
State  V.  Marion  County  Court,  128  Mo. 
427 ;  Union  Pac.  Ry.  Co.  v.  Montgom- 
ery, 49  Neb.  429 ;  Stratton  v.  Orc^n 
City,  35  Greg.  409. 
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or,  under  statute  regulation,  a  printed  copy  published  by  authority. 
But  if  primary  evidence  cannot  be  had,  'parol  or  secondary  evidence 
of  its  existence  is  admissible.*  Thus,  where  a  public  corporation 
had  existed  for  a  long  space  of  time  (in  the  instance  before  the  court, 
for  forty  years),  the  court  allowed  evidence  of  its  incorporation  by 
reputation,  the  original  act  not  being  found,  and  it  being  probable 
that  it  had  been  destroyed  by  fire.'  So  evidence  that  a  town  has  for 
many  years  exercised  corporate  privileges,  no  charter  after  search 
being  found,  is  competent  to  go  to  the  jury  to  establish  that  it  was 
duly  incorporated.  And  where  there  is  no  direct  or  record  evidence 
that  a  place  has  been  incorporated,  and  it  is  sought  to  show  the  fact  of 
incorporation  from  circumstantial  evidence,  the  question  is  ordinarily 
for  the  jury,  and  not  the  court;  that  is,  the  jury,  under  the  circum- 
stances, determine  whether  there  is  or  is  not  sufficient  ground  to  pre- 
sume a  charter  or  act  of  incorporation,^  or  the  due  establishment  and 
existence  of  a  corporate  district  imder  some  general  act.^    So  corpo- 


^  Stockbridge  v.  West  Stockbridge, 
12  Mass.  400;  Braintree  v.  Battles,  6 
Vt.  395;  Blackstone  v.  White,  41  Pa. 
St.  330. 

s  Dillingham  v.  Snow,  5  Mass.  547 ; 
B.  p.  Bassett  v.  Porter^  4  Cush.  487. 
In  view  of  the  defective  manner  in 
which  the  records  of  quasi  corporations 
—  such  as  school  an<}  road  districts,  and 
the  like  —  are  kept,  the  courts,  in  the 
absence  of  any  statute  requiring  record 
evidence,  will  permit  the  existence  and 
organization  of  the  corporation  to  be 
proved  by  rejrutation  and  acts,  where 
these  facts  do  not  appear  of  record. 
Barnes  v,  Barnes,  6  Vt.  388 ;  London- 
derry V.  Andover,  28  Vt.  416 ;  Sherwin 
V.  Bugbee,  16  Vt.  439 ;  Ryder  v.  Rail- 
road Co.,  13  m.  523;  ffighiand  Turn- 
pike V.  M:cKean,  10  Johns.  154 ;  Owings 
V.  Speed,  5  Wheat.  420.  See  chapter  on 
Corporate  Records  and  Documents, 
post. 

Irregularities  in  the  proceedings  to 
organize  a  corporation  are  not  favored 
when  set  up  long  afterwards  to  defeat 
the  corporate  existence.  Jameson  v. 
People,  16  111.  257:  Dunning  v.  Rail- 
road Co..  10  Ind.  437;  Fitch  v,  Pinck- 
aid,  5  ni.  76. 

Where  a  corporation  is  created,  and 
declared  to  exist  as  such,  by  the  legis- 
lature without  condition,  proof  of  or- 
ganizoHon  or  user  is  not  necessary  to 
enable  it  to  maintain  an  action.  Cahill 
V.  Insurance  Company,  2  Doug.  (Mich.) 
124 ;  Fire  Department  v.  Kip.  10  Wend. 
(N.  Y.)  267,    And  see  Proprietors,  &c. 


V.  Horton,  6  Hill  (N.  Y.),  501 ;  People 
V,  President.  9  Wend.  (N.  Y.)  351; 
Wood  V.  Jefferson  Co.  Bank,  9  Cowen 
(N.  Y.),  194,  205.  When  construed  to 
be  immediatdy  created,  the  omission  to 
do  certain  acts  prescribed  to  organize 
the  institution  was  held  inmiaterial  as 
respects  persons  contracting  with  the 
corporation.  Brouwer  v,  Appleby,  1 
Sandf.  (N.  Y.)  158;  8.  p.  People  v. 
President,  9  Wend.  (N.  Y.)  351.  See 
also  ante,  {  69. 

'  New  Boston  v.  Dunbarton,  15 
N.  H.  201;  Mayor  of  Kingston  v. 
Homer,  Cowp.  102,  per  Lord  MansMd; 
Worley  v.  Harris,  82  Ind.  30.  Where 
the  fact  of  incorporation  arises  as  a  col- 
lateral question,  it  is  only  necessary  to 
show  that  a  city  is  de  facto  a  corpora- 
tioxL  Louisville,  N.  A.  d:  Chic.  Ry.  Co. 
V.  Shires,  108  111.  617. 

*  Bassett  v.  Porter,  4  Cush.  487; 
New  Boston  v.  Dunbarton,  12  N.  H. 
409,  412;  s.  c.  15  N.  H.  201 :  Robie  v. 
Sedgwick,  35  Barb.  319.  The  exercise 
of  corporate  powers  by  a  place  for  twenty 
years,  without  objection,  and  with  the 
knowledge  and  assent  of  the  legislature, 
furnishes  conclusive  evidence  of  a 
charter,  which  has  been  lost;  or,  in 
other  words,  of  a  corporation  by  pre- 
scription, which  supposes  a  grant. 
Bow  V.  Allenstown,  34  N.  H.  351.  In 
this  case  it  was  also  held  that  an  act  of 
incorporation  subseauenily  passed  does 
not  raise  any  conAusvoe  presumption 
that  the  town  was  not  before  incor- 
porated.   Long  use  and  acquiescence  are 
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rate  existence  may  be  inferred  and  judicially  noticed,  although  the 
incorporating  act  or  charter  cannot  be  found,  if  the  fact  of  incorpo- 
ration is  clearly  recognized  by  subsequent  legislaHon  not  in  contra- 
yention  of  any  constitutional  provision  respecting  the  mode  of 
creating  corporations.^ 

§  233  (85).  Repeals  and  Amendments,  and  their  Kileet.— The 
powers  conferred  upon  municipal  corporations  may  at  any  time  be 
altered  or  repealed  by  the  legislature,  either  by  a  general  law  oper- 
ating upon  the  whole  State,  or,  in  absence  of  constitutional  restric- 
tion, by  a  special  act?   A  charter  may  be  amended,  the  name  of  the 


evidence  in  support  of  the  legal  eadat- 
ence  of  a  municipal  corporation.  Peo- 
ple V,  Famham.  35  111.  562 ;  Jameson 
V.  People,  16  111.  257;  People  v.  May- 
nard,  15  Mich.  463 ;  Ashley  v.  Presque 
Isle  County,  16  U.  S.  App.  656,  709; 
60  Fed.  Rep.  55;  Presque  Isle  County 
V.  Thompson,  22  U.  S.  App.  418;  61 
Fed.  Rep.  914 ;  Chicago  Citj  R.  Co.  e. 
Story,  73  111.  541 ;  People  v.  Pike,  197 
111.  449,  454.  Loxig  acquiescence  in  the 
proceedings  of  a  school  district  is  pre- 
sumptive evidence  of  the  regular  organ- 
ization of  such  district.  Sherwin  v, 
Bugbee,  16  Vt.  439;  Londonderry  v. 
Andover,  28  Vt.  416.  "It  is  now 
well  settled  in  this  State,  that  the 
mere  fact  of  a  school  district  maintain- 
ing its  existence  and  operation  for  a 
freat  number  of  years  —  say  fifteen  — 
18  sufficient  evid^ce  of  its  regular  or- 
ganization. The  same  rule  of  preeump- 
uon  must  be  applied  to  the  suodivision 
of  the  town  into  districts."  Per  Red- 
fidd,  J.,  in  Sherwin  v,  Bugbee,  16  Vt. 
439. 

'  Jameson  v.  People,  16  BL  257; 
Swain  v.  Comstock,  18  Wis.  463 ;  Peo- 
ple V.  Famham.  35  HI.  562;  Bow  v. 
Allentown,  34  N.  H.  351 ;  Society.  Ac. 
V.  Pawlet,  4  Pet.  480;  Toledo,  P.  &  W. 
R.  Co.  V.  Chenoa,  43  111.  209 ;  Yiiginia 
City  V.  Mining  Co.,  2  Nev.  86 ;  Oroville 
A  V.  R.  Co.  V,  Plximas  County,  37  Cal. 
354 ;  ante,  {  64.  The  requirements  of 
the  statute  as  to  registration  of  the 
charter  must  be  complied  with.  State 
V.  Frost,  103  Tenn.  685. 

•  Meriwether  v.  Garrett,  102  U.  8. 
472;  Sloane  v.  State,  8  Blackf.  (Ind.) 
361,  approving  People  v.  Morris,  13 
Wend.  (S.  Y.)  325;  Daniel  v.  Mayor, 
Ac.j  11  Humph.  (Tenn.)  585;  State  v. 
Mobile,  24  Ala.  701 :  Girard  v.  Phila- 
delphia,  7  WaU.  (U.  S.)  1;  State  v. 


Troth,  34  N.  J.  L.  379;  Worthley  v. 
Steen,  43  N.  J.  L.  542;  Wallace  v.  Trus- 
tees, 84  N.  Car.  IMipoet,  {{336,  337; 
State  V,  Palmer,  10  Neb.  203;  Indian- 
apolis V.  Indianapolis  Gas  Co.,  66  Ind. 
396;  cmte,  {{  70,  90  et  eeq.;  Crook  v. 
People,  106  HI.  237;  ChurchiU  v. 
Walker,  68  Ga.  681 ;  Wig|;in  v,  Lewis- 
ton.  8  Idaho,  527 ;  Hams  v.  Water 
Valley,  78  Miss.  659.  The  adoption  of 
a  new  State  Constitution  does  not  abro- 
gate a  special  charter  unless  in  con- 
flict with  it.  People  v.  Jones,  7  Colo. 
475.  The  power  of  the  legislature  to 
amend  a  special  charter  is  not  impaired 
by  the  fact  that  the  charter  has  been 
continued  in  force  by  a  new  Conetiti^ 
Hon  of  the  State.  Wile^  e.  BlufiFton,  111 
Ind.  152.  The  provisions  of  an  amend' 
atory  act  reducing  the  number  of  councU- 
menf  though  the  act  took  effect  at  once, 
were  postponed  until  the  next  year, 
when  they  could  be  called  into  requisi- 
tion at  the  election,  —  no  earlier  elec- 
tion being  provided  for;  and  mean- 
while the  existing  council  remained 
unaffected  by  the  amendment.  Scoville 
V.  Cleveland,  1  Ohio  St.  126.  Same 
principle  applied ;  Reading  v.  Kepple- 
man,  61  Pa.  St.  233. 

A  le^^islative  amendment  to  charter 
abolishing  aseietant  aldermen,  and  de- 
claring board  of  aldermcm  to  be  common 
council,  is  a  valid  exercise  of  legislative 
authority ;  a  public  corporation's  char- 
ter being  always  subject  to  legislative 
amendment  or  alteration.  Demarest 
V,  New  York,  74  N.  Y.  161.  An  act 
repealing  a  charter  and  imposing  upon 
the  sheriff  of  the  county  the  duty  of 
enforcing  its  ordinances  as  the  town 
marshal  might  have  done,  held  valid. 
Roeet;.HarcQe,98N.Car.44.  Where  a 
town  was  incorporated  under  a  general 
act,  and  afterwards  accepted  and  oigan^ 


Digitized  by 


Google 


444 


MUNICIPAL   CORPORATIONS 


§233 


place  and  of  the  goyeming  body  may  be  changed,  and  its  boundaries 
altered,  while  in  law  the  corporation  remains  the  same.^  The  inser- 
tion in  an  amended  charter  of  the  same  provisions  that  were  con- 
tained in  the  old  is  not,  unless  such  upon  the  whole  act  appears  to 
have  been  the  intention  of  the  legislature,  a  repeal  of  the  latter. 
The  law  on  this  subject  is  thus  stated:  "Where  a  statute  does  not, 
in  express  terms,  annul  a  right  or  power  given  to  a  corporation  by  a 
former  act,  but  only  confers  the  same  rights  and  powers  under  a  new 
name,  and  with  additional  powers,  such  subsequent  act  does  not 
annul  the  rights  and  powers  given  under  the  former  act  and  under 
its  former  name,"  there  being  no  express  repeal.'    The  change  of  a 


ised  under  a  special  charter,  it  was  held 
that  the  rej>eai  of  the  special  charter  did 
not  revive  its  incorporation  under  the 
general  act,  and  that  it  was  no  longer 
a  municipal  corporation.  Burk  v. 
State,  5  Lea  (Tenn.),  349.  The  ex- 
press repeal  of  an  existing  charter  of  a 
village  does  not  revive  the  charter  of 
the  village  originally  enacted.  State  v. 
Reads,  76  Minn.  69.  The  enactment 
of  a  charter  expresdy  repealing  aU  pre- 
vums  charters^  held  not  to  affect  the 
right  of  the  city  to  collect  and  enforce 
taxes  levied  under  the  repealed  char- 
ter. Bennison  v.  Galveston,  34  Tex. 
Qv.  App.  382 ;  and  cases  cited  infra, 

A  constUuHonal  provision  that  the 
legislature  shall  pass  qeneral  laws  under 
which  the  charters  of  cities  and  towns 
chartered  thereunder  shall  be  amended 
and  altered,  requires  merely  the  passive 
of  imiform  general  laws  prescribing  the 
method  of  amendment,  and  does  not 
require  that  such  general  laws  shall  ac- 
tually contain  the  amendments,  and  an 
act  providing  that  when  a  municipality 
organized  under  a  special  charter  de- 
sires to  amend  the  same,  it  may  do  so 
in  the  manner  prescribed,  and  author- 
izing amendments  inconsistent  with 
the  provisions  of  a  general  law  is  not 
in  violation  of  the  constitutional  pro- 
vision, and  is  not  unconstitutional  as 
delegating  the  exercise  of  legislative 
power  to  amend  municipal  charters  to 
municipalities.  Yazoo  City  v.  Light- 
cap,  82  Miss.  148.  On  the  subject  of 
so-called  Freeholders'  Charters,  framed 
by  the  municipality  itself,  see  ante,  §  63. 

>  Wood  t?.  Board  of  Election,  58  Cal. 
661 ;  Neely  v.  YorkviUe,  10  S.  Car.  141, 
151 ;  post,  §{  337,  352  et  seq. ;  State  v. 
White,  20  Neb.  37,  holding  that  a  mere 
change  of  a  city  from  one  grade  to  another, 
under  the  general  law  of  Nebraska,  does 
not  change  the  corporation  itself,  and 


that,  in  consequence,  a  police  judge 
elected  before  the  chuige  was  made 
was  entitled  to  hold  his  office  for  the 
full  term  for  which  he  was  elected.  To 
same  effect.  State  v.  Hedlund,  16  Neb. 
566;  Milster  v.  Spartanburg.  68  S.  Car. 
26.  As  to  the  transition  of  a  munici- 
pality from  one  class  to  another  under 
general  laws,  see  ante,  {  169. 

'  State  v.  Mobile,  24  Ala.  701; 
Girard  v,  Philadelphia,  7  Wall  (U.  S.) 
1;  Broughton  v.  Fensacola,  93  U.  S. 
266,  approving  Milner's  Admx.  v. 
Pensacola,  2  Woods,  632;  Labd  v.  De 
Soto,  22  Fed.  Rep.  421 ;  Indianapolis 
V.  Indianapolis  Gas  Co.,  66  Ind.  396. 
Approving  text:  Commonwealth  v. 
Worcester,  3  Pick.  (Mass.)  462,  474; 
Grant  on  Corp.  24,  and  cases  cited; 
lb,  305.  See  chapter  on  Dissolution, 
post,  "There  is  no  doctrine  better  set- 
tled," says  Mr.  Justice  Strong,  "than 
that  a  change  in  the  form  of  government 
of  a  community  does  not  ivso  facto  abro- 
gate pre-existing  law,  either  written  or 
unwntten.  This  is  true  in  regard  to 
what  is  strictly  municipal  law,  even 
when  the  change  is  by  conquest.  The 
act  of  assembly  converting  a  borough  into 
a  city  did  not,  therefore,  of  itself,  and  in 
the  absence  of  express  provisions  to 
that  effect,  either  repeal  the  former  acts 
of  assembly  relative  to  the  borough, 
or  annul  existing  ordinances.  It  was 
solelv  a  change  m  the  organic  law  for 
the  future,  and  left  unaffected  the  ex- 
isting ordinances,  precisely  as  a  change 
of  a  State  Constitution  leaves  undis- 
turbed sJl  prior  acts  of  assembly." 
Erie  Academy  v,  Erie,  31  Pa.  St.  515, 
517.  As  to  transfer  to  new  or  reoigan- 
ized  corporation  of  the  property  and 
rights  of  the  old  or  former  corporation, 
see  Girard  t^.  Philadelphia,  7  Wall.  1 ; 
Savannah  v.  Steamboat  Company,  R. 
M,  Charlt.  (Ga.)  342;   Fowle  v,  Alex- 
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city  charter  does  not  affect  existing  ordinances  in  harmony  with  new 
provisions.^ 

§  234  (86).  Repeating  Cnanae;  Sabstitntienary  Oharter;  Repeals 
by  Implication.  —  A  repeating  clause  in  a  revised  and  amenda- 
tory charter  whereby  a  former  provision  is  included  in  the  revised 
act,  does  not,  as  to  such  provision,  interrupt  the  continuity  of  the 
original  act^  Where  the  original  charter  of  a  city  prescribed  the 
qualifications  required  to  make  a  person  eligible  to  the  office  of 
mayor,  and  contained  a  proviso  that  a  certain  fact  disqualified,  and 
an  amendatory  act,  in  dealing  in  the  same  subject,  copied  all  of  the 
original  act  except  the  proviso,  which  was  omitted,  the  court  held  that 
the  proviso  in  the  original  act  was  not  repealed,  placing  stress,  how- 
ever, upon  the  express  declaration  that  all  parts  of  the  new  act  incon- 
sistent with  or  contrary  to  the  old  one  were  repealed.  There  is, 
however,  much  room  to  contend  that  the  subject  matter  having  been 
revised  in  the  amendatory  act  in  the  manner  it  was,  the  legislative 
intention  was  to  repeal,  and  not  to  continue  in  force,  the  proviso.' 
A  general  law  forbidding  the  opening  of  streets  through  cemeteries 
is  not  repealed  by  a  subsequent  act  extending  the  limits  of  a  town, 
and  appointing  commissioners  with  authority  "to  survey,  lay  out, 
&c.  streets  and  alleys,  as  they  shall  deem  necessary  within  said 
limits,"  since  both  acts  can  stand,  and  repeals  by  implication  are  not 
favored.^  So  a  general  statute,  expressly  prohibiting  a  municipal 
corporation  from  debarring  citizens  from  selling  at  wholesale  in  the 
city  market,  is  not  repealed  by  implication  by  a  subsequent  act,  by 
which  the  city  authorities  are  invested  with  power  to  pass  such  ordi- 

andria,  3  Pet.  398,  408 ;  Municipality  pose  appears.    It  is  entirely  a  question 

V,  Commissioners,   1  Rob.    (La.)  279.  of  legislative  intention.     Murdock  v. 

Transition  from  town  to  city  organiza-  Memphis,  20  Wall.  (U.  S.)  590, 617,  and 

tion  does  not  dissolve  the  corporation  cases  cited;    Sec^wick  on  Stats.  126; 

or  extinguish  its  indebtedness.    Olney  Mechanics'  A  T.  Bank  v.  Bridges,  30  N. 

V,  Harvey,  60  111.  453;    Maysville  v,  J.  L.  112;   Industrial  School  v,  White- 

Shultz,  3  Dana,  10 ;  Frank  v.  San  Fran-  head,  13  N.  J.  Eq.  290 ;  State  v.  Kelly, 

Cisco,  21  Cal.  668;    post,  chap.  ix.  {{  34  N.  J.  L.  75.    The  rule  is  otherwise 

337,  338.  when  there  is  nothing  to  indicate  an  in- 

^  Chamberlain  v.  EvansviUe,  77  Ind.  tention  to  revise  the  former  act  or  to 

542;    Erie  Academy  v,  Erie,  31  Fa.  deal   exhaustively   with   the   subject. 

St.  515;  Allen  v.  Davenport,  107  Iowa,  Horn  v.  State,  114  Ga.  509.     In  Oak 

90;  quoting  and  approvmg  text.  Cliff  v.  State,  97  Tex.  383,  it  was  held 

'  St.  Louis  V.  Alexander,  23  Mo.  483.  that  the  constitutional  provision  that 

•  State  V,  Merry,  3  Mo.  278.    Con-  no  law  should  be  revived  or  amended 

0ult  Goodenow  v,  Buttrick,  7  Mass.  140,  by  reference  to  its  title  was  not  violated 

143 ;    King  v.  Grant,  1  Bam.  &  Adol.  b;y  a  statute  which  added  an  entire  sec- 

104.    Where  a  later  statxUe  undertakes  tion  to  the  charter  of  the  city  addiii^ 

to  revise  the  entire  svhject  matter  of  a  certain  territory. 
prior  statute,  it  will  generally  be  taken        *  Egypt  Street,  2  Grant  (Pa.)  Cas. 

as  intended  to  be  a  substitute  for  the  455.    See  further,  infra,  §  235,  as  to 

former  statute  unless  a  contrary  pur-  repeals  by  implication. 
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nances  as  appear  to  them  necessary  for  the  security,  welfare,  &c.  of 
the  city.^  So,  also,  where  a  State  statide  required  auctioneers  to  take 
out  a  State  license,  and  a  subsequent  charter  to  a  city  gave  it  power 
'Uo  provide  for  licensing,  taxing,  and  regulating  auctions,"  &c.,  it  was 
held  that  a  license  granted  by  the  city  corporation  to  an  auctioneer 
did  not  relieve  him  of  the  necessity  of  obtaining,  also,  a  license  from 
the  State  authorities,  the  court  being  of  opinion  that  both  statutes 
could  and  ought  to  stand,  as  they  were  not  inconsistent.' 


§  235  (87).  Oenaral  Laws  and  Special  Oharters;  Repeals  by 
Implication;  Oonflict;  Oonatroction.  —  It  is  a  sound  and  reason- 
able principle  of  very  extensive  operation  that  ajfimuxtive  datvies  of 
a  general  nature  do  not  repeal  by  %mpli4xUi€n  charters  and  special  ads 
passed  for  the  benefit  of  particular  municipalities; '  but  diey  do  so 


^  Haywood  v.  Savannah,  12  Ga.  404. 

'  Simpson  v.  Savage,  1  Mo.  359; 
infra,  {  235.  Text  approved;  Sieben- 
hauer,  In  re,  14  Nev.  305. 

*  Bond  V.  Hiestand,  20  La.  An.  139 ; 
Orange  h  A.  R.  Co.  v.  Alexandria,  17 
Giatt.  (Va.)  176 ;  Hammond  v.  Haines, 
25  Md.  541 ;  LouisviUe  v.  McKean,  18 
B.  Mon.  (Ky.)  9 ;  Cumberland  v.  Ma- 
sruder,  34  Md.  381;  Com'rs  Central 
Park,  In  re,  50  N.  Y.  493 ;  Griffin  v, 
Inman,  57  Ga.370;  po9ty  §322;  State 
V.  Wilson,  12  Lea  (Tenn.),  246;  Wood 
V.  Board  of  Election,  58  Cal.  561 ;  East 
St.  Louis  V.Maxwell,  99  m.  439;  Faust 
V.  Huntsville,  83  Ala.  279,  ciling  text. 
A  provision  in  a  new  State  ConstituHan 
held  to  remove  a  limitation  in  a  munici- 
pal charter  upon  the  power  of  taxation 
tor  the  payment  of  t>onded  indebted- 
ness. East  St.  Louis  v.  Amy,  120  U.  S. 
600.  In  Donahue  v.  Graham,  61  Cal. 
276,  a  "street  law"  contained  in  a  city 
charter  which  was  inconsistent  with  the 

Erovisions  of  a  new  Constitution,  was 
eld  to  be  repealed  by  it.  Repeals  hy 
implicaiUm  are  not  favored;  and  special 
laws  conferring  particular  rights  upon 
municipal  corporations  were  held  not 
tp  be  repealed  by  subsequent  statutes 
general  m  their  character.  Ottawa  v. 
County,  12  111.  339;  Egrpt  Street,  2 
Grant  (Pa.)  Cas.  455;  Harrisburgh  v. 
Sheck,  104  Pa.  St.  53 ;  supra,  {  234.  A 
general  statute,  repealing  all  acts  con- 
trary to  its  provisions,  held  not  to  re- 
pjeal  a  clause  in  the  charter  of  a  muni- 
cipal corporation  upon  the  same  sub- 
iect.  State  v.  Bramn  (taxation),  23  N. 
r.  L.  484,  485.  The  "Voorhees  Act" 
did  not  impair  the  charters  of  towns 


J 


previously  incorporated  by  special 
charter.  Butler  v.  Montclair,  67  N.  J. 
L.  426.  But  a  general  railroad  tax  law 
held  to  repeal  by  implication  prior  spe- 
cial charter  powers  of  municipalities. 
''It  is  really  a  question  of  intention" 
says  Wagner,  J.,  and  the  intention  was 
regarded  as  manifest  from  the  scope 
and  purpose  of  the  whole  act,  although 
negative  words,  or  words  of  repeal, 
were  not  used.  State  v.  Severance,  55 
Mo.  378;  Union  Pacific  Ry.  Ck>.  «. 
Cheyenne,  113  U.  S.  516;  post,  §  1404. 
It  is  settled  law  in  Tennessee  that  there 
is  no  check  upon  the  power  of  the  legis- 
lature to  create  a  municipal  corporation 
by  a  special  act.  State  v,  Wuson,  12 
Liea  (Tenn.),  246 ;  Muse  v.  Lexington, 
110  Tenn.  655.  An  act  which  repeals 
laws  under  iMch  charters  were  obtained 
does  not  repeal  the  charters  themselves. 
State  V.  Huff,  105  Mo.  App.  354. 

The  principle  that  general  legidation 
on  a  particular  subject  must,  in  the  ab- 
sence of  anything  showing  a  different 
intent  on  tne  put  of  the  legislature, 
give  way  to  inconsistent  special  legidar 
turn  on  the  same  subject,  is  recognized 
and  applied  in  the-  following  cases. 
State  V.  Morristown,  33  N.  J.  L.  57; 
Cross  V.  Morristown,  18  N.  J.  Eq.  305; 
State  V,  Trenton,  36  N.  J.  L.  198, 
201;  State  0.  Branin,  23  N.  J.  L.  484, 
485;  State  v.  Clarke,  25  N.  J.  L.  54; 
State  V,  J^TBisi  aty,  29  N.  J.  L.  170; 
Jersey  City  ».  Railroad  Co.,  20  N.  J.  Eq. 
360;  Goddard,  In  re,  16  Pick.  (Mass.) 
504;  Railroad  Co.  V.  Alexandria,  supra. 
In  Mechanics'  &  T.  Bank  v.  Bridges,  30 
N.  J.  L.  112,  and  State  v.  Miller,  76. 360. 
368,  special  laws  gave  way  to  general 
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when  this  clearly  appears  to  have  been  the  purpose  of  the  legislature. 
If  both  the  general  and  the  special  acts  can  stand,  they  will  be  con- 
strued accordingly.  If  one  must  give  way,  it  will  depend  upon  the 
supposed  intention  of  the  law-maker,  to  be  collected  from  the  entire 
legislation,  whether  the  charter  is  superseded  by  the  general  statute, 
or  whether  the  special  charter  provisions  apply  to  the  municipality, 
in  exclusion  of  the  general  enactments.  So  particular  provisions  of 
charters  should  be  read  and  construed  in  the  light  of  the  whole 
instrument,  of  all  preceding  charters,  of  the  general  legislation  of  the 
State,  and  of  the  object  of  the  legislature  in  the  erection  of  munici- 
palities, as  before  explained.^ 


§  236  (88).    ImpUed  Repeal  of  General  Laws.  — The  presump- 
tion is  not  lightly  to  be  indulged  that  the  legislature  has  by  imjdication 


laws,  because  the  legislature  had  an- 
nexed to  the  latter  a  repealing  clause 
abrogating  all  inconsistent  local  or  spe- 
cial acts.  Per  Depue,  J.,  33  N.  J.  L.  57. 
See  Stonington  Sav.  Bank  v.  Davis,  14 
N.  J.  Eq.  286;  Clihtonville  v.  Keating, 
4  Denio,  341 ;  Tieme^  v.  Dodee,  9  Minn. 
166.  Other  illustrations  will  be  found 
in  the  chapters  on  Ordinances  and  Taxa- 
tion, post;  anUy  §  234. 

^  Alexander  v.  Alexandria,  (taxing 
power),  6  Cranch  (U.  S.),  2 ;  Grant  on 
Corp.  27 ;  Canal  Company  v.  Railroad 
Company. 4 Gill  d:  Johns.  (Md.)  1 ;  Smith 
v.Kemochen,7How.  (U.  S.)  198 ;  Janes- 
ville  V,  Markoe,  18  Wis.  350;  Powell  v. 
Parkersburg,  28  W.  Va.  698;  Thoma- 
■on  V.  Ashworth,  73  Cal.  73 ;  Babcock 
V.  Helena,  34  Ark.  499;  Eichels  v, 
Evansville  Street  Ry.  Co.,  78  Ind.  261 ; 
Chicago  Dock  Co.  v,  Garrity,  115  111. 
155.  Where  there  was  a  charter  provi- 
9um  in  reference  to  bribery  committed  by 
a  municipal  officer,  and  the  same  crime 
was  made  punishable  by  a  greater  pen- 
alty in  a  code  evheeqttenUy  adopted  by 
the  legislature,  it  was  hetd  that,  as  to 
crimes  committed  after  the  code  was 
adopted,  the  charter  provision  was  re- 
pealed. People  V.  Jaehne,  103  N.  Y. 
182;  People  v,  O'Neil,  109  N.  Y.  251; 
ante,  {{  15, 34, 41.  Acts  in  pari  materia 
should  be  construed  together;  and  on  this 
principle,  the  defimtion  of  the  word 
"owner,"  in  a  subsequent  paving  act, 
was  considered  as  proper  to  be  adverted 
to,^  and  as  applicable  to  the  same  word 
in  prior  acte  on  the  same  subject.  Hol- 
land V.  Baltimore,  11  Md.  186;  New 
Bedford  &  F.  Street  Ry.  Co.  v.  Acush- 
net  Street  Ky.   Co.,    143   Mass.  200; 


Moran  v.  Long  Island  City,  101  N.  Y. 
439. 

Where  a  city  charter  adopted  the  gen- 
eral revenue  act  as  to  the  mode  of  a»- 
sessing  and  collecting  municipal  taxes, 
the  subsequent  repeal  of  the  revenue 
act  and  the  passage  of  a  general  law 
concerning  the  creation  and  govern- 
ment of  municipalities,  which  contained 
provisions  for  asseswing  and  collecting 
their  taxes,  was  held  not  to  alter  the 
powers  and  practice  of  the  city  imder 
ite  charter.  People  v.  Clunie,  70  CaL 
504.  When  gerural  revenue  laws  are  ap- 
plicable to  incorporated  places,  see  post, 
SI  1404-1406.  Provisions  in  a  city 
charter  inconsistent  vnth  amendments  to 
the  Constitution  of  the  State  afterwards 
adopted  are  void.  Public  School  Trus- 
tees v.  Taybr,  30  N.  J.  Eq.  618.  Where 
the  amendment  of  a  provision  of  a  city 
charter  covers  the  entire  ground^  and  is  in 
direct  conflict  with  the  provision,  the 
provision  is  repealed.  Cnamberlain  v, 
Saginaw,  135  Mich.  61.  In  Missouri, 
imder  ite  Constitution  as  to  Freeholders^ 
Charters,  charter  provisions  which  are 
in  conflict  urith  a  general  statute  appli- 
cable to  all  cities  having  a  certain  popu- 
lation are  inoperative,  for  the  provi- 
sions of  a  charter  must  be  in  harmony, 
not  only  with  the  Constitution  of  the 
State,  but  with  its  general  laws  as  welL 
Kansas  aty  v.  Oil  Co.,  140  Mo.  458, 
469;  Kansas  aty  v.  Bacon,  147  Mo. 
259;  Ex  parte  Loving,  178  Mo.  194. 
As  to  Freeholders'  Charters,  eee  ante, 
§63.  Ab  to  the  repeal  of  special  charter 
provisions  by  general  le^slation  ap- 
plicable to  a  aass  of  cities,  see  ante, 
§167. 


Digitized  by 


Google 


44S 


MUNICIPAL   CORPORATIONS 


§237 


repealed,  as  respects  a  particular  municipality,  or  as  respects  all 
municipalities,  laws  of  a  general  nature,  elsewhere  in  force  throughout 
the  State;  yet  a  charter  or  special  act  passed  subsequent  to  the  gen- 
eral law,  and  plainly  irreconcilable  with  it,  will  to  the  extent  of  the 
conflict  operate  a  repeal  of  the  latter  by  implication.  But  by  a  well- 
known  rule,  founded  on  solid  reasons,  such  repeals  are  not  favored; 
and  the  principle  of  implied  repeals  ought  to  be  applied  with  extreme 
caution.^ 

§  237  (89).    Extent  of  Power;  Zdmitatlona;  Oanons  of   Oonstnic- 
tion.  —  It  is  a  general  and  undisputed  proposition  of  law  that 


'  See  cases  cited  to  last  preceding 
section ;  also  St.  Louis  v.  Alexander,  23 
Mo.  483 :  Baldwin  v.  Green,  10  Mo.  410 ; 
State  V,  Binder,  38  Mo.  450.  451 ;  State 
V.  Young  (intoxicatixu;  liquors),  17 
Kan.  414  (where  the  Kansas  cases  on 
the  subject  are  discussed  by  Hortarif 
C.  J.) ;  State  v.  Clarke,  25  N.  J.  L.  54 ; 
State  V,  Douglass,  33  N.  J.  L.  363; 
State  «.  Mills,  34  N.  J.  L.  177,  180; 
Montezuma  v.  Minor,  70  Ga.  191 ;  St. 
Johnsbury  v,  Thompson,  59  Vt.  300. 

The  case  of  State  v.  Clarke,  54  Mo. 
17,  and  of  State  v.  De  Bar,  58  Mo.  395, 
relating  to  the  social  evil  powers  of  the 
dty  of  St.  Louis,  are  highly  instructive 
on  the  question  on  the  effect  of  a  special 
act  upon  the  general  law.  In  each  case 
the  defendant  was  indicted  under  the 
general  criminal  code  of  the  State, 
which  prohibited  the  keeping  of  bawdy 
houses.  In  the  first  case  the  defendant 
pleaded  a  license  from  the  city  to  keep 
such  a  house.  In  1870  the  charter  of 
the  city  was  amended,  and  the  previous 
power  to  "suppress"  such  houses  was 
changed  to  tne  (K)wer  "to  pass  ordi- 
nanceSf  not  inconsistent  with  any  law  of 
the  State,  to  regulate  or  suppress  "  such 
bouses.  Under  this  power  to  regulate, 
tke  city  regulated  such  houses  by  pass- 
ing an  order  licensing  them ;  and  such 
an  ordinance  was  held  to  be  valid  not- 
withstanding the  general  law,  and  to 
have  the  effect  to  prevent  the  enforce- 
ment of  the  general  criminal  law  of  the 
State  within  the  city  of  St.  Louis.  The 
question  was  a  close  one,  but  the  ma- 
jority opinion  of  Naptorij  J.,  in  view  of 
the  legislation  recited  in  it,  seems  to  be 
BOuncT  State  v.  Clark,  54  Mo.  17.  The 
next  year,  1874,  in  consequence  of  the 
decision,  the  charter  of  the  city  was 
amended  in  this  respect,  by  substitut- 
ing the  words  "to  suppress,  but  not 


to  license,  bawdy  houses."  After  this 
act  went  into  effect.  State  v.  De  Bar, 
supra,  arose.  The  defendant  was  in- 
dicted under  the  general  law  of  the 
State  for  keeping  such  a  house.  There 
was  another  provision  in  the  general 
law,  that  the  repeal  of  a  law  sludl  not 
by  implication  revive  a  former  law. 
Ajid  it  was  held  by  a  majority  of  the 
court  that  the  amendment  of  1874, 
which  repealed  the  former  amendment 
of  1870,  aid  not  thereby  revive  the  gen- 
eral criminal  statute  in  the  city  of  St. 
Louis,  and,  as  a  consequence,  that  the 
defendant  could  not  be  convicted. 
This  last  decision  seems  to  the  author 
to  be  erroneous,  on  the  ground  that  the 
Act  of  1870  did  not  ipso  facto  repeal  the 
general  law  in  the  city,  but  such  repeal, 
or  suspension  rather,  was  only  effected 
when  the  city  passed  the  ordinance.  If 
so,  a  repeal  of  the  ordinance  by  the 
council,  without  the  Act  of  1874,  would 
have  left  the  general  law  of  the  State  in 
force  within  the  citv,  and  its  repeal  by 
the  Act  of  1874  would  have  precisely  the 
same  effect.  These  cases  may  be  use- 
fully consulted  on  the  natiue  and  scope 
of  the  power  to  ''regulate.*'  See  also 
Givens  v.  Van  Studdiford,  86  Mo.  149. 
Greneral  power  in  a  municipal  charter 
held  not  to  repeal  by  implication  the 
chartered  rights  of  a  railroad  company. 
State  V,  Jersey  aty,  29  N.  J.  L.  170.  Or 
to  interfere  with  vested  rights.  State  v, 
Jersey  Gty,  34  N.  J.  L.  32,  33. 

A  charter  which  confers  exclusive 
jurisdiction  upon  municipal  authori- 
ties operates  to  repeal  the  general  law 
on  the  same  subject  within  the  munici- 
pality ;  not  so  ordinarily  when  the  char- 
ter confers  concurrent  authority.  Sei- 
bold  V.  People,  86  111.  33.  As  to  repeal 
of  special  provisions  by  general  laws, 
and  vice  versa,  see  ante,  $  167. 
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a  municipal  corporation  possesses  and  can  exercise  the  following 
powers,  and  no  others:  First,  those  granted  in  express  words;  second, 
those  necessarily  or  fairly  implied  in  or  incident  to  the  powers  ex- 
pressly granted ;  third,  those  essential  to  the  accomplishment  of  the 

declared  objects  and  purposes  of  the  corporation,  —  not  simply 

convenient,  but  indispensable.^  Any  fair,  reasonable,  substantial 

^  Smith  v.  Newbem,  70  N.  Gar.  14.  62 ;  Chicago  v,  Norton  MiUiog  Co.,  196 

Referring  to  the  text,  McAllister,  J.,  in  111.  680,  aff'g  97  111.  App.  651 ;  Ladd  v. 

People  V,   Howard,  not  officially  re-  Jones,  61  lU.  App.  684;    Pittsburgh, 

ported,  says :  "  It  is  the  best  summary  &c.  R.  Co.  v.  Crown  Point,  146  Ind.  421 ; 

of  all  the  decisions  upon  that  point  to  Walker  v.  Towle,  166  Ind.  639 ;  McAl- 

be  found  in  all  the  books.''  Text  cited  len  v.  Hamblin,  129  Iowa,  329 ;  Ander- 

and  approved  in  the  following  cases :  son  v.  Wellington,  40  Kan.   173,   176 ; 

CookCo.p.McCrea,93I11.236;  Ottawa  In  re  Pnror,  66  Kan.   724;  Hendei- 

«.  Carey,  108  U.S.  110;  Kelly  v.  Town  son   v.    Covington,    14    Bush    (Ky.), 

of  Milan,  21  Fed.  Rep.  842;    Scott  v,  312;  Nelson  v.    Homer,  48    La.  An. 

Shreveport,  20  Fed.  Rep.  714;    Des-  258;   Mayo  v.  Dover  &  Foxcroft  Vil- 

mond  V.  City  of  JefiFerson,  19  Fed.  Rep.  lage  Fire  Co.,  96  Me.  539 ;    Foster  v, 

483;  /n  re  Lee  Tong,  18  Fed.  Rep.  263;  Worcester,   164  Mass.  419;   Taylor  u 

Eufaula  v.  McNab,  67  Ala.  688 ;  Henke  Bay  Citv  St.  R.  Co.,  80  Mich.  77 ;  Peo- 

V.   McCord,  56   Iowa,  378;    Ravenna  pie  v.  Holly,  119  Mich.  637;   Leach  v. 

V,  Pennsylvania  Co.,  45  Ohio  St.  118;  Cargill,  60  Mo.  316;    State  v.  Butler, 

Corvalis  v.  Carlile,  10  Oreg.  139 ;  Dan-  178  Mo.  272,  approvmg  text ;  JopUn  v. 

ville  V.  Shelton,  76  Va.  325;    Bell  v,  Leckie,  78  Mo.  App.  8;    Kirkwood  v. 

Platteville,  71   Wis.   139;    Oilman  v.  Meramec  Highlands  Co.,  94  Mo.  App. 

Milwaukee,    61    Wis.    688 ;     Blake   v.  637 ;  Christensen  v.  Fremont,  46  Neb. 

Walker,  23  S.  Car.  517;  Charleston  v.  160;  State  v.  Webber,  107  N.  Car.  962; 

Reed,  27  W.  Va.  681 ;  Kansas  v.  Swope,  State  v.  Eason,  114  N.  Car.  787,  citing 

79  Mo.  446;   Portland  v.  Schmidt,  13  text;  Love  v.  Raleigh,  116  N.  Car.  296; 

Ores.  17;    Levy  v.  Salt  Lake  City,  3  State  v.  Higgs,  126  N.  Car.  1014;  Rar 

Utan,  63;    Richmond  v.   McOirr,  78  venna  i;.  Pennsylvania  Co.,  46  Ohio  St. 

Ind.  192,  197.  118;  Markley  v.  Mmeral  City,  68  Ohio 

The  doctrine  «to^  tn  ^  fexf  is  also  St.  430;    Mcintosh  v.  Charleston,  46 

followed,  approved,  applied,  and  illus-  S.  Car.  584 ;    Ysleta  v.  Babbitt,  8  Tex. 

trated  in  the  following  cases :  Bamett  Civ.  App.  432 ;    Ogden  City  v.  Bear 

V.  Demson,   146  U.  S.   136;    Detroit  Lake,  &c.   Irrig.  Co.,   16  Utah,  440; 

Citizens  St.  Ry.  Co.  v.  Detroit  Ry.,  171  Winchester  v,  Redmond,  93  Va.  711; 

U.  S.  48;  s.  c.  22  U.  S.  App.  670,  590:  Lynchbuiig  &  R.  St.  R.  Co.  v.  Dameron, 

Grand  Rapids  EL,  &c.  Co.  v.  Grand  96   Va.   645;    Dimcan  v.    Lynchburg 

Rapids,  &c.  Co.,  33  Fed.  Rep.  669;  (Va.),  34  S.  E.  Rep.   964;    Donable 

Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  v.  Harrisonburg,  104  Va.  533 ;  Tacoma 

Rep.  867 ;  Andrews  v.  Nat.  Foundry  &  Gas  &    Elec.    Light    Co.  v,  Tacoma, 

Pipe  Works,  61  Fed.  Rep.  782;    Los  14  Wash.  288;    FarweU  v,  Seattle,  43 

An«^les  City  Water  Co.  v.  Los  Angeles,  Wash.  141 ;   Trester  v.  Sheboygan,^^^ 

88  Fed.  Rep.  720;   Fort  Scott  v.  Eads  Wis.  496;    Schneider  v.  Menasha,  iR 

Brokerage  Co.,  117  Fed.  Rep.  61;  New  Wis.    298;     Lewis   v.    Alexander,    24 

Decatur  V.  Bernr,  90  Ala.  432 ;  GambiU  Canada  S.  C.  R.  561. 

V.  Erdrich,   143  Ala.  606;    Clevekmd  Imvlied  power  to  appropriate  money 

School  Fum.  Co.  v.  Greenville,  146  Ala.  out  of  city  treasury  to  assist  in  the 

669;   San  Pedro  v.  Southern  Pac.  Ry.  maintenance  of  national  guard  denied. 

Co.,  101  Cal.  333 ;    Durango  v.  Reins-  Knapp  v.  Kansas  City,  48  Mo.  App. 

beig,  16  Colo.  327 ;    Hay  ward  v.  Red  485.    But  the  general  welfare  clause  in 

Cliff  Trustees,  20  Colo.  33 ;  Bridgeport  charter  was  held  to  authorize  pensions 

V.  Housatonic  R.  Co.,  16  Conn.  476 ;  to  members  of  the  police  force.    Cora- 

Crofut   V.    Danbuiy,    65   Conn.    294;  monwealth  v.   Walton,  182    Pa.  373. 

Jacksonville  Electric  L.  Co.  v,  Jackson-  Where  an  act  authorized  existing  cor- 

ville,  36  Fla.  229 ;  Porter  v.  Vinzant,  49  porations  by  vote  of  their  members 

Fla.  213 ;    Keen  v.  Waycross,  101  Ga.  to  alter,  change,  and  amend  the  charters, 

688;    Smith  v.  McDowell,  148  111.  61,  but  did  not  confer  upon  the  corporation 


Digitized  by 


Google 


450  MUNICIPAL   CORPORATIONB  §  237 

doubt  concerning  the  existence  of  power  is  resolved  by  the  courts 
against  the  corporation,  and  the  power  is  denied.^  Of  every  munid-* 
pal  corporation  the  charter  or  statute  by  which  it  is  created  is  its 
organic  act.  Neither  the  corporation  nor  its  officers  can  do  any  act, 
or  make  any  contract,  or  incur  any  liability,  not  authorized  thereby, 
or  by  some  legislative  act  applicable  thereto.  All  acts  beyond  the 
scope  of  the  powers  granted  are  void.'  Much  less  can  any  power 
be  exercised,  or  any  act  done,  which  is  forbidden  by  charter  or 
statute.  These  principles  are  of  transcendent  importance^  and  lie  at 
the  foundation  of  the  law  of  municipal  corporations.  Their  reason- 
ableness, their  necessity,  and  their  salutary  character  have  been  often 
vindicated,  but  never  more  forcibly  than  by  the  learned  Chief  Justice 
Shaw,  who,  speaking  of  municipal  and  public  corporations,  says: 

the  power  to  incoiporate  within  its  74  N.  Y.  338 ;  State  v.  Passaic,  41  N.  J. 
charter  any  grant  of  any  privily  not  L.  90;  Perrine  v.  Farr,  22  N.  J.  L.  356; 
existing  in  the  original  charter ,  it  was  Carron v,  Martin, 26 N.  J.  L.  594:  State 
held  that  the  power  to  establieh  a  puUie  v.  Hudson,  29  N.  J.  L.  104 ;  State  v. 
echool  could  not  be  inferred  from  any  Marion  Co.,  21  Kan.  419;  Green  v. 
power  necessary  for  municipal  exist-  Cape  May,  41  N.  J.  L.  45;  Lord  v. 
ence,  and  that  there  was  no  authority  Oconto,  47  Wis.  386;  Garvey,  In  re, 
under  the  act  for  the  corporation  to  so  77  N.  Y.  523 ;  Smith  v,  Newbuig,  77 
amend  its  charter  as  to  authorize  the  N.  Y.  130 ;  Allen  v,  Galveston,  51  Tex. 
lev^ng  of  a  tax  for  the  maintenance  of  302 ;  Dore  v.  Milwaukee,  42  Wis.  18; 
a  high  school,  or  for  any  other  educa-  Butler  v.  Nevin,  88  111.  575 ;  Kansas 
tionid  purpose.  Nelson  v.  Homer,  48  City  v,  Flanagan,  69  Mo.  22 ;  Bentley 
La.  An.  258.  v.  County  Com'rs,  25  Minn.  259;  Ful- 

*  Text  quoUd  vfith  approval.  Wil-  ton  v.  Lincoln,  9  Neb.  358 ;  Hurford  v, 
liams  V,  Davidson,  43  Tex.  33;  Bren-  Omaha,  4  Neb.  336,  350;  Reisv.  Graff, 
hamv.  Water  Co.,  67  Tex.  542;  Hanger  51Cal.  86.  Text  cited  with  approval  in 
V,  Des  Moines,  52  Iowa,  193;  City  of  Cook  Co.  v,  McCrea,  93  111.  236;  Bii^ 
Corvalis  v.  Carlile,  10  Oreg.  139;  Kirk-  mingham  &  Pratt  M.  Ry.  Co.  v,  Bir- 
ham  t;.  Russell^  76  Va.  956;  Tax  Col-  mingham  Street  Ry.  Co.,  79  Ala.  465; 
lector  V.  Dendmger.  38  La.  An.  261;  Davenport  v.  Klems(ftunidt,  6  Mont. 
Merrill  v.  Monticello,  138  U.  S.  673;  502;  Heiskell  v.  Baltimore,  65  Md.  125 ; 
Hart  V.  Buckner,  2  U.  S.  App.  488;  Dwyerv.atyof  Brenham,65Tex.526; 
Los  Angeles  City  Water  Co.  v.  Los  St.  Johnsbury  v.  Thompson,  59  Vt.  300; 
Angeles,  88  Fed.  Rep.  720:  Ex  parte  Christie  v.  Maiden,  23  W.  Va.  667; 
Florence,  78  Ala.  419;  Newport  v.  Spengler  v.  Trowbridge,  62  Miss.  46  (an 
Batesville  &  B.  Railway  Co.,  58  Ark.  appropriation  to  pay  expenses  of  a  com- 
270;  Von  Schmidt  v,  Wiber,  105  Cal.  mittee  in  endeavoring  to  obtain  legisla- 
151 ;  St.  Louis  v.  Bell  Tel.  Co.,  96  Mo.  lion  from  Congress  held  illegal,  and 
623;  Knapp  v,  Kansas  City,  48  Mo.  payment  enjoined);  Gas  Co.  v.  Par- 
App.  485;  Joplin  v.  Leckie.  78  Mo.  kersburg,  30  W.  Va.  435.  The  citizens 
App.  8 ;  Meday  v.  Rutherford,  65  N.  J.  of  a  city  cannot  confer  upon  its  com- 
L.  645.  mon  council  powers  not  granted  by 

*  McCann  v,  Otoe  Co.,  9  Neb.  324;  charter.  Torrent  v.  Muskegon,  47 
Stewart  V.  Otoe  Co.,  2  Neb.  177:  Sioux  Mich.  115.  Appl^ring  the  rule  in  the 
City  &  P.  R.  R.  Co.  v.  Wasnineton  text,  an  act  authorizing  the  sale  of  mu- 
County,  3  Neb.  30,  42 ;  SomervilTe  v.  nicipal  bonds  at  not  less  than  par  was 
Bickerman,  127  Mass.  272 ;  Boylston  held  not  to  warranMhe  allowance  of  a 
Market  v,  Boston,  113  Mass.  528 ;  Har-  commission  to  a  purehaser  of  the  bonds 
vard  College  v,  Boston,  104  Mass.  470 ;  from  the  city  at  par.  Whelen's  Ap- 
Brimmerv.  Boston,  102  Mass.  19;  Peo-  peal,  108  Pa.  St.  162,  197.  Post, 
pie  V.  Weber,  89   111.   347 ;    Bryan  v.  chapter  on  Municipal  Bonds. 

Page,  51  ^Tex.  532 ;  Francis  v.  Troy, 
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^  They  can  exercise  no  powere  but  those  which  are  conferred  upon 
them  by  the  act  by  which  they  are  constituted^  or  such  as  are  neces- 
sary to  the  exercise  of  their  corporate  powers,  the  performance  of 
their  corporate  duties,  and  the  accomplishment  of  die  purposes  of 
their  association.  This  principle  is  derived  from  the  nature  of  cor- 
porations, the  mode  in  which  they  are  organized,  and  in  which  their 
affairs  must  be  conducted." 

§  238  (90).  Same  Subject.  —  "In  aggregate  corporations,  as  a 
general  rule,"  continues  Chief  Justice  Shaw,  "the  act  and  will  of  a 
majority  is  deemed  in  law  the  act  and  will  of  the  whole,  —  as  the 
act  of  the  corporate  body.  The  consequence  is  that  a  minority  must 
be  bound  not  only  without,  but  against,  their  consent.  Such  an 
obligation  may  extend  to  every  onerous  duty,  —  to  pay  money  to  an 
unlimited  amount,  to  perform  services,  to  surrender  lands,  and  the 
like.  It  is  obvious,  therefore,  that  if  this  liability  were  to  extend  to 
unlimited  and  indefinite  objects,  the  citizen,  by  being  a  member  of  a 
corporation,  might  be  deprived  of  his  most  valuable  personal  rights 
and  liberties.  The  security  against  this  danger  is  in  a  steady  adher- 
ence to  the  principle  stated,  viz.,  that  corporations  can  only  exercise 
their  powers  over  their  respective  mernberSf  for  the  accomplishment  of 
limited  and  defined  objects.  And  if  this  principle  is  important,  as  a 
general  rule  of  social  right  and  municipal  law,  it  is  of  the  highest 
importance  in  these  States,  where  corporations  have  been  extended 
and  multiplied  so  as  to  embrace  almost  every  object  of  human  con- 
cern." ^    The  language  of  another  learned  judge  on  this  subject  is 

^  Per  ShaWy  C.  J.,  in  Spaulding  v.  v.  Mobile  (market-house  case),  5  Port. 

Lowell,  23  Pick.  (Mass.)  71,  74 ;  Bangs  (Ala.)  279 ;  Head  v.  Ins.  Co..  2  CJranch, 

V.  Snow,  1  Mass.  181 ;  Stetson  v.  Kemp-  127;  DeRussy  v.  Davi&  (sale  of  ferry 

ton,  13  Mass.  272;    Willard  v.  New-  lease),  13    La.   An.    468;    People    v. 

bu^port,  12  Pick.  (Mass.)  227;  Keyes  Oakland  Oounty  Bank,  ^.,  1  Doug. 

V.  Westford,  17  Pick.  273,  279;  Oom.  (Mich.)  282;  Montgomery  v.  Montgom- 

V.  Turner,  1  Cush.   (Mass.)  493,  495;  eiy  &  W.  Plank  Road  Ck).,  31  Ala.  76; 

Cooley  V.  Granville,  10  Cush.  56,  57 ;  Burnett,  In  re,  30  Ala.  461.  and  cases 

Merriam  v.  Moody,  25  Iowa,  163 ;  Min-  cited ;  Le  Couteulx  v,  Buffalo,  33  N.  Y. 

turn  V,  Larue,  23  How.  (U.  S.)  435 ;  333 ;  Hayes  v.  Appjleton,  24  Wis.  544 ; 

Lafayette  v.  C^x,  5  Ind.  38;  Paine  v.  People  i;.  River  Raisin  &  L.  E.  R.  Co., 

Spratley,  5  Kan.  525 ;  Vincent  v.  Nan-  12  Mich.  389 ;  Vance  v.  Little  Rock,  30 

tucket,  12  Cush.  (Mass.)  103, 105 ;  Clark  Ark.  435 ;  Indianapolis  v.  Indianapolis 

V.  Davenport,  14  Iowa,  494;  Mays  v.  Gas  Co.,  66  Ind.  396.   Text  approved  in 

Cincinnati,  1  Ohio  St.  268 ;  Gallia  Co.  the  following  cases :   Noyes  v.  Mason, 

v.  Holcomb,  7  0hio,  parti.,232;  Ham-  63  Iowa,  418:  Frank,  In  re,  62  Cal. 

ilton  County  Com'r?  v,  Mighels,  7  Ohio  606;  Green  v.  Cape  May,  41  N.  J.  L.  45. 

St.    109;    Fitch  v,  Pinckard    (taidng  "The  powers  of  all  corporaHons  are 

power),  5  111.  78;    Caldwell  v,  Alton  I'mited  by  the  grants  in  thevr  charters, 

(market  ordinance),  33  111.  416;  Jack-  and  cannot  extend  beyond  them.'*    Per 

Bonville,  Ac.  v.  McConnel,  12  111.  138,  Breese,  J.,  Petersburg  v.  Metzker,  21 

140;    Louisiana  State  Bank  v.  New  111.205.    ''Corporations  have  only  such 

Orleans  Nav.  Co.,  3  La.  An.  294 ;  State  rights  and   powers  as  are  expressly 
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well  chosen,  and  fittingly  supplements  that  which  we  have  quoted  in 
the  preceding  section.  "In  this  country,"  says  Church,  J.,  "all  cor- 
porations, whether  public  or  private,  derive  their  powers  from  legis- 
lative grant,  and  can  do  no  act  for  which  authority  is  not  expressly 
given,  or  may  not  be  reasonably  inferred.  But  if  we  were  to  say  that 
they  can  do  nothing  for  which  a  warrant  could  not  be  found  in  the 
language  of  their  charters,  we  should  deny  them,  in  some  cases,  the 
power  of  self-preservation,  as  well  as  many  of  the  means  necessary 
to  eflFect  the  essential  objects  of  their  incorporation.  And  therefore 
it  has  long  been  an  established  principle  in  the  law  of  corporations, 
that  they  may  exercise  all  the  powers  within  the  fair  intent  and  pur^ 
pose  of  their  creation  which  are  reasonably  proper  to  give  effect  to 
powers  expressly  granted.  In  doing  this,  they  must  [unless  restricted 
in  this  respect]  have  a  choice  of  means  adapted  to  ends,  and  are  not 
to  be  confined  to  any  one  mode  of  operation."  * 

§  239  (91).  Same  Subject;  Principles  of  Oonstraction.  —  The  ex- 
tent  of  the  powers  of  municipalities y  whether  express,  implied,  or 
indispensable,  is  one  of  construction.  And  here  the  fundamental 
and  universal  rule,  which  is  as  reasonable  as  it  is  necessary,  is,  that 
while  the  construction  is  to  be  just,  seeking  first  of  all  for  the  legisla- 
tive intent  in  order  to  give  it  fair  effect,  yet  any  ambiguity  or  fair, 
reasonable,  substantial  doubt  as  to  the  extent  of  the  power  is  to 
be  determined  in  favor  of  the  State  or  general  public,  and  against  the 
State's  grantee.  The  rule  of  strict  construction  of  corporate  powers 
is  not  so  directly  applicable  to  the  ordinary  clauses  in  the  charter 
or  incorporating  acts  of  municipaUties  as  it  is  to  the  chatters 
of  private  corporations;  but  it  is  equally  applicable  to  grants  of 

granted  to  them,  or  as  are  necessary  to  no  officer  for  the  purpose  is  provided  in 
carry  into  effect  the  rights  and  powers  the  charter,  the  authority  to  use  and 
so  granted."  Per  Storrs,  J.,  in  New  employ  the  necessary  machinery  to 
London  v.  Brainard  (illegal  appropri-  make  the  levy  and  collection  was  held 
ation  of  money  to  celebrate  Fourth  of  to  be  implied.  Union  Pacific  Ry.  Ck>. 
July),  22  Conn.  552,  approving  Stetson  v.  Ryan,  2  Wyo.  408.  But  see  s.  c.  in 
V.  Kempton,  13  Mass.  272 ;  Hodges  v.  Supreme  Ck)urt  of  United  States,  113 
Buffalo,  2  Denio,  110.  So,  where  the  U.  S.  516,  where  the  judgment  was  re- 
statute  placed  the  care  of  fire  depart-  versed  on  other  grounds.  Express  au- 
ments  in  the  hands  of  chief  engineers,  a  thority  to  establish  and  maintain  a  pub- 
power  "to  regulate  and  protect  fire  lie  bath  includes  the  power  to  secure  a 
engines,"  Ac.  was  held  not  to  authorize  proper  location  for  it.  Poillon  v.  Brook- 
a  city  to  establish  a  "fire  board"  to  lyn,  101  N.  Y.  132.  The  incidenUd 
have  char^of  that  department.  Ben-  'powers  of  a  municipal  corporation  must 
jamin  v,  Webster,  100  Ind.  15;  anUf  be  germane  to  the  purposes  for  which 
S  41.  it  is  created.  Mobile  v,  YuiUe,  3  Ala. 
*  Bridgeport  v,  Housatonic  R.  Co.,  137  (license  to  bakers) ;  Harris  v.  In- 
15  Conn.  475,  501,  per  Church,  J.  So  tendant  of  Livingston,  28  Ala.  577 
where  power  is  conferred  upon  a  city  (retailing liquors);  Intendant v. Chand- 
council  to  levy  and  collect  taxes,  and  ler,  6  Ala.  899  (retailing  liquors). 
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powers  to  municipal  and  public  bodies  which  are  out  of  the  usual 
range,  or  which  grant  franchises,  or  rights  of  that  nature,  or  which 
may  result  in  public  burdens,  or  which,  in  their  exercise,  touch  the 
right  to  liberty  or  property,  or,  as  it  may  be  compendiously  expressed, 
any  common-law  right  of  the  citizen  or  inhabitant.  The  subject  is 
copiously  illustrated  in  the  notes.*  The  rule  of  strict  construction 
does  not  apply  to  the  mode  adopted  by  the  munfcipality  to  carry  into 
effect  powers  expressly  or  plainly  granted^  where  the  mode  is  not 
limited  or  prescribed  by  the  legislature,  and  is  left  to  the  discretion  of 
the  municipal  authorities.  In  such  a  case  the  usual  test  of  the  validity 
of  the  act  of  a  municipal  body  is.  Whether  it  is  reasonable  ?  and 
there  is  no  presumption  against  the  municipal  action  in  such  cases.' 


*  Superior  v.  Norton,  24  U.  S.  App. 
59  (contract  for  purchase  of  land  for  a 
park  void  because  not  countersigned 
by  city  comptroller) ;  Von  Schmidt  v. 
Widber,  105  Cal.  151,  quoting  text 
(purchase  of  real  estate  as  a  site  for  a 
smallpox  hospital);  Jacksonville  El. 
L.  Co.  V.  Jacksonville,  36  Fla.  229, 264, 

?[Uoting  text;  Smith  v.  Madison,  7 
nd.  86;  Kyle  v.  MaUn.  8  Ind.  34,  57, 
rStuaHy  J. ;  Pittsburgh  C.  C.  &  St.  L. 
Co.  V.  Crown  Point,  146  Ind-  421, 
citing  text:  St.  Paul  v.  Briggs,  ^ 
Minn.  290  (power  to  regulate  pedlers, 
etc.),  citing  text;  State  v,  Higgs,  126 
N.  Car.  1014,  1024,  citing  text;  Mem- 
phis V,  Adams  (implied  power  to  em- 
ploy an  attorney),  9  Heisk.  (Tenn.) 
518;  Tacoma  Gas,  d:c.  Co.  v.  Tacoma, 
14  Wash.  288,  citing  text. 

*  Infra,  {  242;  post,  chapter  on 
Contracts  and  chapter  on  Ordinances, 
where  the  subject  is  fully  considered. 

Caurta  adopt  a  strict  rather  than 
liberal  construction  of  powers:  "It  is  a 
well-settled  rule  ot  construction  of 
gjrants  by  the  legislatiue  to  corpora- 
tions, whether  public  or  private,  that 
onl^  such  powers  and  rights  can  be  ex- 
ercised under  them  as  are  clearly  com- 
prehended within  the  words  of  the  act, 
or  derived  therefrom  by  necessary  [fair 
and  reasonable]  implication,  regard 
being  had  to  the  objects  of  the  grant. 
Any  ambiguity  or  doubt  arising  out  of 
the  terms  used  by  the  legislature  must 
be  resolved  in  favor  of  the  public.^*  Min- 
tum  V,  Larue,  23  How.  (U.  S.)  435, 
436.  Per  Nelson,  J. ,  construing  munici- 
pal charter  as  to  ferry  rights  of  corpora- 
tion thereunder.  In  subsequent  cases 
the  Supreme  Court  has  said  that  a  mu- 
nicipal corporation  ''can  exercise  no 
power  wfaicn  is  not,  in  express  terms  or 


by  fair  implicatum,  conferred  upon  it." 
lliomson  V.  Lee  Co.  (municipal  bond 
case),3WaU.  (U.S.) 320, 327;  Thomas 
V.  Richmond,  12  Wall.  (U.  S.)  349; 
B.  P.  Clark  V,  Davenport,  14  Iowa,  494, 
495;  Merriam  i;.  Moody's  Executors, 
25  Iowa,  163 ;  Nichol  v.  Ms^or,  &c.,  9 
Humph.  252;  Leonard  v.  Canton,  35 
Miss.  189;  where  Fisher,  J.,  gives  a 
clear  exposition  of  the  rationale  of  the 
doctrine  that  corporate  grants  should 
be  strictly  construed.  Douglass  v. 
Placerville,  18  Cal.  643,  647;  Argenti 
V.  San  Francisco,  16  Cal.  255,  282; 
Wallace  v.  San  Jose,  29  Cal.  180.  With 
us,  cities,  towns,  and  municipal  cor- 
porations of  all  kinds  are  created  and 
endowed  with  powers  by  the  l^isla^ 
ture.  These  are  of  a  legislative  and 
administrative  character,  to  aid  in  the 
better  government  of  localities  or  i>or- 
tions  of  the  State.  This  power  exists 
no  further  than  it  has  been  delegated. 
And  municipal  corporations,  in  their 
action,  are  confined  ''to  a  strict  con- 
struction  of  the  grants  of  powers  con- 
tained in  their  charters"  or  acts  of 
incorporation.  Lafayette  v.  Cox,  5 
Ind.  38.  "It  is  proper,  too,  that 
these  powers^  should  be  strictly  con- 
strued, considering  with  how  little 
care  chartered  privileges  are  these  days 
granted.''    Bank  v,  Cbillicothe,  7  Ohio, 

Eart  ii.  31,  35,  per  Hitchcock j  J.;  Coi- 
ns v.  Hatch,  18  Ohio,  523 ;  Port  Huron 
v.  McCall,  46  Mich.  565.  "Boroughs 
and  towns  are,  confessedly,  inferior 
corporations.  They  act  not  by  any 
inherent  right  of  legislation,  like  the 
legislature  of  the  State,  but  their  au- 
thority is  ddegated,  and  their  powers, 
therefore,  must  be  strictly  pursued. 
Within  the  limits  of  their  cliarter,  their 
acts  are  valid ;  without  it  they  are  void.'' 
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The  general  principles  of  law,  stated  in  this  and  in  the  preceding 
sections,  are  indisputably  settled,  but  difficulty  b  often  experienced 


Willard  v.  Killingworth.  8  Conn.  247, 
per  Daggett,  J.,  approved  10  Conn.  442. 
''The  action  of  municipal  corporations 
is  to  be  held  strictly  within  toe  limits 

Erescribed  by  statute.  Within  these 
mits  thev  are  to  be  favored  by  the 
courts.  Powers  expressly  granted,  or 
necessarily  implied,  are  not  to  be  de- 
feated or  impaired  by  a  stringent  con- 
struction." A  municipal  corporation 
has  no  right  to  appropriate  its  revenues 
to  obtain  an  increase  of  its  powers, 
through  persons  sent  by  the  city  coim- 
cil  to  appear  before  the  State  General 
Assembly  and  Congress.  Henderson 
V.  Covington,  14  Bush  (Ky.),  312; 
Spengler  v.  Trowbridge,  62  Miss.  46. 

In  concluding  this  note,  the  author 
may  be  permitted  to  observe  that  the 
principle  of  strict  construction  should 
not  be  pressed  in  any  case  to  such  an 
unreasonable  extent  as  to  defeat  the 
legislative  purpose  fairly  appearing 
upon  the  entire  charter  or  enactment. 
See  Superior  v.  Norton,  24  U.  S.  App. 
59,  eupra.  But  where  the  power  is 
plainly  conferred  and  the  question  re- 
lates only  to  the  mode  of  exercising  that 
power  (where  no  mode  is  prescribed 
by  the  legislature  but  is  left  to  the  dis- 
cretion of  the  municipal  council),  and 
where  the  power  is  one  relating  to  the 
usual  and  ordinary  matters  of  strictly 
local  municipal  rule  and  regulation, 
the  doctrine  of  strict  construction  has 
in  general  no  application,  unless  pei^ 
haps  where  the  municipal  action  is 
plainly  unreasonable  and  oppressive, 
or  violative  of  common  right. 

Perhaps  the  rule  as  it  is  briefly 
expressed  in  the  text  ({§  238,  239) 
best  embodies  the  result  of  the  ad- 

i'udications  upon  this  point,  namely: 
f,  upon  the  whole,  there  be  fair,  rear 
sonable,  substantial  doubt  whether  the 
legislature  intended  to  confer  the  au- 
thority in  question,  particularly  if  it 
relates  to  a  matter  extra^municipal  or 
unusual  in  its  nature,  and  the  exercise 
of  which  will  be  attended  with  taxes, 
tolls,  assessments,  or  burdens  upon  the 
inhabitants,  or  oppress  them,  or  abridge 
natural  or  common  rights,  or  divest 
them  of  their  property,  the  doubt  should 
be  resolved  in  favor  of  the  citizen,  and 
against  the  municipality.  The  rule  as 
here  expressed  has  been  cited  and  ap- 
proved in  Ex  parte  Florence,  78  Ala. 
419;  Grand  Rapidi  Electric,  Ac.  Co. 


17.  Grand  Rapids  Edison,  &c,  Co.,  33 
Fed.  Rep.  659  (holding  that  a  power  to 
make,  amend,  and  repeal  ordinances 
deemed  advisable  for  lighting  streeta  did 
not  confer  control  of  the  streets  to  the 
exclusion  of  the  legislature,  or  author- 
ize the  city  to  granit  the  exdusive  tiee  of 
the  streets  for  electric  lights  for  fifteen 
years).  The  conferring  of  franchises 
upon  other  corporations  is  not  one  of 
the  "common-law"  powers  of  a  muni- 
cipal corporation.  National  Foundry 
and  Pipe  Works  v.  Oconto  Water  Co., 
52  Feci.  29 ;  see  on  appeal  Andrews  v. 
National  Foundry  and  Pipe  Works,  18 
U.  S.  App.  458  (water-works  franchise). 
Other  courts,  however,  have  held  in 
respect  of  light  that  because  making 
provision  to  fight  a  city  is  a  duty  essen- 
tially and  peculiarly  pertaining  to  mu- 
nicipal rule  and  regulation  and  is  not 
an  extrarmunicipal  or  abnormal  power; 
because  light  is  absolutely  essential  to 
the  comfort,  welfare,  and  safety  of  the 
inhabitants  of  the  city ;  because  of  the 
lar^e  necessary  expense  of  erecting  and 
mamtaining  light  and  distribution 
plants;  because  such  plants  are  not 
capable  of  removal  and  are  almost 
valueless  unless  they  can  be  operated 
with  some  profit  or  return  upon  the 
capital  invested :  because  it  is  unusual, 
unnecessary,  and  impracticable  to  have 
two  or  more  fight  plants  and  distribut- 
ing systems  in  the  same  streets;  be- 
cause the  pubfic  are  fuUy  protected  by 
the  State's  power  to  fix  reasonable 
rates  and  to  prohibit  unreasonable 
rates  and  by  tne  pofice  and  taxing 
powers  of  the  State  and  municipafitv ; 
because  without  an  exclusive  right  for 
a  reasonable  time  the  city  may  not  be 
able  to  procure  a  supply  of  light  at  all ; 
because  such  contracts  are  private  or 
proprietary  in  their  nature,  and  not 
govemmerSial;  for  these  and  the  like 
reasons,  under  the  power  "to  provide 
fight  for  the  city  ana  to  make  contracts 
therefor,''  where  not  accompanied  with 
anj;  restrictions  upon  the  mode  of  pro- 
curing light  or  of  exercising  the  power, 
a  citj  may  make  an  exclusive  contract 
for  light  for  a  reasonable  period  and  as 
incidental  thereto  to  give  for  such 
period  the  use  of  its  streets  for  distrib- 
uting pipes,  and  also  as  incidental  and 
in  order  to  induce  the  investment  of 
the  necessaiy  capital,  the  city  has  the 
right  (especiaUy  if  it  expressly  reserves 
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in  their  application,  on  account  of  the  complex  character  of  munici- 
pal duties,  and  the  various,  miscellaneous,  and  frequently  indefinite 
purposes  or  objects  which  municipaUties  are  authorized  to  execute 
or  cany  into  operation.^ 


Usage  as  affecting  Municipal  Powers  and  their  Construction 

§  240  (92).  Usage  and  PreBcxiption.  —  In  England,  municipal 
corporations  claim  and  exercise  many  powers  wholly  in  virtue  of 
long-established  usage,  or  of  prescription,  which  impUes  a  lost  charter 
conferring  such  powers.'  Indeed,  from  immemorial  usage,  powers 
are  recognized  as  valid  which  could  not  lawfully  originate  in  a  royal 
charter.  A  usage  to  give  a  right  must,  however,  be  long  established, 
and  forty  years'  duration  was  not  considered  of  itself  to  be  sufficient 


an  option  to  purchase  the  works)  to 
stipuiate  with  the  persons  furnishing 
the  capital  and  builoing  the  works  that 
it  will  not  itself  compete  or  grant  to 
a  rival  company  the  use  of  its  streets 
to  compete  for  such  limited  period. 
Vicksburg  v.  Vicksburg  Water  Works 
Co.  (thirty-year  contract  sustained),  208 
U.  S.  496;  s.  c.  202  U.  S.  453,  185 
U.  S.  65;  Walla  Walla  v,  Walla  Walla 
Water  Works  Co.,  172  U.  S.  1;  State 
V,  Topeka,  68  Kan.  172 ;  Omaha  Water 
Works  Co,  V.  Omaha,  147  Fed.  Rep.  1 ; 
Newport  v,  Newport  Light  Co.,  84  Ky. 
166,  where  it  is  held  that  it  being  the 
duty  of  a  municipal  corporation  to  light 
its  streets  and  to  furnish  its  inhabit- 
ants with  the  means  of  obtaining  gas 
at  their  own  expense,  and  where  such 
a  corporation  has  the  power  by  legisla- 
tive grant  to  erect  and  maintain  gas 
works  for  that  purpose,  it  necessarily 
follows  that  it  has  the  implied  power 
to  contract  with  others  to  tumish  it  in 
like  manner,  and  may,  therefore,  by 
contract  ^rant  to  a  corporation  the 
exclusive  right  to  the  use  of  its  streets 
for  that  purpose  for  a  term  of  years. 
Water  and  light  stand,  of  course,  upon 
the  same  general  footing. 

"Cases  are  not  infrequent,''  s^^  the 
Supreme  Court  of  the  United  States, 
"where,  under  ^general  power  to  cause 
the  streets  of  a  city  to  be  lighted  or  to 
furnish  its  inhabitants  with  a  supply  of 
water,  without  limitation  as  to  time,  it 
has  been  held  that  the  city  has  no  right 
to  grant  an  exduaive  franchise  for  a  pe- 
Hod  of  years;  h%U  these  cases  do  not  toucf^ 
upon  the  question  how  far  the  city,  in  the 
exercise   of  an  undoubted   power   to 

MAKE    A    PARTICULAR     CONTRACT,     Can 


hedae  it  about  with  limitations  designed 
to  do  little  more  than  bind  the  city  to  carry 
out  the  contract  in  good  faith  and  with 
decent  regard  for  the  rights  of  the  other 
varty."  Opinion  of  Supreme  Court  per 
Mr.  Justice  Brown  in  Walla  Walla 
case,  172  U.  S.  118;  approved  by  the 
Supreme  Court  per  Mr.  Justice  Day 
in  Vicksburg  Water  Works  case,  202 
U.  S.  453,  468.  The  decisions  of  the 
Supreme  Court  in  the  Walla  Walla 
and  Vicksburg  cases,  suvra^  are,  we 
think,  of  great  value  ana  importance 
not  only  to  investors  but  to  the  muni- 
cipalities themselves,  since  they  teach 
them  for  their  own  permanent  ad- 
vantage the  much  needed  lesson  that 
municipalities  must  be  as  honest  as 
other  people.  See  also  chapters  on 
Contracts  and  Public  Utilities,  post. 
Power  to  fUl  up  and  drain  lots  holding 
stagnant  water,  at  the  expense  of  their 
owners,  was  held  not  to  authorize  fill- 
ing them  up  to  a  greater  height  than 
was  necessary  to  abate  the  nuisance. 
Bush  V.  Dubuque,  69  Iowa,  233 ;  infra, 
i  268;  Logan  v.  FVne,  43  Iowa,  524; 
Ex  parte  Sims,  40  Fla.  432.  Power  to 
fUl  up  and  drain  lots  holding  stagnant 
water,  at  the  expense  of  their  owners, 
was  held  not  to  authorize  filling  them 
up  to  a  greater  height  than  was  neces- 
sary to  abate  the  nuisance.  Bush  «. 
Dubuque,  69  Iowa,  233;  infra,  $  268; 
Logan  V.  Pvne,  43  Iowa,  524 ;  Ex  parte 
Sims,  40  Fla.  432. 

*  Spaulding  v.  Lowell,  23  Pick. 
(Mass.)  71 ;  ante,  §{  10-40;  post,  chap, 
viii.,  where  some  of  these  miscellaneous 
or  special  powers  are  considered. 

'  AntSj  chap.  ii.  §  41 ;  chap.  iii.  {  50. 
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for  this  purpose.^  But  usage  in  this  country  has  a  much  more  limited 
operation.  It  is  a  necessary  result  of  the  manner  in  which  our  mu- 
nicipal corporations  are  created  —  viz.,  by  express  legislative  act, 
wherein  their  powers  and  duties  are  wholly  prescribed  —  that  the 
powers  themselves  cannot  be  added  to,  enlarged,  or  diminished  by 
proof  of  usage. 

§  241  (93).  Same  Sabject.  —  In  a  case  in  Massachusetts,  the 
learned  Chief  Justice  Bigelow,  after  stating  the  decision  of  the  Su- 
preme Court,  that  towns  in  Massachusetts  had  no  authority  to  ajh 
propriate  money  for  the  celebration  of  the  Fourth  of  July,  remarks,  in 
relation  to  the  attempt  to  sustain  the  appropriation  on  the  ground  of 
usage:  "Usage  cannot  alter  the  case.  An  unlawful  expenditure  of 
money  by  a  town  cannot  be  rendered  valid  by  usage,  however  long 
continued.  Abuses  of  power  and  violations  of  right  derive  no  sanction 
from  time  or  custom.  A  casual  or  occasional  exercise  of  a  power  by 
one  or  a  few  towns  will  not  constitute  usage.  It  must  not  only  be 
general  and  of  long  continuance,  but,  what  is  more  important,  it 
must  also  be  a  custom  necessary  to  the  exercise  of  some  corporate 
power,  or  the  enjoyment  of  some  corporate  right,  or  which  contrib- 
utes essentially  to  the  necessities  and  convenience  of  the  inhabitants. 
The  usage  relied  on  in  the  present  case  would  not  satisfy  either  of 
these  last-named  requisites,  which  are  necessary  to  give  it  validity."  * 
But  general  and  Umg-corvtinued  usage  is  not  without  its  importance, 
and  usage  of  this  character  may  be  resorted  to  in  aid  of  a  proper  con^ 
struction  of  the  charter  or  statute,  but  no  further.  If  the  language 
be  uncertain  or  doubtful,  a  uniform,  long-established,  and  unques- 
tioned usage  will  be  regarded  by  the  courts  in  determining  the  mode 
in  which  powers  may  be  exercised,  and  to  a  reasonable  extent  in 
determining  the  scope  of  the  powers  themselves ;  but  usage  can  have 
no  room  for  operation  where  the  language  of  the  enactment  is  plain 
and  the  legislative  intent  is  clear  upon  the  face  of  it.' 

»  Chad  V.  Tilsed,  5  J  B.Moore  185.  (Mass.),  318;  Butler  v.  Chariestown, 
As  to  the  proper  office  of  usage  in  Eng-  7  Gray  (Mass.),  12,  16;  Sherwin  v. 
land,  both  as  a  source  of  power  and  to  Bugbee  (validity  of  school  meeting), 
aid  in  the  interpretation  of  charters,  see  16  Vt.  439,  444,  where  Redfidd^  J.,  re- 
Grant  on  Corp.  19, 27, 28, 29, 552, 564.     marks :   ''  In  construing  statutes  appli- 

'  Hood  V,  Lynn,  1  Allen  TMass.),  103.  cable  to  public  corpK>rations,  courts  wiU 
Further  as  to  usages  consult  Willard  v.  attach  no  slight  weight  to  the  uniform 
Newburyport,  12  Pick.  (Mass.)  227 ;  practice  under  them,  if  this  practice  has 
Spaulding  v.  Lowell,  23  Pick.  fMass.),  continued  for  a  considerable  fxeriod  of 
71 ;  Smitnv.  Cheshire,  13  Gray  (Mass.),  time."  Port  of  Mobile  v.  LouisvUle  & 
318;  Butler  v.  Chariestown,  7  Gray  Nashville  R.  Co.,  84  Ala.  115  (use  of 
(Mass.),  12,  16;  Benoit  v.  Conway,  10  street  by  railroad).  It  is  a  rule"  foimded 
Allen,  525,  528.  on  reason  and  common  sense."  says  the 

"  Smith    v.     Cheshire,     13     Gray  Court  of  Appeals  of  Maryland,  that 
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§  242  (94).  Diflcretioiiary  Powers  not  Sabject  to  Jadieial  Oon- 
trol.  —  Power  to  do  an  act  is  often  conferred  upon  municipal  cor- 
porations, in  general  terms,  without  being  accompanied  by  any 
prescribed  mode  of  exercising  it.  In  such  cases  the  common  council, 
or  governing  body,  necessarily  have,  to  a  greater  or  less  extent,  a 
discretion  as  to  the  manner  in  which  the  power  shall  be  used.^    This 


^'doubtful  words  in  a  general  statute  may 
he  expounded  with  reference  to  a  general 
usage;  and  when  a  statute  is  applicable 
to  a  particular  place  ordy,  such  words 
may  he  construed  hy  usage  at  that  vlace" 
Frazier  v.  Warfield  (Inspection  Act  for 
Baltimore),  13  Md.  279,  303;  s.  p. 
Love  V.  Hinckley,  Abt.  Adm.  436.  See 
also  Rex  v,  Chester,  1  Maule  &  Selw. 
101 ;  Rex  v.  Salway,  9  B.  &  G.  424. 

Where  the  true  construction  of  a 
charter  admits  of  doubt,  and  the  con- 
struction adopted  by  the  city  authori- 
ties has  been  acquiesced  in  generally, 
and  acted  upon  oy  third  persons  m 
good  faith,  in  their  transactions  with 
the  city,  it  will  be  precluded  by  the 
courts  in  actions  by  such  third  parties 
from  denying  its  construction  to  oe  the 
true  one,  or  rather,  perhaps,  the  courts 
in  such  cases  wUl  follow  the  practical 
construction  thus  adopted,  acquiesced 
in,  and  acted  on.  Van  nostrup  v.  Madi- 
son City  (on  railroad  bonds),  1  Wall. 
(U.  S.)  291 ;  Meyer  v.  Muscatine  (on 
railroad  bonds),  Ih.  384, 391.  In  Michi- 
gan, a  statute  authorized  a  city  to  issue 
bonds  ''for  the  refunding  of  bonds  and 
evidences  of  indebtedness  already  is- 
sued." It  was  held  to  authorize  the 
issuance  of  bonds  to  refund  judgments. 
Cocieyy  J.,  said :  "There  is  a  principle  of 
law  that  municipal  powers  are  to  be 
strictly  inteipreted,  and  it  is  a  just  and 
wise  rule.  Mimicipalities  are  to  take 
nothing  from  the  general  sovereignty 
except  what  is  expressly  granted.  BvJt 
when  a  power  is  conf erred  which  in  its 
exercise  concerns  only  the  municipality, 
and  can  wrong  no  one,  there  is  not  Ae 
slightest  reason  for  any  strict  or  literal 
interpretation  with  a  view  to  narrowing 
its  construction.  If  the  parties  con- 
cerned have  adopted  a  particular  con- 
struction not  manifestly  erroneous,  and 
which  wrongs  no  one,  and  the  State  is 
in  no  manner  concerned,  the  construc- 
tion ought  to  stand.  That  is  good 
sense,  and  it  is  the  application  of  cor- 
rect principles  in  municipal  affairs." 
Port  Huron  v,  McCall,  46  Mich.  665. 
''Even  if  the  case  had  been  doubtful, 
inasmuch  as  the  city  authorities  have 


given  this  construction  to  the  charter, 
and  bonds  have  been  issued  and  in  the 
hands  of  hona  fide  purchasers  for  value, 
we  should  have  felt  bound  to  acquiesce 
in  it."  Van  Hostrup  v.  Madison  City, 
1  Wall.  291.  As  to  holding  munici- 
pality bound  by  the  practical  construc- 
tion, see  Washington  County  v. 
Williams,  111  Fed.  Rep.  801;  Keith 
County  V.  Citizens  Sav.  &  Loan  Assoc., 

116  Fed.  Rep.  13;  Wetzell  v.  Paducah, 

117  Fed.  Rep.  647;  Schmitz  v,  Zeh,  91 
Minn.  290;  97  N.  W.  Rep.  1049; 
Washington  County  v.  David  (Neb.), 
89  N.  W.  Rep.  737. 

' '  Square  dealing  " ;  municipalities 
not  immune  from  moral  obligation. 
Corporations,  equally  with  individu- 
als, are  held  to  a  careful  adherence  to 
truth  in  their  dealing  with  mankind, 
and  cannot,  by  their  representations 
or  silence,  involve  others  in  onerous 
engagements,  and  thus  defeat  the  cal- 
culations and  claims  their  own  conduct 
has  superinduced.  Zabriskie  v.  Cleve- 
land, C.  &  C.  R.  CJo.,  23  How.  (U.  S.) 
381 ;  Bissell  v.  Jeffersonville,  24  How. 
(U.  S.)  287;  National  Life  Ins.  Co.  v. 
Board  of  Education,  62  Fed.  778; 
Hitchcock  V,  Galveston,  96  U.  S.  341 ; 
Hughes  County  v.  Livingstone,  104 
Fed.  306,  316;  Hackett  v.  Ottawa,  99 
U.  S.  86,  96. 

"The  rule  of  ordinary  morals  applies 
as  strongly  to  a  municipality  as  to  an 
individual."  Columbus  Water-Works 
Co.  V.  Columbus,  48  Kan.  99 ;  Green's 
Brice's  Ult.  Vir.,  372,  note  A;  and 
Aurora  Water  Ck>.  v.  Aurora,  129  Mo. 
540:  Baxter  Springs  v.  Baxter  Springs 
light  Co.,  64  Kan.  591,  598. 

The  author  ventures  to  express  the 
opinion  that  in  the  cases  and  within 
the  limitations  stated  bv  Judge  Cooley, 
supra,  the  principle  that  the  courts 
will  follow  the  practical  construction 
adopted  bv  the  municipality  ought  to 
be  applied  more  freely  than  seems  to 
have  been  the  case,  where  such  a  course 
is  necessary  to  prevent  injustice  to 
third  persons. 

»  Evansville,  I.  &  C.  R.  Co.  v,  Evans- 
ville  (power  to  subscribe  stock  and  to 
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discretion,  where  it  is  conferred  or  exists,  cannot  be  judicially  inter- 
fered with  or  questioned  except  where  the  power  is  exceeded  or  fraud 
is  imputed  and  shown,  or  there  is  a  manifest  invasion  of  private 
rights.  Thus,  where  the  law  or  charter  confers  upon  the  cUy  council^ 
or  local  legislature f  power  to  determine  upon  the  expediency  or  necessity 
of  measures  relating  to  the  local  government,  their  judgment  upon 
matters  thus  committed  to  them,  while  acting  within  the  scope  of 
their  authority,  cannot  be  controlled  by  the  courts.  In  such  case 
the  decision  of  the  proper  corporate  body  is,  in  the  absence  of  fraud, 
final  and  conclusive,  unless  they  transcend  their  powers.*    Thus,  for 


borrow  money),  15  Ind.  395 ;  Kelly  v. 
Milwaukee,  18  Wis.  83;  Slack  v.  Rail- 
road Co.,  13  B.  Mon.  1 ;  Bridgeport  v. 
Railroad  Co.,  15  Conn.  475,  501,  per 
Church,  J.;  Harrison  v,  Baltimore,  1 
Gill  (Md.)i  264 ;  Cincinnati  v,  Gwynne, 
10  Ohio,  192;  Markle  v,  Akron,  14 
Ohio,  586.  Where  a  municipal  corpora- 
tion is  entrusted  with  the  execution  of  a 
power,  and  is  not  confined  to  a  particu- 
lar mode,  but  has  a  discretion  in  the 
choice  of  means,  a  plain  case  of  abuse 
must  be  shown,  resulting  in  an  injury  to 
the  petitioner,  to  warrant  an  injunction 
against  the  corporation.  Pa^  v.  St. 
I^uis  (special  assessment),  20  Mo.  136; 
Oolton  V.  Hanchett,  13  111.  615;  Bush 
V,  Carbondale,  78  111.  74;  Mayor  of 
Baltimore  v.  Gill,  31  Md.  375 ;  Holland 
V.  Baltimore,  11  Md.  186 ;  suvra,  §  241 ; 
post,  §306 ;  Dodd  v,  Hartford,  25  Conn. 
232 ;  Sheldon  v.  School  District,  lb,  224 ; 
Lockwood  V.  St.  Louis,  24  Mo.  20; 
Deane  v.  Todd,  22  Mo.  90 ;  Brooklyn  v. 
Meserole,26  Wend.  (N.  Y.)  132;  Union 
Pacific  Ry.  Co.  v.  Ryan,  2  Wyo.  408; 
8.  c.  on  appeal  sub  nom.  Union  Pacific 
Ry.  Co.  V.  Cheyenne,  113  U.  a  516; 
PoiUon  V.  Brooklyn,  101  N.  Y.  132.  A 
power  "to  remove  or  confine  persons 
having  infectious  or  pestilential  dis- 
eases'' confers  atdhonty  to  select  the 
means  of  carrying  it  out,  and  a  city  may, 
under  such  a  power,  rent  a  house  to  be 
used  as  a  smallpox  hospital.  Ander- 
son V.  O'Conner,  98  Ind.  168.  See 
chapters  on  Contracts  and  Taxation, 
post'  Wells  V.  Atlanta,  43  Ga.  67; 
Coulson  V.  Portland,  Deady  R.  481; 
post,  §  273,  idso  chap,  xxxii.  In  respect 
to  the  legislaiive  functions  of  a  municipal 
body,  the  courts  are  bound  to  presume 
that  they  will  exercise  any  discretion 
with  which  they  are  clothed  properly, 
and  that  they  had  sufficient  reasons  for 
doing  an  act,  the  result  of  such  discre- 
tion.    Railroad  Co.  v.  Mayor  of  New 


York,  1  Hilton  (N.  Y.),  562 ;  Des  Moines 
Gas  Co.  V.  Des  Moines,  44  Iowa,  505, 
508;pos/,  §689. 

By  statute  in  Canada,  certain  supe- 
rior courts  have  power  in  their  discre- 
tion to  set  aside  oy-laws  for  illegality, 
on  the  application  of  persons  interested, 
but  these  courts  will  not  entertain  an 
application  to  set  aside  a  by-law  on  a 
matter  of  fact,  which,  according  to 
municipal  act,  or  a  by-law  passed  under 
it,  should  be  ascertained  and  finally 
determined  by  an  officer  of  the  corpora- 
tion, unless  perhaps  fraud  or  corrupt 
conduct  be  imputed  to  such  officer. 
See  Michie,  In  re,  11  Upper  Can.  C.  P. 
379. 

^  Illustrative  cases:  United  States 
V.  New  Orleans,  31  Fed.  Rep.  537; 
Denver  v.  Campbell,  33  Colo.  162 ;  Fel- 
lowes  V.  New  Haven,  44  Conn.  240; 
Dibble  v.  New  Haven,  56  Conn.  199; 
Whitney  v.  New  Haven,  58  Conn.  450, 
457 ;  Danielly  v.  Cabaniss,  52  Ga.  211 ; 
Poulan  V.  Atlantic  C.  L.  R.  Co.,  123  Ga. 
605;  Carr  v.  Augusta,  124  Ga.  116; 
Dunham  v.  Hyde  Park,  75  111.  371; 
Sheridan  v,  Colvin,  78  111.  237 ;  Stevens 
V,  St.  Mary's  Training  School,  144  IlL 
336,  343 ;  Terre  Haute  v,  Terre  Haute 
Waterworks  Co.,  94  Ind.  305;  Kitchel 
V.  Union  County  Com'rs,  123  Ind.  540 ; 
Robling  V.  Pike  County  Com'rs,  141 
Ind.  522 ;  Seward  v.  Liberty,  142  Ind. 
551;  Gosport  v.  Pritchard,  156  Ind. 
400,  405;  Lincoln  Sch.  Tp.  v.  Union 
Trust  Co.,  36  Ind.  App.  113;  Tax- 
payers V.  Sewerage  Company,  108  La. 
569,  quoting  text;  Droz  v.  Baton 
Rouge,  36  La.  An.  307;  Hov^  v. 
Mayo,  43  Me.  322 ;  Alberger  v.  Balti- 
more, 64  Md.  1 ;  Madison  v.  Harbour 
Board,  76  Md.  395 ;  Parks  v.  Boston, 
8  Pick.  (Mass.)  218;  Baker  v.  Boston, 
12  Pick.  (Mass.)  184 ;  Fay,  Petitioner, 
15  Pick.  (Mass.)  243;  Torrent  v, 
Muskegon,  47  Mich.  115;    Sheidley  v. 
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example,  if  a  city  has  power  to  grade  streets,  the  courts  will  not  in- 
quire into  the  necessity  of  the  exercise  of  it,  or  the  refusal  to  exercise 
it,  nor  whether  a  particular  grade  adopted,  or  a  particular  mode  of 
executing  the  grade,  is  judicious.^  So,  if  a  city  has  power  to  build  a 
market  house,  the  courts  cannot  inquire  into  the  size  and  fitness  of 
the  building  for  the  object  intended.'  So,  in  the  absence  of  fraud, 
the  court  refused  to  interfere  by  injunction  with  the  action  of  the 
city  council  in  agreeing  to  rent  a  room  for  city  purposes  for  twen^ 
years  and  to  pay  for  the  same  in  advance*'  So,  also,  the  tise  of  the 
revenue  of  a  city,  above  that  set  apart  by  law  for  the  payment  of 
interest  on  its  bonded  debt  and  for  a  sinking  fund,  is  within  the 
discretion  of  the  municipal  authorities,  and  the  court  will  not  in- 
terfere by  mandamus  to  require  a  part  of  it  to  be  applied  to  the 
payment  of  a  judgment  before  there  is  an  ascertained  surplus  over 
expenditures.^ 

§  243  (95).  The  Sabject  Ulnatrated.  —  So,  also,  where,  by  its 
charter,  a  municipal  corporation  is  empowered,  if  it  deems  the  public 
welfare  or  convenience  requires  it,  to  open  streets  or  make  public  imn 
provements  thereon,  its  determination,  whether  wise  or  unwise,  can- 
not be  judicially  revised  or  corrected.*  On  the  ground  that  it  is  the 
province  of  the  municipal  authorities,  and  not  of  the  judicial  tribu- 
nals, to  determine  what  improvements  shall  be  made  in  the  streets 
and  highways  of  the  corporation,  the  court,  on  application  of  citizens, 

Ljmch,  95  Mo.  487,  498;    Heman  v,  sioner),  43    Me.    322;     Benjamin    v. 

Schulte,  166  Mo.  409;   State  v.  Gates,  Wheeler,  8  Gray,  409,  413;  Kichmond 

190  Mo.  540 ;    Parker  v.  Concord,  71  v.  McGirr  (purchase  of  land  for  public 

N.  H.  468,  citing  text;   Ryan  v.  Pat-  buildings),   78  Ind.   192,  citing  text; 

erson,  66  N.  J.  L.  533;  Kraft  v.  Board  Wabash  R.  Go.  v.  Defiance,  10  Ohio 

of  Education,  67  N.  J.  L.  512 ;  Carling  Cir.  Ct.  27,  quoting  text. 
V.  Jersey  City,  71  N.  J.  L.  154 ;  Talcott        »  Spaulding    v.    Lowell,    23    Pick. 

V,  Buffalo,  125  N.  Y.  280,  rev'g  57  Hun  (Mass.)  71,  80.    So  where  a  city  has 

(N.  Y.),  43 ;  Konrad  v.  Rogers,  70  Wis.  power  to  lease  real  estate  at  a  ''reason- 

492,  493 ;    Kendall  v.  Frey,  74  Wis.  able  ren^/'  the  council  is  to  determine 

26;   Le  Feber  v.  West  Allis,  119  Wis.  what  is  reasonable,  and  their  discretion 

608.  in  the  absence  of  fraud  cannot  be  ju- 

Where  a  common  council  was  au-  dicially  revised.    Schanck  v.  Mayor,  69 

thorized  by  the  city  charter  to  coiv-  N.  Y.  444. 

struct  breakwaters,  <&c.,  and  to  defray  '  Moses  v.  Risdon,  46  Iowa,  251 ; 
the  cost  thereof  by  special  assessments  quare,  and  compare  Churrison  v.  Co- 
upon the  property  benefited,  and  was  cago,  7  Bissell,  480. 
required  to  determine  the  amounts  to  ^  East  St.  Louis  v.  Zebley,  110  U.  S. 
be  charged  to  each  lot,  it  was  held  that  321.  More  fully,  po«t,  chap.  xvi. 
the  action  of  the  council  in  determining  '  Methodist  r.  Chureh  v.  Baltimore, 
what  property  would  be  benefited  was  6  Gill  (Md.),  391.  ^  Passing  ordinances 
conclusive,  while  its  decision  of  what  in  relation  to  opening,  &c.  of  streets,  is 
amounts  should  be  chaiged  to  each  the  exercise  of  legislative,  not  judicial 
lot  could  be  reviewed.  Teegarden  v.  power.  Wiggin  v.  Mayor,  Ac.  of  New 
Racine,  56  Wis.  545.  York,  9  Paige,   16.     See  chapter  on 

^  Hovey  v.  Mayo  (street  commis-  Eminent  Domain,  post. 
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refused  to  compel  a  city  to  cover  over  an  open  draining  canal  of  long 
standing,  it  "not  appearing  to  be  a  nuisance  in  the  legal  sense  of  the 
word."  *  So  where  it  is  made  the  duty  of  the  city  to  remove,  as  far 
.  as  they  may  be  able,  every  nuisance  which  may  endanger  health,  the 
courts,  unless  the  power  be  transcended,  cannot  ordinarily  interfere 
to  control  the  manner  in  which  this  shall  be  done.'  But  the  power 
to  abate  nuisances,  like  all  other  municipal  powers,  must  be  reason- 
ably exercised;  and  although  the  power  be  given  to  be  exercised  in 
any  manner  the  corporate  authorities  may  deem  expedient,  it  is  not 
an  unlimited  power,  and  such  means  only  are  intended  as  are  reason- 
ably necessary  for  the  public  good;  wanton  or  unnecessary  injury 
to  private  property  and  private  rights  are  not  thereby  authorized.* 
And  generally  the  judicial  tribunals  will  not  interfere  with  municipal 
corporations  in  their  internal  police  and  administrative  government, 
unless  they  are  transcending  their  powers  or  some  clear  right  has 
been  withheld  or  vo-ong  perpetrated  or  threatened.* 

§  244  (96).  Public  Powers  and  Trusts  Incapable  of  Delegation. 
—  The  principle  is  a  plain  one,  that  the  public  powers  or  trusts  de- 
volved by  law  or  charter  upon  the  council  or  governing  body,  to  be 
exercised  by  it  when  and  in  such  manner  as  U  shall  judge  best,  carir 
not  he  delegated  to  others}  This  principle,  its  scope  and  limitations,  is 
best  shown  by  examples  of  its  application  to  actual  cases.  Thus, 
where,  by  charter  or  statute,  local  improvements,  to  be  assessed  upon 
the  adjacent  property  owners,  are  to  be  constructed  in  "such  manr 

^  Inhabitants  v.  New  Orieans,   14  commenced,  and  to  retain  counsel  for 

La.  An.  462.  the  county.    Scollay  v.  Butte  County, 

'  Baker  v.  Boston,  12  Pick.  (Biass.)  67  Cal.  249.    The  municipality  cannot 

184.    See  also  Kelly  i;.  Milwaukee,  18  delegate  to  a  private  individual  the 

Wis.  83 ;    Goodrich  v.  Chicago,  20  111.  defence  of  an  action  against  it,  even  if 

445.    Further  as  to  nuisances,  see  chap-  he  be  under  an  agreement  to  hold  it 

ter  on  Ordinances,  post;    Index,  Nuir  harmless  for  all  damages  and  costs. 

•ances.  Shelby  v.  Miller,  114  Wis.  660.    Whilst 

■  Babcock  v.  Buffalo,  66  N.  Y.  268,  the  common  council  has  authority  to 

where  the  city  was  enjoined  from  filling  employ  an  attorney  to  represent  the 

up  plaintiff's  slip  in  the  canal,  because,  city  in  a  litigation,  it  cannot  delegate 

under  the  circumstances,  it  was  not  a  to  the  attorney  so  employed  the  power 

proper  exercise  of  the  power  to  abate  to  employ  other  and  additional  coun- 

nuisances.  sel.    Knight  v.  Eureka,  123  Cal.  192; 

*  State  V.  Swearingen,  12  Ga.  23;  Bowling  Green  v.  Gaines,  123  Ky.  662; 

mpra,  §  241 ;  post,  chap.  xxxi.  96  S.  W.  Rep.  852;  Huron  v.  Campbell, 

»  Lowery   v.    Lexington,    116    Ky.  3  S.  Dak.  2X)9;  post,  chapter  on  Con- 

157,  quoting  text;    Corpus  Christi  v.  tracts;    Index,  Attorney.    The  coimcil 

Central  Wharf  &  Warehouse  Co.,   8  cannot  appoint  ministerial  agents  by 

Tex.  Civ.  App.  94;    East  St.  Louis  v.  ordinance  and  authorize  them  to  ap- 

Thomas,  11  111.  App.  283.    The  board  point   additional   agents.     Tampa   v. 

of  supervisors  of  a  county  cannot  dele-  balomonson,  35  Fla.  446 ;    Ridgeway 

gate  to  others  the  power  to  determine  v.  Michellon,  42  N.  J.  L.  405. 
whether,  and  if  so  when,  a  suit  shall  be 
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ner  as  the  common  council  shall  prescribe "  by  ordinance^  it  is  not 
competent  for  the  council  to  pass  an  ordinance  delegating  or  leaving. 
to  any  oflScer  or  committee  of  the  corporation^  the  power  to  deter- 
mine the  mode,  manner,  or  plan  of  the  improvement.  Such  an 
ordinance  is  void,  since  powers  of  this  kind  must,  as  above  shown,^ 
be  exercised  in  strict  conformity  with  the  charter  or  incorporating 
act.' 


'  Supra,  a  238,  239. 

'  State  V.  Hauser,  63  Ind.  155: 
State  V.  Bell,  34  Ohio  St.  194 ;  Birdsall 
V,  Clark,  73  N.  Y.  73 ;  N.  Y.,  &c.  True- 
tees,  In  re,  57  How.  Pr.  (N.  Y.)  500; 
Thompson  v,  Schermerhom,  6  N.  Y. 
92,  relatinj^  to  grading  and  levelling 
streets  |  affirming  s.  c.  9  Barb.  152,  ana 
approving  in  the  main  the  views  there 
expressed  by  Mr.  Justice  Cody.  Phelps 
V.  Mayor,  Ac.,  of  New  York,  112  N.  Y. 
216;  Matter  of  Emigrant  Ind.  Sav. 
Bank,  75  N.  Y.  388 ;  BirdsaU  v.  Clark, 
73  N.  Y.  73;  Matter  of  Presbytery  of 
New  York,  9  Daly,  116,  afif'd  80  K  Y. 
642;  Brooklyn  v,  Breslin,  57  N.  Y. 
591,  distinguishing  Thompson  v.  Scher- 
merhom, aupra;  State  v.  Jersey  City, 
25  N.  J.  L.  309:  see  28  N.  J.  L.  500; 
post,  S§  661,  1236,  1447.  Indianapolis 
V,  Indianapolis  Gas  Co.,  66  Ind.  396; 
Baltimore  9.  Scharf,  54  Md.  499,  citinz 
this  section.  Same  principle  applied 
in  similar  case,  Ruggles  v.  Collier,  43 
Mo.  359,  holding  that  where  the  chajter 
gave  the  city  power  to  require  streets 
to  be  paved,  '^in  all  cases  where  the  cU^ 
council  shall  deem  it  necessary,"  it 
could  not  by  ordinance  make  the  mayor 
the  judge  of  the  necessity  for  paving. 
'  R^iffirmed  but  distinguished,  Shehan 
V.  Gleason,  46  Mo.  100 ;  East  St.  Louis 
V.  Wehrung,  50  111.  28.  So,  where  the 
charter  gives  the  city  council  power  to 
construct  sewers  of  such  ''dimensions  as 
may  be  prescribed  by  ordinance,"  the 
council  cannot  by  ordinance  require 
sewers  to  be  constructed  of  such  di- 
mensions as  may  be  deemed  requisite 
by  the  city  engineer.  St.  Louis  v. 
Clemens,  43  Mo.  395,  overruling  St. 
Louis  V.  Eters,  36  Mo.  436 ;  reaffirmed, 
St.  Louis  V.  Clemens,  52  Mo.  133 ;  Jack- 
son Co.  V.  Brush,  77  111.  59  (issuing 
bonds).  See  further  State  v.  New 
Brunswick,  30  N.  J.  L.  395 ;  Meuser  v. 
Risdon,  36  Cal.  239 ;  Hydes  v.  Joyes, 
4  Bush  (Ky.),  464 ;  Darhng  v.  St.  Paul, 
19  Minn.  389,  citing  text. 

A  direction  in  an  ordinance  provid- 
ing for  the  construction  of  a  sewer  that 


the  enpineer  shaU  ^  the  grade  is  not 
unlawful.  The  fixing  of  the  grade  is 
merely  an  executive  or  ministerial 
fimction.  Rich  v.  Woods,  118  Ky.  865. 
An  ordinance  for  paving  a  street  pro- 
vided for  bids  for  sheet  asphalt,  aspnalt 
block,  or  bitulithic  pavine,  the  material 
to  he  used  to  be  determined  by  the  board 
of  awards  after  the  bids  had  been 
opened.  Held,  that  the  ordinance  dele- 
gated to  the  board  of  awards  a  minis- 
terial fimction  only,  and  that  the  dele- 
gation was  valid.  Baltimore  v.  Gahan, 
104  Md.  145;  64  Atl.  Rep.  716.  When 
a  charter  authorized  a  city  by  ordi- 
nance ''to  erect  lamps  and  to  provide 
for  lighting  the  city,"  &c.,  the  delega- 
tion of  the  power  so  conferred  to  a  com- 
mittee whose  action  was  to  be  final,  was 
declared  illegal.  Minneapolis  Gas  Light 
Co.  V,  Minneapolis,  36  Minn.  159.  The 
doctrine  of  the  text  applied  where  a 
citv,  empowered  to  erect  and  regulate 
puolic  wharves,  and  iix  the  rates  of 
wharfage  thereat,  imdertook  to  lease 
the  wharf,  farm  out  its  revenues,  and 
delegate  a  person  to  fix  the  rates. 
Matthews  v.  Alexandria,  68  Mo.  115; 
post,  chapter  on  Taxation.  So,  where 
a  charter  directed  the  common  council 
to  appoint  a  time  when  persons  inter- 
ested in  an  application  for  opening  a 
street  would  be  beard,  the  council  must 
itself  fix  the  time,  and  cannot  delegate 
that  duty  to  the  clerk.  If  it  does  so, 
its  proceedings  will  be  set  aside  on  cer- 
tiorari or  other  direct  proceeding. 
State  V.  Jersey  aty,  25  N.  J.  L.  309; 
State  V.  Jersey  City,  26  N.  J.  L.  444; 
State  V,  Paterson,  34  N.  J.  L.  163.  The 
text  is  cited  and  approved  in  the  fol- 
lowing cases:  Birdsall  v.  Clark,  73 
N.  Y.  73 ;  State  v.  Trenton^  42  N.  J.  L. 
74 ;  Parker  v.  New  Brunswick,  30  N.  J. 
L.  395 ;  State  v.  Paterson,  34  N.  J.  L. 
163.  A  municipal  corporation  cannot 
delegate  powers  conferred  upon  and  to 
be  exercised  by  i/  to  a  street  committee 
or  others,  Whyte  v,  Nashville  (side- 
walk assessment),  2  Swan  (Tenn.), 
364.    See  Smith  v.  Morse,  2  Cal.  524; 
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So,  where  a  power  —  for  example,  the  power  to  issue  licenses  —  is 
granted  by  law,  or  by  an  ordinance  duly  passed,  to  the  mayor  and 
(ddermenf  they  are  constituted  to  act  as  one  deliberative  body,  to  the 
end  that  they  may  assist  each  other  by  their  united  wisdom  and 
experience,  and  the  result  of  their  conference  be  the  ground  of  their 
determination :  where  this  is  the  case,  the  board  of  aldermen  cannot, 
even  by  a  vote,  delegate  the  power  to  the  mayor  alone.*  But  the 
principle  that  the  exercise  of  municipal  powers  or  discretion  cannot 
be  delegated  does  not  prevent  a  corporation  from  appointing  agents 
and  empowering  them  to  make  contracts,  or  from  appointing  com- 


Oakland  v.  Carpenter,  13  Cal.  540; 
Murray  v.  TuckerJlO  Bush  (Ky.),  240; 
compare  State  v.  Atlantic  City,  34  N.  J. 
L.  99,  108.  See  Brooklyn  v.  Breslin, 
57  N.  Y.  591,  distinguishing  Thompson 
V,  Schermerhom,  supra.  A  delegation 
of  power  is  of  course  valid  when  ex- 

Ereesly  authorized  by  the  legislature, 
rooklyn  v.  Breslin,  supra;  State  v. 
Paterson,  34  N.  J.  L.  163;  post,  §§  1236, 
1383. 

^  Day  V.  Green,  4  Cush.  433,  and 
cases  there  cited.    Further,  as  to  dele- 

rktion  of  power,  Coffin  v.  Nantucket, 
Cush.  269 ;  Ruggles  v.  Nantucket,  1 1 
Cush.  433;  Clark  v.  Washington,  12 
Wheat.  40,  54;  Cooley,  Const.  Lim. 
204;  Northern  Cent.  R.  Co.  v,  Balti- 
more, 21  Md.  93 ;  Winants  v.  Bayonne, 
44  N.  J.  L.  114;  State  v,  Paterson,  34 
N.  J.  L.  163 ;  Haynes  v.  Cape  May,  52 
N.  J.  L.  180;  Yoimg  v.  Atlantic  City, 
60  N.  J.  L.  125 ;  Slocum  v.  Ocean  Grove, 
59  N.  J.  L.  110 ;  LambertviUe  v.  Apple- 
gate,  73  N.  J.  L.  110. 

Where  a  city's  charter  commits  to 
the  council  exdusivdy  the  control  of  the 
city's  finances,  and  does  not,  in  express 
terms,  or  by  fair  implication,  authorize 
the  delegation  to  an  a^ent  of  a  discre- 
tion to  sell  its  bonds  without  limitation 
as  to  price,  it  was  held  that  the  city 
cannot  delegate  to  the  mayor  power 
to  sell  the  bonds  at  his  discretion  as  to 
price.  Blair  i;.  Waco,  75  Fed.  Rep.  800. 
When  the  statute  gives  the  council 
power  to  fix  license  fees  for  revenue,  it 
cannot  delegate  the  power  so  to  do  to 
the  mayor,  or,  in  his  absence,  to  the 
recorder.  Thurlow  Medical  Co.  v, 
Salem,  67  N.  J.  L.  111.  Power  to  re- 
voke  a  liquor  license  cannot  be  delegated 
by  the  common  council  to  the  mayor 
acting  alone.  Cajfoondale  v.  Wade, 
106ID.  App.  654.  Power  of  mayor  and 
aldermen  as  to  choosing  site  for  mai^ 


kets  cannot  be  delegated  to  commis- 
sioners. State  V.  Paterson,  34  N.  J.  L. 
163. 

A  grant  by  the  council  of  a  corpo- 
ration to  build  a  street  railroad  must 
be  made  by  ordinance  directly  to  the 
parties  to  he  therein  named,  and  the  at^ 
thoriiy  to  make  the  grant  cannot  be  dele- 
gated by  the  council  to  any  officer  or 
board.  State  v.  Bell,  34  Ohio  St.  194. 
So  where  the  city  built  a  pier  in  respect 
of  which  it  was  authorized  to  fix  tolls 
for  its  use  and  collect  the  same.  It 
leased  it  to  a  party ;  failing  to  keep  the 
pier  in  repair,  the  lessee  brought  an 
action  for  damages;  the  power  of  the 
council  not  being  subject  to  delegation, 
the  lease  was  declared  void.  Lord  v, 
Oconto,  47  Wis.  386 ;  s.  p.  Lauenstein 
V.  Fond  du  Lac,  28  Wis.  336 ;  Mullarky 
i;.  Cedar  Falls,  19  Iowa,  21 ;  Gale  v. 
Kalamazoo,  23  Mich.  344;  Milhau  v. 
Sharp,  19  Barb.  435 ;  Rogers  v.  Collier, 
43  Mo.  359;  EastSt.  Lomsv.  Wehrun^, 
50  111.  28.  Any  work  not  done  withm 
the  time  specined,  the  common  councU 
was  required  to  cause  to  be  done  by 
contract  or  otherwise.  An  ordinance 
directed  that  the  superintendent  of 
streets  should  ''cause  the  work  to  be 
done,"  thus  delegating  the  precise  au- 
thority conferreof  upon  it.  This  was 
held  to  be  unauthonzed.  The  charter 
conferred  the  power,  said  the  court,  to 
cause  it  to  be  done  by  contract  or  other- 
wise ;  this  required  the  exercise  of  dis- 
cretion and  iudgment  as  to  the  manner 
in  which  tne  work  should  be  done. 
The  legislature  said  it  must  be  the  judg- 
ment of  the  council,  and  they  at- 
tempted to  invest  the  superintendent 
of  streets  with  its  exercise.  This  they 
had  no  power  to  do;  they  could  not 
delegate  the  power  thus  conferred. 
BiiSall  V,  Clark,  73  N.  Y.  73. 
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mittees  and  inyesting  them  with  duties  of  a  ministerial  or  adminis- 
trative character.^ 

A  municipal  council  having  authority  to  pave  streets  at  the  primary 
expense  of  the  city,  directed  the  making  of  the  pavements  of  one  or 
the  other  of  specified  materials,  but  giving  to  the  owners  of  abutting 
lots,  on  whom  the  expense  would  ultimately  fall,  the  privilege  of 
selecting  which,  and  reserving  to  the  street  committee  the  authority 
to  select,  in  case  the  lot-owners  failed,  and  authorized  the  mayor  to 
execute  a  contract  accordingly,  which  was  done.  It  was  objected  by 
the  city  that  this  contract  was  invalid :  (1 )  because  the  city  could 
not  delegate  the  power  to  the  mayor  to  make  it;  and  (2)  because 
the  mayor  could  not  delegate  to  the  lot-owners  the  power  of  deter- 
mining the  kind  of  materials.  The  Supreme  Court  of  the  United 
States,  while  admitting  that  "the  council  could  not  delegate  all  the 
power  conferred  upon  it "  in  this  respect,  yet  held  that  it  could  do  its 
ministerial  work  by  agents,  and  that  there  was  here  no  unlawful  dele- 
gation of  power.* 

§  245  (97).  Legislative  Powers  cannot  be  surrendered  or  bar- 
gained away.  —  Powers  are  conferred  upon  municipal  corporations 
for  public  purposes;  and  as  their  legislative  powers  cannot,  as  we 
have  just  seen,  be  delegated,  so  they  cannot  without  legislative  aw- 
thority,  express  or  implied,  be  bargained  or  bartered  away.  Such 
corporations  may  make  authorized  contracts,  but  they  have  no 
implied  power,  as  a  party,  to  make  contracts  or  pass  by-laws  which 

^  Hannibal  &  St.  J.  R.  Co.  v,  Marion  Where  the  charter  gave  the  common 

County,  36  Mo.  294 ;  Schenl^  v.  Com-  coimcil  power  to  "ordain  by-laws  re- 

monwealth,  36  Pa.  St.  29 ;   Stewart  i;.  latin^  to  wharveSf  and  the  anchoring, 

Coimcil  Bluffs,  58  Iowa,  642 ;  Harcourt  moving,  and  mooring  of  vessels,"  and 

V,  Asbunr  Park,  62   N.    J.    L,    158;  **to  appoint  all   necessary  officers  to 

Kramratn  v,  Albany,  127  N.  Y.  575,  carry  the  by-laws  into  effect,"  and  the 

aff'e  53  Hun,  206 ;  People  v.  Green,  64  council  passed  a  bv-law  creating  the 

N.  X.  606,  rev'g  6  Hun,  11 ;  Dancer  v.  office  of  superintendent  of  wharves,  and 

Mannington,   50   W.   Va.   322,  citing  giving  him  ''full  power  to  order  and 

text.  r^ulate,  whenever  requested  by  the 

Under  authority  "to  regulate  the  owner  or  lessee  of  any  vmarf,  the  moor- 
numbering  of  houses,"  the  board  of  ing  of  vessels  at  such  wharf ,"  such  a  bv- 
aldermen  may  authorize  the  appropri-  law  is  not  void  as  delegating  to  tne 
ate  city  officer  to  renumber  a  street,  superintendent  of  wharves  the  making 
Van  Ingen  v.  Hudson  Realty  Co.,  106  of  regulations  which  the  charter  gave 
N.  Y.  App.  Div.  444.  Where  the  tax-  the  council  alone  the  power  to  make, 
payers  have  approved  of  the  purchase  Gregory  v.  Bridgeport,  41  Conn.  76. 
pnce  and  site  of  land  to  be  purchased,  See  chapters  on  Contracts  and  Corpor- 
the  devolution  ufmn  the  city  solicitor  of  ate  Meetings,  post, 
the  duty  of  obtaining  a  proper  deed  to  *  Hitchcock  v,  Galveston.  96  U.  S. 
the  land  was  not  an  unlawful  delega-  341.  If  a  contract  should  be  i^valid 
tion  of  power,  such  duty  being  purely  because  of  the  delegation  of  powers,  it 
ministerial  or  administrative.  Ecroyd  may  be  ratified  by  the  council  lb. 
V.  Coggeshall,  21  R.  I.  1,  citing  text.  Index,  Curative  Acts,  Ordinances. 
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shall  cede  away,  control,  or  embarrass  their  legislative  or  govern- 
mental powers,  or  which  shall  disable  them  from  performing  their 
public  duties.^     The  cases  cited  mark  the  scope  and  illustrate  the 

^  Richmond  Gaslight  Co.  v.  Middle- 
town  (eae  contract),  59  N.  Y.  228; 
Lord  t;.  Oconto,  47  Wis.  386,  approving 
text ;  Matthews  v,  Alexandria,  68  Mo. 
115;  Bodine  v,  Trenton  (boundaries  of 
streets),  36  N.  J.  L.  198;  State  v.  New 
Brunswick,  30  N.  J.  L.  395;  Indian- 
apolis V.  Indianapolis  Gas  Co.,  66  Ind. 
396,  approving  text ;  Milhau  v.  Sharp, 
27  N.  Y:  611 ;  lU.  Ac.  Co.  r.  St.  Louis, 
2  Dillon  C.  C.  70;  Gale  v.  Kalar 
mazoo  (market-house  contract),  23 
Mich.  344;  Louisville  Citv  Railroad 
Co.  V.  Louisville,  8  Bush  (Ky.),  415; 
Covington,  Ac.  R.  R.  Co.  v.  Covington, 
9  Bush  (Ky.),  127 ;  People's  Railroad 
V.  Memphis  Raiboad,  10  Wall.  38,  50; 
Presb.  Church  v.  Mayor,  &c.  of  New 
York,  5  Cow.  538;  followed,  Stuy- 
vesant  v.  Mayor,  &o>.  of  New  York,  7 
Cow.  588;  Western  Sav.  Fund  Society 
V.  Philadelphia,  31  Pa.  St.  175;  Lehigh 
Water  Co.*s  Appeal,  102  Pa.  St.  515; 
San  Francisco  Gas  Lieht  Co.  v.  Dunn, 
62  Cal.  580;  Mayor,  &c.  of  Albany,  In 
re  23  Wend.  277;  New  York  &  H.  R. 
Co.  V.  Mayor,  Ac,  1  Hilt.  (N.  Y.)  662. 
668;  Martin  v.  Mayor,  Ac,  1  Hill 
(N.  Y.),  541,  545;  Goszler  v.  George- 
town, 6  Wheat.  593;  Sedgw.  Const, 
and  St.  Law,  634 ;  State  v.  Graves.  19 
Md.  351,  373;  Bryson  v.  Philadelphia, 
47  Pa.  St.  329 ;  Owley,  Const.  Lim. 
206;  Albany  St.,  6  Abb.  Pr.  (N.  Y.) 
273;  Britton  v.  Mayor,  &c.  of  New 
York,  21  How.  Pr.  R.  251 ;  New  York 
V.  Second  Av.,  &c.  Co.,  32  N.  Y.  261; 
Dingman  v.  People,  51  111.  277 ;  Brim- 
mer V.  Boston,  102  Mass.  19 ;  Johnson 
V.  Philadelphia,  60  Pa.  St.  445 ;  State  v. 
an.  Gas  Co.,  18  Ohio  St.  262,  295; 
Jackson  i;.  Bowman,  39  Miss.  671; 
Oakland  v.  Carpentier,  13  Cal.  640, 
opinion  of  Bcddynn,  J. ;  Smith  v.  Morse, 
2  Cal.  524 ;  Louisville  City  Railway  v, 
Louisville,  8  Bush  (Ky.),  415;  Karst 
V.  St.  Paul,  &c.  R.  Co.,  22  Minn.  118; 
Peru  V.  Gleason,  91  Ind.  566 ;  Brenham 
t;.  Water  Co.,  67  Tex.  542;  National 
Bank  v.  St.  Joseph,  31  Fed.  Rep.  216; 
ante,  §  92  and  note;  post,  §§  277, 
1215:  Mahoning  County  v.  Young, 
16  U.  S.  App.  253;  Winter  v.  Mont- 

fomery,  83  Ala.  589;  Illinois  Central 
lospital  V,  Jacksonville,  61  111.  App. 
199,  citing  text;  Snouffer  v.  Cedar 
Rapids,  <&c.  R.  Co.  118  Iowa,  287, 
304 ;  North  Baltimore  Pass.  R.  Co.  v. 


Baltimore,  75  Md.  247,  citing  text; 
Lake  Roland  El.  R.  Co.  v.  Baltimore, 
77  Md.  352 ;  Detroit  v.  Ft.  Wayne  & 
E.  R.  Co.,  90  Mich.  646,  654 ;  Flynn  t?. 
Little  Falls  El.  &  W.  Co.,  74  Minn.  180; 
State  V.  St.  Paul  aty  R.  Co.  78  Minn. 
331;  Goff  V.  Nolan,  62  How.  Pr. 
(N.  Y.)  323 ;  Gas  Light  &  Coke  Go.  v. 
Columbus,  50  Ohio  St.  65 ;  Wabash 
R.  Co.  V.  Defiance,  10  Ohio  CJir.  Ct.  27, 
quotine  text.  Compare  Attorney-Gen- 
eral V.  Mayor,  Ac.  of  New  York,  3  Duer 
(N.  Y),  119,  131,  147;  Davis  v.  Same, 
14  N.  Y.  506,  532 ;  Costar  v.  Brush,  25 
Wend.  628 ;  Brooklyn  v.  City  Raihoad 
Co.,  47  N.  Y.  475. 

It  has  been  by  some  courts  held 
that  one  legidcUiare,  in  the  enactment  of 
laws,  cannot,  even  by  contract,  put  it  out 
of  the  power  of  a  subsequent  legislature  to 
repeal  or  amend  them;  cannot  thus  sur- 
render a  portion  of  its  sovereign  power. 
Debolt  V,  Ins.  and  Trust  Co.,  1  Ohio  St. 
564;  Plank  R.  Co.  v,  Husted,  3  Ohio 
St.  578,  per  Bartley,  C.  J.,  dissenting ; 
Matheny  V.  Goldem  5  Ohio  St.  375; 
Mott  V.  Pa.  Raihx)ad  Co.,  30  Pa.  St.  9  ; 
Newton  v.  Mahonins  County  Com'rs, 
100  U.  S.  548;  American  R.  Tel.  Co.  v. 
Hess,  125  N.  Y.  641;  Henderson  v. 
Ogden  aty  R.  Co.,  7  Utah,  199.  But 
see,  in  Supreme  Court  of  the  United 
States,  as  to  legislative  contracts  to 
exempt  from  taxation,  &c.,  Home  of  the 
Friendless  v.  Rouse,  8  Wall.  (U.  S.)  430, 
and  prior  cases  cited,  and  the  vigorous 
dissent  (lb.  441),  which  seems,  were  the 
question  open,  to  be  the  sound  view ;  at 
all  events,  it  is  clear  that  "An  alleged 
surrender  or  suspension  of  a  power  of 
government  respecting  any  matter  of 
public  concern  must  be  shown  by  clear 
and  inequivocal  lan^ua^e ;  it  cannot  be 
inferred  from  any  inhibitions  upon  par- 
ticular officers  or  special  tribunals,  or 
from  any  doubtful  or  uncertain  ex- 

greesions."  Wheeling  and  Belmont 
iridge  Co.  V.  Wheeling  Bridge  Co.,  138 
U.  S.  287;  Safety  Insulated  Wire  & 
Cable  Co.  v.  Baltimore,  25  U.  S.  App. 
166;  ante,  chap.  iv.  more  fully;  also 
Cooley,  Const.  Lim.  127,  280;  Sedg. 
Const,  and  St.  Law,  616,  633;  chapter 
on  Taxation  and  post,  §§  704,  1215. 

Vicksburg  Water  Case.  —  The  Vicks- 
buiig  case  came  the  third  time  before 
the  Supreme  Court  of  the  United  States 
in  Vicksburg  V.  Vicksburg  Water  Works 
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application  of  this  salutary  principle  in  a  great  variety  of  circum- 
stances, and,  for  the  protection  of  the  citizen,  it  is  of  the  first 
importance  that  it  shall  be  maintained  by  the  courts  in  its  full 
extent  and  vigor. 

§  246  (98).  Imperative  and  Discretionary  Powers  distingoiahed.  — 
It  is  often  material  to  determine  whether  a  duty,  imposed  by  law  or 
charter  upon  municipal  corporations  or  public  ofiScers,  is  impercUive 
or  discretionary.  This  is  always  a  question  of  legislative  intention, 
and,  therefore,  of  construction.  The  general  tests  to  ascertain  this 
intention,  propounded  in  the  cases  cited,  are  of  doubtful  value.    The 

Co.,  206  U.  S.  496,  decided  May  27,  has  been  too  frequentlv  declared  to 
1907.  The  charter  of  Vicksburg  author-  admit  of  doubt.  Los  Angeles  v,  Los 
ized  the  city  to  provide  '*for  the  erection  Aneeles  City  Water  Co.,  177  U.  S.  658 
and  maintenance  of  a  system  of  waJter  Walla  Walla  v.  Walla  Walla  Water  Co. 
works  to  supply  the  city  with  water,  172  U.  S.  1,  7;  New  Orleans  Water 
and  to  that  end  to  contract  with  a  party  works  Co.  v.  Rivers,  115  U.  S.  674; 
or  parties  who  shall  build  and  operate  Freeport  Water  Co.  v.  Freeport,  180 
the  water  works."  This  was  the  only  U.  S.  587,  593."  By  a  subseauent 
legislative  authority  of  the  city  in  act  of  the  legislature,  passed  in  1904, 
respect  of  water.  No  authority  was  any  city  of  Mississippi  was  empowered 
given  in  terms  to  the  city  to  grant  an  to  prescribe  by  ordinance  maximum 
exclusive  right,  to  make  an  exclusive  rates  and  chturges.  Under  this  last 
contract,  or  limiting  the  power  of  the  legislative  authority  the  city  fixed 
legislature  subsequently  to  regulate  or  maximum  chaiiges  for  the  use  of  water 
reduce  water  rates.  The  contract  of  less  than  the  maximum  rates  fixed  in 
the  city  of  Vicksburg  with  the  Water  the  ordinance  and  contract  of  1886. 
Company  contidned  an  agreement  on  The  Supreme  Court  of  the  United 
behalf  of  the  cit^r  that  the  grantees  States  decided  that  the  contract  rates 
''shall  have  the  right  to  make  such  were  valid,  and  that  the  subsequent 
rates  and  chaiges  for  the  use  of  said  action  attempting  to  reduce  them  was 
water  as  they  may  determine,  pro-  unconstitutional  and  void.  The  opin- 
vided  that  sucti  rates  and  charges  snail  ion  of  the  court,  which  was  unani- 
not  exceed  fifty  cents  for  eacri  thou-  mous,  concludes  as  follows : 
sand  gallons  of  water."  The  ordinance  ^ ''  In  the  light  of  these  decisions  [in 
by  its  terms  ran  for  thirty  years,  and  Mississippi!,  and  others  might  be  cited, 
contained  an  agreement  by  the  city  to  we  reacn  the  conclusion  that,  under  a 
pay  during  that  period  a  stipulated  broad  grant  of  power,  conferring,  with- 
rental  for  certain  hydrants  for  public  out  restriction  or  limitation,  upon  the 
use.  city  of  Vicksburg  the  right  to  make  a 
The  question  in  the  third  case  was  contract  for  a  supply  of  water,  it  was 
stated  (page  508)  as  follows:  "Had  within  the  right  of  the  city  council, 
the  city  authority,  under  the  charter  in  the  exercise  of  this  power,  to  make  a 
of  Vicksburg,  passed  in  1886,  to  make  binding  contract,  fixing  a  maximum 
a  binding  contract  fixing  maximum  rate  at  which  water  should  be  supplied 
rates  for  water  supplied  to  private  con-  to  the  inhabitants  of  the  city  for  a  lim- 
sumers  for  a  ddinite  period,  thirty  ited  term  of  years  [thirty  years  in  this 
years  in  the  present  case?  "  It  was  oh-  case],  and,  in  the  absence  of  a  showing 
jected  that  the  city  could  not  thus  sur-  of  unreasonableness  'so  gross,'  as  the 
render  or  bai^gain  away  its  legislative  court  of  Mississippi  has  said,  'as  to 
power.  But  the  court  said  (page  508)  strongly  suggest  fraud  or  corruption,' 
^' that  a  State  mav,  in  matters  o/praj9rie-  this  action  of  the  coimcil  is  binding, 
tary  rights,  exclude  itself  from  tne  right  and  for  the  time  limited  puts  the  right 
to  make  regulations  of  this  kind,  or  au-  beyond  legislative  or  municipal  altera- 
thorize  municipal  corporations  to  do  so,  tion  to  the  prejudice  of  the  other  con- 
when  the  power  is  clearly  conferred  tracting  paity." 
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words  that  a  corporcUion  or  officer  "may  "  act  in  a  certain  way,  or  that 
it  ''shall  be  lawful"  to  act  in  a  certain  way,  may  be  imperative. 
On  this  subject  some  of  the  cases  declare  the  doctrine  that  what 
public  corporations  or  officers  are  empowered  to  do  for  others,  and 
that  which  is  beneficial  to  them  or  to  the  public  to  have  done,  the 
law  holds  they  ought  to  do,  especially  if  the  law  specifically  or  ade- 
quately supplies  them  with  the  means  of  executing  the  power.  The 
power  in  such  cases  is  conferred  for  the  benefit  of  others  or  of  the 
public;  and  the  intent  of  the  legislature,  which  is  the  test  in  such 
cases,  ordinarily  seems,  under  such  circumstances,  to  be  to  impose  a 
positive  and  absolute  duty.  But,  under  other  circumstances,  where 
the  act  to  be  done  does  not  affect  third  persons,  and  is  not  clearly 
beneficial  to  them  or  the  public,  and  the  means  for  its  performance 
are  not  thus  supplied,  the  words,  "  may  *'  do  an  act,  or  it  is  "  lawful " 
to  do  it,  do  not  mean  '/must,"  but  rather  indicate  an  intent  in  the 
legislature  to  confer  a  discretionary  power.*    Each  case,  we  repeat. 


*  Mason  v.  Fearson  (duty  of  city 
under  tax  law),  9  How.  (U.  S.)  248, 
259,  per  Woodbury ^  J.,  and  authorities 
there  cited.  In  Hurford  i;.  Omaha,  4 
Neb.  336,  350,  the  subject  is  fully  ex- 
amined, and  certain  tests  to  ascertain 
the  legislative  intention  are  stated. 
Veazie  v.  China,  50  Me.  518,  526.  It  is 
the  settled  doctrine  in  New  York,  that 
where  a  public  or  municipal  corporation 
or  body  is  invested  with  power  to  do  ar^ 
act  which  the  public  interests  require  to 
he  done,  and  the  means  for  its  complete 
performance  are  placed  at  its  disposal, 
not  only  the  execution,  but  the  proper 
execution  of  the  power,  may  be  insisted 
on  as  a  duty,  though  the  statute  con- 
ferring it  be  only  permissive  in  its  terms. 
Mayor,  Ac.  of  New  York  v.  Furze,  3 
Hill,  612,  holding  corporation  liable  for 
omitting  its  duty  to  repair  sewers,  al- 
though it  would  not  have  been  liable 
for  having  omitted  to  construct  them 
originally.  Approved  16  N.  Y.  162, 
note,  per  Setden,  J.;  per  DeniOy  J.,  9 
N.  Y.  168,  458;  per  Allen,  J.,  lb,  461. 
The  same  doctrine  has  been  declared 
in  New  Jersey,  State  v.  Newark,  28  N.  J. 
L.  491 ;  Seiple  v.  Elizabeth,  27  N.  J.  L. 
407;  Reed  v,  Bainbridge,  4  N.  J.  L. 
351,  358.  Compare  Reock  v.  Newark, 
33  N.  J.  L.  129.  See  further  chapter  on 
Actions,  post. 

When  words  are  imperative,  and 
when  directory,  see  further  Grant,  Corp. 
34,  35 ;  Rex  v.  Mayor,  ^.  of  Hastings, 
5  Bam.  k  Aid.  692,  note;  Attorney- 
General  V.  Lock,  3  Atk.  164;   Rex  v. 


Mayor,  &c.  of  Chester,  1  Maule  &  Sel. 
101;  Rex  v.  Bailififs,  &c.,  1  Bam.  & 
Cress.  86;  3  Bam.  &  Cress.  272; 
Leavenworth  &  D.  M.  R.  Co.  t;.  Platte 
County  Court,  42  Mo.  171 ;  St.  Joseph 
&  D.  C.  R.  Co.  V,  Buchanan  County 
Court,  39  Mo.  485;  Grant  v.  Erie,  69 
Pa.  St.  420;  s.  c.  8  Am.  Rep.  272; 
Goodrich  V,  Chicago,  20  111.  445,  au- 
thority to  city  "to  remove  all  obstruc- 
tions m  the  harbor,''  held  not  impera- 
tive. /&.  Ottawa  V.  People,  48  111.  233 ; 
Carr  v.  Northern  Liberties,  35  Pa.  St. 
324;  Jolietv.Verley,35I11.58;  Wilson 
v.  Mayor,  &c.,  1  Denio,  595.  An  act 
that  "the  city  council  are  hereby  au* 
thorized  to  elect  a  recorder,  in  whom 
they  may  vest  exclusive  jurisdiction 
of  all  violations  of  their  ordinances," 
imposes  the  duty  to  elect  this  officer. 
The  language  is  mandatory,  and  not 
discretionaiy.  Vason  v,  Augusta,  38 
Ga.  542.  Tne  expression,  in  a  supple- 
mental charter,  *'it  shall  be  lawfid," 
construed  not  to  enjoin  an  iinperative 
duty  on  the  corporation.  Seiple  v. 
Elizabeth,  27  N.  J.  L.  407;  Stemes  v. 
Franklin  Co.,  48  Mo.  167.  Held  to  be 
imperative:  Rock  Island  Co.  Sup.  v. 
United  States,  4  WaU.  (U.  S.)  435,  445 
("may,  if  deemed  advisable,  levy  a 
sj^ial  tax,"  Ac.);  Provisional  Mu- 
mcipality  of  Pensacola  v,  Lehman.  13 
U.  S.  App.  411,  425  ("authorized  to 
execute  aeeds  .  .  .  whenever  it  shall 
be  shown  to  the  satisfaction  of  .  .  . 
and  it  shall  appear  equitable  to  said 
board  of  commissioners,"  &c.).   Private 
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must  be  largely  decided  on  its  own  circumstances,  and  the  legis- 
lative intent  gathered  from  the  whole  act.    No  positive,  inflexible, 
or  stereotyped  rule  can  be  laid  down. 

§  247  (99).  Same  Sabject.  —  It  is  also  sometimes  difficult  to  de- 
termine whether  specific  duties  prescribed  by  the  charter  or  incor- 
porating act  rest  upon  the  corporation  or  upon  the  aldermen  or  other 
officers  named  in  their  individual  capacity.  The  question  also  is  one 
of  construction.  The  general  rule  is  this :  that  where  powers  per- 
taining to  the  duties  of  a  corporation  are  conferred  upon  those  who 
officially  represent  the  corporation,  such  powers,  unless  the  contrary 
appears,  are  deemed  to  be  conferred  upon  them  in  their  corporate, 
not  their  individual  character;  in  other  words,  upon  the  corporation 
itself.^ 

§  248  (100).  Exemption  of  Mmiicipai  Bevenaes  from  Jadicial 
Seisnre  for  Debts.  —  Municipal  corporations  are  instituted  by  the 
supreme  authority  of  a  State  for  the  public  good.  They  exercise,  by 
delegation  from  the  legislature,  a  portion  of  the  sovereign  power. 
The  main  object  of  their  creation  is  to  act  as  administrative  agencies 
for  the  State,  and  to  provide  for  the  police  and  local  government  of 
certain  designated  civil  divisions  of  its  territory.^  To  this  end  they 
are  invested  with  certain  governmental  powers  and  charged  witi 
civil,  political,  and  municipal  duties.  To  enable  them  beneficial^  to 
exercise  these  powers  and  discharge  these  duties,  they  are  clothed 
with  the  authority  to  raise  revenues,  chiefly  by  taxation,  and  subor- 
dinately  by  other  modes,  as  by  licenses,  fines,  and  penalties.  The 
revenue  of  the  public  corporation  is  the  essential  means  by  which  it 
is  enabled  to  perform  its  appointed  work.  Deprived  of  its  regular 
and  adequate  supply  of  revenue,  such  a  corporation  is  practically  de- 
stroyed, and  the  ends  of  its  erection  thwarted.'    Based  upon  consid- 

action   for    breach    of   statutory  dvly^  for  filling  the  vacancy,  but  vests  in  the 

when,  Heeney  v.  Sprague,  11  R.  I.  466.  survivors.    People  t>.  Palmer,  52  N.  Y. 

Rule  in  the  English  courts.    Addison  83;  People  v.  Syracuse,  63  N.  Y.  291, 

on  Torts  (4th  £ng.   ed.),   1054.    See  297;  distinguishing  People  v.  Nostrand, 

further,  post,  §§  805,  1489,  1493,  1515,  46  N.  Y.  375^  where  the  statute  pro- 

1573,  1600.  vided  for  filhng  the  vacancy  in  the 

'  Cionrad  p.  Ithaca,  16  N.  Y.  158,  per  commission. 

Sdden,  J.,  p.  170;  Hickok  v.  Platts-  Where  all  are  notified  to  attend,  a 

burg,  15  Barb.  427;  Glidden  v.  Unity,  majority  may  act.    Post^  §  413,  note, 

30  N.  H.  104,  119;  post,  §§  387,  433,  522;  Astor  v.  New  York,  62  N.  Y.  567, 

1655  e^  069.    A  power  coniferred  by  Stat-  580.     Presumption  as  to  notice,  lb.; 

ute  upon  three  or  more  persons  as  com-  post,  chap,  xxxii. 

missioners,  or  otherwise,  for  a  public  *  Ante,  chap.  ii.  §§  9,  40. 

purpose.  18  not  extinguished  by  the  •  Text    approved;    Saloy    v.    New 

death  oi  one,  where  no  provision  exists  Orleans,  33  La.  An.  79.    Taxes  can  only 
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erations  of  this  character,  it  is  the  settled  doctrine  of  the  law  that  not 
only  the  public  property  but  also  the  taxes  and  public  revenues  of 
such  corporations  cannot  be  seized  under  execution  against  them/ 
either  in  the  treasury  or  when  in  transit  to  it.  Judgments  rendered 
for  taxes,  and  the  proceeds  of  such  judgments  in  the  hands  of  officers 
of  the  law,  are  not  subject  to  execution  unless  so  declared  by  statute. 
The  doctrine  of  the  inviolability  of  the  public  revenues  by  the  cred- 
itor is  maintained,  although  the  corporation  is  in  debt,  and  has  no 
means  of  payment  but  the  taxes  which  it  is  authorized  to  collect.' 


he  collected  under  authority  from  the 
legislature.  Even  in  the  case  of  taxes 
levied  under  judicial  direction  for 
the  payment  of  judgments  recovered 
against  a  city,  a  court  of  chancery  can- 
not, without  legislative  authority,  col- 
lect them  through  the  agency  of  a  re- 
ceiver appointed  by  it  at  the  instance 
of  the  creditors.  Meriwether  v.  Gar- 
rett, 102  U.  S.  472.  See  also  Weaver 
V.  Ogden  City,  111  Fed.  Rep.  323.  See 
more  fully,  post,  chapters  on  Municipal 
Bonds,  Mandamus,  and  Remedies. 

»  Jersey  Gty  v.  Horton,  38  N.  J.  L. 
88;  Brown  v.  Gates,  Treasurer,  &e.,  15 
W.  Va.  131.  As  to  the  levy  of  execution 
on  the  public  or  private  property  of  a 
munidpal  corporation,  see  post,  §§  992, 
993. 

■  Edgerton  v.  Municipality,'  1  La.  An. 
435,  where  the  subject  is  ably  discussed 
in  the  opinion  of  Roet,  J.  He  says: 
"  On  the  first  view  of  this  question  there 
is  something  very  repugnant  to  the 
moral  sense  m  the  idea  that  a  municipal 
corporation  should  contract  debts,  and 
that,  having  no  resources  but  the  taxes 
which  are  due  to  it,  these  should  not  be 
subjected  by  legal  process  to  the  satis- 
faction of  its  creditors.  This  considerar 
tion,  deduced  from  the  principles  of 
moral  duty,  has  only  given  way  to  the 
more  enlaiged  contemplation  of  the 
great  and  paramount  interests  of  pub- 
Be  order  and  the  principles  of  govern- 
ment.'* lb,  440 ;  8.  p.  Municipality  v. 
Hart,  6  La.  An.  570.  This  case  holds 
that  a  judgment  in  favor  of  the  cor- 
pK)ration  for  a  fine  incurred  for  a  viola- 
tion of  a  municipal  ordinance  is  exempt 
from  execution ;  but  that  an  ordinary 
debt  due  the  corporation  (as  on  a  bond 
taken  for  paving)  is  liable  to  be  seized. 
But  quoere.  InlBdgerton  v.  Municipal- 
ity, supra,  it  was  decided  that  the 
public  taxes  and  revenues  of  the  cor- 
poration could  not  be  seized  under 
execution,  notwithstanding  the  general 
provision  of  the  Code  of  Practice  of 


LouLdana,  authorizing  the  seizure, 
under  execution,  of  "all  sums  of 
money  which  may  be  due  to  the 
debtor  in  whatsoever  right,"  —  this 
general  language  being  construed  to 
refer  alone  to  rights  of  property,  and 
not  to  taxes  imposed  for  tne  protection 
of  those  lights.  So  in  New  Orleans  & 
C.  R.  Co.  V,  Municipality,  7  La.  An. 
148,  it  was  held  that  perpetual  eround 
rents,  created  and  intencied  by  the  leg- 
islature to  form  part  of  the  permanent 
revenue  of  the  city  to  enable  it  to  ex- 
ercise its  municipal  powers  of  police 
and  local  government,  cannot  be  sold 
on  execution  against  the  corporation. 
In  Police  Jury  v.  Michael,  4  La.  An.  84, 
a  seizure  of  public  buildings,  &c.  by  a 
creditor  was  enjoined. 

The  public  nature  of  municipal  cor- 
porations is  well  illustrated  oy  the 
decision  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  United 
States  V.  Baltimore  &  O.  R.  Co.,  17 
Wall.  (U.  S.)  322.  The  case  involved 
the  right  of  Congress  to  levy  a  tax  upon 
the  income  or  property  of  a  municipal 
corporation,  and  viewing  such  a  corpora- 
tion as  an  arm  of  the  State,  and  paitak- 
ing  of  the  State's  exemption  from  liar 
binty  to  be  taxed  upon  the  means  and 
instrumentalities  employed  in  conduct- 
ing its  operations,  it  was  hdd  that  the 
tax  sought  to  be  enforced  under  the 
Internal  Revenue  Act  could  not  be 
collected.  The  later  and  notable  case 
of  Meriwether  v.  Garrett,  102  U.  S.  472, 
noted,  infra,  chap,  vii.,  still  more  dis- 
tinctly illustrates  the  principles  of  the 
text :  post  J  §§  334  et  seq.  See  chapter 
on  Taxation,  post.  Property  owned 
by  a  city  as  an  investment  of  funds 
merely,  held  liable  to  seizure  on  execu- 
tion. New  Orleans  v.  Home  Mut.  Ins. 
Co.,  23  La.  An.  61.  In  this  case  the 
court  declare  a  distinction  between  it 
and  Edgerton  v.  Municipality,  supra, 
and  Pohce  Jury  v.  Michael,  4  La.  An. 
84;  but  quaere.    Underbill  v.  Calhoun, 
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§  249  (101).  Ganilflliment.  —  Upon  similar  considerations  of 
public,  policy,  municipal  corporations  and  their  officers  have  usually, 
though  not  uniformly,  been  considered  not  to  be  svhject  to  garnish- 
ment to  reach  and  apply  moneys  owing  by  them  to  third  persons  to 
the  payment  of  the  debts  of  the  latter,  although  private  corporations, 
equally  with  natural  persons,  are  liable  to  this  process.  The  cases  on 
the  subject,  as  respects  municipal  corporations,  are  referred  to  in  the 
note ;  and  it  will  be  seen,  on  examination,  that  some  of  them  turn  on 
the  construction  of  particular  statutes,  and  that  the  judges  differ  in 
opinion  respecting  the  policy  and  expediency  of  subjecting  upon 
general  principles,  such  corporations  to  the  process  of  garnishment 

This  exemption  is  usually  placed  upon  grounds  of  public  policy 
based  upon  the  following  considerations.  Municipal  corporations 
are,  to  a  large  extent,  in  the  exercise  of  governmental  powers; 
they  control  pecuniary  interests  of  great  magnitude,  and  to  permit 
the  public  duties  of  these  corporations  to  be  imperfectly  performed 
in  order  that  individuals  may  the  better  collect  their  private  debts 
is  to  pervert  the  objects  of  their  creation.  If  a  dty  cannot,  at 
short  intervals,  make  a  settlement  of  its  multitudinous  accounts, 
but  is  liable  to  be  drawn  into  court  at  the  suit  of  every  creditor 
of  those  to  whom  it  owes  money,  it  will  not  only  be  engaged 
in  much  expensive  and  vexatious  litigation  in  which  it  has  no 
interest,  but,  if  unable  to  safely  pay  the  money  which  it  owes,  it 
may  lose  the  services  of  persons  that  may  be  of  much  value.  A 
municipal  corporation  exists  simply  for  the  public  welfare,  and 
cannot  be  required  to  consume  the  time  of  its  oflScers  or  the 
money  in  its  treasury  in  defending  suits  in  order  that  one  private 
individual  may  the  better  collect  a  demand  due  from  another. 
Upon  considerations  such  as  these,  numerous  cases  in  various 
States  hold  that  debts  owing  by  a  municipality  cannot  be  made 
the  svhject  of  garnishment  in  the  absence  of  express  stcUutory 
enactment  subjecting  them  to  the  process.^     The  author's  view, 

03  Ala.  216,  approving  the  text;  po»«,  Harper,  59  HL   21  (money  in  hands 

§§  992,   1607,   1519.     The  remedy  of  of  school  directors) ;  Addyston  Pipe  A 

creditora  of  muiucipal  corporations  is  Steel  Co.  v.  Chicago,  170  111.  580 ;  Wal- 

discussed  in  the  subseauent  chapters  lace  i;.  Lawyer,  54  Ind.  501;    Switzer 

on  Contracts,  Municipal  Bonds,  Man-  v.  Wellington,  40  Kan.  250;    28  Am. 

damns,  and  Remedies.  Law  Rc^.  281,  and  note  reviewing  the 

^  Underhillv.  Calhoun,  63  Ala.  216  cases;   First  Nat.  Bank  v.  Ottawa,  43 

(overruling  Smoot  v.  Hart,  33  Ala.  69) ;  Kan.  294 ;    Droz  v.  Baton  Rouge,  36 

rorter.  &c.  Hardware  Co.  v.  Perdue,  La.  An.  307,  340;   Baltimore  v.  Root, 

105  Ala.  293;    Sanders  v.  Steele,  124  8  Md.  95,  102;   School  Dist.  v.  Gage, 

Ala.  415 ;  Las  Anamas  County  v.  Bond,  39  Mich.  328,  484 ;  McDougal  v.  Super- 

3  Colo.  411;    Leake  v,  Lacey,  95  Ga.  visors,  4  Minn.  184;    Dollar  v.  West- 

747;  Millisonv.  Fisk,  43  111.  112;  Mer-  Allen  Commission  Co.,  78  Miss.  274; 

win  i;.  Chicago,  45  111.  133;    Bums  v,  Clarksdale  Compress  Co.  v.  Caldwell 
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where  the  question  is  left  entirely  open  by  statute,  is,  that,  on  prin- 
ciple, a  municipal  corporation  is  exempt  from  liability  of  this  char- 


Go.,  80  Miss.  343;  Hawthorne  v.  St. 
Louis,  11  Mo.  50,  59;  Fortune  v,  St. 
Louis,  23  Mo.  239,  240;  State  v.  Eberly, 
12  Neb.  616 ;  Erie  v.  Knapp,  29  Pa.  St. 
173;  Bulkley  v,  Eckert,  3  Barr  (Pa.), 
368;  Memphis  v.  Laski,  9  Heisk. 
(Tenn.)  611;  Chamberlain  r.  Watters, 

10  Utah,  298;  Van  Cott  v,  Pratt,  11 
Utah,  209;  Bradley  v.  Richmond,  6 
Vt.  121;  State  V.Tyler,  14  Wash.  495; 
Brown  v.  Gates,  15  W.  Va.  131 :  Bum- 
ham  V.  Fond  du  Lac,  15  Wis.  193; 
Paine f  J.,  forcibly  points  out  the  in- 
convenience of  the  opposite  doctrine. 
Merrell  v.  Campbell,  49  Wis.  535.  In 
CcloradOj  although  municipal  corpora- 
tions -are  not  subject  to  garnishment 
on  grounds  of  public  policy  in  the  ab- 
sence of  any  express  statutory  provi- 
sion (Las  Anamas  County  i;.  ^ond,  3 
Colo.  411),  they  are,  by  statute,  liable 
to  garnishment  on  judgments  obtained 
in  district  courts.     Denver  t;.   Brown. 

11  Colo.  337.  Counties  are  quasi  and 
not  municipal  corporations  and  are  not 
subject  to  garnishment.  Stermer  v. 
La  Plata  County,  5  Cok).  App.  379. 
In  this  State  municipal  corporations 
are  now  by  statute  expressly  declared  to 
be  subject  to  garnishment.  See  tn/ra, 
note,  where  the  statute  is  referred  to. 
In  Illinois^  it  is  held  that  a  disbursing 
officer  or  agent  of  a  municipality,  e,g,y 
the  treasurer  of  a  city,  is  not  liable  to 
the  process  of  garnishment  in  respect 
to  any  nioni^  held  by  him  by  virtue  of 
his  office,  llie  city  and  not  the  officer 
is  the  debtor,  and  if  the  city  is  exempt, 
as  held  in  this  State,  it  follows  as  a 
consequence,  that  its  treasurer,  a  mere 
agent  of  the  corporation,  is  also  ex- 
empt. Triebel  v.  Colbum,  64  111.  376. 
See  also  Badenoch  v.  Chicago,  222  111. 
7L 

A  municipal  corporation  cannot 
waive  its  ezemj>tion  from  garnishment, 
and,  by  answering  the  writ  of  garnish- 
ment without  objection,  confer  juris- 
diction upon  the  court  to  proceed 
against  it  as  a  garnishee  to  judgment. 
Porter,  &c.  Hardware  Co.  v.  Perdue, 
105  Ala.  293.  See  also  School  Dist.  v. 
Gage,  39  Mich.  484.  Contra:  Clapp  v. 
Walker,  25  Iowa,  315 ;  Tone  v.  Shank- 
land,  110  Iowa,  525.  Nor  can  it  waive 
it  by  an  ordinance  which  declares  that 
wages  and  salaries  of  officers  and  em- 
ployees in  its  hands  may  be  garnished. 
Van  Cott  V.  Pratt,  11  Utah,  209. 


In  Washington,  it  has  been  held  that 
a  judgment  against  a  county  as  gar- 
nishee defendant  is  void  on  collateral 
attack,  when  the  statutes  do  not  ex- 
pressly make  a  county  subject  to  gar- 
nishment. State  V.  Tyler,  14  Wash. 
495;  but  qucsre  if  the  court  rendering 
the  judgment  is  a  court  of  general  ju- 
risdiction. In  Minnesota,  a  judgment 
debtor  may,  in  proceedings  supplemen- 
tary to  execution,  be  required,  by 
order,  to  assign  a  debt  due  him  by  a 
municipal  corporation.  The  rule  that 
the  debt  is  not  subject  to  garnishment 
has  no  application  to  an  order  of  this 
character.  Knight  v.  Nash,  22  Minn. 
452.  In  Pendleton  v.  Perkins,  49  Mo. 
565,  it  was  held  that  in  Missouri, 
where  the  main  debtor  has  absconded 
so  that  judgment  cannot  be  obtained 
against  him,  and  he  has  no  property 
in  the  State  subject  to  attachment, 
but  has  money  in  the  city  treasury 
belonging  or  due  to  him,  it  may  in 
such  case  he  readied  by  bill  in  equity  in 
the  first  instance  without  a  previous 
judgment  at  law,  and  without  showing 
fraud  or  other  ground  of  equitable 
jurisdiction.  It  was  so  decided  not- 
withstanding the  garnishment  act  in 
terms  exempts  municipal  corporations 
from  its  operation.  To  the  same 
effect.  Furlong  v.  Thomssen,  19  Mo. 
App.  364;  Beal  v.  McVicker,  3  Mo. 
Ajpp.  592 ;  Lyell  v.  St.  Clair  County,  3 
MeLean  (U.  S.),  580. 

In  Iowa,  an  action  against  a  munici- 
pal corporation  to  subject  an  equitable 
interest  to  execution  may  have  the 
efifect  of  a  garnishment  proceeding,  but 
is  not  afifected  by  the  statutory  exemp- 
tion of  municipal  corporations.  Tone 
V.  Shankland,  110  Iowa,  525.  But  in 
Illinois,  it  has  been  held  that  a  judg- 
ment creditor  cannot  maintain  a  ctm- 
Hot's  bill  against  a  city  to  reach  a  debt 
owing  by  the  city  to  the  judgment 
debtor.  Addyston  Pipe  &  Steel  Co. 
V.  Chicago,  170  III.  580.  The  court  re- 
garded the  creditor's  bill  as  a  substitute 
for  garnishment,  and  held  that  the  right 
to  maintain  it  must  be  denied  on  the 
same  principles  on  which  the  courts  de- 
nied the  right  to  garnishee  a  municipal 
corporation.    In  Alabama,  where  the 

Srivate,  as  distinguished  from  the  pub- 
c,  property  of  a  city  is  subject  to  exe- 
cution under  a  judgment  aeainst  the 
city,  the  funds  of  the  city  devoted  to 
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acter  with  respect  to  its  revenues,  the  salaries  of  its  officers,  and 
perhaps  also  the  wages  of  its  employees,  or  payments  to  be  made 
under  pending  contracts  for  public  works  and  the  like,  but  that 
where  it  owes  an  ordinaiy  debt  to  a  third  person  not  in  its  service, 
the  mere  inconvenience  of  having  to  answer  as  garnishee  furnishes 
no  sufficient  reason  for  withdrawing  it  from  the  reach  of  the  reme- 
dies which  the  law  gives  to  creditors  of  natural  persons  and  of 
private  corporations.  The  rule  that  a  municipal  corporation  is  svb- 
ject  to  gamishmerU  is  supported  by  a  respectable  body  of  authority.* 


private  purposes  are  subject  to  garnish- 
ment in  the  hands  of  a  third  part^r  at 
the  instance  of  a  creditor  of  the  city. 
Murphree  v.  Mobile.  108  Ala.  663.  In 
Iowa,  it  was  hela  that  the  words 
"debtor  or  person  holding  property" 
in  the  attachment  act  included  mumci- 
pal  corporations^  and  that  they  were 
subject  to  eamishment  with  respect 
to  ordinary  debts  which  they  owed  the 
principal  debtor.  Wales  v.  Muscatine, 
4  Iowa,  302.  But  by  statute,  it  is  now 
expressl^r  provided  that  "a  municipal 
or  politic  corporation  shall  not  be 
garnished."  Iowa  Code,  1897,  §  3936. 
See  also  Clapp  v.  Walker,  25  Iowa,  315 ; 
Jenks  V.  Osceola  Township,  45  Iowa, 
554 ;  Des  Moines  v,  Hinkley,  62  Iowa, 
637.  This  exemption  is  not  limited  to 
cases  where  garnishment  would  inter- 
fere with  the  discharge  of  the  corporate 
duties,  but  is  universal  in  its  applica- 
tion. Jenks  V,  Osceola  Township,  45 
Iowa,  554.  But  a  municipal  cori)ora- 
tion  may  waive  its  statutory  privilege 
of  exemption  from  garnishment.  Clapp 
V.  Walker,  25  Iowa,  315.  Its  exemption 
from  garnishment  can  be  pleaded  only 
by  the  municipality.  Tone  v.  Shank- 
land,  110  Iowa,  525.  As  to  time  when 
exemption  must  be  claimed,  see  Jenks 
V,  Osceola  Township,  45  Iowa,  554. 

Independentl^r  of  the  rule  which 
excepts  a  municipal  corporation  from 
garnishment,  the  salaries  of  a  municipal 
officer  cannot,  according  to  the  weight 
of  authority,  be  attached  by  garnish- 
ment proceedings  on  groimds  of  public 
policy,  foimdea  upon  a  supposed  ne- 
cessity of  enabling  the  officer  to  use  his 
salary  for  support  and  maintenance. 
See  poH,  §  428. 

*  In  ConnecticiU,  public  officers  hav- 
ing money  in  their  hands,  to  which  an 
^dividual  is  entitled,  are  not  subject  to 
garnishment  at  the  suit  of  the  creditors 
of  such  individiial.  Stillman  v.  Isham, 
1 1  Conn.  123,  and  cases  cited ;  Ward  v. 
County  of  Hartford,  12  Conn.  404,  408. 


And  in  that  State  a  county,  not  having 
power  to  contract  a  debt  for  which  an 
action  will  lie  against  it,  is  not  subject 
to  garnishment  m  such  a  case.  Wani  v. 
County  of  Hartford,  12  Conn.  404.  But 
under  a  statute  enabling  towns  and 
cities  to  contract  debts,  and  which  pro- 
vides that  debts  due  from  "  any  person  " 
to  a  debtor  may  be  attached,  these 
corporations  may  be  factorized  or 
garnished.  Bray  v.  Wallingford,  20 
Conn.  416.  A  debt  owing  by  a  school 
district  may  be  attached.  Seymour  v. 
Ovei^River  School  Dist.,  53  Conn.  502, 
509.  In  Kentucky  f  a  city  or  town,  being 
a  municipal  cori)oration,  is  as  subject 
to  suit  for  what  it  owes  as  is  a  private 
individual,  and  any  fund  due  from  it 
to  a  debtor  is  a  subject  to  attachment 
or  garnishment  while  in  its  hands  as  if 
it  were  a  private  individual.  Rodman 
V.  Mussehnan,  12  Bush  (Ky.),  354. 
See  also  Speed  v.  Brown,  10  B.  Mon. 
(Ky.)  109. 

In  MassachueettSf  all  personal  ac- 
tions may,  with  certain  exceptions,  be 
commenced  by  trustee  process,  and  any 
person  or  corporation  may  be  sum- 
moned as  trustee  of  the  defendant 
therein.  Under  this  statute,  cities, 
towns,  and  counties  are  liable  to  be 
summoned  as  trustees.  Adams  v. 
Tyler,  121  Mass.  380.  But  only  contract 
debts  may  be  attached  by  this  process. 
Fees  payable  to  a  juror  are  not  for 
services  rendered  on  a  contract,  express 
or  implied,  but  for  compulsory  attend- 
ance, and  cannot  be  attached.  Williams 
V.  Boardman,  9  Allen  (Mass.),  570. 
See  also  Walker  v.  Cook,  129  Mass.  577 ; 
Hadley  v.  Peabody,  13  Gray  (Mass.) 
200.  Payment  By  the  disbursing 
officer  to  the  principal  defendant  after 
service  on  the  city,  out  before  notice  to 
the  disbursing  ofncer,  held  to  dischaige 
the  city  in  the  absence  of  evidence  of 
delay  m  giving  actual  notice  to  the 
disbursing  officer.  Williams  v.  Kenney. 
98  Mass.  142. 
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The  soundness  or  jtuitce  of  our  view  that  there  is  no  reason  why  a 
municipal  corporation  should  by  implication  be  exempt  from  gar- 
nishment for  an  ordinaiy  debt  owing  by  it  to  third  persons  is,  we 
think,  supported  by  the  various  statutory  enactments  which  have 
been  enacted  especially  in  recent  years,  giving  to  contractors,  mate- 
rialmen, and  laborers  on  public  improvements  a  lien  or  claim  on 
moneys  owing  by  the  city  to  the  principal  contractor,  or  requiring 
the  city  to  exact,  and  the  contractor  to  give,  a  bond  to  secure  the  pay- 
ment of  work  done  for,  or  material  furnished  to,  the  latter,  as  well  as 
by  provisions  permitting  a  portion  at  least  of  the  salaries  of  officers 
and  employees  to  be  made  available  for  the  payment  of  the 
debts  and  liabilities  of  the  latter,^  and  statutes  are  to  be  found 
which  expressly  declare  that  municipal  corporations  are  subject  to 
garnishment.^ 

In  Montana f  the  term  "person"  in  corporation  may  be  garnished  or  at 
the  garnishment  statute  is  construed  to  tacned  for  a  debt  due  to  one  of  its 
include  bodies  politic  and  corporate,  creditors  just  as  a  natural  person  may 
and  a  county  is  subject  to  garnishment  be.  Portsmouth  Gas  Go.  v.  Sanfora, 
for  a  debt  due  to  one  of  its  officers.  97  Va.  124.  It  is  also  held  in  this 
Waterbury  v.  Deer  Lodge  County,  10  State  that  a  writ  of  fieri  /ocidt  against  a 
Mont.  515.  In  New  Hampshire,  under  contractor  is  a  lien  upon  the  amount  due 
a  statute  making  "any  coiporationpos-  him  by  the  city  for  work  done.  Hicks 
sessed  of  any  money"  of  the  deotor  v,  Roanoke  Brick  Co.,  94  Va.  741. 
subject  to  garnishment,  a  township  ^  For  statutory  enactments  permit- 
was  held  to  De  included.  Whidden  v.  ting  salaries  and  compensation  of 
Drake,  5  N.  H.  13.  The  fees  of  a  juror  officers  and  employees  to  be  attached 
due  him  from  a  county  are  attachable  on  for  their  debts,  see  post,  $  428. 
trustee  process  in  this  State.  WardweU  '  In  Colorado,  by  statute  all  munid- 
V.  Jones,  58  N.  H.  305.  In  New  Jersey,  pal  corporations  are  subject  to  gamish- 
a  debt  which  a  municipal  corporation  ment.  Session  Laws,  1891,  p.  234; 
owes  to  a  third  person,  not  its  officer  Mills  Anno  Stat.  Supp.  §  2707a.  But 
or  agent,  is  subject  to  garnishment,  this  statute  does  not  extend  to  and  in- 
Jersey  City  v.  Horton,  38  N.  J.  L.  88.       elude  the  salaries  of  the  public  officers 

In  Ohio,  under  a  statute  which  pro-  of  a  ci^.  Lewis  v.  Denver,  9  Colo.  App. 
vides  that  ''any  claims  or  choses  in  328;  Troy  Laundry,  &c.  Co.  v.  Denver, 
action  due  or  to  become  due"  to  the  11  Colo.  App.  368.  In  Badenoch  v. 
judgment  debtor,  or  ''money  which  he  Chicago,  222  111.  71,  it  was  held  that  a 
may  have  in  the  hands  of  any  person,  statute  purporting  to  authorize  the 
body  politic  or  corporate, "  are  subject  court  to  render  judgment  against  the 
to  execution,  salaries  of  officers  of  in-  treasurer  of  a  city  in  favor  of  a  creditor 
corporated  cities,  due  and  unpaid,  may  of  the  city  for  the  use  of  a  third  person, 
be  subjected,  by  the  judgment  credit-  in  an  attachment  or  garnishment  pro- 
ors  of  such  officers,  to  the  payment  of  ceeding,  and  to  compel  the  city  treas- 
their  judgments  by  the  garnishment  urer,  by  contempt  proceedings  against 
of  municipal  corporation.  Newark  v,  him,  to  deposit  in  court  the  amount 
Funk,  15  Ohio  St.  462.  In  Rhode  found  due  to  an  officer  or  employee  as 
Idand,  a  municipal  corporation  is  not  salary  or  wages,  was  unconstituHonal, 
exempt  from  trustee  process.  Wilson  as  subjecting  the  city  treasurer  to 
V.  Lewis,  10  R.  I.  285.  In  Texas,  it  is  liabilitv  for  a  debt  of  the  city  for 
held  that  in  the  absence  of  any  specific  which  he  was  not  individually  responsi- 
statutory  exemption,  a  city  is  subject  able.  The  statute  was  also  held  to  be 
to  the  process  of  garnishment  for  any  unconstitutional  as  a  special  law  within 
or^iinary  debt  it  may  owe  a  third  per-  a  prohibition  of  the  Constitution  against 
son.  Laredo  v.  Malle,  65  Tex.  159, 359,  enacting  special  laws  for  certain  speci- 
quoting  text.   In  Virginia,  a  municipal,   fied  purposes. 
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§  260  (102).  Outline  of  Sabjoct.  —  While  municipal  corpora^ 
tions  are  everywhere  instituted  for  the  same  general  purposes,  hereto- 
fore explained/  and  while  there  is  a  striking  resemblance  in  the 
authority  with  which  they  are  clothed,  yet,  except  when  organized 
under  general  acts,  the  powers  given  to  them  in  their  single  and  sepa- 
rate charters  are  various,  both  in  character  and  extent'  True  policy, 
indeed,  requires,  as  before  suggested,  that  the  powers  of  these  bodies 
should,  in  general,  be  confined  to  subjects  connected  with  civil 
government  and  local  administration;  but  legislatures  are  often 
liberal  in  grants  of  this  character,  and  there  is  no  limit  to  the  facul- 
ties and  capacities  with  which  municipal  creations  may  be  endowed, 
except  as  that  limit  is  contained  in  the  State  or  Federal  Constitu- 
tion.' The  leading  powers  ordinarily  granted  to  municipalities,  such 
as  those  relating  to  contracts,  eminent  domain,  streets,  taxation, 
ordinances,  corporate  officers,  actions,  and  the  like,  will  be  hereafter 
separately  treated.  But  it  will  be  convenient  to  notice  in  this  place 
certain  special  powers  usually  or  often  conferred  upon  municipalities, 
and  some  special  limitations  upon  ordinary  municipal  powers,  and 
the  construction  which  such  provisions  have  judicially  received. 

§  261  (103).  Wharves  and  Wharfage.  —  Among  the  special  powers 
often  conferred  by  the  legislature  upon  municipal  corporations 
bordering  upon  the  high  seas  or  navigable  waters  is  the  avihorUy  to 
erect  wharves,  and  charge  wharfage  as  a  compensation  for  making 
and  keeping  the  same  and  their  approaches  in  a  proper  and  safe 
condition  for  the  landing,  loading,  and  unloading  of  vessels.*    The 

»  Ante,  chaps,  i.,  ii. ;  supra,  {§  247,  2    Dillon   C.    C.    70;    Packet   CJo.    v. 

248.  Keokuk,  95  U.  S.  80;    distinguished, 

*  Ante,  i  59,  where  the  general  Baldwin  v,  Franks,  120  U.  S.  688; 
model  of  an  ordinary  municipal  corpo-  Barney  v.  Keokuk,  94  U.  S.  324 ;  afifg 
ration  is  given.  s.  c.  below,  4  Dillon  G.  C.  593 ;  Weber 

»  Ante,  S§  18,  21,  120,  and  chap.  iv.  v,  Cal.  Harbor  Com'rs,  18  Wall  57; 

passim;  Aurora  v.  West,  9  Ind.  74.  Packet  Co.  v.  St.  Louis,  100  U.  S.  423; 

*  Commonwealth  v.  Alger,  7  Cush.  Vicksburg  v.  Tobin,  100  U.  S.  430; 
53,  82;  Pollard's  Lessee  v.  Hagan,  3  N.  O.,  M.  A  T.  Raiboad  Co.  v.  Eller- 
How.  (U.  S.)  212;  Municipality  v.  man,  105  U.  S.  166;  note  to  18  Am. 
Pease,  2  La.  An.  538;  Worsley  v,  Mu-  and  Eng.  Corp.  Cas.  511 ;  Mayor  of  St. 
nicipality,  9  Rob.  (La.)  324;  New  Martinsville  v.  Steamer  Mary  Lewis, 
Orleans  v.  United  States,  10  Pet.  (U.  S.)  32  La.  An.  1293 ;  The  Geneva,  16  Fed. 
662,  737;  The  Wharf  Case,  3  Bland  Rep.  874;  Leathers  v.  Aiken,  9  Fed. 
Ch,  (Md.)  383;  111.,  Ac.  Co.  v.  St.  Louis,  Rep.  679;  Chester  v,  Hagan,  116  Fed. 
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authority  of  the  State  over  navigable  waters  and  the  shores  is,  of 
course,  subject  to  the  ConstvLvtixm  of  the  United  States,  and  the  laws 
made  in  pursuance  thereof  regulating  commerce,  and  to  the  admi- 
ralty jurisdiction  of  the  Federal  courts.^     Although  the  power  to 

Rep.  223;  Flandreau  v,  Elaworth,  151  St.  Wharf  Co.,  31  Cal.  118;  San  Fran- 
N.  Y.  473.  Such  a  power  does  not  Cisco  v.  Straut,  84  Cal.  124. 
violate  the  Constitution  of  the  United  Wharfage  charges  must  be  reaearir- 
States.  Packet  Co.  v.  Catlettsburg,  105  able  (see  infrGf  §  273),  and  may  be 
U.  S.  559.  The  right  of  a  municipality  graduated  by  the  tannage  of  vessds  using 
to  collect  wharfage  is  in  compensation  a  wharf ;  and  this  is  not  a  duty  of  ton- 
for  actual  use  of  structures  provided  nage  within  the  meaning  of  the  Con- 
by  the  municipality.  Railroad  v.  Eller-  stitution  of  the  United  States.  Oua- 
man,  105  U.  S.  166;  New  Orleans  v.  chita  Packet  Co.  r.  Aiken,  121  U.  S. 
Wilmot,  31  La.  An.  65.  An  incorpo-  444;  Packet  Co.  v,  Catlettsbur;^,  105 
rated  town  cannot  charge  wharfage  U.  S.  559 ;  Packet  Co.  v.  St.  Lotus,  100 
for  the  use  of  an  unimproved  river  U.  S.  423;  Packet  Co.  v.  Keokuk,  95 
bank  in  front  of  it.  Christie  v.  Maiden,  U.  S.  80 ;  Transportation  Co.  v,  Par- 
23  W.  Va.  667.  Right  of  municipality  kersbuig,  107  U.  S.  691  ("wharfage" 
to  authorize  erection  of  building  on  and  ''duty  of  tonns^e"  defined  and 
Water  Street  for  use  as  a  depot  in  aid  distinguished) ;  N.  W.  Packet  O).  v. 
of  navigation,  reserving  mumcipal  and  St.  Louis,  4  Dillon  C.  C.  10 ;  Keokuk 
police  control,  see  Barney  v.  Keokuk,  v,  K.  &  C.  Packet  Co.,  45  Iowa,  196; 
su^ora.  To  authorize  grain  Elevator  s.  c.  afifd,  95  U.  S.  80;  Ellerman  v. 
bmldinff  on  property  dedicated  to  the  McMains,  30  La.  An.  190 ;  Northwest- 

Eublic  lor  use  of  a  wharf.     Illinois  &  St.  em  Packet  Co.  v.  St.  Paul,  2  Dillon 

u  R.  &  C.  Co.  V.  St.  Louis,  2  DiUon  C.C.454;  infra,  §271.    See  also  United 

C.    C.    70.     See   infra,    §    273,    note.  States  v.  Duluth,  1  Dillon  C.  C.  469; 

Far  rights  and  powers  of  City  of  New  Packet  Co.  v.  Atlee,  2  Dillon  C.  C.  479 ; 

York,  m  respect  to  wharves,  see  Tur-  s.  c.  21  Wall.  (U.  S.)  389.     In  McMur- 

ner  v.  People's  Ferry  Co.,  21  Fed.  Rep.  ray  v,  Baltimore,  54  Md.  103,  it  was 

90;  Lansing  v.  Smith,  4  Wend.  (N.  Y.)  held  that  the  "dedication  of  a  street  to 

9 ;  Furman  v.  Mayor,  &c.  of  New  York,  public  tise  as  a  street  extending  to  the 

10  N.  Y.  567;   5  Sandf.  16;   People  v.  water  carried  with  it  by  necessary  im- 

New  York  &  S.  I.  Ferry  Co.,  68  N.  Y.  plication  the  right  of  the  city  to  extend 

71 ;   Towle  v.  Remsen,  70  N.  Y.  303 ;  it  into  a  harbor  by  the  construction  of 

Langdon  v.  Mayor,  &c.  of  New  York,  a  wharf  at  the  end  thereof"     To  same 

93  N.  Y.  129,  and  cases  cited;  Mayor,  effect.  Backus  v.  Detroit,  49  Mich.  110; 

Ac.  of  New  York  v.  Hart,  95  N.  Y.  443 ;  infra,  §  268  and  note,  §  271. 

Williams  v.  New  York,  105  N.  Y.  419 ;  *  State   and   authorized   municipal 

Kingsland  v.  New  York.  110  N.  Y.  569 ;  pilot  and  harbor  regidaOons,  when  not 

Sage  V.  Mayor,  Ac.  of  New  York,  154  in  conflict  with  the  Federal  Constitu- 

N.  Y.  61 ;  Matter  of  City  of  New  York,  tion  or  Federal  le^slation,  are  valid. 

168  N.   Y.    134;    Knickerbocker  Ice  Steamship  Co.  v.  Joliffe,  2  WaU.  450 

Co.  V.  Forty-second   St.,  Ac.  R.  Co.,  Cooley  v.  Board  of  Wardens,  12  How 

176  N.   Y.   408;    Turner  v.  People's  (U.S.)  296;  Pollard's  Lessee  v.  Hagan, 

Ferry  Ck).,  21  Fed.  Rep.  90.    Brooklyn:  3  How.  212;    Ouachita  Packet  Co.  v. 

Brooklyn  v.  New  York  Feny  Co.,  87  Aiken   (wharfage  charges),  121  U.  S. 

N.  Y.  204;    Steers  v,  Brooklyn,   101  444;   Qsco  v.  Roberts,  36  N.  Y.  292; 

N.  Y.  51.     New  Orleans:   The  Lizzie  Port  Wardens  v.  Ship,  &c.,  14  La,  An. 

E.,  30  Fed.  Rep.  876;   Silver  v.  Tobin,  289;  Samei?.  Pratt,  10  Rob.  (La.)  459 

28  Fed.   Rep.   545;    Railroad  Co.  v.  Chapman  v.   Miller    (pilotage  fee),  2 

Ellerman,  105  U.  S.  166;  New  Orleans  Speers  (S.  Car.)  Law,  769;   Alexander 

V.  Wilmot,  31  La.  An.  65.    San  Fran-  v,  Wilmington  Railroad  Co.  (duty  on 

dsco,    Cat,:    Weber   v.    Cal.    Harbor  tonnage),  3  Strob.  (S.  Car.)  Law,  594; 

Com'rs,  18  Wall.   (U.  S.)  57;    United  State  v.   Charleston   City  Council,    4 

States  V,  Mission  Rock  Co.,  189  U.  S.  Rich.    (S.  Car.)  Law,  286;    Common- 

391,  aff'g  109  Fed.  Rep.  763;   Knight  wealth  r.  Aker,  7  Cush.  53, 82 ;  Worsley 

17.  Unitedf  States  Land  Assoc.,  142  U.S.  v.  Municipality,    9   Rob.    (La.)    324; 

161 ;  Pacific  Gas  Imp.  Co.  v.  EUert,  Jeffersonville  v.  Ferry  Boat,  35  Ind  19 ; 

64  Fed.  Rep.  421 ;    Dana  v.  Jackson  Harbor-master  v.  Southerland,  47  Ala. 
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erect  wharves  and  charge  wharfage  is  not  strictly  one  relating  to 
municipalities  in  their  private  or  local  character,  it  is,  nevertheless, 
competent  for  the  legislature  to  make  them,  in  such  measure  as  it 
deems  expedient,  the  repository  of  it.*  Such  power  may  be  modified 
or  revoked  by  the  legislature  at  its  pleasure  if  it  does  not  deprive  the 
municipality  of  property  actually  acquired  under  the  exercise  of  the 
power.^    It  may  authorize  a  municipal  corporation  to  establish  a 

511.     But   State   enactments,    which  lishment  of  the  public  wharf  near  to  the 

amount  to  a  regulation  of  commerce  or  private  one.    Fuller  v.  Edings,  supra. 

impose  a  duty  on  tonnage,  are  of  course  The  grant  of  an  exdtLsive  right  to  keep 

void.    Cannon  v.  New  Orleans,  20  Wall,  a  wharf,  in  order  to  secure  its  erection, 

577 ;   Packet  Co.  v.  St.  Paul,  3  Dillon  does  not  violate  the  provision  of  a  State 

C.  C.  454;   Peete  v.  Morgan,  19  Widl.  Constitution,  declaring  ''that  no  man 

581 ;  Steamship  Co.  v.  Port  Wardens,  6  or  set  of  men  are  entitled  to  exclusive, 

WaU.  31.     The  collection  of  wharfage  separate  public  emoluments  or  privi- 

dues  does  not  violate  any  provision  of  leges  from  the  community,  but  in  con- 

the  United  States  Constitution.    Where  sideration  of  public  services."     Such 

a  municipal  corporation  under  express  an  improvement  is  beneficial  to  the 

legislative  authority  is  clothed   with  public^  and,  in  order  to  secure  it,  the 

the  exclusive  right  to  collect  wharfage  exclusive  profits  for  a  given  period  may 

rates  from  all  vessels  that  make  use  of  be  granted  to  the  contractor.    Martin 

its  wharves,  it  is  a  vested  ri^ht  that  v.  O'Brien,  34  Miss.  21 ;  see  also  Geiger 

cannot  be  impaired  by  the  legislature,  v,  Filor.  8  Fla.  325.     Effect  of  Four- 

Ellerman  v.  McMains,  30  La.  An.  pt.  i.  teenth  Amendment  to  the  Federal  Con- 

190.    But  this  is  denied  and  overruled  stitution  on  the  power  of  the  l^isla- 

by  the  Supreme  Court  of  the  United  ture  to  grant  exausive  privileges.    See 

States.    Raikoad  Co.  v,  Ellerman,  105  Slaughter  House  Cases,  16  WaU.  (U.  S.) 

U.  S.  166.    A  city  has  no  vested  right  36. 

to  wharfage.  "Whatever  powers  the  *  Railroad  Co.  v,  Ellerman^  105  U.  S. 
municipal  body  rightfully  enjoys  over  166.  This  case  adjudged  two  important 
the  subject  are  derived  from  the  legis-  points.  The  city  of  New  Orleans  was 
lature,  and  may  be  revoked  at  any  time,  empowered  by  the  legislature  to  con- 
not  touching,  of  course,  any  property  struct  levees  and  wharves  on  the  banks 
of  the  city  actually  acquired  in  the  of  the  Biississippi  River  within  its  limits, 
course  of  administration."  Railroad  and  to  charge  reasonable  compensation 
Co.  V.  Ellerman,  105  U.  S.  166,  172,  per  for  their  use.  Under  this  authority  the 
Afatthews,  J.  city,  at  its  expense,  graded  the  banks 
'  Fuller  T7.  Edings,  11  Rich.  (S.  Car.)  of  the  river  at  certain  points,  drove 
Law,  239;  Wadcungton  v,  St.  Louis,  piles,  covered  them  with  plank  floor- 
14  Mo.  190 ;  Baltimore  v.  White,  2  Gill  ing,  and  thus  constructed  wharves  for 
(Md.),  444;  Wilson  v,  Inloes,  11  Gill  the  convenient  landing  of  vessels.  The 
&  J.  (Mod.)  351 ;  Weber  v.  Harbor  legislature  also  authorized  the  defend- 
Com'rs,  18  Wall.  57 ;  Railroad  Co.  v,  ant  railroad  company,  whose  terminus 
Ellerman,  105  U.  S.  166;  Town  of  was  in  New  Orleans,  to  construct, 
Ravenswood  v.  Flemings,  22  W.  Va.  52,  manage,  use,  and  enjoy,  not  only  its 
where  an  act  conferring  upon  a  town  railroad  property  and  appurtenances, 
the  exdusive  right  to  erect  wharves  but  also  any  steamboat  piers  and 
within  its  limits  between  ordinarv  hijgh-  wharves  that  the  directors  might  deem 
water  mark  and  low-water  marK  with-  necessary  or  convenient.  And  after- 
out  compensation  to  the  adjacent  wards,  by  an  act  passed  in  1869.  the 
lot-owners,  was  held  constitutional,  legislature  authorized  this  railroad 
and  an  adjacent  owner  enjoined  from  company  to  enclose  a  portion  of  the 
constructing  a  wharf  within  those  limits  banks  of  the  river  (at  a  place  never 
without  the  consent  of  the  town.  The  improved  or  used  by  the  citv  as  a 
owner  of  a  private  wharf,  whose  land  is  whleirOi  and  to  use  the  place  tnus  en- 
compulsorily  taken  for  a  public  wharf,  closed  for  the  purposes  of  a  wharf  for 
is  not  necessarily  entitled  to  be  com-  vessels;  and  tne  act  further  provided 
pensated  for  loss  of  income  from  his  that  no  vessel  should  use  such  wharf 
private  wharf,  resulting  from  the  estab-  without  the  consent  of  the  railroad 


Digitized  by 


Google 


§2(51 


WHARVES   AND   WHARFAGE 


477 


fmblic  wharf  upon  private  property  on  making  compensation  to  the 
owner  of  the  land ;  and  the  power,  when  conferred  upon  the  munici- 
pality, cannot  be  arrested  by  an  offer  on.the  part  of  the  landowner 
himself  to  erect  a  wharf.' 


company,  and  that  all  vessels  so  using 
such  wharf  and  not  using  any  other 
wharf  in  the  city  should  be  exempt  from 
the  payment  of  levee  and  wharf  dues  to 
the  citu.  The  railroad  company  after- 
ward leased  its  wharf  to  otners,  which 
lease  provided  that  vessels  coming  to 
the  consignment,  custody,  or  care  of 
the  lessees  might  load  and  unload  their 
caigoes  on  the  said  wharf,  exenwt  from 
wharf  and  levee  dues  to  the  city.  The  city 
made  two  points :  Firstf  that  inasmuch 
as  under  its  franchise  to  construct 
wharves  it  had  expended  laive  sums 
in  making  wharves  for  the  dudUc  con- 
venience, it  had  a  vested  right  to  the 
franchise  and  its  revenues,  of  which  it 
could  not  be  deprived,  as  the  legislature 
had  sought  to  do,  by  the  Act  of  18Q9. 
Second,  it  was  also  contended  that  it 
was  a  violation  of  the  city's  rights  for 
the  railroad  company  to  permit  the  use 
and  employment  of  their  property  as 
a  wharf  by  persons  not  engaged  in 
conducting  the  -proper  busmess  of 
the  railroad  company,  thus  opening 
a  rival  wharf  busmess  in  competition 
with  the  city;  and  that  the  Act  of 
1869,  if  it  authorises  this  to  be  done, 
is  in  violation  of  the  Constitution  of 
the  United  States,  which  forbids  the 
taking  of  private  property  without 
due  process  of  law.  See  ante,  §  111, 
note. 

The  Supreme  Court  decided  that  the 
action  could  not  be  maintained;  that 
the  Act  of  1869  did  not  infringe  any 
vested  rights  of  the  city,  and  tcuEtt  the 
(question  as  to  whether  the  company 
in  constructing  its  wharf  and  in  leasing 
it  out,  as  above  stated,  acted  ultra  vires, 
could  not  be  raised  by  the  city,  which 
was  not  a  stockholder  in  the  defendant 
company. 

The  decision  below  (2  Woods,  120), 
following  the  decision  of  the  Supreme 
Court  of  Louisiana  in  New  Orleans  v. 
New  Orleans  M.  &  C.  R.  Co.,  27  La.  An. 
414,  based  on  the  proposition  that  the 
Act  of  1869  did  not  confer  upon  the 
railroad  company  the  right  to  charge 
wharfage  dues  against  vessels  landing 
at  the  said  wharf  which  were  in  no  way 
connected  with  the  business  of  the  rail- 
road company,  and  the  right  to  main- 
tain a  free  wharf  for  such  vessels,  was 


reversed.  On  this  point  the  Supreme 
Court  was  of  opinion  that  the  city  was 
not  entitled  to  raise  the  question  that 
the  company  was  violating  its  charter 
in  this  respect,  and  under  that  coyer 
to  create  and  protect  a  monopoly  which 
the  law  did  not  give  to  it. 

^  Waddington  v,  St.  Louis,  14  Mo. 
190;  Iron  Railroad  Co.  v,  Ironton,  19 
Ohio  St.  299 ;  Page  v,  Baltimore,  34  Md. 
558;  State  v.  Jersey  aty,  34  N.  J.  L. 
390.  Municipalities  may,  under  l^is- 
lative  grant,  build  wharves  and  levees 
on  streets  bordering  on  the  Mississippi 
River,  and  make  or  authorize  the  mak- 
ing of  other  improvements  thereon; 
such  as  a  steamboat  depot  building,  for 
the  storage  of  freight  and  the  con- 
venience of  travellers.  Barney  v. 
Keokuk,  94  U.  S.  324;  s.  c.  below,  4 
Dillon  C.  C.  593;  Illinois  A  St.  L.  R. 
&  C.  Co.  v.  St.  Louis,  2  Dillon  C.  C.  70. 
Where  a  city  has  accepted  for  use  as 
a  public  landing  or  whlarf  a  structure 
ill^;ally  erected  by  a  private  indi- 
vidual on  a  strip  of  land  oordering  on 
the  Allegheny  River,  in  the  city  of 
Pittsburg,  the  structure,  being  devoted 
to  a  strictly  public  use  and  under  the 
control  of  tne  municipal  authority, 
cannot  be  condemned  as  a  nuisance. 
Reighard  v.  Flinn.  194  Pa.  352.  One 
whose  property  aoes  not  abut  on  a 

Sublic  whaxf ,  and  who  is  not  therefore 
irectly  and  specially  affected,  cannot 
attack  the  vahdity  of  a  lease  of  a  wharf 
by  the  city  to  a  private  individual  on 
the  ground  that  such  lease  is  the  taking 
for  private  use  of  property  dedicated  to 
public  use.  Cummings  v.  Ice  &  Trans- 
portation Co.,  156  Mo.  28.  Although  its 
charter  and  the  statutes  give  a  city 
power  to  maintain  wharves  and  collect 
wharfage,  the  legislature  may  lawfully 
grant  to  a  railroad  company  a  portion 
of  the  water  front  for  its  own  wharf  pur- 
poses, free  from  the  control  of  the  ciW. 
Railroad  Company  v.  Ellerman,  105 
U.  S.  166.  Statutory  authority  "to 
lay  out  additions  and  extensions  to  the 

gublic  wharves  and  docks  of  Baltimore 
ity,  and  to  the  basin  or  harbor  of  the 
city,"  is  not  limited  to  the  building 
of  additions  to  existing  wharves  and 
docks,  but  authorizes  the  enlargement 
of  the  facilities  of  the  port,  by  tn^lring 
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§  262  (104).  PnbUe  and  Private.  —  Wharves,  piers,  quays,  and 
landing  places  may  be  either  public  or  private.  They  may  be,  in 
their  nature,  public,  although  the  property  be  owned  by  an  individual. 
If  private,  the  public  have  no  right  to  use  the  erection  without  the 
owner's  consent,  express  or  implied ;  ^  if  public,  they  may  be  used 
by  persons  generally  upon  the  payment  of  a  reasonable  compensation. 
Whether  they  are  public  or  private  depends,  in  case  of  dispute,  upon 
circumstances,  such  as  the  purpose  for  which  they  were  built,  the 
uses  to  which  they  have  been  applied,  the  place  where  situated,  and 
the  character  of  the  structure.' 


new  wharves  and  docks.   Dyer  v.  Balti- 
more, 140  Fed.  Rep.  880. 

^  A  town  incorpjorated  under  the 
code  of  West  Virginia  has  no  power  to 
assess  and  collect  wharfage  from  the 
owner  of  a  private  wharf,  who  uses  it 
as  the  landing  of  a  ferr^  of  which  he  is 
the  proprietor.  Christie  v.  Maiden,  23 
W.  Va.  667.  A  lease  by  a  city  to  a 
steamship  company  pursuant  to  statu- 
tory authority  of  a  portion  of  the  har- 
bor for  the  erection  and  repair  of  a 
wharf  does  not  require  the  lessee  to 
permit  the  use  of  the  wharf  by  the 
vessels  of  other  owners,  although  such 
owners  tender  the  maximum  dockage 
specified  in  the  lease,  and  although  the 
wharf  leased  to  the  steamship  com- 
pany is  the  sole  wharf  existing  in  the 
harbor.  This  was  so  held  where  the 
harbor  had  about  two  miles  of  water 
front  and  the  leased  portion  formed 
only  a  small  part  thereof.  Pacific 
Steamship  Co.  v.  Kimball,  114  Cal.  414. 
The  dedication  of  a  highway  alons  the 
shore  of  navigable  waters,  outside  of 
cities  and  towns,  does  not  carry  with 
it  a  right  to  land  vessels  indiscrimi- 
nately on  such  highway  and  use  it  as 
a  public  landing  place  to  dischaige  or 
receive  freight  and  passengers.  Cali- 
fornia Navigation,  &c.  Co.  v.  Union 
Transportation  Co.,  126  Cal.  433. 
Dedication  of  lands  for  use  as  a  land- 
ing or  wharf,  see  post,  §  1 101 .  A  private 
wharf  may  exist  not  only  on  the  shores 
of  a  navigable  river  or  lake,  but  also 
in  a  harbor  of  a  city  from  which  access 
is  obtained  directly  to  the  sea.  Dutton 
V.  Strong,  1  Black  (U.  S.),  23,  32; 
Louisville  &  N.  R.  Co.  v.  West  Coast 
N.  S.  Co.,  198  U.  S.  483,  498,  rev'g  128 
Fed.  Rep.  1020.  A  wharf  constructed 
by  a  rauroad  company  at  a  terminus 
on  a  navigable  harbor,  and  used  as  a 
facility  to  forward  merchandise  by  con- 
necting carriers  by  water  is  a  private 


wharf.  The  fact  that  the  wharf  was 
erected  under  authority  from  the  city 
at  the  foot  of  a  public  street  of  the  city 
does  not  affect  its  private  character  in 
the  absence  of  the  imposition  of  any 
conditions  as  to  its  use  by  the  public. 
Louisville  &  N.  R.  Co.  v.  West  Coast 
N.  S.  Co.,  198  U.  S.  483,  rev'g  128  Fed, 
Rep.  1020. 

•  Dutton  V,  Strong,  1  Black  (U.  S.), 
23 ;  Thousand  Island  S.  B.  Co.  v.  Vis- 
ger,  179  N.  Y.  206,  aff'g  86  N.  Y.  App. 
Div.  126.  The  owner  of  a  privaie  pier 
may,  it  was  held  in  Dutton  v.  Strong, 
cut  looee  a  vessel  attached  to  it  without 
a  license  if  the  pier  be  thereby  endan- 
gered, no  matter  how  great  the  stress  of 
the  weather  or  the  peril  to  which  the 
vessel  may  be  thereby  subjected.  That 
compensation  is  received  for  the  use  of 
a  puolic  wharf  does  not  deprive  it  of  its 
public  character.  Galveston  Wharf  Co. 
V,  Galveston,  63  Tex.  14. 

Wharf:  What  coruHtutes.  —  Upon  a 
non-Hdal  stream,  any  construction  of 
timber  or  stone  upon  the  bank,  of  such 
shape  that  a  vessel  may  lie  alongside 
of  1^,  with  its  broadside  to  the  snore, 
constitutes  a  wharf ;  and  a  paved  street 
extending  to  the  water's  edge,  and  used 
by  vessels  as  a  i)lace  for  receiving 
and  dischai]^ing  freight  and  passengers, 
may  be  so  designated.  Keokuk  v. 
Keokuk,  &c.  Packet  Co.,  45  Iowa,  196, 
206.  What  constitutes  a  public  wharf, 
see  Weems  Steamboat  Co.  v.  People's 
Steamboat  Co.,  141  Fed.  Rep.  454; 
Buffalo  V,  Delaware,  L.  &  W.  R.  Co., 
68  N.  Y.  App.  Div.  488,  aff'd  178  N.  Y. 
561 ;  Whyte  v.  St.  Louis,  1533  Mo.  80; 
Barrington  v.  Commercial  Dock  Co.,  15 
Wash.  170.  If  a  riparian  owner  ac- 
cepts and  acts  upon  a  grant  by  the 
State  of  lands  under  water  "for  the 
purpose  of  promoting  the  commerce" 
of  tne  State  and  for  no  other  purpose 
whatsoever,    a    dock    or    wharf    con- 
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§  263  (105).  Duties  and  Righto  of  Owner.  —  The  keeping  of  a 
wharf  or  dock,  erected  and  opened  to  the  public,  like  the  keeping  of 
an  inn,  confers  a  general  license  to  boats  and  vessels  to  occupy  it  for 
lawful  purposes,  —  a  license  which  can  be  terminated  only  by  notice 
and  request  to  remove  the  vessel.*  When  thus  established,  the 
owner  at  common  law  is,  as  respects  the  public,  bound  to  keejp  ii  in 
good  repair.^  In  view  of  these  obligations  on  the  part  of  the  owner 
of  the  wharf,  the  common  law  gave  him  ike  right  to  distrain  for  his 
wharfage  or  toll.'    The  right  of  wharfage  held  by  a  grantee  under  a 

Btnicted  by  him  b  appropriated  to  the 
use  of  all  who  are  engagea  in  promoting 
the  purposes  of  the  grant,  and  is  a  pub- 
Uc  oock  or  wharf  subject  only  to  the 
owner's  ri^ht  to  collect  a  reasonable 
compensation  for  its  use.  Thousand 
IsUmd  Steamboat  Co.  v.  Visger,  179 
N.  Y.  206,  &Wg  86  N.  Y.  App.  Div.  126. 
See  also  Harper  v.  Williams,  110  N.  Y. 
260. 

The  word  levee  has  a  weU-imder- 
gtood  meaning  in  the  West  and  South. 
It  is  a  place  on  a  river,  or  other  navi- 
^ble  water,  for  the  loading  or  unload- 
me  of  goods  or  for  the  reception  and 
d^very  of  passengers.  It  is  either  the 
bank  or  the  whait  to  and  from  which 
persons  and  thines  may  go  from  or  to 
some  vessel  in  the  contiguous  waters. 
It  means  the  land  contiguous  to  a  river 
or  other  navigable  water,  used  as  a 
landing  place  for  water  craft,  and  for 
the  transfer  of  freight  and  passengers 
to  and  from  such  craft.  St.  Paul  v, 
Chicago,  M.  A  St.  P.  R.  Co.,  63  Minn. 
330,  352;  citing  State  v.  RandaU,  1 
Strob.  (S.  Car.)  110;  State  v.  Graham, 
16  Rich.  Law  (S.  Car.)  310;  Coffin  v, 
Portland,  27  Fed.  Rep.  412,  418. 

*  Heeney  v.  Heeney.  2  Denio  (N.  Y.), 
625;  Nicoll  v.  Gardner,  13  Wend. 
(N.  Y.)  289 ;  Lansing  v.  Smith,  4  Wend. 
(N.  Y.)  9;  Dutton  v.  Strong,  1  Black 
(U.  S.),  23,  distinguislied  from  Heeney 
V,  Heeney,  supra;  Chicago  Dock  Co. 
V.  Garrity,  115  111.  156. 

'  A  municipality  owning  a  wharf  is 
bound  to  exercise  the  same  care  as  b 
required  of  an  individual  owner,  for  the 
convenience  and  safety  of  boats,  &c., 
using  it.  Willey  v.  Allegheny,  118  Pa. 
St.  490.  It  is  tne  duty  of  occupants  of 
public  wharves  in  the  city  of  New  York 
to  keep  them  in  proper  repair,  and  they 
are  liable  in  damages  for  personal  in- 
juries to  persons  injured  by  their  failure 
to  do  so.  Delaney  v.  Pennsylvania  R. 
R.  Co.,  78  Hun  (N.  Y.),  393.  A  wharf- 
inger is  liable  for  the  loss  of  merchan- 


dise through  the  wharf  giving  way  in 
consequence  of  his  failure  to  keep  it  in 
good  condition  and  repair  in  conse- 
quence of  which  the  merchandise  was 
precipitated  into  the  waters  of  the  har- 
bor. Chapman  v.  State,  104  Cal.  690; 
Oregon  Imp.  Co.  v.  Seattle  Gas  Light 
Co.,  4  Wash.  634,  635. 

Where  a  wharf  at  the  river  end  of 
a  street  of  New  York  City  was  shut  ofif 
from  the  street,  the  only  access  to  it 
being  through  a  gate  or  over  property 
of  other  persons,  it  was  held  that  a 
person  getting  access  to  the  wharf 
m  a  roundabout  way  over  adjoining 
property  must  be  treated  as  a  tres- 
passer, and  the  owner  of  the  wharf  was 
not  liable  in  damages  for  personal  in- 
juries sustained  by  him.  Malloy  v. 
Staten  Island  R.  T.  Co.,  78  Hun  (N.  Y.), 
166.  The  court  said:  "While  ori^- 
nally  the  wharves  and  exterior  streets 
which  were  constructed  at  the  expense 
of  or  by  riparian  owners,  were  made 
public  and  open  to  the  commerce  of 
the  port,  and  the  free  access  of  the 
people,  later  legislation  has  modified 
the  prohibitions  and  restraints  of  the 
earlier  law.  And  now  many  of  the 
piers  and  wharves  on  the  river  front 
are  occupied  by  steamship  and  rail- 
road companies  and  bv  private  indi- 
viduals by  titles  which  are,  for  the 
time  being,  practically  that  of  private 
ownership." 

»  Hale,  de  Port.  Maris,  77 ;  Bradley 
on  Distress,  133 ;  Nicoll  v.  Gardner,  13 
Wend.  (N.  Y.)  289.  The  ri^ht  of  dis- 
tress is  reflated  by  statute  in  the  city 
of  New  York,  and  it  was  there  held 
that  where  wharfage  accrued  in  the 
seventh  ward,  the  owner  of  the  wharf 
might  distrain  therefor  in  the  eleventh 
ward.  13  Wend.  (N.  Y.)  289.  See 
Lansing  v.  Smith,  4  Wend.  (N.  Y.}  9, 
21.  Wharfage  is  not  properly  a  tax,  like 
that  levied  to  support  government,  but 
rather  compensation  paid  by  owners  of 
vessels  for  accommodation  for  tfieir 
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valid  city  grants  although  it  is  an  incorporeal  rights  is  nevertheless 
property,  or  a  property  right  which  can  only  be  taken  away  by  the 
legislature  by  the  exercise  of  the  right  of  eminent  domain,  on  making 
compensation  to  the  owner  of  the  wharfage  right 


§  264  (106).     Rights    of    Bipazian  Owner    as  to   Wharves.  — By 

the  common  law  of  England,  both  the  title  and  the  dominion  of  the 
sea  and  of  rivers  and  arms  of  the  sea,  where  the  tide  ebbs  and  flows, 
and  of  all  the  lands  below  hi^- water  mark,  within  the  jurisdiction  of 
the  Crown  of  En^and,  are  in  the  King.     Such  waters  and  the  land 


boats  and  merchandise.  Swartz  v, 
Flatboats,  14  La.  An.  243 ;  s.  p.  Keo- 
kuk V.  Keokuk  Packet  Co.,  45  Iowa, 
196.  If  a  city  is  entitled  to  the  wharf- 
age from  public  wharves,  and  the  owner 
of  a  lot  adiacent  to  such  wharf  receives 
wharfage,  he  b  liable  to  the  city  there- 
for. Baltimore  v.  White  (assumpsit), 
2  Gill  (Md.),  444.  The  right,  as  be- 
tween private  persons  and  a  city  coi^ 
poration,  to  the  money  collected  for 
wharfage,  may  be  tried  m  an  action  for 
money  had  and  received.  Murphy  v, 
Montgomery  City  Council,  11  Ala.  586. 
See  Grant  v.  Davenport,  18  Iowa,  179 ; 
Langdon  v.  Mayor,  &c.  of  New  York, 
93  N.  Y.  129;  Williams  v.  Mayor,  Ac. 
of  New  York,  105  N.  Y.  419;  Matter 
of  Mayor,  Ac.  of  New  York,  113  N.  Y. 
App.  Div.  84,  87.  For  measure  of  com- 
pensation to  the  wharf  proprietor  when 
ids  right  of  wharfage  is  taken  by  emi- 
nent domain,  see  Ungsland  v.  Mayor, 
Ac.  of  New  York,  110  N.  Y.  569 ;  Matter 
of  New  York  aty,  95  N.  Y.  App.  Div. 
501. 

The  word  wharfage  is  usually  ordi- 
narily employed  to  designate  the  charge 
made  for  the  use  of  a  wharf  for  the  pui^ 
pose  of  loading  or  unloading  freight  on 
or  from  vessels  lyins  at  its  side.  Balti- 
more V.  Baltimore  A  P.  S.  B.  Co.,  104 
Md.  485;  65  Atl.  Rep.  353.  A  wharf 
18  a  structure  on  the  mai^^n  of  navigable 
waters  alongside  of  which  vessels  can 
be  brought  for  the  purpose  of  beins 
conveniently  loaded  or  unloaded,  and 
wharfage  is  the  fee  paid  for  tying  ves- 
sels to  a  wharf,  or  for  loading  goods  on 
a  wharf  or  shipping  them  therefrom. 
Per  Early  J.,  in  Langdon  v.  Mayor,  Ac. 
of  New  York,  93  N.  Y.  129,  151.  The 
right  to  collect  wharfage  is  an  incor- 
poreal right  incident  to  the  use  of  a 
wharf  for  the  mooring,  loading,  and  un- 
loading of  vessels.  Mayor,  Ac.  of  New 
York  V.  Mabie,  13  N.  Y.  151 ;  Eastman 


V,  Mayor,  Ac.  of  New  York,  152  N.  Y. 
468,  aff'g  13  N.  Y.  Misc.  774.  In  the 
absence  of  a  statute  rra^ulating  charges, 
a  wharfinger  is  entitled  to  recover  upon 
an  implied  contract  the  reasonable 
value  of  the  use  of  his  wharf.  Wood- 
ruff V.  Havermeyer,  106  N.  Y.  129; 
International  Hide,  Ac.  Co.  v.  New 
York  Dock  Co.,  93  N.  Y.  App.  Div.  562. 
The  legislature  may  comer  upon  a 
municipalitv  the  power  to  regulate  the 
use  of  a  public  wharf. 

The  wharfinger  exercises  a  public 
employment,  and  is  therefore  subject 
to  constitutional  l^islative  control. 
Langdon  v.  Mayor,  Ac.  of  New  York, 
93N.  Y.  129,  130,  161;  Matter  of 
Union  Feny  Co.,  98  N.  Y.  139,  156; 
Buffalo  V.  Delaware,  L.  A  W.  R.  Co., 
68  N.  Y.  App.  Div.  488,  500,  aff'd  178 
N.  Y.  561.  A  lease  of  **s^i  and  sin- 
gular, the  wharfage  which  may  arise, 
accrue,  or  become  due  frOm  the  use 
and  occupation"  of  certain  described 
public  wharf  propertv  is  not  a  lease 
of  the  wharf  itself,  but  is  merely  a 
lease  of  the  incorporeal  right  to  col- 
lect wharfage  incident  to  the  use  of  the 
wharf  by  vessels  engaged  in  commerce. 
If  the  city,  the  lessor,  fails  to  put  the 
lessee  in  possession  of  the  granted  right 
to  collect  wharfage,  the  measure  of  dam- 
ages is  not  the  value  of  the  use  of  the 
wharf  for  the  purposes  of  the  lessee's 
private  bufiness,  but  the  difference  be- 
tween the  rent  reserved  and  the  value 
of  the  use  of  the  wharf  at  the  rate  of 
wharfage  fixed  by  law.  Eastman  v. 
Mayor,  Ac.  of  New  York,  152  N.  Y. 
468,  aff'g  13  N.  Y.  Misc.  774.  Where  a 
city  owned  half  of  the  pier  it  was  held 
that  it  had  no  right  to  so  use  its  half  as 
to  render  the  pier  useless  to  the  owner 
of  the  other  half  or  to  prevent  the 
public  use  of  the  pier,  mil  v.  New 
York,  139  N.  Y.  495. 
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which  they  cover,  either  at  all  times,  or  when  the  tide  is  in,  are  in- 
capable of  ordinary  occupation,  cultivation,  and  improvement;  and 
their  natural  and  primary  uses  are  public  in  their  nature,  for  high- 
ways of  navigation,  and  commerce,  domestic  and  foreign,  and  for 
the  purpose  of  fishing  by  all  the  King's  subjects.  Therefore  the 
title,  jus  privatum,  in  such  lands,  as  of  waste  and  unoccupied  lands, 
belongs  to  the  King  as  the  sovereign;  and  the  dominion  thereof,  jus 
publicum,  is  vested  in  him  as  the  representative  of  the  nation  and 
for  the  public  benefit.*  The  English  possessions  in  America  were 
claimed  by  right  of  discovery.  Having  been  discovered  by  subjects 
of  the  King  of  England,  and  taken  possession  of  in  his  name,  by 
his  authority,  or  with  his  assent,  they  were  held  by  the  King  as 
the  representative  of  and  in  trust  for  the  nation;  and  all  vacant 
lands  and  the  exclusive  power  to  grant  them,  were  vested  in  him. 
The  various  charters  granted  by  di£ferent  monarchs  for  large  tracts 
of  territory  on  the  Atlantic  coast  conveyed  to  the  grantees  both  the 
territory  described  and  the  powers  of  government,  including  the 
property  and  the  dominion  of  lands  under  tide  waters.  Upon  the 
American  Revolution  all  the  rights  of  the  Crown  and  of  Parliament 
vested  in  the  several  states,  subject  to  the  rights  surrendered  to  the 
national  government  by  the  Constitution  of  the  United  States.^  In 
this  manner  the  governments  of  the  Colonies,  and  their  successors, 
the  original  States  of  the  Union,  became  vested  with  the  title  to 
lands  under  navigable  waters;  and  the  new  States  admitted  to 
the  Union  since  the  adoption  of  the  Constitution  have  the  same 
rights  as  the  original  States  in  the  tide  waters,  and  in  the  lands 
below  the  high-water  mark  within  their  respective  jurisdictions.' 

*  Shively  V.  Bowlby,  152  U.  S.  1,  11.  in  the  crown.  But  the  right  to  use  and 
This  may  justly  be  considered  as  the  control  both  the  land  and  water  was 
leading  case  in  this  country  on  the  sub-  deemed  a  jus  publicum^  and  was  vested 
ject  of  the  title  and  rights  of  riparian  in  parliament.  The  crown  could  con- 
and  littond  proprietors,  the  rights  of  vey  the  soil  under  water  so  as  to  give 
the  several  States  and  of  the  general  private  rights  therein,  but  the  dominion 
government.  and  control  over  the  lands,  in  the  in- 

In  Langdon  v.  Mayor,  Ac.  of  New  terest  of  commerce  and  navigation,  for 
York,  93  N.  Y.  129,  155,  Earl,  J.,  de-  the  benefit  of  all  the  subjects  of  the 
scribins  the  nature  of  the  estate  or  kingdom,  could  be  exercised  only  by 
right  of  the  crown  in  navigable  waters  parliament.  In  this  countrv  the  state 
and  the  soil  thereunder,  said :  **  From  nas  succeeded  to  all  the  rights  of  both 
the  earliest  times  in  England  the  law  crown  and  parliament  in  the  navigable 
has  vested  the  title  to,  and  the  control  waters  and  the  soil  under  them,  and 
over,  the  navigable  waters  therein^  in  here  the  jiis  privatum  and  the  ju8  pub- 
the  crown  and  parliament.  A  distinc-  licum  are  both  vested  in  the  State." 
tion  was  taken  between  the  mere  owner-  *  Shively  v.  Bowlby,  152  U.  S:  1, 14 ; 
ship  of  the  soil  under  water  and  the  Stevens  v.  Paterson  &  N.  R.  Co.,  34 
control  over  it  for  public  purposes.  N.  J.  L.  532 ;  Langdon  v.  Mayor,  Ac. 
The  ownership  of  the  soil,  analogous  to  of  New  York,  93  NT  Y.  129,  155. 
the  ownership  of  dry  land,  was  re-  •  Pollard  v.  Hagan,  3  How.  (U.  S.) 
girded  as  jus  privatum,  and  was  vested  212;  Weber  v,  CaL  Harbor  Com'rs,  18 
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The  same  doctrine  which  in  England  is  applied  only  to  waters 
where  the  tide  ebbs  and  flows  is  applied  in  this  country  to  the 
Great  Lakes,  which  are  treated  as  inland  seas.^  It  has,  also,  in 
some  of  the  States,  been  extended  to  navigable  rivers,  such  as  the 
Mississippi,  Missouri,  and  Ohio  Rivers.'  But  the  governments  of 
the  Colonies  and  their  successors  the  States,  with  a  view  to  induce 
persons  to  erect  wharves  for  the  benefit  of  navigation  and  com- 
merce, early  allowed  to  the  owners  of  lands  bounding  on  tide 
waters  greater  rights  and  privileges  in  the  shore  below  Wgh-water 
mark  than  they  had  in  England.  The  nature  and  degree  of  such 
rights  and  privileges  differed  in  the  different  Colonies  and  States,  and 
in  some  were  created  by  statute,  while  in  others  they  rested  upon 
usage  only.^  Each  State  has  dealt  with  the  lands  under  the  waters 
within  its  boundaries  according  io  its  own  views  of  justice  and  policy, 
reserving  its  own  control  over  such  lands,  or  granting  rights  therein 
to  individuals  or  corporations,  whether  owners  of  the  adjoining 
upland  or  not,  as  it  considers  for  the  best  interests  of  the  pubUc,  and 
there  is  no  universal  and  uniform  law  upon  the  subject.*  Hence 
there  is  in  the  United  States  no  general  rule  of  law  applicable  to  all 
lands  under  navigable  waters,  and  the  Supreme  Court  of  the  United 
States  has  held  that  the  title  and  rights  of  riparian  or  littoral  proprie- 
tors in  the  soil  below  high-water  mark  of  navigable  waters  are  gov- 
erned by  the  local  laws  of  the  several  States,  subject  to  the  rights 
granted  by  the  Federal  Constitution  to  the  United  States  for  the 
purpose  of  regulating  and  improving  navigation.^ 

The  right  of  a  riparian  owner  to  establish  a  wharf  on  his  own  land 
extending  over  the  shore  between  high  and  low  water  marks,  and 
lands  under  water  for  the  purpose  of  reaching  the  point  of  ordinary 
navigability,  is  not  uniformly  conceded.    In  some  States  it  is  held  — 

Wall.  (U.  S.)  67;  lUinoie  Cent.  R.  Co.  be  exercised.     In  Shively  v,  Bowlby, 

V.  Illinois,  146  U.  S.  387,  435;  Shively  152  U.  S.  1,  31,  it  is  pointed  out  that 

V.  Bowlby,  152  U.  S.  1,  26;   s.  c.  22  the  decisions  of  the  Supreme  Court  of 

Oreg.  410.  the  United  States  resaraing  the  shores 

^  Illinois  Cent.  R.  Co.  v,  Illinois,  146  of  waters  where  the  ebb  and  flow  of  the 

U.  S.  387,  435.  tide  from  the  sea  is  not  felt,  but  which 

>  In  Hardin V.  Jordan,  140 U.S.  371,  are  merely  navigable,  should  be  con- 

382,  it  is  said  that  in  this  coimtry  the  sidered  with  reference  to  the  facts  upon 

rule  has  been  extended  to  not  only  the  which   they   were   made,   keeping  in 

Great  Lakes,  which  are  treated  as  in-  mind  the  local  laws  of  the  oifferent 

land  seas,  but  also  in  some  of  the  States  States  as  weU  as  the  provisions  of  the 

to  navigable  rivers,  as  the  Mississippi,  Acts  of  Congress  relating  to  such  waters. 

Missoun,  and  the  Ohio^  and  in  Penn-  The  court  also  examines  the  decisions 

sylvania  to  all  the  navieable  rivers  of  on  this  subject. 

the  State ;  but  it  depends  upon  the  law  »  Shively  v.  Bowlby,  152  U.  S.  1,  18. 

of  each  State  to  what  waters  and  to  *  Shively  v,  Bowlby,  152  U.  8.  1, 26. 

what  extent  the  prerogative  of  the  '  Barney  v.  Keokuk,  94  U.  S.  324; 

State  over  the  lands  under  water  shall  Shively  v.  Bowlby,  152  U.  S.  1, 
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sometimes  because  of  long-continued  usage,  sometimes  by  virtue  of 
statutory  enactments,  and  sometimes  upon  the  interpretation  of  the 
common  law  adopted  by  the  courts  —  that,  for  the  purpose  of 
making  available  the  right  of  the  riparian  owner  to  access  to  navi- 
gable waters,  he  may  make  a  landing,  dock,  wharf,  or  pier  extend- 
ing to  the  ordinary  point  of  navigation  for  his  own  use  or  for  the 
use  of  the  public,  subject  to  such  general  rules  and  regulations  as 
the  legislature  may  prescribe  for  the  protection  of  the  rights  of  the 
public,  and  subject  also  to  the  right  of  the  United  States  to  exer- 
cise its  powers  for  the  purpose  of  regulating  and  improving  naviga- 
tion.*     The  right  of  the  riparian  owner  to  construct  a  landing  or 


*  In  some  of  the  decisions  of  the 
Supreme  Court  of  the  United  States, 
lai^age  is  to  be  found  which  seems 
to  recognize  the  right  of  the  riparian 
owner  to  wharf  out  to  the  pomt  of 
navigation.  See  Dutton  v.  Strong,  1 
Black  (U.  S.),  23;  St.  Paul  &  Pac.  R. 
Co.  V.  Schunneir,  7  Wall.  (U.  S.)  272, 
289;  Yates  v.  Milwaukee,  10  Wall 
(U.  S.)  497 ;  Weber  v.  Harbor  Com'rs, 
18  Wall.  tU.  S.)  64;  Potomac  Steam- 
boat Co.  V.  Upper  Potomac  Steamboat 
Co.,  109  U.  S.  682,  683;  Illinois  Cent. 
R.  Co.  V.  nUnois,  146  U.  S.  445.  The 
cases  in  which  this  language  was  used 
have  more  recently  been  examined  and 
reviewed  by  the  court,  and  the  conclu- 
sion which  It  has  reached  appears  to  be 
that,  whilst  the  cases  were  rightly  de- 
cided, the  question  of  the  right  to  wharf 
out  was  not  at  issue  in  them,  and, 
therefore,  not  in  fact  before  the  court, 
and  that  the  language  used  by  the  couri 
so  far  as  it  appears  to  lay  down  a  rule 
of  general  application  was  imnecessary. 
See  Shively  v.  Bowlby,  152  U.  S.  1,  36. 
It  would  seem,  however,  that  in  some 
at  least  of  the  States  in  which  these 
cases  arose  the  language  used  by  the 
court  is  the  foundation  for  the  rule  of 
law  which  has  been  adopted  therein. 

AUiaka.  A  riparian  owner  on  tide 
water  has  no  title  to  the  tide  lands  in 
front  of  his  premises.  The  title  thereto 
is  held  by  the  United  States  in  trust 
for  the  future  State.  Sutter  v.  Heck- 
man,  1  Alaska,  81;  United  States  v. 
Roth,  2  Alaska,  257.  But  he  has  a 
right  of  access  over  the  tide  lands  and 
the  right  to  construct  a  wharf  thereon 
for  the  purpose  of  reaching  navigable 
water.  Martin  v.  Heckman,  1  Alaska, 
105;  Sutter  v.  Heckman,  1  Alaska, 
188;  Lewis  v.  Johnson,  1  Alaska,  529; 
Juneau  Ferry  Co.  v.  Alaska  S.  S.  Co., 


1  Alaska,  533;  United  States  v.  Roth, 

2  Alaska,  257. 

Connecticut.  Title  to  lands  below 
high-water  mark  is  in  the  State.  By 
ancient  usage,  without  any  early  legis- 
lation, the  proprietor  of  the  upland  has 
a  right,  in  the  nature  of  a  franchise,  to 
wharf  out  and  occupy  the  flats,  even 
below  low-water  mark,  provided  he 
does  not  interfere  with  navigation ;  and 
this  riffht  may  be  conveyed  separately 
from  the  upland;  and  the  fee  in  flats 
so  reclaimed  vests  in  him.  Ladies' 
Seamen's  Friend  Society  v,  Halstead, 
58  Conn.  144,  150;  Prior  v.  Swartz, 
62  Conn.  132,  136;  Mather  v.  Chap- 
man, 40  Conn.  382;  Ockerhausen  v. 
Tyson,  71  Conn.  31 ;  New  York,  N.  H. 
&  H.  R.  Co.  V,  Long,  72  Conn.  10.  The 
exercise  of  this  right  is  subject  to  all 
regulations  which  the  State  may  see 
fit  to  impose  bv  authorizing  commis- 
sioners to  establish  harbor  lines,  or 
otherwise.  State  v.  Sai^ent,  45  Conn. 
358.  But  it  has  been  mtimated  that 
it  cannot  be  appropriated  by  the  State 
to  a  different  pubuc  use  without  com- 
pensation. Farist  Co.  v.  Bridgeport, 
60  Conn.  278. 

Florida.  By  a  statute  of  1856,  the 
title  to  the  submereed  lands  of  navi- 
gable waters  from  tne  channel  to  the 
shore  was  vested  in  the  then  riparian 
owners  or  their  grantees.  Rivas  v. 
Solaiy,  18  Fla.  122,  126;  Sullivan  v. 
Moreno,  19  Fla.  200.  By  statute,  also, 
the  riparian  owner  has  the  right  to 
wharf  out  or  fiU  in  out  to  the  channel, 
provided  his  improvements  are  for  the 
benefit  of  conmierce  and  navigation. 
Sullivan  v.  Moreno,  19  Fla.  200 ;  Dumas 
V.  Gamett,  32  Fla.  64 ;  State  v.  Black 
River  Phosphate  Co.,  32  Fla.  82,  84. 

Indiana.  The  title  of  a  riparian 
proprietor  upon  the  Ohio  River  ex- 
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wharf  is  largely  founded  upon  equitable  considerations  growing 
out  of  the  fact  that  riparian  owners  everywhere  upon  the  numer- 


tends  to  low-water  mark.  Stinson  v. 
Butler,  4  Blackf.  (Ind.)  285;  Cowden 
V.  Kerr,  6  Blackf.  (Ind.)  280 ;  Doe  v. 
Hildreth,  2  Ind.  274;  Bainbridge  v. 
Sherlock,  29  Ind.  364;  Gentile  v.  State, 
29  Ind.  409;  Martin  v.  Evansville,  32 
Ind.  85.  The  riparian  owner,  though 
his  title  extend  no  further  than  to  the 
(Stream  not  embracing  the  shore  or 
lands  between  high  and  low  water 
mark,  may  build  a  wharf  for  the  ac- 
commodation of  the  public  navigating 
the  river  and  for  his  own  private  profit, 
not  interfering  with  the  navigation. 
Sherlock  v.  Bainbridge,  41  Ind.  35,  42. 
But  the  right  thus  to  construct  and  use 
a  wharf  is  subject  to  the  paramount 
right  of  the  public  to  navigate  and  use 
the  river  as  a  common  highway,  and  can 
in  no  way  interfere  with  such  use  of  the 
river  for  the  public.  Hence  the  owner 
of  a  wharf  has  no  cause  of  action 
against  a  person  who  moors  his  vessel 
at  an  adjoining  wharf,  although  the 
effect  thereof  is  necessarily  to  obstruct 
access.  Sherlock  v.  Bainbridge,  41  Ind. 
35. 

Iowa,  The  title  of  a  riparian  pro- 
prietor on  the  banks  of  the  Mississippi 
extends  only  to  ordinary  high-water 
mark  and  the  soil  between  hi^h  and  low 
water  mark  as  well  as  the  bed  of  the 
river  belongs  to  the  State.  Barney  v. 
Keokuk,  94  U.  S.  324,  336;  McManus 
V.  Carmichael,  3  Iowa,  1;  Haight  v, 
Keokuk,  4  Iowa,  199;  Tomfin  v. 
Dubuque,  Ac.  Ry.  Co.,  32  Iowa,  106; 
Musser  v,  Hershey,  42  Iowa,  356; 
Houghton  V.  Chicago,  D.  -k  M.  R.  Co., 
47  Iowa,  370;  Renwick  v,  D.  &  N.  W. 
R.  Co.,  49  Iowa,  664 ;  Wood  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  60  Iowa,  456 ;  Steele 
V.  Sanchez,  72  Iowa,  65;  Chicago, 
B.  &  Q.  R.  Co.  V.  Porter,  72  Iowa,  426; 
Bennett  v,  Nat.  Starch  Mk.  Co.,  103 
Iowa,  207;  Holman  v.  Judges,  112 
Iowa,  714;  Carr  v.  Moore,  119  Iowa, 
152.  By  the  common  law  the  riparian 
owner  has  no  right  in  the  waters  of  the 
Mississippi  River  or  the  bed  or  shore 
thereof,  and  the  fact  that  he  is  de- 
prived of  access  by  the  construction 
of  a  railroad  along  the  banks  between 
high  and  low  water  mark  gives  him  no 
cause  of  action.  Tomlin  v.  Dubuque, 
B.  A  M.  R.  Co.,  32  Iowa,  106;  Ingrar 
ham  V,  Chicago,  D.  &  M.  R.  Co.,  34 
Iowa,  249,  252;  Cook  v,  Burlington, 
36  Iowa,  357;  Chicago,  B.  k  Q.  R.  Co. 


V.  Porter,  72  Iowa,  426.  The  State  or 
a  city,  as  its  agency,  representing  the 
pubhc,  has  the  right  to  widen  and  im- 
prove a  street  upon  the  bank  of  a  river 
to  any  extent  on  the  river  side  by  filling 
in  below  high  water  and  building 
wharves  and  levees  for  the  public  ac- 
commodation. Barney  v.  Keokuk, 
94  U.  S.  324,  339.  But  it  has  been  said 
in  this  State  that  a  riparian  owner 
(outside  of  any  incorporated  city  or 
town)  may  erect  wh^ves  or  Umding 
places  on  the  shores  of  navigable 
streams  if  they  conform  to  the  State 
regulations,  if  any,  and  do  not  obstruct 
the  paramount  right  of  navigation. 
Grant  v,  Davenport,  18  Iowa,  179, 
192.  And  in  later  cases  a  right  at 
common  law  to  wharf  out  is  also  recog- 
nized even  when  the  lands  are  within 
a  city;  and  it  has  been  said  that  the 
right  does  not  exist  by  virtue  of  any 
proprietorship  in  the  soil  between  high 
and  low  water  mark ;  that  it  is  a  mere 
franchise  appurtenant  to  the  riparian 
proprietorship;  that  it  depends  upon 
the  ownership  of  the  adjacent  soil; 
and  that  it  is  not  the  subject  of  sale 
independently  of  a  conveyance  of  the 
land  to  which  it  is  appurtenant.  Mus- 
ser V.  Hershey,  42  Iowa,  356,  361; 
Renwick  r.  D.  &  W.  N.  R.  Co.,  49  Iowa, 
664,  672.  In  this  State  a  statute  was 
passed  in  1874,  permitting  riparian 
owners  on  the  Mississippi  and  Missouri 
Rivers  to  construct  piers,  cribs,  booms, 
&c.,  and  reouiring  companies  construct- 
ing railroaas  alon^  the  shore  or  over 
the  bed  of  the  nver  to  compensate 
riparian  owners  for  the  damages  to 
riparian  property  caused  thereby.  See 
Renwick  v.  D.  &  N.  W.  R.  Co.,  49  Iowa, 
664,  666,  aff'd  102  U.  S.  180;  Mills  v, 
Evans,  100  Iowa,  712. 

Louisiana,  By  the  Constitution  of 
1898,  art.  290,  riparian  owners  of  prop- 
erty on  navigable  rivers,  lakes,  and 
streams  within  cities  or  towns  having 
a  population  exceeding  5,000  have  the 
right  to  erect  and  maintain  on  the 
batture  or  banks  such  wharves,  build- 
ings, and  improvements  as  may  be  re- 
quired for  the  purpose  of  commerce  and 
navigation ;  but  they  must  first  obtun 
the  consent  of  the  council  or  other  gov- 
erning authority  and  the  board  of 
levee  commissioners,  and  must  erect 
the  wharfs,  Ac,  in  conformity  to  plans 
and  specifications   submitted  to  and 
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ous  navigable  bodies  of  water  within  the  territorial  limits  of  the 
United  States  have  made  the  easement  or  right  of  access,  which 


approved  bv  the  engiiieer  of  the  coun- 
cil or  other  eoverning  authority. 
When  so  erectea,  such  wharfS;  piers, 
and  improvements  remain  subject  to 
the  administration  and  control  of  the 
council  or  other  governing  authority 
with  respect  to  their  maintenance  and 
to  the  fees  and  charges  to  be  exacted 
for  their  use  by  the  public  and  to  the 
control  of  the  board  of  levee  commis- 
sioners so  far  as  necessary  for  the 
maintenance  and  support  and  admin- 
istration of  the  levees.  The  local 
authorities  may  expropriate  such 
wharfs,  &c.,  when  necessary  for  public 
purposes,  upon  reimbursing  the  owner 
the  cost  of  construction  less  such  de- 
preciation as  may  have  resulted  from 
time  and  decay,  but  such  reimburse- 
ment shall  in  no  case  exceed  the  actual 
market  value  of  the  property.  It  is 
expressly  declarod  that  tnis  provision 
shall  not  affect  the  right  of  the  State  or 
of  the  boards  of  levee  commissioners 
to  appropriate  without  compensation 
such  wharves,  &c.,  when  necessary  for 
levee  purposes.  Under  this  provision 
of  the  Constitution  the  board  of  com- 
missioners of  the  port,  and  not  the 
common  council  of  the  city  of  New 
Orleans,  is  the  party  whose  consent 
must  be  obtained  as  a  condition  prece- 
dent to  the  erection  of  wharves,  &c. 
State  V,  Board  of  Levee  Com'rs,  109 
La.  403.  By  statute  the  board  of  com- 
missioners of  the  port  and  not  the  city 
of  New  Orleans  is  vested  with  control 
of  the  wharves  and  landings  within  the 
city,  and  the  city  cannot,  without  the 
consent  of  the  board  of  commissioners, 
authorize  the  construction  of  a  railroad 
thereon.  New  Orleans  Board  of  CJom- 
missioners  v.  New  Orleans  &  S.  F.  R. 
Co.,  112  La.  1011. 

Maine.  The  proprietor  of  the  lands 
adjoining  flats  on  tide  water  has  a 
property  in  the  flats  to  low-water  mark, 
subject  to  the  right  conferred  by 
a  colonial  ordinance  of  1641  on  the 
owners  of  vessels  to  pass  over  them  in 
vessels,  moor  their  vessels  to  the  shore, 
and  discharge  and  take  on  cargo. 
State  V.  Wilson.  42  Me.  9.  But  the 
riparian  owner  has  the  right  to  erect 
wmuves  and  piers  on  his  own  flats,  al- 
though it  may  prevent  the  free  passage 
of  vessels  and  boats,  provided  he  does 
not  encroach  on  the  public  domain. 
Deeiing  v.  Proprietors  of  Long  Wharf, 


25  Me.  51 ;  State  v.  Wilson,  42  Me.  9 ; 
Montgomery  v.  Reed,  69  Me.  510; 
Marshall  v.  Walker.  93  Me.  532. 

Maryland,  The  owner  of  land 
bounded  by  tide  water  is  authorized 
by  statutes,  beginning  in  1745,  to  build 
wharves  or  other  improvements  upon 
the  flats  in  front  of  nis  lands  ancl  to 
acquire  the  right  in  the  lands  so  im- 
proved. Casey  v.  Inloes,  1  Gill  (Md.), 
430,  510;  Baltimore  v.  McKim,  3 
Bland  (Md.),  453 ;  Goodsell  v.  Lawson, 
42  Md.  348;  Garitee  v,  Baltimore,  53 
Md.  422 ;  Homer  v.  Pleasants,  66  Md. 
475;  Baltimore  v.  Baltimore  &  P.  S. 
B.  Co.,'104  Md.  485;  65  Atl.  Rep.  353; 
Potomac  Steamboat  Co.  v.  Upper 
Potomac  Steamboat  Ck).,  109  U.  S. 
672,  683.  See  also  Smith  &.  Maryland, 
18  How.  (U.  S.)  71,  74.  The  right  con- 
ferred by  statute  upon  the  owner  of  a 
lot  fronting  on  the  water  to  extend  his 
lot  or  improve  out  to  the  limit  pre- 
scribed by  the  authorities  of  a  city  is  a 
franchise,  —  a  vested  right,  of  which 
the  lot  owner  cannot  be  lawfully  de- 
prived without  his  consent.  Baltimore 
V.  Baltimore  &  P.  S.  B.  Co.,  104  Md. 
485;  65  Atl.  Rep.  353.  If  any  person 
without  his  authority  makes  such  ex- 
tension, no  interest  or  estate  in  the  im- 
provement vests  in  the  improver  which 
will  infringe  the  property  and  estate  of 
the  owner  of  the  franchise.  Baltimore 
&  O.  R.  Co.  v.  Chase,  43  Md.  23. 

Massachtuetts.  By  virtue  of  a 
colonial  enactment,  known  as  the  Or- 
dinance of  1641,  remaining  in  force  to 
the  present  time,  title  of  tne  owner  of 
land  bounded  by  tide  water  extends 
from  high-water  mark  over  the  shore 
or  flats  to  low-water  mark,  if  not  be- 
yond one  hundred  rods.  The  private 
right  thus  created  in  the  flats  is  not  a 
mere  easement,  but  a  title  in  fee,  which 
may  be  conveyed  by  its  owner  with  or 
without  the  uplancf.  The  owner  may 
build  upon  or  enclose  the  shore  or  flats 
provided  he  does  not  impede  the  public 
right  of  way  over  it  for  boats  and  ves- 
sels. His  title  is  subject  to  public 
rights  of  navigation  and  fishery  so  long 
as  the  flats  have  not  been  built  upon  or 
enclosed.  The  State,  in  the  exercise  of 
its  police  power  for  the  protection  of 
the  narbors  and  the  promotion  of  com- 
merce, may  without  compensation  to 
the  owners  of  the  flats  establish  harbor 
lines  over  them  beyond  which  wharves 
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is  concededly  appurtenant  to  riparian  lands,  practical  and  avail- 
able by  the  construction  of  docks,  piers,  or  wharves,  and  have 


shall  not  thereafter  be  builti  even 
when  there  would  be  no  actual  injury 
to  navigation.  Boston  v,  Lecraw,  17 
How.  (U.  S.)  426,  432 ;  Richardson  v, 
Boston,  19  How.  (U.  8.)  263,  270; 
24  How.  (U.  S.)  188;  Conunonwealth 
V.  Alger,  7  Gush.  (Mass.)  53,  67.  81 ; 
Wonson  v.  Wonson,  14  Allen  (Mass.), 
71 ;  Commonwealth  v.  Boston  Termi- 
nal Co.,  185  Mass.  281.  Because  of  the 
ordinance  vesting  the  title  in  fee  of  the 
flats  in  the  owner  of  the  upland,  a  con- 
veyance of  his  land  boimding  on  the 
tide  water,  by  whatever  name,  whether 
'*8ea,"  *'bay,"  "harbor,"  or  "river" 
has  been  held  to  include  the  land  below 
high-water  mark  as  far  as  the  grantor 
owns.  Boston  v,  Richardson,  13  Allen 
(Mass.),  146,  152,  155;  105  Mass.  351, 
355.  The  State  has  jurisdiction  and 
authoritv  to  regulate  fisheries  within  a 
marine  League  trom  the  coast.  Bfan- 
chester  v.  Massachusetts,  139  U.  S.  240, 
aff'g  152  Mass.  230. 

A  statute  giving  to  owners  of  land 
on  navigable  waters  the  right  to  erect, 
continue,  and  maintain  wharves  ex- 
tending to  the  navigable  channel  oper^ 
ates  as  a  legislative  grant  to  the  respec- 
tive owners  of  such  lots  of  an  interest 
in  the  soil  between  the  lots  and  the 
channel  of  the  river  sufficient  to  enable 
them  to  maintain  trespass  if  their  rights 
are  invaded.  Hamlin  v.  Pairpoint  Mfg. 
Co.,  141  Mass.  51 ;  Hastings  v.  Grim- 
shaw,  153  Mass.  497;  Bradford  v. 
McQuesten,  182  Mass.  80;  Common- 
weuth  V.  Boston  Terminal  Co.,  185 
Mass.  281.  Subject  to  ,the  rights  of 
the  public  the  owner  mav  sell  and  con- 
vey his  land  above  hien-water  mark, 
or  sell  that  portion  of  tne  soil  covered 
with  water  and  retain  his  wharf  and 
dock  or  any  part  of  either  of  them. 
Hastings  v.  Grimshaw,  153  Mass.  497. 
But  it  would  seem  that  the  legislature 
mav  establish  new  harbor  lines  without 
violating  nunts  previously  made  bv 
statute,  although  the  result  of  sucn 
new  harbor  line  is  to  restrict  the  size 
of  the  existing  wharves.  Bradford  v. 
McQuesten,  182  Mass.  80.  And  for  the 
purposes  of  protection  of  the  seashore 
and  to  secure  to  all  the  citizens  of  the 
State  the  li^ht  and  benefit  of  imob- 
structed  navigation  of  tidal  waters,  the 
State  mav,  notwithstanding  such  {prant, 
require  tne  grantee  to  obtain  its  hcense 
or  permission  to  wharf  or  to  fill  before 


such  waters  can  be  displaced  by  any 
structure  or  filling.  Attorney-General 
V.  Boston  &  L.  R.  Co..  118  Mass.  345, 
348;  Attorney-General  v,  Cambridge, 
119  Mass.  518;  Commonwealth  v. 
Boston  Terminal  Co.,  185  Mass.  281. 
See  also  Scully  v.  Commonwealth,  188 
Mass.  178. 

Michigan.  The  fee  of  the  soil 
bring  beneath  the  waters  of  the  Great 
Lakes  is  in  the  State.  La  Plaisance 
Bay  Harbor  Co.  v.  Monroe,  WiJk.  Ch. 
(Mich.)  155;  People  v.  Silberwood, 
110  Mich.  103  (following  Illinois  Cent. 
R.  Co.  V,  niinob,  146  XL  S.  387).  Sec 
also  as  to  the  rule  in  this  State,  Scran- 
ton  V.  Wheeler.  179  U.  S.  179.  But 
compare  Lincoln  v.  Davis,  53  Mich. 
375 ;  Richardson  v.  Prentiss,  48  Mich. 
88;  Harrington  v.  Port  Huron,  86 
Mich.  46 ;  Blodgett,  &c.  Lumber  Co.  v. 
Peters,  87  Mich.  498;  cases  involving 
nf,hta  in  the  Great  LakeSf  which  were 
disposed  of  on  the  assumption  that 
sucn  rights  existed.  A  statute  setting 
aside  certun  submerged  lands  in  Lake 
Erie  for  public  shooting  groimds,  and 
mcJdng  It  imlawful  to  destroy  the 
rushes  and  other  submarine  v^etation 
on  such  lands,  is  not  imconstitutional 
as  depriving  the  riparian  owner  of 
property  rignts  without  compensation. 
People  V.  Slberwood,  110  Mich.  103. 
In  tne  case  of  inland  navigable  waters, 
it  is  the  settled  rule  in  this  State  that 
the  title  of  the  owner  extends  to  the 
middle  line  of  the  lake  or  stream. 
Lorman  v,  Benson,  8  Mich.  18 ;  Ryan 
V,  Brown,  18  Mich.  196 ;  Rice  v.  Ruddi- 
man,  10  Mich.  125;  Watson  v.  Peters, 
26  Mich.  508 ;  Bay  City  Gas  Light  Co. 
V,  Industrial  Works,  28  Mich.  182; 
Maxwell  v.  Bay  Gty  Bridge  Co.,  41 
Mich.  453,  466;  Pere  Marquette  Boom 
Co.  V,  Adams,  44  Mich.  403;  Backus 
V,  Detroit,  49  Mich.  110;  Fletcher  v. 
Thimder  River  Boom  Co.,  51  Mich. 
277 ;  Webber  v.  Pere  Marquette  Boom 
Co.,  62  Mich.  626,  636;  Butler  v. 
Grand  Rapids  &  I.  R.  Co.,  85  Mich. 
246.  Rule  applied  to  Detroit  River, 
Lorman  v,  Benson,  8  Mich.  18 ;  to  St. 
Mary's  River,  R^an  v.  Brown,  18  Mich. 
196.  The  riparian  owner  has  the  right 
to  construct  warehouses,  wharves,  and 
piers  in  the  water  in  front  of  his  land 
in  aid  of,  and  not  obstructinf  naviga- 
tion. Lincoln  v,  Davis,  53  IMUch.  375, 
386;  Ryan  v.  Brown,  18  Mich.  196. 
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done  so  without  interference  by  the  State,  where  superior  public 
rights  have  not  been  obstructed.     In  this  method,  large  and  valu- 


Minnesota,  A  riparian  owner  upon 
a  navigable  stream  has  the  fee  to 
low-water  mark.  In  addition,  he  has 
the  incidental  right  to  free  conmiuni- 
cation  with  the  navigable  chajmel,  and 
to  build  and  maintain  suitable  piers, 
landings,  or  wharves  in  front  of  his 
land,  and  to  extend  the  same  to  the 
point  of  navigability  beyond  low-water 
mark.  Union  Depot,  dbc.  Co.  v.  Bruns- 
wick, 31  Minn.  297,  citing  Rippe  v. 
Chicago,  D.  &  M.  R.  Co.,  23  Mmn.  18; 
Brisbme  v.  St.  Paul,  &  S.  C.  R.  Co.,  23 
Minn.  114.  See  also  St.  Paul  &  Pac.  R. 
Co.  V.  Schurmeir,  7  Wall.  OJ.  S.)  272, 
289 ;  B.  c.  10  Minn.  82 ;  Lake  Superior 
Land  Co.  v.  Emerson,  38  Biinn.  406; 
Miller  v.  Mendenhall,  43  Biinn.  95; 
Hanford  v,  St.  Paul  &  D.  R.  Co.,  43 
Minn.  104;  Reeves  v.  Backus-Brooks 
Co.,  83  Minn.  339.  The  riparian  owner 
is  entitled  to  fill  in  to  the  point  of  navi- 
gability. Miller  v.  Mendenhall,  43 
Minn.  95.  The  establishment  of  a  dock 
or  harbor  line,  by  l^slative  authority, 
gives  to  the  owners  of  the  upland  the 
privilege  of  filling  in  and  buudinc  out 
to  such  line.  Miller  v.  MendenhsiU,  43 
Minn.  95;  Bradshaw  v,  Buluth  Imp. 
Mill.  Co.,  52  Minn.  59.  These  rights 
are  capable  of  beins  severed  and  trans- 
ferred apart  from  the  shore.  Hanford 
V.  St.  Paul  A  D.  R.  Co.,  43  Minn.  104 
(overruling  Lake  Superior  Land  Co. 
V.  Emerson,  38  Minn.  406) ;  Bradshaw 
v.  Duluth  Imp.  Mill  Co.,  52  Minn.  59; 
Gilbert  v.  Eldridge,  47  Minn.  ,210, 
214. 

Missouri.  The  riparian  owner  owns 
onlv  to  the  waters  edge.  Benson 
V,  Morrow,  61  Mo.  351;  Naylor  v. 
Cox,  114  Mo.  232;  Rees  v,  McDaniel, 
115  Mo.  145;  Cooley  v.  Golden,  117 
Mo.  33 ;  Myers  v.  St;  Louis,  8  Mo.  App. 
266,  aff'd  82  Mo.  367.  A  ripanan 
owner  has  not  only  a  right  of  access  to 
the  navigable  stream,  but  also  the  right 
to  construct  a  wharf  or  landing  in  front 
of  his  premises.  St.  Louis  K.  &  N.  W. 
R.  Co.  V.  St.  Louis  Union  S.  Y.  Co.,  120 
Mo.  541 ;  Myers  v.  St.  Louis,  8  Mo.  App. 
266,  aff'd  82  Mo.  367.  It  is  held  that  if 
a  city  constructs  a  dike  or  jetty  ex- 
tending into  the  river,  causing  the  river 
in  front  of  the  riparian  owner's  prem- 
ises to  fiU  with  silt  and  mud,  thereby 
destroying  the  access  to  his  premises, 
his  property  rights  are  taken  and  he  is 
entitled  to  compensation.     Myen  v. 


St.  Louis,  8  Mo.  App.  266,  afiPd  82  Mo. 
367;  B.C.  113U.  S.  566. 

New  Hampshire.  The  right  in  the 
shore  has  been  recognized  to  belong  to 
the  owner  of  the  adjoining  upland 
either  by  reason  of  its  having  once  been 
imder  the  jurisdiction  of  Massachusetts, 
or  by  earfy  and  long-continued  usage. 
Nudd  V.  Hobbs,  17  N.  H.  524,  526; 
aement  v.  Bums,  43  N.  H.  609,  621 ; 
Concord  Mfg.  Co.  v.  Robertson,  66 
N.  H.  1,  26,  27. 

New  York.  It  was  long  consid- 
ered settled  law,  that  the  State  suc- 
ceeded to  all  the  lights  of  the  crown 
and  parliament  of  England  in  lands 
under  tide  water,  and  that  the  owner 
of  land  boundea  bv  navigable  river 
within  the  ebb  and  now  of  the  tide  had 
no  private  title  or  right  in  the  shore 
below  high- water  mark  and  was  entitled 
to  no  compensation  for  the  construc- 
tion imder  a  grant  from  the  le^lature 
of  the  State  for  the  construction  of  a 
railroad  along  the  shore  between  high 
and  low  water  mark  cutting  ofif  all 
access  from  his  land  to  the  nver,  ex- 
cept across  the  railroad.  Jjansing  v. 
Smith,  4  Wend.  (N.  Y.)  9,  21;  8  Cow. 
(N.  Y.)  146;  Gould  v.  Hudson  Riv.R. 
Co.,  6  N.  Y.  522 ;  People  v.  Tibbetts, 
19  N.  Y.  523,  528;  People  v.  Canal 
Appraisers,  33  N.  Y.  461,  467 ;  Lang- 
don  V.  New  York,  93  N.  Y.  129,  144, 
154 ;  Mayor,  dbc.  of  New  York  v.  Hart, 
95  N.  Y.  443,  450,  457;  In  re  Staten 
Island  R.  T.  Co.,  103  N.  Y.  251,  260. 
It  was  also  held  that  the  owner  of  the 
upland  had  no  right  to  wharf  out  with- 
out legislative  authority,  and  titles 
granted  in  lands  under  tide  waters 
were  subject  to  the  rifht  of  the  State 
to  establish  harbor  unes.  People  v, 
Vanderbilt,  26  N.  Y.  287;  28  N.  Y. 
396 ;  People  v.  New  York  &  S.  I.  F.  Co., 
68N.  Y.71. 

But  in  Rumsey  v.  New  York  &  N. 
E.  R.  Co.,  133  N.  Y.  79;  s.  c.  114 
N.  Y.  423;  136  N.  Y.  543,  it  is  said 
that  since  the  decision  of  Gould  v.  Hud- 
son River  R.  Co.,  26  N.  Y.  522,  the  Ques- 
tions there  under  consideration  nave 
been  elaborately  examined,  discussed, 
and  settled,  in  the  courts  not  only  of 
New  York,  but  also  of  other  States,  and 
the  doctrine  of  that  case  has  been  repu- 
diated and  ignored,  and  it  was  accord- 
ingly held  that  the  riparian  owner  is 
entitled,  as  against  all  out  the  State  as 
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able  interests  in  dock  and  wharf  property  have  been  created,  and 
if  it  were  held,  in  accordance  with  the  English  common  law  doc- 
trustee  for  the  people,  or  its  agencies,  have  the  right  to  wharf  out,  subject  to 
to  certain  valuable  privileges  or  ease-  such  regulations  as  the  legislature  may 
ments,  including  the  right  of  access  to  prescribe  for  the  protection  of  the  pul>- 
the  navigable  part  of  the  river  in  front  uc  rights  of  navigation  and  fishers, 
for  the  purpose  of  loading  and  unload-  Wilson  v.  Forbes,  2  Dev.  (N.  Car.)  30 ; 
ing  boats,  drawing  nets,  and  the  like,  Collins  v,  Benbunr,  3  Iredell  (N.  Car.), 
and  that  this  right  is  a  valuable  r^ht  of  277;  5  Iredell  (N.  Car.),  118;  Gregory 
which  he  cannot  be  deprived  without  v.  Forbes,  96  N.  Car.  77 ;  State  v, 
compensation  by  the  construction  of  a  Narrows  Island  Club,  100  N.  Car.  477 ; 
railroad  in  front  of  his  lands  pursuant  to  Bond  v.  Wool,  107  N.  Car.  139. 
statutory  authority.  See  also  Saimders  Rhode  Idand,  Owners  of  land  on 
V,  New  York  Central  &  H.  R.  R.  Co.,  tide  water  have  no  title  below  higb- 
144  N.  Y.  75, 87.  In  Saee  v.  Mayor,  &c.  water  mark ;  but  by  long  usage,  sup- 
of  New  York,  154  N.  Y.  61,  99,  it  was  ported  by  a  colonial  statute  of  1707, 
held  that^  as  against  the  general  public  thev  have  been  accorded  the  right  to 
as  organized  and  represented  by  the  build  wharves  or  other  structures  upon 
State  or  its  agencies,  the  riparian  the  flats  in  front  of  their  lands,  pro- 
owner  has  no  rights  that  do  not  yield  vided  they  do  not  impede  navigation 
to  commercial  necessity,  except  the  and  have  not  been  prohibited  by  the 
right  of  pre-emption  when  conferred  legislature,  and  th^  may  recover  dam- 
by  statute,  and  the  right  to  wharfage  ages  against  anv  one  who,  without  au- 
when  protected  by  a  grant  or  covenant  tnority  from  the  legislature,  fills  up 
on  the  part  of  the  State.  Hence  the  such  fiats  so  as  to  impair  that  right. 
State,  or  a  municipal  corporation  acting  Folsom  v.  Freeborn,  13  R.  I.  200,  204, 
by  its  authority,  may  construct  a  dock  210.  See  also  Thornton  v.  Grant,  10 
or  wharf  on  lands  imder  water  without  R.  I.  477.  It  would  seem,  however, 
liability  to  the  riparian  owner  because  that  the  owner  of  the  upland  has  no 
of  any  rights  accruing  to  him,  merely  right  of  action  against  any  one  filling 
as  such  irrespective  of  covenant  or  up  the  flats  by  authority  of  the  State 
grant.  But  it  Juis  now  been  definitdy  for  any  pubhc  purpose.  Gerhard  v. 
settled  that  as  an  incident  to  the  owner-  Seekoxik  Com'rs,  15  R.  I.  334 ;  Clark 
ship  of  the  upland  the  riparian  owner  v.  Providence,  16  R.  I.  337;  Murphy 
has,  by  virtue  of  his  right  of  access,  the  v.  Bullock,  20  R.  I.  36. 
right  to  construct  a  dock  or  wharf  for  Texas.  By  the  civil  law  the 
the  purpose  of  reaching  navigable  shores  of  the  sea,  bays,  and  rivers  be- 
waters.  Town  of  Brookhaven  v.  Smith,  long  to  the  nation  tnat  possesses  the 
188  N.  Y.*74,  rev'g  98  N.  Y.  App.  Div.  country  of  which  they  are  a  part.  By 
212.  See  also  Thousand  Island  Steam-  the  common  law  the  ri^ht  to  such 
boat  Co.  V,  Viseer,  179  N.  Y.  206;  property  is  vested  in  the  King  as  trustee 
Brooklyn  v.  Mackay,  13  N.  Y.  App.  for  the  public.  Galveston  i^.  Menard, 
Div.  105;  Jenks  v.  Miller,  14  N.  Y.  23  Tex.  349.  The  legislature  may 
App.  Div.  474,  480.  grant  land  under  navigable  waters  if 
North  Carolina,  When  not  other-  not  ai>propriated  by  prescription  or 
wise  provided  by  statute,  the  private  otherwise,  provided  the  grant  does 
ownership  of  land  bounded  by  naviga-  not  infringe  upon  the  power  of  the 
ble  waters  stops  at  high-water  mark,  United  Stotes  to  regulate  commerce 
and  the  land  oetween  high  and  low  with  foreign  nations  and  among  the 
water  mark  belongs  to  the  State  and  several  States.  Galveston  v,  Menard, 
may  be  granted  by  it.  Hatfield  v,  23  Tex.  349.  A  grant  described  as  ex- 
Grimstead,  7  Iredell  (N.  Car.),  139;  tending  to  the  seashore  and  bounded 
Lewis  17.  Keeling,  1  Jones  (N.  Car.),  by  it,  does  not  include  the  seashore. 
299,  306.  The  statutes  of  the  State  at  Galveston  Oty  S.  B.  Co.  v,  Heiden- 
different  periods  have  either  limited  heimer,  63  Tex.  559.  The  riparian 
grants  of  land  boimded  on  navieable  owner  has  a  right,  incident  to  his  owner- 
waters  to  high- water  mark,  or  nave  ship,  to  construct  docks  and  wharves 
permitted  owners  of  the  soil  to  make  to  the  navigable  channel  Galveston 
entries  of  the  Land  in  front,  as  far  as  v.  Menard,  23  Tex.  349;  Galveston 
deep  water,  for  the  purpose  of  a  wharf ;  Wharf  Co.  v,  Galveston,  63  Tex.  14. 
and  any  owner  of  the  soil  appears  to  Vermont,      The     owner     of     land 
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trine,  that  they  are  purprestures  or  unlawful  encroachments  upon 
the  riparian  rights  of  the  State,  it  would  follow  that  they  are  re- 


bounded on  Lake  Champlain  has  no 
title  to  the  soil  beyond  low- water  mark, 
but  only  a  statutorv  ri^ht  to  build 
wharves,  &c,  into  the  Lake  m  front  of  his 
land.  But  if  a  stranger  fills  in  the 
lake  beyond  low-water  mark  and  erects 
wharves  and  docks  thereon,  the  ripa- 
rian proprietor  has  no  title  thereto, 
notwithstanding  his  statutory  riffht 
to  build  wharves^  &c.  in  front  of  nis 
land,  and  cannot  maintain  an  action  of 
ejectment  to  recover  possession  of  the 
wharves  so  constructed.  If  such 
wharves  violate  any  legal  right  of  the 
riparian  owner,  he  must  seek  redress  in 
some  other  form  of  action.  Austin  v, 
Rutland  R.  Co.,  45  Vt.  215. 

Vir^nia,  By  virtue  of  statutes 
beginmnff  in  1679,  the  owner  of  land 
boimded  Dy  tide  waters  has  the  title  to 
ordinary  low-water  mark  and  the  right 
to  build  wharves,  provided  that  it  is 
not  ob^ructive  to  navigation.  French 
V.  Bankhead,  11  Gratt.  (Va.)  136,  159; 
Hardy  v.  McCullough,  23  Gratt.  (Va.) 
261,  262;  Norfolk  City  v.  Cooke,  27 
Gratt.  (Va.)  430,  434 ;  Alexandria  A 
F.  R.  Co.  v.  Faunce.  31  Gratt.  (Va.) 
761 ;   Garrison  v.  Hall,  75  Va.  150. 

Wi8con8in.  The  title  of  the  owner 
of  lands  on  the  bank  of  an  inland  navi- 
gable stream  extends  to  the  centre  of 
the  stream,  subject  to  the  easement  of 
the  public  in  its  use  for  navigation  *  and 
such  owner  may  construct  docks  or 
landing  places  for  goods  or  passenffers 
taking  care  that  vessels  employeof  in 
navigating  the  stream  are  not  impeded 
in  their  passage,  or  prevented  from 
the  use  oi  all  parts  of  the  stream  which 
are  navigable.  Dutton  v.  Strong,  1 
Black  (U.  S.),  23 ;  Yates  v.  Milwaukee, 
10  Wail.  (U.  S.)  497,  504;  Jones  v. 
Pettibone,  2  Wib,  308;  Walker  v. 
Shepardson,  4  Wis.  486;  Arnold  v. 
Elmore,  16  Wis.  509 ;  Yates  v.  Judd, 
18  Wis.  118;  Delaplaine  v,  Chicago  & 
N.  W.  R.  Co.,  42  Wis.  214 ;  Stevens 
Point  Boom  Co.  v.  Reilly,  44  Wis.  295, 
305;  Hazeltine  v.  Case,  46  Wis.  391; 
Cohn  V.  Wausau  Boom  Co.,  47  Wis. 
314;  J.  S.  Keator  Lumber  Co.  v.  St. 
CroixBoomCo.,  72Wis.  62, 82;  Jane»- 
ville  v.  Carpenter,  77  Wis.  288,  300; 
Northern  Pine  Land  Co.  v.  Bigelow,  84 
Wis.  157, 163 ;  Priewe  v.  Wisconsin,  Ac. 
Inap.  Co.,  93  Wis.  534,  547;  Madison 
v.  Mayers,  97  Wis.  399,  635 ;  McCarthy 
V.  Murphy,  119  Wis.  159.    The  riparian 


owner  mav  separate  the  ownership  of 
his  uplands  from  the  ownership  of  the 
bed  of  the  stream  and  convey  them  to 
different  grantees.  If  he  conveys  the 
bank  of  the  stream,  it  will  be  presumed 
that  he  intended  to  convey  and  did  con- 
vey all  his  rights  to  the  bed  of  the 
stream.  Norcross  v.. Griffiths,  65  Wis. 
599.  Dicta  are  to  be  found  to  the  effect 
that  the  title  of  the  riparian  owner  is 
limited  to  the  bank  of  a  navigable 
stream.  Wisconsin  River  Imp.  Co.  v. 
I^ons,  30  Wis.  61 ;  Wright  v.  Day,  33 
Wis.  260.  But  these  dicta  have  been 
disapproved  and  the  contrary  principle 
finally  adopted.  Olson  v.  Merrill,  42 
Wis.  203,  211.  But  upon  navi^ble 
lakes  and  pondSf  the  riparian  proprietor 
takes  the  land  only  to  the  water  edge. 
Diedrich  v.  Northwestern  Un.  Ry.  (Jo., 
42  Wis.  248;  Boorman  v.  Simnuchs, 
42  Wis.  233 ;  Delaplaine  v,  Chicago  & 
N.  W.  R.  Co.,  42  Wis.  214.  And  a 
riparian  owner  upon  navigable  water, 
unless  prohibited  oy  local  Taw,  has  the 
right  to  construct  in  front  of  his  land 
proper  wharves  and  piers  in  aid  of 
navigation.  Diedrich  v.  Northwestern 
Un.  R.  Co.,  42  Wis.  248. 

The  right  of  the  riparian  owner  to 
construct  a  dock  or  wharf  for  the  pur- 
pose of  obtaining  access  to  navigable 
waters  includes  tne  right  to  construct 
it  in  such  a  manner  as  to  reach  a  suf- 
ficient depth  of  water  to  float  vessels 
navigating  the  seas  or  lakes  at  that 
point.  Atlee  v.  Union  Packet  Co.,  21 
WaU.  (U.  S.)  389,  393;  lUinois  Cent. 
R.  Co.  V,  Illinois  146  U.  S.  358,  387; 
s.  c.  syb  nom.  Illinois  v.  lUinob  Cent. 
R.  Co.,  184  U.  S.  77,  aff'g  91  Fed.  Rep 
955:  Langdon  v.  Mayor,  Ac.  of  New 
York,  93  N.  Y.  129,  151;  Stevens 
Point  Boom  Co.  v.  Reilly,  46  Wis.  237, 
244;  Union  Depot,  Ac.,  Co.  v.  Bruns- 
wick, 31  Minn.  296,  297.  A  riparian 
owner  cannot,  even  where  he  has  the 
incidental  right  to  wharf  out,  be  com- 
pelled by  the  State  or  a  municipality 
to  construct  a  wharf,  nor  can  the  State 
or  the  municipality  in  default  of  his 
doing  so  on  request  construct  the  wharf 
and  affix  the  cost  thereof  upon  his 
lands.  Lathrop  v,  Racine,  119  Wis. 
461. 

It  has  been  doubted  whether  the 
doctrine  of  lateral  support  has  any 
application  to  lands  underwater  where 
the  tide  ebbs  and  flowt  whose  owner- 
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movable  at  pleasure  and  result  in  a  very  grave  loss  to  individuals- 
This  course  would  ignore  what  has  been  believed  to  be  a  common 
right  within  numerous  adjudications  of  the  courts.     The  inter- 


ship  is  in  the  State  in  trust  for  the  bene- 
fit of  the  people,  or  which  are  granted 
by  the  State  for  the  promotion  of  com- 
merce. But  in  any  event  such  doctrine, 
if  applicable,  does  not  apply  to  struc- 
tures erected  upon  the  land  imder 
water,  and  the  owner  of  a  dock  or 
wharf  has  no  cause  of  action  against 
the  owner  of  adjoining  soil  under  water, 
because  the  latter,  in  dredging  to  make 
his  dock  or  slip  available  for  purposes 
of  navigation,  removes  the  lateral  sup- 
port. White  V.  Nassau  Trust  Ck).,  168 
N.  Y.  149,  rev'g,  s.  c.  sub  nam.  White 
V.  Tebo,  43  N.  Y.  App.  Div.  418. 

Where  a  grant  is  made  to  a  railroad 
company  of  the  right  to  construct  its 
railroad  along  the  shore  of  navigable 
waters,  and  the  estate  or  interest  so 
granted  is  merely  an  eaaement,  and  is 
not  the  fee  of  the  shore  or  uplaind,  the 
railroad  company  is  not  a  riparian 
owner  and  has  no  right  to  coxistruct 
wharves  extending  to  the  navigable 
water.  111.  Gent.  R.  Co.  v.  Illinois,  146 
U.  S.  387.  See  also  Rumsey  v.  New 
York  &  N.  E.  R.  Co.,  133  N.  Y.  79 ;  s.  c. 
136  N.  Y.  543. 

As  to  right  to  erect  wharf  by  other 
than  riparian  owner  on  a  tidal  river, 
below  nigh-water  mark,  quoare.  See 
Hagan  v.  Campell,  8  Port.  (Ala.)  9. 
In  this  case  it  is  said :  '^  It  is  dear  that 
no  part  of  such  erections  can  be  rested 
u{>on  the  lands  of  the  riparian  pro- 
prietor, nor  can  he  be  excluded  from 
the  use  of  the  water,  or  denied  other 
riparian  rights.''  See  People  v.  David- 
son, 30  Cal.  379 ;  Walker  v.  State  Har- 
bor Com'rs,  17  Wall.  648;  Packet  Co. 
V,  Atlee,  2  Dillon  C.  C.  479 ;  s.  c.  21 
Wall.  389.  The  plaintifif  owned  in  fee. 
subject  to  the  public  easement  of  travel 
thereon,  land  to  the  centre  of  a  street 
extending  to  the  water  line  of  the  East 
River,  on  which  he  had  constructed  a 
bulkhead  and  wharf,  and  had  the  right 
to  collect  wharfage ;  the  city  of  Brook- 
l}m,  without  plaintiff's  consent  and 
wrongfully,  built  a  pier  at  the  end  of 
the  street,  which  pier  was  attached  to 
the  plaintiff's  soil  and  between  his  land 
and  the  water  line,  and  shut  off  the 
water  from  the  pUdntiff's  wharf;  and 
afterwards  the  city  collected  wharfage 
from  all  persons  using  the  same.  It  was 
held  that  the  pier  in  front  of  the  plain* 


tiff 's  half  of  the  street  became  the  prop- 
erty of  the  plaintiff  by  accretion,  and 
that  the  plamtiff  coula  compel  the  citv 
to  accoimt  by  way  of  damages  for  all 
of  the  wharfage  received  by  the  city, 
without  dlowance  for  any  expense  of 
collecting  the  samet  —  which  latter 
seems  to  be  a  very  rigid  rule,  as  it  ap- 
parently goes  beyond  the  line  of  com- 
riisation.  Steers  v,  Brooklyn,  101 
Y.  51. 

Riparian  rights^  such  as  wharfage,  do 
not  necessarily  attach  to  grants  of  land 
bv  the  State  under  tide  water  hdow  the 
shore  lins,  or  low-vxUer  mark.    In  such 
case  the  right  to  wharfage  depends  upon 
the  terms  of  the  grant,  or  its  intent  as 
shown  by  its  deciarea  purpose  or  by 
fair  inference  from  its  terms  and  the  sur- 
roimding  circumstances,  such  as  Ions- 
continued  prior  use,  &c.    Weber  v.  Cfu. 
Harbor  Com'rs,  18  Wall.  67 ;  Potomac 
Steamboat  Co.  v.  Upper  Potomac  Co., 
109  U.  S.  672.    The  principles  of  these 
cases  were  applied  in  Turner  v.  People's 
Ferry  Co.,   21   Fed.  Rep.  90,  where. 
under  the  circumstances^  it  was  held 
that  the  owner  or  lessee  of  premises 
along  the  bulkhead  line  at  the  head  of 
a  slip,  between  two  wharves  owned  by 
the  city  of  New  York,  was  not  entitled 
to  an  injimction  to  restrain  the  erection 
of  a  ferry  rack  and  structures  under 
authority  of  the  State  and  the  city  in 
the  slip  m  front  of  his  premises,  wnich 
structures  when  erectea,  although  they 
would  impair,  would  not  cut  the  com- 
plainant off  from  free  and  open  access 
to  his  premises.    The  legislation  of  New 
York  applicable  to  the  question  and 
the  cases  bearing   ui)on  it  is  clearlv 
presented  in  the  opinion  of  Browne  J. 
See  great  case  of  Langdon  v.  Mayor. 
Ac.  of  New  York,  93  N.  Y.  129,  referred 
to  supray  and  observations  of  EoH^  J. 
pp.  144, 145,  as  to  construction  of  water 
grants  by  the  State  and  by  the  city. 
Gould  V,  Hudson  River  R.  R.  Co.,  6 
N.  Y.  522;   Langdon  v.  Mayor,  &c.  of 
New  York,  93  NT  Y.  130,  144;  Mayor, 
&c.  17.  Hart,  95  N.  Y.  443 ;  Timpson  v. 
Mayor,  5  N.  Y.  App.  Div.  424;  BeU  v. 
New  York,  77  N.  T.  App.  Div.  437; 
Hastings  v.  New  York,  39  Misc.  (N.  Y.) 
728,  986;  Lehigh  Vall^  R.  R.  Co.  r. 
Trone,  28  Pa.  St.  206. 
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pretation  of  the  owner's  easement  or  right  of  access  which  permits 
the  construction  of  a  wharf  or  pier  has  been  said  to  be  justified 
in  reason,  and,  when  opposed  to  no  statute,  to  be  in  better  accord 
with  the  circumstances  under  which  in  this  country  such  rights 
are  possessed.  It  has  also  been  said  that  this  broader  view  finds 
some  justification  in  the  peculiar  nature  of  our  political  institu- 
tions. It  has  been  suggested  that  as  the  residuary  ownership  of 
all  property  held  by  the  State  is  in  the  people  of  the  State,  the 
accustomed  exercise  by  property  owners  of  some  incidental  rights 
with  respect  to  it,  as  in  the  use  of  the  soil  of  navigable  arms  of 
the  sea,  or  rivers,  for  the  support  of  piers  and  docks,  may  become 
a  common  right  and  the  common  law  of  the  State.^  But  these 
views  are  not  uniformly  assented  to,  and  in  some  States  the  rights 
of  the  riparian  owner  to  construct  docks  and  wharves  is  denied, 
and  it  is  held  that  he  cannot  extend  his  land  either  by  filling  or 
by  wharfing  beyond  the  bounds  of  his  grant.*    The  view  which 

*  Per  Gray,  J.,  in  Brookhaven  v,  of  land  abutting  on  a  navigable  non- 
Smith,  188  N.  Y.  74,  80,  86.  tidal  river  being  a  riparian  *  ri^ht  of 

'  This  subject  is  discussed  at  peaX  the  proprietor,  and,  as  such,  a  right  of 
len^h  by  the  Supreme  CJourt  of  the  propert]^,  subject  of  course  to  reason- 
Umted  States  in  the  leading  case  of  able  legislative  regulation.  Murphy  v. 
Shively  v.  Bowlby,  152  U.  S.  1,  with  Montoomery,  11  Ala.  586;  Demopolis 
the  general  result  above  stated.  v,  Webb,  87  Ala.  659,  669.    But  by 

THE  LEADmo  DECISIONS  OF  THE  the  Constitutions  of  1868  (art.  i.  §  26) 
DIFFERENT  STATES  ON  THE  SUBJECT  OF  and  1875  (art.  i.  §  26).  it  is  provided 
THE  BIGHT  TO  FILL  IN  OR  WHARF  OUT  that  no  wharfage  shall  be  demanded 
ARE  NOTED  BELOW.  or  received   from  the   owner  of   any 

Alabama,  The  State,  when  ad-  merchanctise  or  commodity  for  the  use 
mitted  into  the  Union,  became  entitled  of  the  shores  or  an^^  wharf  erected 
to  the  soil  under  the  na viable  waters  on  the  shores  over,  in,  or  over  the 
below  high-water  mark  witmn  the  limits  water  of,  any  navigable  stream  un- 
of  the  State  not  previously  granted,  less  the  same  is  expressly  authorized 
Pollard's  Lessee  v.  Hagan,  3  How.  by  the  General  Assembly.  If  there  is 
(U.  S.)  212;  Mobile  Transp.  Co.  o.  an  immemorial  usage  and  custom  in 
Mobile,  187  U.  S.  479,  482.  When  a  Alabama  according  to  littoral  pro- 
person  owns  land  on  a  navigable  river  prietors  on  tide  waters,  the  right  to 
where  the  tide  does  not  ebb  and  flow,  wharf  out  across  the  shore  as  a  right 
his  ownership  extends  so  far  as  to  em-  appurtenant  to  the  ownership  of  the 
brace  the  Ismd  between  high  and  low  abutting  lands,  and  the  littoral  pro- 
water  marks.  Williams  v.  Glover,  66  prietors  have  exercised  this  right,  they 
Ala.  189 ;  Demopolis  v,  Webb,  87  Ala.  nave  an  adequate  and  complete  de- 
659,  670 ;  Webb  v.  Demopolis,  95  Ala.  fence  at  law  to  an  act  of  ejectment  by 
116.  But  on  streams  where  the  tide  the  cit^  to  recover  the  lands  and  cannot 
ebbs  and  flows  grants  of  adjoining  lands  maintain  a  bill  in  equity  for  an  injunc- 
only  extend  to  the  ordinary  high-tide  tion.  Turner  v.  Mobile,  135  Ala.  73; 
line  along  the  shore.  Mobile  v.  Eslava,  Murray  v,  Barnes,  146  Ala.  688;  40 
9  Porter  (Ala.)  577,  aff'd  16  Peters  So.  Rep.  348.  But  an  immemorial 
(U.  S.),  234 ;  Magee  v,  Halliett,  22  Ala.  custom  of  persons  to  erect  wharves  on 
699 ;  Boulo  v.  New  Orleans,  M.  &  F.  R.  a  harbor  of  which  the  title  is  in  the 
Co.,  55  Ala.  480 ;  Mobile  Transportation  State,  or  a  city  as  its  grantee,  can  have 
Co.  V,  Mobile,  128  Ala.  335,  aff'd  187  no  legal  effect  against  the  title  of  the 
U.  S.  479.  State  or  city  and  the  assertion  of  its 

The  right  to  maintain  a  wharf  may  right  to  control  wharves.  To  be  valid, 
exist  as  an  incident  to  the  ownership  a  custom  must  be  lawful,  and  a  citizen 
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denies  to  riparian  owners  the  incidental  right  to  construct  docks 
and  wharves  recognizes  the  trust  upon  which  the  title  of  the  State 


or  corporation  cannot  take  possession 
of  property  belonging  to  a  State  or  a 
municipality  created  oy  it,  hold  it  in- 
definitelv,  and  justify  that  conduct  by 

?roof  of  custom.     Mobile  v.  Sullivan 
imber  Co.,  129  Fed.  Rep.  298,  rev'g 
110  Fed.  Rep.  186. 

Ccdifomia.  The  title  to  lands  in 
California  under  tide  waters  acquired 
by  the  United  States  from  Mexico  was 
held  in  trust  for  the  future  State  so  that 
their  ownership  and  right  of  disposi- 
tion passed  to  it  upon  its  annexation 
to  the  Union.  Weber  v.  Cal.  Harbor 
Com'rs,  18  WaU.  (U.  S.)  57,  65.  But 
this  title  did  not  include  the  title  to 
such  lands  as  had  been  previously 
granted  to  other  parties  bv  the  former 
government  or  subjectea  to  trusts 
which  could  require  their  disposition 
in  some  other  way.  San  Francisco  v. 
Le  Roy,  138  U.  S.  656,  671.  The  lands 
under  tide  water  which  passed  to  the 
State  upon  her  admission  to  the  Union 
were  not  those  which  were  affected 
occasionally  bv  the  tide,  but  those  over 
which  the  tiae  water  flowed  so  con- 
tinuously as  to  prevent  the  use  and 
occupation.  To  render  lands  tide 
lands  which  the  State  by  virtue  of  her 
sovereignty  could  claim,  there  must 
have  been  such  continuity  of  the  flow 
of  tide  water  over  them,  or  such  regu- 
larity of  the  flow  within  every  twenty- 
four  hours,  as  to  render  them  unfit  for 
cultivation,  the  ^wth  of  grasses,  or 
other  uses  to  which  upland  is  applied. 
San  Francisco  v.  Le  Roy,  138  U.  S.  656, 
671.  The  submerged  lands  of  the 
State,  though  held  and  owned  by  the 
.State  subject  to  a  public  trust,  are 
nevertheless  alienable  in  private  own- 
ership, where  capable  of  reclamation 
without  detriment  to  the  public  right, 
especially  where  their  reclamation  will 
be  of  advantage  to  navigation  and 
commerce.  Elciridge  v.  Cowell,  4  Cal. 
80 ;  Ward  v.  Mulford,  32  Cal.  365,  372 ; 
Taylor  v.  Underbill,  40  Cal.  471 ;  Oak- 
land V.  Oakland  Water  Front  Co.,  118 
Cal.  160,  185.  See  also  People  v.  Oak- 
land Water  Front  Co.,  118  Cal.  234. 

The  State  may  dispose  of  these 
lands  free  from  any  easement  of  the 
upland  owner.  Pacific  Gas  Iinp.  Co. 
V.  Ellert,  64  Fed.  Rep.  421.  By  the 
Constitution  of  the  State  it  is  provided 
that  all  tide  lands  within  two  miles  of 
any  incorporated  city   or  town   and 


fronting  on  any  harbor^  estuary,  ba^, 
or  inlet  used  for  the  purposes  of  navi- 
gation shall  be  withheld  from  grant  or 
sale  to  private  persons,  partnerships, 
or  corporations  (Cal.  Const.,  art.  xv. 
f  3).  When  the  waters  are  navigable 
m  fact,  —  whether  they  are  tidal  or  on 
a  navigable  river,  —  the  title  of  a  ripa- 
rian owner  only  extends  to  the  edge 
of  the  water  or  stream,  in  the  absence 
of  an  express  grant  of  the  land  under 
water.  Packer  v.  Bird,  71  Cal.  134, 
aff'd  137  U.  S.  661 ;  United  States  v. 
Pacheco,  2  WaU.  (U.  S.)  587.  A  ripa- 
rian owner  has  not,  as  such,  a  right 
to  wharf  out  in  front  of  his  own  land. 
Dana  v.  Jackson  Street  Wharf  Co.,  31 
Cal.  118.  But  the  riparian  owner  has 
a  vested  right  to  free  access  of  the  navi- 
gable waters  of  which  he  cannot  be  de- 
prived without  compensation,  and  the 
erection  of  a  wharf  oeyond  the  harbor 
line  under  a  franchise  granted  by  a  city 
which  materially  obstructs  such  access, 
will  be  enjoined  as  a  nuisance.  Shirley 
V.  Bishop,  67  Cal.  543.  See  also  San 
Francisco  Sav.  Union  v.  Petroleum  & 
Mining  Co.,  144  Cal.  134.  But  the  es- 
tablishment of  a  permanent  water  front 
or  harbor  line  for  a  municipality  pux^ 
suant  to  statutory  authority,  and  an 
authorization  of  the  sale  of  lands  under 
tide  water  between  such  line  and  the 
upland,  is  a  legislative  declaration  that 
such  Unds  may  be  vested  in  private 
owners  without  interference  with  the 
public  rights  of  navigation  and  fisheiy. 
They  may  then  be  reclaimed  from  the 
waters  bv  their  owners  and  devoted  to 
any  of  the  uses  to  which  uplands  are 
put,  or,  if  suitably  located  and  there 
be  no  restriction  in  the  grant,  they 
may,  under  legal  sanction,  be  covered 
witn  wharves,  docks,  and  the  like 
structures.  It  is  the  owners  of  the 
land  abuttinff  on  the  water-front  line, 
who  imder  legal  sanction  may  build 
into  the  deeper  waters  beyond.  The 
owners  of  the  inner-water  lots  do  not 
enjoy  this  right  by  virtue  of  their  hold- 
ing more  tnan  do  the  owners  of  the 
uplands.  Shirley  v.  Benicia,  118  Cal. 
344. 

Delaware.  All  navigable  rivers  with- 
in the  State  belong  to  the  State,  not 
merely  in  right  of  eminent  domain, 
but  in  natural  propriety.  Bail^  v, 
Philadelphia,  W.  &  B.  R.  Co.,  4  Harr. 
(Del.)  389,  395.     See  also  Wilson  v. 
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to  lands  under  water  is  held,  and  tends  to  conserve  the  rights  and 
interests  of  the  public  therein.     This  trust  is  for  the  improve- 


Blackbird  Creek  Co.,  2  Pet.  (U.  S.) 
251. 

Georgia.  The  rules  of  the  common 
law  seem  to  be  in  force  as  to  tide  waters, 
except  as  affected  by  statutes  of  the 
State  providing  that  'Hhe  right  of  the 
owner  of  the  mnds  adjacent  to  navi- 
gable streams  extends  to  low-water 
mark  in  the  bed  of  the  stream."  Ga. 
Code,  1882,  §§  962, 2229, 2230;  Howard 
V.  IngersoU,  13  How.  (U.  S.)  381,  411, 
421;  Alabama  v.  Georgia,  23  How. 
(U.  S.)  505;  Savannah  v.  State,  4  Ga. 
26,  39;  Young  v.  Harrison,  6  Ga.  130, 
141. 

Illinois,  The  right  of  a  riparian 
owner  to  access  to  navigable  waters 
on  Lake  Michigan  does  not  include  the 
right  to  construct  docks  or  wharves 
over  submei^ed  lands  belonging  to  the 
State,  in  the  absence  of  a  grant  or 
license  for  that  purpose.  Nor  can  the 
riparian  owner  erect  wharves  or  other 
structures  extending  beyond  lus  own 
lands  into  the  lake  for  the  purpose  of 
preventing  erosion.  Kevell  v.  People, 
177  ni.  468;  Gordon  v.  Winston,  181 
III.  338;  Chicago  Yacht  Club  v,  Marks, 
97  111.  App.  406 ;  Cobb  v.  Lincoln  Park 
Com'rs,  202  III.  427.  See  also  Shortall 
V.  fltzsimons  &  Council  Co.,  93  III. 
App.  231.  But  on  the  Ohio  River 
the  line  of  a  riparian  owner  extends  to 
the  centre  thread  of  the  stream,  and  he 
may  establish  a  private  wharf  on  his 
land  and  make  reasonable  chaiges  for 
its  use  by  those  navigating  the  river. 
Middleton  v.  Pritchard,  4  III.  510; 
Ensminger  v.  People,  47  lU.  384.  Also 
on  the  Chicago  River.  Chicago  v. 
Laflin,  49  IlL  172 ;  Chicago  v.  McGinn, 
51  III.  266;  Chicago  v.  Van  Ingen,  152 
lU.  624.  And  on  the  lUinoia  River. 
Peoria  V.  Ballance,  61  III.  App.  369. 
The  right  to  wharf  out  under  these 
circumstances  is  based  on  the  title  of 
the  owner  to  the  bed  of  the  stream. 
Revell  V.  People,  177  111.  486. 

Mississivpi.  By  the  common  law 
the  term  ''navigable"  had  reference 
only  to  tidal  streams,  and  the  Missis- 
sippi River  is  not,  above  tide  water. 
a  navigable  stream.  A  erant  of  land 
bounded  *'by  "  or  "on"  the  river  above 
tide  water  conveys  the  soil  to  the 
middle  of  the  stream,  and  of  course 
conveys  to  the  grantee  the  shore  be- 
tween high  and  low  water  mark.  The 
right  of  navigation  does  not  secure  to 


the  public  the  riffht  to  approach  the 
stream  over  the  land  of  the  riparian 
owner  against  his  consent,  or  to  use  the 
shore  bKetween  high  and  low  water 
mark  for  the  purpose  of  loading  and 
unloading  vessels.  Steamboat  Mag- 
nolia V.  Marshall,  39  Miss.  109.  See 
also  Morgan  v.  Reading,  11  Miss.  366; 
New  Orleans  M.  &  C.  R.  Co.  v.  Frederic, 
46  Miss.  1,  9. 

New  Jersey.  The  title  to  the  soil 
under  navigable  waters  which  the  com- 
mon law  of  England  placed  in  the  King 
was  transferred  l^  the  Revolution  to 
the  people  of  the  State.  Den  v.  Jersey 
Company.  15  How.  (U.  S.)  426;  Martin 
v.  Waddell,  16  Pet.  (U.  S.)  367;  Ar- 
nold v.  Mundv,  6  N.  J.  L.  1.  But  the 
owner  of  lands  alon^  the  shore  of  tide 
water  has  a  right,  m  the  nature  of  a 
permit  or  license,  to  extend  his  im- 
provements by  wharves  and  filling  up 
over  the  shore  in  front  of  his  lands  to 
low-water  mark,  unless  prevented  by 
the  State,  provided  he  does  it  so  as  not 
to  interfere  injuriously  with  naviga- 
tion. Gough  v.  Bell,  22  N.  J.  L.  441. 
The  title  of  the  owner  extends  only  to 
hi^h-water  mark,  and  all  below  that 
belongs  to  the  State.  State  v.  Jersey 
City,  25  N.  J.  L.  525;  Stevens  v. 
Paterson  &  N.  R.  Co.,  34  N.  J.  L. 
532 ;  Hoboken  v.  Pennsylvania  R.  Co., 
124  U.  S.  656.  The  owner  has  not  by 
the  common  law  any  other  right  to 
extend  his  front,  either  by  filling  in  or 
by  the  erection  of  a  wharf;  and  if, 
before  the  exercise  of  his  right  to  wharf 
by  way  of  license,  the  State  makes  a 
grant  of  the  lands  under  water  to  a 
third  party  for  such  use  as  it  may  deem 
expedient,  e.  g.,  for  railroad  purposes, 
such  grant  is  valid,  and  the  rignt  or 
license  to  fill  in  or  wharf  out  to  low- 
water  mark  is  revoked  and  cancelled. 
Stevens  v:  Paterson  &  N.  R.  Co.,  34 
N.  J.  L.  532;  State  v.  Jersey  City.  25 
N.  J.  L.  525.  See  also  Hoboken  v. 
Pennsylvania  R.  Co.,  124  U.  S.  656; 
Pennsylvania  R.  Co.  v.  New  York  & 
L.  B.  R.  Co.,  23  N.  J.  Eq.  157,  159; 
New  York,  Ac.  R.  Co.  v.  Yard,  43 
N.  J.  L.  632,  636;  American  Dock 
Co.  V.  Trustees  of  Public  Schoob,  3(9 
N.  J.  Eq.  409,  445 ;  Stockton  v.  Ameri- 
can Lucol  Co.  (N.  J.  Eq.),  36  Atl.  Rep, 
572. 

Ohio,  Lands  on  the  Ohio  River 
lying   between   high   and   low   water 
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ment  of  navigation  for  the  benefit  of  the  entire  people,  and  it 
has  been  declared  that  it  can  only  be  discharged  by  the  manage- 
ment and  control  of  property  in  which  the  public  has  an  interest 
and  cannot  be  relinquished  by  a  general  transfer  of  the  property. 
It  has  been  said  that  the  State  can  no  more  abdicate  its  trust  over 
property  in  which  the  whole  people  are  interested,  like  navigable 
waters  and  soils  under  them,  so  as  to  leave  them  entirely  under 


mark  belong  to  the  riparian  owner 
whose  land  Dounds  on  tne  river,  and 
are  not  common  to  the  public  as  a 
part  of  the  river.  Blanchard's  Lessee 
V.  Porter,  11  Ohio,  138.  See  also  Booth 
V.  Hubbard's  Admr.,  8  Ohio  St.  243; 
Lembeckv.  Nye,  47  Ohio  St.  336,349. 
But  this  rule  is  not  applicable  to  the 
owners  of  land  bounding  on  Lake  Erie 
and  Sandusky  Bav.  The  bed  of  these 
is  vested  in  the  State.  Sloan  v.  Bie- 
miller,  34  Ohio  St.  492,  512.  Land 
covered '  by  the  water  of  a  navigable 
landlocked  bay  or  harbor  connected 
with  Lake  Erie  may  be  held  in  private 
ownership  under  a  grant  thereof,  but 
subject  always  to  the  public  rights  of 
navigation  and  fishery.  Hogg  v.  Beer- 
man,  41  Ohio  St.  81. 

Oregon.  An  owner  of  land  abut- 
ting upon  tide  water  takes,  imder  a 
grant  from  the  government,  only  to 
high-water  mark.  He  has  no  right  to 
wharf  out  to  the  point  of  navigability 
without  the  permission  of  the  State; 
and  the  State  has  the  power  to  grant 
the  lands  under  water  either  to  the 
riparian  owner  or  to  a  third  person  at 
its  discretion,  subject  only  to  the  para- 
mount rights  of  navigation  and  com- 
merce over  the  waters.  •  Bowlby  v. 
Shively,  22  Oreg.  410,  afiTd  152  U.  S.  1. 
See  also  Hinman  v.  Warren,  6  Oreg. 
408,  411;  Parker  v.  Taylor,  7  Oreg. 
435,  446;  Parkers  v.  Rqgers,  8  Oreg. 
183 ;  Montgomeiy  v.  Shaver,  40  Oreg. 
244. 

Pennsylvania.  Upon  the  Revolu- 
tion, the  State  succeeded  to  the  rights 
both  of  the  crown  and  of  the  proprie- 
tors, in  the  navigable  waters  and  the 
soil  under  them.  Rundle  v.  Delaware 
&  R.  Canal  Ck>.,  14  How.  (U.  S.)  80,  90 ; 
Oilman  v.  Philadelphia,  3  Wall.  (U.  S.) 
713,  726.  But  by  the  established  law 
of  the  State,  the  owner  of  lands  bounded 
b}r  navigable  waters  has  the  title  in  the 
soil  between  high  and  low  water  mark, 
subject  to  the  public  right  of  navi^a^ 
tion,  and  to  the  authority  of  the  legis- 
lature to  make  public  improvements 


upon  it  and  to  regulate  his  use  over  it. 
Tlnicum  Fishing  Go.  v.  Carter,  61  Pa. 
21,  30;  Wainwright  v.  McCullough,  63 
Pa.  66,  74 :  Zuc  v.  Commonwealth,  70 
Pa.  138;  Philadelphia  v.  Scott.  81  Pa. 
80,  86;  Wall  v.  Pittsbuig  Harbor  Co., 
152  Pa.  St.  427. 

South  Carolina.  The  rules  of  com- 
mon law  by  which  the  title  in  the  liuids 
under  tide  waters  is  in  the  State,  and 
a  grant  of  land  boimded  by  such  waters 
passes  no  title  below  h^h-mater  mark, 
appear  to  be  stiU  in  force.  State  v. 
Pacific  Guano  Co.,  22  S.  Car.  50;  State 
V.  Pinckney,  22  S.  Car.  484. 

Washington.  The  submerged  land 
under  tide  waters  belong  to  the  State, 
which,  subject  to  the  restrictions  im- 
posed upon  it  by  the  Constitutions  of 
the  State  and  of  the  United  States,  may 
dispose  of  them.  Eisenbach  v.  Hatfield, 
2  Wash.  236;  Morse  v.  O'Conneli,  7 
Wash.  117;  Allen  v.  Forrest,  8  Wash. 
700;  Washougal  &c.  Transportation 
Co.  V.  Dalles,  &c.  Navigation  Co.,  27 
Wash.  490;  Sullivan  v.  Callvert,  27 
Wash.  600.  A  riparian  owner  on  tide 
waters  has  no  right  as  against  the  State 
or  its  grantees  to  extend  wharves  in 
front  of  his  lands.  Eisenbach  v.  Hat- 
field, 2  Wash.  236;  Harbor  Line 
Com'rs  V.  State,  2  Wash.  530;  West 
Coast  Imp.  Co.  v.  Winsor,  8  Wash. 
490. 

West  Virginia.  The  Ohio  River  is 
navi^ble  and  a  public  highway,  and 
riparian  owners  hold  their  titles  only 
to  high-water  mark  as  against  the 
State.  The  legislature  may,  in  aid  of 
navigation,  comer  upon  municipal  coi^ 
porations  the  exclusive  right  to  con- 
struct wharves  on  the  river  within  their 
corporate  limits  between  ordinaiv  hi,gh- 
water  mark  and  low-water  mark  with- 
out compensation  to  the  adjacent  lot 
owner  for  the  land  so  taken  for  that 
purpose.  Ravenswood  v.  Flemings^  22 
W.  Va.  52.  See  also  Barre  v.  Fleming, 
29  W.  Va.  314 ;  Point  Pleasant  Brid«8 
Co.  V.  Point  Pleasant,  32  W.  Va.  328, 
332. 
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the  use  and  control  of  private  parties,  except  in  the  instance  of 
parcels  devoted  to  the  improvement  of  the  navigation  and  use  of 
the  waters,  or  when  parcels  can  be  disposed  of  without  impair- 
ment of  the  public  interest  in  what  remains,  than  it  can  abdicate 
its ,  police  powers  in  the  administration  of  government  and  the 
preservation  of  the  peace.*  In  cases  where  the  title  of  the  ripa- 
rian owner  does  not  include  the  soil  under  navigable  waters,  and 
he  has  no  right  to  wharf  out  to  the  point  of  navigation,  it  has 
been  held  that  the  State  may  grant  the  soil  under  water  to  a  third 
person  without  violating  any  rights  of  the  riparian  owner.' 

§  265.  The  Paramount  Bight  of  Navigation.  The  State  holds 
title  to  the  lands  under  navigable  waters  within  its  limits  so  far  as  not 
granted  by  it,  and  that  title  necessarily  carries  with  it  control  over  the 
waters  above  them,  whenever  the  lands  are  subjected  to  use.  But 
it  is  a  title  different  in  character  from  that  which  the  State  holds 
in  lands  intended  for  sale.  It  is  different  from  the  title  which  the 
United  States  hold  in  the  public  lands  which  are  open  to  pre-emption 
and  sale.  It  is  a  title  held  in  trust  for  the  people  of  this  State,  that 
they  may  enjoy  the  navigation  of  the  waters,  carry  on  commerce  over 
them,  and  have  liberty  of  fishing  in  them  freed  from  the  obstructions 
or  interference  of  private  parties.'  The  State  cannot  abdicate  the 
general  control  in  trust  for  the  public  which  is  thus  vested  in  it  in 
submerged  lands  and  in  navigable  waters.  Such  abdication  is  not 
consistent  with  the  exercise  of  that  trust  which  requires  the  govern- 
ment of  the  State  to  preserve  such  waters  for  the  use  of  the  public. 
The  trust  devolves  upon  the  State  for  the  public,  can  only  be  dis- 
charged by  the  management  and  control  of  property  in  which  the 
public  has  an  interest,  and  cannot  be  relinquished  by  a  transfer  of  the 
property  in  its  entirety.*  But  the  interest  of  the  people  in  the  navi- 
gation of  the  waters  and  in  commerce  over  them  may  be  improved  in 
many  instances  by  the  erection  of  wharves,  docks,  and  piers  therein, 
for  which  objects  the  State  may  grant  parceb  of  the  submerged 

^  Per  Fidd,  J.,  in  Illinois  Gent.  R.  (Great  Lake  Front  case),  146  U.  S.  387, 

Co.  V,  Illinois,  146  U.  S.  387,  463.  452;  s.  c.  184  U.  S.  77;  91  Fed  Rep. 

•  Hoboken  v,  Pennsylvania  R.  Co.,  955;  infra,  §  266;  Ward  v,  Mulford. 

124U.  8.656;  Shively  v.  Bowlby,  152  32    Cal.    365;     Oakland   v.    Oakland 

U.  S.  1,  afif'g  22  Oreg.  410;  Tomlin  v.  Water  Front  Co.,  118  Cal.  160. 

Dubuque  B.  &  M.  R.  Co.,  32  Iowa,  106 ;  *  Illinois  Cent.  R.  Co.  v,  Illinois.  146 

Ingraham  v.  Chicago,  D.  &  M.  R.  Co.,  U.  S.  387,  452;    Arnold  v.  Mundy,  6 

34  Iowa,  249 ;   Cook  v.  Burlington,  36  N.  J.  L.  1.    See  also  Southern  Pac.  Co. 

Iowa,  357 ;  Chicago,  B.  &  Q.  R.  Co.  v,  v.  Western  Pac.  R.  Co.,  144  Fed.  Rep. 

Porter,  72  Iowa,  426;  Stevens  v.  Pat-  160;  Oakland  v.  Oakland  Water  Front 

erson  &  N.  R.  Co.,  34  N.  J.  L.  632.  Co.,  118  Cal.  160. 

'  Illinois  Cent.   R.  Co.  v.   Illinois 
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lands;  and  so  long  as  the  disposition  is  made  for  such  purposes  no 
valid  objection  can  be  made  to  the  grants.  It  is  grants  of  parceb  of 
lands  under  navigable  waters  that  may  afford  foundation  for  wharves, 
docks,  piers,  and  other  structures  in  aid  of  commerce,  and  grants  of 
parcels  which,  being  occupied,  do  not  substantially  impair  the  public 
interest  in  the  lands  and  waters  remaining,  that  are  sustained  in  the 
adjudged  cases  as  a  valid  exercise  of  legislative  power  consistently 
with  the  trust  to  the  public  upon  which  such  lands  are  held  by  the 
State.*  Hence,  while  grants  of  parcels  of  land  imder  watw,  particu- 
larly when  made  in  aid  of  navigation,  are  recognized  and  are  of  un- 
doubted validity,  the  State  cannot  abdicate  its  general  control  over 
submerged  lands  by  granting  to  a  private  individual  or  corporation  all 
the  submerged  lands  under  the  navigable  waters  of  an  entire  harbor 
or  bay  or  of  a  sea  or  lake.' 

But  gravis  of  svbmerged  lands  of  a  harbor  are  freqvendy  made  to 
municipalities,  usually  upon  trusts  and  subject  to  public  duties  in 
the  furtherance  of  navigation  and  commerce.  These  grants,  being 
made  to  agencies  of  the  State  and  in  the  furtherance  of  the  trust 
upon  which  the  State  holds  the  submerged  lands,  are  not  open  to 
objection.*      It  has  also  been  said  that  in  every  grant  of  lands 

'  niinois  Cent.  R.  Co.  v.  Illinois,  146  seiUes,  and  the  pier  area  alone  the 

U.  S.  387,  452;   Ward  v.  Mulford,  32  water  front  of  the  city  of  New  Yoric, 

Cal.  365,  372.     When  the  State  has  and  it  was  pointed  out  that  the  area 

granted  the  fee  to  a  parcel  of  land  under  ceded  to  the  railroad  company  exceeded 

water,  it  cannot  thereafter  confer  upon  or  at  least  equalled  any  of  these  public 

another  person  the  right  to  erect  a  enterprises.     In  1873    the  legislature 

public  dock  thereon.     De  Lancey  v.  passed  an   act  repealing  the  statute 

Wellbrock^  113  Fed.  Rep.  103.  containing  the  grant.    It  was  held  that 

'  Illinois  Cent.  R.  Co.  v,  lUinois,  146  submerged  lands  so  granted  were  af- 

U.  S.  387 ;  Oakland  v,  Oakland  Water  fected  by  an  inalienable  trust  for  the 

Front  Co.,  118  Cal.  160.     In  Illinois  benefit  of  the  public;    that  the  State 

Cent.  R.  Co.  v.  Illinois,  146  U.  S.  387,  could  not  make  an  urevocable  grant 

an  act  of  the  legislature  of  Illinois,  thereof;   that  the  grant  made  in  1869 

passed  in  1869,  granted  to  the  railroad  was  necessarily  subject  to  repeal,  and 

company  the  nght  and  title  of  the  that  the  B«pealinff  Act  of  1873  was  a 

State  in  and  to  submeiged  lands  con-  valid  exercise  of  the  power  of  repeal. 

stituting  the  bed  of  Lake  Michigan,  See  s.  c.     Illinois  v.  Illinois  Cent.  R. 

and  extending  into  the  lake  a  distance  Co.,  184  U.  S.  77,  aff'g  91  Fed.  Rep. 

of  one  mUe  and  for  a  considerable  dis-  955.     In  construing  a  grant  of  lands 

tance  along  the  shore  of  the  lake.    The  under    water,    that     construction    in 

area  of  the  lands  so  granted  embraced  doubtful  cases  which  is  most  favorable 

something  more  than  1,000  acres.     It  to  the  State  is  to  be  adopted,  whether 

was  of  a  much  larger  area  than  the  the  gnmtee  be  a  municipal  corporation 

outer  harbor  of  Chicago,  and  not  only  or  a  private  individual.    Southern  Pac. 

included  all  that  harbor,  but  embraced  R.  Co.  t?.  Western  Pac.  R.  Co.,  144  Fed. 

adjoining  submeiged  lands  which  would  Rep.  160;  Oakland  v,  Oakland  Water 

in  all  probability  be  afterwards  in-  Front  Co.,  118  Cal.  160. 


eluded  m  the  harbor.    The  area  of  the  '  Mobile  v,  Sullivan  Timber  Co.,  129 

lands  ceded   were  compared  by   the  Fed.  Rep.  298;  Mobile  Transportation 

court  with  the  docks  along  the  Thames  Co.  v.  Mobile,  128  Ala.  335,  aff'd  187 

at   London,   the   various   docks   and  U.  S.  479,  491 ;   People  v.  Vanderfoilt, 

baans  at  Liverpool,  the  port  of  Mar-  26  N.  Y.  287.    See  abo  Brookhaven  v. 
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bounded  by  navigable  waters  made  by  the  crown  or  the  State  as 
trustee  for  the  public  there  is  reserved  by  implication  the  right  to  so 
improve  the  water  front  as  to  aid  navigation  for  the  benefit  of 
the  general  public  without  compensation  to  the  riparian  owner. 
The  implication  springs  from  the  title  to  the  tide  way  of  navi- 
gable waters,  the  nature  of  the  subject  of  the  grant,  and  its  rela- 
tion to  the  navigable  tide  water,  which  has  been  aptly  called  the 
highway  of  the  world.  The  purpose  for  which  the  State  holds  the 
title  to  lands  under  tide  water  is  inconsistent  with  the  power  to  grant 
any  easement  or  right  to  the  adjacent  uplands  that  will  prevent  the 
State,  when  the  necessities  of  commerce  demand,  from  wharfing  out 
to  deep  water  so  that  vessels  can  load  and  unload  and  the  interests  of 
navigation  be  protected.^  Hence  it  has  been  laid  down  in  general 
terms  that  all  the  rights  of  riparian  owners  are  subject  to  the  para^ 
mount  right  of  navigation  over  tidal  and  other  navigable  waters.' 
The  'paranumnl  right  of  navigation  which  is  vested  in  the  State  and 
also  in  the  general  government  of  the  United  States  by  virtue  of  the 
authority  conferred  upon  it  to  regulate  commerce  between  the  States 
and  with  foreign  nations  is  receiving  constant  discussion  and  eluci- 
dation in  the  decisions  of  the  courts,  but  no  fixed  rule  can  yet  be  laid 
down  defining  the  extent  to  which  the  Federal  government  or  the 
State  may  interfere  with  the  property  of  riparian  and  other  owners 


Smith,  188  N.  Y.  74,  78;  DeLancey  v. 
Piepgras,  138  N.  Y.  26.  But  it  has 
been  said  that  an  irretxHxibU  grant  by 
the  l^slature  to  a  city  of  the  property 
in,  and  control  over,  the  waters  and 
land  under  waters  of  a  harbor  is  open 
to  objection  as  an  abrogation  of  the 
trust  upon  which  the  State  holds  navi- 
gable waters  and  the  soil  thereunder. 
State  V,  Board  of  Levee  Com'rs,  109 
La.  403,  420.  From  this  it  would  fol- 
low that  a  {prant  to  a  city  is  only  valid 
when  it  is  m  furtherance  or  execution 
of  the  trust,  and  when  the  city  only 
acts  as  the  agent  of  the  State  imder  a 
revocable  authority.  The  mere  fact 
that  the  corporate  limits  of  a  mimici- 
pality  are  so  defined  in  the  act  of  in- 
corporation as  to  include  some  por- 
tions of  navigable  waters  does  not 
vest  the  mimicipality  with  title  to  the 
submerged  lands  within  the  municipal 
limits.  Bliss  v.  Ward,  198  111.  104; 
Palmer  v.  Hickes,  6  Johns.  (N.  Y.)  133. 

*  Sage  V,  Mayor,  Ac.  of  New  York, 
154  N.  Y.  61 ;  Ravenswood  v.  Flem- 
ings, 22  W.  Va.  52. 

»  Weber  t?.  Harbor  Com'rs,  18  Wall 
(U.  S.)  57,  66;  Barney  v.  Keokuk,  94 


U.  S.  324;  Illinois  Cent.  R.  Co.  v. 
Illinois,  146  U.  S.  387,  458;  Shively  v. 
Bowlby,  152  U.  S.  1,  30;  Gibson  v. 
United  States,  166  U.  S.  269,  276; 
Scranton  v.  Wheeler,  179  U.  S.  141, 
163;  Manigault  v.  Springs,  199  U.  S. 
473,  485;  West  Chicago  R.  Co.  v, 
Chicago,  201  U.  S.  506,  524;  Brown 
V.  Umted  States,  81  Fed.  Rep.  55; 
Richardson  v.  United  States,  100  Fed. 
Rep.  714;  SaQiote  v.  King  Bridge  Co., 
122  Fed.  R^.  378,  382;  Braxon  v. 
Bressler,  64  lu.  488;  Sherlock  v.  Bain- 
bridge,  41  Ind.  35,  43 ;  People  v.  Van- 
derbm,  28  N.  Y.  396;  People  v.  New 
York  &  S.  I.  Feny  Co.,  68  N.  Y.  71,  76 ; 
Mayor,  Ac.  of  New  York  v.  Hart,  95 
N.  Y.  443 ;  Sage  v.  Mayor,  Ac.  of  New 
York,  154  N.  Y.  61 ;  Diedrich  v.  North 
Western,  Ac.  R.  Co.,  42  Wis.  248 ;  Par- 
meter  V.  Attorney-General,  10  Price, 
412;  Williams  v.  Wilcox,  8  Ad.  A  EL 
314 ;  Colchester  v,  Brooke,  7  Q.  B.  339, 
383 ;  Northwestern  Packet  Co.  v,  Atlee, 
2  Dillon  C.  C.  479,  r^ht  of  navigation 
superior  to  right  of  riparian  mill  owner 
to  Duild  a  boom  for  logs  that  obstructs 
or  renders  navigation  unsafe. 


Digitized  by 


Google 


498  MUNiaPAL  CORPORATIONS  §  265 

without  becoming  liable  for  compensation.^  The  power  to  protect 
the  dominant  right  of  navigation  includes  not  only  the  power  to  keep 
the  navigable  waters  free  from  encroachments  or  obstructions,  but 
also  the  power  to  improve  the  navigability  of  these  waters  by  deep- 
ening, straightening,  or  widening  old  channels,  or  digging  new  chan- 
nels or  otherwise,  anywhere  below  high-water  mark.^  It  has  been 
held  that  where  pursuant  to  the  authority  of  the  Federal  government 
a  contractor  is  engaged  in  removing  an  obstacle  to  navigation,  and, 
in  blasting  in  connection  therewith,  injures  the  ptaintiff  *s  house  situ- 
ated at  a  distance  from  the  improvement,  not  by  the  casting  of  any 
material  upon  the  premises,  but  simply  by  the  vibration  of  the  earth 
or  air  or  both,  the  contractor  is  engaged  in  the  performance  of  a  lawful 
act  by  virtue  of  powers  vested  in  Congress,  to  improve  the  rivers  and 
arms  of  the  sea  forming  the  highways  of  commerce,  and  is  not  liable 
for  the  resulting  damage.^  Similarly,  where,  pursuant  to  an  act  of 
Congress,  dikes  have  been  constructed  along  a  river,  the  owner  of 
lands  abutting  on  the  river  behind  such  dikes  cannot  maintain  an 
action  against  a  contractor  performing  the  work  for  and  under  the 
authority  of  the  United  States  government  in  dredging  out  the  chan- 
nel of  the  river,  who,  by  express  permission  of  the  State  authorities 
and  with  the  sanction  of  the  United  States,  deposits  material  dredged 
from  the  channel  upon  State  land  under  waters  of  the  river  behind 
the  dike  and  a  bulkhead,  for  damages  incidentally  caused  to  land 
under  water  owned  by  the  riparian  owner  by  sand  washing  through 
the  bulkhead,  or  for  the  impairment  of  rights  of  fishing  in  the  river 
or  taking  ice  therefrom/ 

^  Under   the   present  leaidatian  of  *  SUngerland  v.  International  Con- 

Congress  no  intention  has  Been  mani-  tractins  Co.,  169  N.  Y.  60,  afiPg  43 

fested  to  assert  the  exclusive  power  to  N.  Y.  App.  Div.  215. 

invest  persons  with  authoritv  to  build  In  Gibson  v.   United   States,    166 

docks  and  wharves  in  navigable  waters  U.   S.  269,  the  plaintiff  brought  an 

whoUy  within  the  territonal  limits  of  action  in  the  Court  of  Claims  to  re- 

a  State,  and  the  right  to  do  so  depends  cover    damages    against    the    United 

under  existinjg  legislation  upon  the  con-  States  resultmg  from  the  construction 

ciirrent  or  jomt  assent  of  the  State  and  of  a  dike  by  the  United  States  in  the 

national  governments.     Cumminss  v.  Ohio    River,    near    plaintiff's    fann. 

Chicago,  188  U  S.  410     See  also  Lake  Plaintiff's  farm  had  a  frontaee  of  1.000 

Shore  &  M.  S.  R.  Co.  v,  Ohio,  165  U.  S.  feet  on  the  main  channel  of  the  Ohio 

365 ;  Montgomery  v.  Portland,  190  U.S.  River,  and  had  a  landing  that  was  used 

89 ;   Cobb  v,  Com'rs  of  Lincoln  Park,  in  shipping  produce  from  and  bringing 

202  lU.  427 ;  Portland  v.  Montgomery,  supphes  to  it.   There  was  no  other  lana- 

38  Oreg.  215 ;  infra^  §  266.  ing  on  the  farm  which  the  owner  could 

'  Hollister  v.  Union  Co.,  9  Conn,  use  in  shippixur  produce  and  in  receiv- 
436.  444;  Holyoke  Water  Power  Co.  ing  supplies.  The  dike  was  constructed 
V.  Connecticut  River  Co.,  52  Conn.  570;  under  tne  authority  of  an  Act  of  Con- 
Lane  V,  New  Haven  Harbor  Com're,  70  ^ss  appropriating  money  for  improv- 
Conn.  685.  mg  the  Ohio  River.    It  formed  a  serious 

'  Benner  v.  Atlantic  Dredging  Co.,  obstruction  to  the  approach  to  the 

134  N.  Y.  156.  plaintiff's    lands,    and    virtually    de- 
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By  virtue  of  the  paramount  right  vested  in  the  United  States, 
a  pier  may,  under  avthoriiy  of  Congress,  be  constructed  on 
submerged  lands  away  from,  but  in  front  of  the  upland  of  a 
riparian  owner  in  such  a  manner  as  to  permanently  destroy  all 
access  from  his  land  to  navigable  waters,  without  incurring  any  lia- 
bility to  the  riparian  owner  for  damage  caused  thereby,  if  it  is  con- 
structed, not  with  any  intent  to  impair  the  right  of  the  riparian 
owner,  but  for  the  purpose  only  of  improving  the  navigation  of  a 
river.*  But  the  acts  of  the  Federal  government  in  improving  naviga- 
tion may  have  such  a  direct  consequence  upon  the  lands  of  a  ripar 
rian  owner  as  to  constitute  a  taking  thereof.  Thus,  it  has  been  held 
that  where,  by  the  construction  of  dams,  training  walls,  and  other 
obstructions  in  the  bed  of  a  river  for  the  purpose  of  improving  navi- 
gation, the  water  of  the  river  is  caused  to  overflow  upon  the  lands  of  a 
riparian  owner  in  such  manner  that  it  is  impossible  to  prevent  the 
overflow  or  to  drain  the  lands,  and  they  are  thereby  totally  destroyed 
in  value,  the  injury  is  not  consequential  only,  but  constitutes  a  tak- 
ing of  the  lands  for  which  compensation  must  be  made.^  Subject 
always  to  the  paramount  and  superior  right  of  the  Federal  govern- 
ment and  within  such  regulations  and  restrictions  as  may  be  imposed 
by  it,  the  State  has  been  held  to  have  a  similar  right  to  construct 
works  for  the  improvement  of  navigation  without  incurring  any  lia- 
bility to  riparian  owners.  Thus,  it  has  been  held  that  the  city  of  New 
York  has  power  to  improve  the  water  front  of  Manhattan  Island  for 
the  benefit  of  navigation  free  from  any  interference  by  the  riparian 
owner,  whose  sole  right  against  the  State  or  its  municipal  grantee,  as 
trustee  for  the  public,  is  the  pre-emptive  right  to  purchase  in  case  of 
sale,  when  such  pre-emptive  right  is  conferred  by  statute.     This 

stroyed  the  use  of  the  landmg  thereof,  propriation  for  their  construction,  but 

It  was  held  that  the  plaintiff  had  no  this  was  an  exercise  of  a  ri^ht  belong- 

cause   of   action   against   the   United  ing  to  the  government  to  which  riparian 

States,  the  court  saying:    ''All  navi-  property  was  subject,  and  not  of  a  right 

gable  waters  are  under  the  control  of  to  appropriate  private  property,  not 

the  United  States  for  the  purpose  of  burdened  with  such  servitude,  to  public 

regulating  and  improving  navigation,  purposes."    Damages  to  land  by  flood- 

and  although  the  title  to  the  soil  and  ing  and  erosion  caused  by  the  construc- 

submereed  soil  is  in  the  several  States  tion    of    revetments    erected    by    the 

and  individual  owners  under  them,  it  United  States  on  the  banks  of  a  river 

is  always  subject  to  the  servitude  in  to  prevent  erosion  at  that  point  and  to 

respect  of  navigation  created  in  favor  facilitate  navigation  do  not  constitute 

of   the    Federal  government   by   the  a  taking  of  lands  for  which  the  riparian 

Constitution.  .  .  .  Riparian  ownership  owner  may  recover  dami^es.    Bedford 

is  subject  to  the  obligation  to  suffer  the  v.  United  States,  192  U.  S.  217. 

consequences  of  the  improvement  of  *  Scranton  v.  Wheeler,   179  U.  S. 

navigation  in  the  exercise  of  the  domi-  141. 

Dant  right  of  the  government  in  that  '  United  States  v,  Lynah,  188  U.  S. 

regard.    The  le^&tive  authority  for  445.    See  also  Pumpelly  v.  Green  Bay 

these  works  consisted  simply  in  an  ap-  Co.,  13  Wall.  (U.  S.)  166. 
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right  to  improve  navigation  exists  because  in  every  grant  of  lands 
bounded  by  navigable  tide  waters  made  by  the  crown  or  the  State 
as  trustee  for  the  public,  there  is  reserved  by  imjdicaiion  the  right 
to  so  improve  the  water  front  as  to  aid  navigation  for  the  benefit 
of  the  general  public  without  compensation  to  the  riparian  owner.* 
But  the  paramount  right  of  the  State  must  be  exercised  strictly  in 
furtherance  of  the  trust  under  which  it  holds  the  lands  under  water. 
It  must  be  exercised  solely  for  the  purpose  of  improving  navigation. 
If  a  municipal  corporation  which  is  vested  with  the  title  to  lands 
under  water  constructs  thereon  a  speedway  or  pleasure  drive  from 
which  are  excluded  all  forms  of  commercial  traflSc  or  intercourse, 
and  which  can  be  crossed  only  by  means  of  subways  or  overhead 
bridges  available  to  pedestrians  alone,  such  construction,  although 
made  pursuant  to  statutory  authority  from  the  State,  is  not  an 
exercise  by  the  city  of  a  power  conferred  upon  it,  as  trustee  for 
the  public,  in  and  to  the  tide  way  and  waters  beyond  to  make 
improvements  for  the  benefit  of  navigation,  and  it  is  liable  to  a 
riparian  owner  for  the  damages  caused  to  his  riparian  property  by 
the  construction  thereof  in  such  a  manner  as  to  exclude  him  from 
access  to  the  river.* 

'  Sage  V.  Mayor,  &c.  of  New  York,  paramount  to  the  right  of  the  public 
154  N.  Y.  61,  an'g  10  N.  Y.  App.  Div.  to  use  the  water  course  for  the  purpose 
294.  See  also  Koickerbocker  Ice  Co.  of  draining  lands  in  its  vicinity  pur- 
V.  42nd  St.,  &c.  R.  Co.,  176  N.  Y.  408,  suant  to  statute;  and  that  the  raibx>ad 
aff'e  85  N.  Y.  App.  Div.  530;  Mani-  company  may  be  required,  at  its  own 
gauit  V.  Springs,  199  U.  S.  473.  The  expense,  to  remove  the  obstructions 
power  of  tne  State  to  improve  naviga-  to  the  water  course,  such  as  the  founda- 
tion may  be  delegated  to  a  board  ap-  tions  of  the  bridge,  Ac,,  although  it  may 
pointed  by  the  State  or  to  private  render  the  rebuilding  of  the  bridge 
mdividuals  who  are  willing  to  make  necessary.  The  fact  that  the  bridge, 
the  improvement  at  their  own  expense,  when  constructed,  did  not  constitute 
Lane  v.  New  Haven  Harbor  Corners,  any  obstruction  to  the  then  flow  of 
70  Conn.  685.  The  right  of  a  riparian  water,  and  that  the  chanee  is  rendered 
owner  who  also  owns  the  bed  of  the  necessary  by  increased  now  resulting 
waters  to  maintain  a  iunnd  imder  from  the  drainage  operations,  does  not 
navigable  waters  is  subject  to  the  parsr  relievo  the  railroad  company  from  this 
mount  public  right  of  navigation,  and  obligation.  Chicago,  B.  &  Q.  R.  Co.  v. 
either  by  virtue  of  such  nght  or  by  Dramage  Com'rs,  200  U.  S.  561,  afif'g 
virtue  of  an  express  stipulation  in  a  city  212  IlL  103.  A  fortiori,  it  would  seem 
ordinance  permitting  the  tunnel  to  be  that  if  the  changes  were  rendered  nee- 
constructea  that  it  shall  not  inter-  essary  by  improvements  for  purposes 
nipt  navigation,  the  owner  of  the  tunnel  of  navigation  the  same  rule  must  be 
may  be  required  to  lower  it  at  his  own  applied. 

expense  so  as  to  permit  the  harbor  or        '  Matter  of  City  of  New  York,  168 

ri-er  to  be  dredged  to  greater  depth.  N.  Y.  134,  rev'g  60  N.  Y.  App.  Div.  122. 

West  Chicago  Street  R.  Co.  v.  Chicago,  If  a  riparian  owner  has  without  the 

201  U.  S.  506,  aff'g  214  lU.  9 ;  s.  c.  203  consent   of  the   State   constructed   a 

111.  551.     It  has  been  held  that  the  wharf,  the  State  cannot  compel  its 

rights  of  a  railroad  company  to  bridge  removal  unless  it  shows  that  the  wharf 

over  a  natural  water  course  crossing  is  actually  a  nuisance  or  an  obstruction 

its  right  of  way  acquired  under  ite  to  navi^tion  and  interferes  with  a 

general  powers,  are  not  superior  and  public  nght  or  use.     It  is  only  imder 
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§  266  (107).  Eatobliflhment  of  Dock  and  Harbor  Unea.  —  The 
rights  of  riparian  proprietors  in  respect  to  the  erection  of  wharves  are 
subject  to  such  reasoiiable  limUaJtUms  and  restraints  as  Congress  and 
the  legislature  of  the  State  may  think  it  necessary  and  expedient  to 
impose.  Therefore  it  is  competent  for  Congress  and  the  legislature 
to  pass  acts  establishing  harbor  and  dock  linesy  and  to  take  away  the 
right  of  the  proprietors  to  build  wharves  on  their  own  land  beyond 
the  lines,  even  when  such  wharves  would  be  no  actual  injury  to  navi- 
gation.^   Congress  has,  by  legislation,  prohibited  the  construction  of 

such  circumstances,  or  when  necessity  of  the  navigable  channel  by  building 
exists  for  the  improvement  of  the  water  wharves  ana  docki^  to  it  for  that  pur- 
front  at  that  place,  that  the  State  can  pose ;  and  said  that  if  the  city  deemed 
Sterfere  with  the  wharf.  People  v,  the  removal  of  the  wharf  in  question 
ould,  37  N.  Y.  App.  Div.  35.  See  necessaiy  in  the  prosecution  of  any 
also  People  v.  Woodruff,  30  N.  Y.  App.  general  scheme  of  widening  the  channel 
Div.  43.  or  improving  the  navigation  of  the 
i  Commonwealth  v.  A^er.  7  Gush,  river,  it  must  first  make  the  owner 
(Mass.)  53.  This  subject  is  nere  very  compensation  for  his  property  thus 
fuUy  and  learnedly  discussed  and  ex-  taken  for  the  public  use.  As  to  this 
amined.  See  also  Hart  v.  Mayor,  9  case,  see  tn/ra,  §  272.  Nature  and 
Wend.  (N.  Y.)  571,  valuable  case,  extent  of  riparian  rights  fully  considered 
aff'g  3  Paige  (N.  Y.),  213 ;  Wetmore  in  Lyon  v.  Fishmongers'  Co.,  L.  R.  1 
V.  Brooklyn  Gas  Co.,  42  N.  Y.  384;  App.  Cas.  662;  Barney  v,  Keokuk.  94 
People  V.  VanderbUt,  26  N.  Y.  287;  UT  S.  324. 

Same  v.  Same,  28  N.  Y.  396 ;  Pollard's        The  riparian  proprietor  upon  anavi- 

Lessee  v.  Hagan,  3  How.  (U.  S.)  212;  gable  lake,  subject  to  the  rights  of  the 

Hagan  v.  Campbell,  8  Port.  (Ala.)  9 ;  public,  has  the  right  to  build  piers  and 

Mobile  V.  E^slava,  9  Port.  (Ala.)  577;  whaif  in  aid  of  navi^tion  in  front  of 

CarroUton  R.  Co.  v,  Winthrop,  5  La.  his  land,  not  interfering  with  the  public 

An.  36 ;  Yesler  v.  Washington  Harbor  easement ;  which  rights  appertain  to 

Line  Com'rs,  146  U.  S.  646, 656 ;  Pacific  his  title,  and  are  of  such  a  nature  that 

Gas  Imp.  Ck).  v.  Ellert,  64  Fed.  Rep.  the  legislature  cannot  authorize  a  rail- 

421 ;   State  v.  Sargent,  45  Conn.  358 ;  way  company  to  build  in  front  thereof 

Lane  v.  Hari>or  Com'rs,  70  Ck}nn.  685 ;  so  as  to  cut  off  access  to  the  water, 

Attorney-General  v.  Woods,  108  Mass.  without  such  company  being  liable  for 

436;    Attorney-General    v.  Boston  &  damages   to   the  riparian  proprietor. 

L.  R.  Co.,  118  Mass.  345;    Bay  aty  Delaplaine  v,  C.  &  N.  W.  R^.  Co.,  42 

Gas  L.  Co.  V.   Industrial  Works,  28  Wis.  214.      The  judgment  is  lari^ly 

Mich.  182 ;  Lincoln  v.  Davis,  53  Mich,  founded  on  and  approves  the  opimons 

375 ;  Grand  Rapids  v.  Powers,  89  Mich,  in  Lyon  v.  Fishmongers'  Co.,  L.  R.  1 

94,  113;  Wool  v.  Edenton,  117  N.  Car.  App.  Cas.  662. 

1;  Portland  v.  Montgomery,  38  Oree.        As  to  power  of  the  legislature  in 

215 ;  Sherman  v.  Sherman,   18  R.  I.  respect  of  maldng  grants  of  lands  under 

504 ;  Harbor  line  Com'rs  v.  State,  2  namgabU  waiera,  see  Hoboken  v.  Penn. 

Wash.  530.  R.  R.  Co.,  124  U.  S.  656,  distinguishing 

In  Yates  v.  Milwaukee,    10  WalL  Hoboken  Land  and  Improvement  Co. 

(U.   S.)   497,   Mr.  Justice  JIf  ifl«r,  on  v,  Hoboken,  36  N.  J.  L.  540,  and  other 

behalf  of  the  court,  speaking  of   an  cases  in  New  Jersey.     Sm    Yates  v. 

existing  wharf,  denied  that  the  city  of  Milwaukee,  10  Wall.  497 ;   Weber  v. 

Milwaukee,  under  the  power  to  establieh  Harbor  Com'rs,  18  WaJl.  57 ;  Railway 

dock  and  wharf  lines,  could  create  an  Co.  v.  Renwick,  102  U.  S.  180.     The 

artificial  and  imaginary  dock  line,  hun-  leading;  case  in  New  York  as  to  con- 

dreds  of  feet  away  from  the  navigable  struction  and  effect  of  grants  of  Umd 

part  of  the  river,  and,  without  making  under  water  is  Lancdon  v.  Mayor,  &c, 

the  river  navigable  up  to  that  line,  of  New  York,  93  N.  Y.  129;  followed, 

deprive  the  riparian  owners  of  the  right  Timpson  v.  New  York,  5  N.  Y.  App. 

to  avail  themselves  of  the  advantages  Div.  424. 
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whaxves  outside  the  harbor  lines  fixed  by  the  secretary  of  war  without 
his  permission.  This  b  an  exercise  of  the  paramount  right  of  Con- 
gress to  regulate  commerce  and  navigation,  and  operates  as  a  limitar 
tion  upon  both  the  State  and  persons  to  whom  the  State  may  grant 
the  right  to  construct  docks  and  wharves.  But  within  the  line  so 
established  a  riparian  owner  is  not  thereby  vested  with  a  right  to 
construct  and  maintain  docks  and  wharves  independently  of  any 
regulation  and  control  by  the  State.  In  the  present  state  of  legisla- 
tion the  right  to  do  so  depends  upon  the  concurrent  or  joint  assent  of 
the  State  and  national  governments.^   Within  the  dock  line  prescribed 


Referring  to  the  conflicting  cases  as 
to  the  nature  and  extent  of  the  rights 
of  the  riparian  proprietor,  Cooley,  J., 
said :  ''In  Railway  Co.  v.  Renwick,  102 
U.  S.  180,  the  better  and  more  sub- 
stantial doctrine  is  laid  down,  that  the 
land  under  the  water  in  front  of  a  ripa- 
rian proprietor,  though  beyond  the  one 
of  private  ownership,  cannot  be  taken 
and  appropriated  to  a  pubhc  use  by  a 
railway  company  under  its  right  of 
eminent  domain  without  making  com- 
pensation to  the  riparian  propnetor." 
Backus  V.  Detroit,  49  Mich.  110,  114. 
Contra,  Langdon  v.  Mayor  of  New  York, 
93  N.  Y.  129,  and  New  York  cases  there 
cited.  See  interesting  opinion  of  Finch, 
J.,  in  Mayor  v.  Hart,  96  N.  Y.  443,  467, 
mipra,  §§  264,  266. 

In  the  Chicago  Lake  Front  Case,  33 
Fed.  Rep.  730,  U.  S.  Cir.  Court,  Harlan 
and  Blodgett,  J  J.  (Illinois  v.  Illinois 
Cent.  R.  R.  Co.),  it  was  held  that  the 
defendant  railroad  company,  as  the 
riparian  owner  of  certain  water  lots  in 
Chicago,  had  the  right,  by  virtue  of 
such  ownership,  to  connect  the  shore 
line  by  artificial  construction  with  out- 
side waters  that  were  navigable  in  fact, 
in  the  absence  of  legislative  or  govern- 
mental direction  to  the  contrarv; 
although  the  court  added,  that  the 
exercise  of  that  right  is  at  all  times 
subject  to  such  regulations  —  at  least, 
those  not  amounting  to  prohibition  — 
as  the  State  may  establish :  citing  text, 
§5  264-274;  Yates  v.  Milwaukee,  10 
Wall.  407,  and  other  cases.  It  was  also 
declared  in  the  same  case  that  the  State 
of  Illinois  had  the  power,  by  legislation, 
to  fix  pier,  dock,  or  wharf  lines,  other 
than  tnose  erected  under  authority  of 
the  United  States,  to  which  riparian 
owners  in  waters  navigable  in  point  of 
fact  must  conform.  The  Supreme 
Court  of  the  United  States  affinned  the 
judgment  of  the  Circuit  Court  with  the 


qualification  that,  ''According  to  the 
law  of  riparian  ownership,  wnich  we 
have  stated,  this  claim  [of  the  right  to 
connect  the  shore  line  by  artificial  con- 
struction with  outside  waters  that  were 
navigable  in  fact]  is  well  founded  so 
far  as  the  piers  do  not  extend  beyond 
the  point  of  navigability  in  the  waters 
of  the  lake" ;  and  modified  the  decree 
below  so  as  to  direct  such  an  investiga- 
tion to  be  made  as  may  enable  the  fact 
to  be  determined,  which  the  evidence 
in  the  case  did  not  satisfactorily  show. 
Illinois  Central  Railroad  Co.  v.  Illinois, 
146  U.  S.  387,  446.    Supra,  §  265. 

Municipal  control,  under  legislative 
grant,  over  right  of  riparian  owner  to 
wharf  out.  Baltimore  v.  White,  2  Gill 
(Md.),  444;  Wilson  v.  Inloes,  llGill&J. 
(Md.)  361 ;  Barney  v.  Keokuk,  94  U.  S. 
324;  s.  c.  4  Dillon  C.  C.  693;  Weber 
V.  Harbor  Com'rs,  18  Wall.  67.  Where, 
under  acts  of  the  legislature,  a  city  haa 
the  power  to  refuse  assent  to  riparian 
owners  to  erect  wharves,  or  to  allow  it 
upon  such  terms  as  they  deemed  bene- 
ficial to  navigation  and  the  use  of  the 
port  of  that  city,  it  was  held  that  the 
city  might  make  the  grant  of  the  right 
to  erect  a  wharf  upon  the  condition  that 
its  exterior  margin  should  constitute 
a  pMic  wharf.  Baltimore  v.  White, 
supra, 

A  city  ordinance  prescribing  a  wharf 
line  enacted  pursuant  to  statutory 
authority  is  presumed  to  be  reason- 
able until  tne  contrary  is  shown. 
Portland  v.  Montgomery,  38  Oreg.  216. 
If  the  owners  of  vessels  have  used  a 
wharf  with  knowledge  of  the  intention 
of  the  person  in  possession  of  the  wharf 
to  exact  wharfage,  they  cannot  avoid 
liability  for  payment  by  setting  up  the 
fact  that  the  wharf  extends  beyond  the 
harbor  line  of  the  port.  The  IdlewUd, 
64  Fed.  Rep.  603. 

'  Cummings  v.  Chicago,  188  U.  S. 
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by  the  secretary  of  war,  the  State,  or  a  city,  by  virtue  of  statutory 
authority,  may  prescribe  another  and  inner  line  beyond  which 
wharves  and  docks  may  not  be  constructed.*  When,  by  statute,  by 
custom,  or  by  the  interpretation  of  the  common  law  adopted  by  the 
courts,  the  riparian  owner  has  the  right  to  construct  a  dock  or  wharf 
in  front  of  hLs  premises,  the  land  under  water  on  which  he  has  the 
right  to  so  construct  is  not  ascertained  by  extending  lines  at  right 
angles  to  the  shore  if  the  contour  or  thread  of  the  stream  is  such  that 
thereby  owners  on  either  side  will  be  deprived  of  access  to  the  navi- 
gable channel,  but  the  lines  are  to  be  drawn  at  right  angles  to  the 
navigable  channel  to  the  boundaries  of  the  riparian  owners'  lands,  so 
as  to  divide  the  tide-water  shore  and  navigable  front  equitably  among 
the  riparian  owners.'  Statutory  authority  to  a  city  to  regulate  the 
manner  in  which  riparian  owners  may  construct  their  wharves  does 
not  authorize  the  city  to  confer  the  right  on  a  riparian  owner  to  con- 
struct a  wharf  or  dock  beyond  the  lines  so  drawn.'  It  has  been 
said  that  the  establishing  of  a  dock  or  harbor  line  is  an  abandonment 
of  the  public  easement  in  so  much  as  lies  between  the  dock  line  and 
high-water  mark,*  and  that  it  gives  to  the  owners  of  the  upland  the 
privilege  of  filling  in  and  building  out  to  such  line.*  But  the  more 
correct  view  would  seem  to  be  that,  the  right  to  construct  a  wharf 

410;  Cobb  V.  Gom'r  of  Lincoln  Park,  trial  Works.  28  Mich.  182;  Grand 
202  111.  427 ;  Portland  v.  Montgomery,  Rapids  Ice  &  Coal  Co.  v.  South  Grand 
38  Oreg.  215;  supra^  §  265.  See  also  Rapids,  &c.  Co.,  102  Mich.  227;  Mont- 
Harbor  Line  Com'rs  v.  State,  2  Wash,  gomery  v.  Shaver,  40  Oreg.  244; 
530.  Menasha  Wooden  Ware  Co.  v.  Lawson, 

1  Portland  v.  Montgomery,  38  Oreg.  70  Wis.  600. 
215.  No  right  exists  to  fix  a  dock  line  *  Montgomery  v.  Shaver,  40  Oreg. 
or  to  delegate  to  a  municipality  the  244.  Statutory  authority  to  grant 
power  to  do  so  in  that  portion  of  the  lands  under  water  construed  to  confer 
waters  of  a  river  which  are  not  at  the  authority  to  grant  the  same  to  the 
time  navigable  for  any  purpose.  Grand  owner  of  the  riva  only.  Fitzgerald  v. 
Rapids  V,  Powers,  89  Mich.  94.  In  Faimce,  46  N.  J.  L.  591 ;  Polhemus  v. 
Michigan^  it  has  been  said  that  a  dock  Bateman,  60  N.  J.  L.  163.  But  a 
line  cannot  be  fixed  without  notice  riparian  owner  by  maintaining  a  dock 
to  property  owners  and  a  hearing  ac-  or  wharf  in  front  of  his  neighbor's  lands 
corded  to  them.  Grand  Rapidis  v,  for  the  statutory  period  may  obtain  a 
Powers,  89  Mich.  94,  103.  But  see  to  prescriptive  right  to  so  maintain  it. 
the  contrary  Lane  v.  New  Haven  Har-  Mon^omeiy  v.  Shaver,  40  Oreg.  244. 
bor  Com'rs,  70  Conn.  685.  *  Yates  v.  Judd,  18  Wis.  118,  119. 

'  Jones  V.  Johnston,  18  How.  (U.  S.)  'In  Minnesota,  where  the  riparian 
150;  Emerson  p.  Taylor,  9  Me.  42;  owner  has  not  only  title  to  land  under 
Baltimore  v.  Baltimore  &  P.  S.  P.  navigable  waters  to  low-water  mark, 
Co.,  104  Md.  485;  65  Atl.  Rep.  353;  but  has  also  the  incidental  right  to 
Knight  V,  Wilder,  2  Cush.  (Mass.)  199;  wharf  out  to  the  point  of  navigation. 
Rust  v.  Boston  Mill  Corp.,  6  Pick,  it  has  been  held  that  the  establish- 
(Mass.)  158 ;  Deerfield  v.  Arms,  17  ment  of  a  dock  or  harbor  line  by  legi&- 
Pick.  (Mass.)  41 ;  Wonson  v,  Wonson,  lative  authority  gives  him  the  privilege 
14  Allen  (Mass.),  71,  79;  Tappan  v.  of  filling  in  and  Duilding  out  to  such  line. 
Boston  Water  rower  Co.,  157  Mass.  Miller  v.  Mendenhall,  43  Minn.  95; 
24;  Clark  v.  Campau,  19  Mich.  325,  Bradshaw  v,  Duluth  Imp.  Mill  Co.,  52 
328;  Bay  City  Gas  Light  Co.  v.  Indu&-  Minn.  59. 
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having  been  conferred  by  statute  or  grant,  or  existing  as  an  incident 
to  the  ownership  of  the  upland,  the  establishment  of  a  dock  or  har- 
bor line  is  merely  a  declaration  that,  whilst  the  harbor  line  so  estab- 
lished continues  in  force,  the  exercise  of  the  right  to  wharf  within  the 
limits  of  the  dock  or  harbor  line  is  not  an  obstruction  to  or  inter- 
ference  with  the  public  right  of  navigation. 

§  267  (108).  Right  to  erect  Public  Wharvea.  —  While  the  ripa- 
rian proprietor  has  the  right  to  erect  wharves  which  are  private  in 
their  nature,  but  which  may  be  used  by  the  public  with  the  consent 
of  the  owner,  express  or  implied,  the  right  to  erect  jmblic  wharves 
and  to  demand  tolls  or  fixed  rates  of  wharfage  is,  according  to  the  better 
view,  a  franchise,  which  must  have  its  origin  in  a  legislative  grant.  ^ 

*  People  V,  Wharf  Co.,  31  Cal.  34; 
The  Wharf  Case,  3  Bland  Ch.  (Md.)  383 ; 
Wiswall  V.  Hall,  3  Paige  Ch.  313 ;  Houck 
on  Rivers,  §  282 ;  Thompson  v.  Mayor, 
11  N.  Y.  115.  Text  approved :  Chnstie 
V,  Maiden,  23  W.  Va.  667 ;  The  Geneva, 
16  Fed.  Rep.  874 ;  Chester  v.  Hagan, 
116  Fed.  223;  Flandreau  v.  Elsworth, 
151  N.  Y.  473 ;  Walsh  v.  N.  Y.  Floating 
Dock  Co.,  77  N.  Y.  448,  452.  See,a«to 
navigator's  right  to  moor  and  land^  Bain- 
bridge  V.  Sheriock,  29  Ind.  364 ;  modi- 
fied, Sherlock  v.  Bainbridge,  41  Ind.  35 ; 
Talbott  v.  Grace,  30  Ind.  389 ;  Jeffei^ 
sonville  v.  Feny  Co.,  27  Ind.  100;  s.  c. 

35  Ind.  19;  Railroad  Co  v.  EUerman, 
105  U.  S.  166;  New  Orleans  v.  Wihnot, 
3 1  La.  An.  65.  Right  of  city  as  to  grant 
to  it  of  land  under  wateTy  and  the  con- 
struction of  such  grant;  Langdon  v. 
Mayor,  &c.  of  New  York,  93  N.  Y.  129 ; 
swpra,  §§  264-266;  Weber  v.  Harbor 
Com'rs,  18  Wall.  57;  Hoboken  v.  Pa. 
R.  R.  Co.,  124  U.  S.  656,  distinguishing 
Hoboken  Land  Imp.  Co.  v,  Hoboken, 

36  N.  J.  L.  540;  San  Francisco  v.  Le 
Roy,  138  U.  S.  606,  656;  mipra,  §  266, 
note. 

State  courts  have  jurisdiction  of  suits 
for  wharfage  against  domestic  vessels. 
Jefferson viue  v.  Ferry  Co.,  35  Ind.  19, 
23 :  The  Phebe,  1  Ware  Rep.  360 :  Rus- 
sell V.  The  Swift,  Newb.  R.  553 ;  Lewis, 
In  re,  2  Gallis.  483.  Wharfage  fur- 
nished to  a  foreign  vessel  is  mantime  in 
its  nature  and  entails  a  lien.  Ex  parte 
Easton,  95  U.  S.  68.  Wharfage  fur- 
nished to  a  domestic  vessel  is  maritime 
in  its  nature.  The  Viiginia  Rulon,  13 
Blatchf.  C.  C.  519;  Atlantic  Dock  Co. 
V.  Wenberg,  9  Ben.  464 ;  The  Shrews- 
bury, 69  Fed.  Rep.  1017;  Pelham  v. 
The  B.  F.  Woolsey,  16  Fed.  Rep.  418; 


Braisted  v.  Denton.  115  Fed.  Rep. 
428;  TheC.  Vanderbilt,  86  Fed.  Rep. 
785 ;  The  Mary  K.  CampbeU,  24  Blatchf. 
C.  C.  475,  476;  31  Fed.  Rep.  840;  The 
George  E.  Berry,  25  Fed.  Rep.  780.  A 
maritime  lien  upon  a  domestic  vessel 
attaches  on  account  of  wharfage  fur- 
nished it.  The  Advance,  60  Fed.  Rep. 
766;  Woodruff  v.  One  Covered  Scow, 
30  Fed.  Rep.  269 ;  The  Kate  Tremaine, 
5  Ben.  60 ;  The  Allianca,  56  Fed.  Rep. 
609.  But  no  lien  for  wharfsjge  arises 
where  the  vessel  has  been  withdrawn 
from  navigation  and  is  kept  at  the 
wharf  for  tne  mere  purpose  of  storage. 
The  C.  VanderbUt,  86  Fed.  Rep.  786. 
But  a  lease  of  a  wharf  is  not  a  maritime 
contract  and  b  not  cognizable  in  a 
court  of  admiralty.  Upper  Steamboat 
Co.  V.  Blake,  2  D.  C.  App.  51. 

The  right  to  coUect  wharfage  may 
exist  either  ^H  as  a  franchise  con- 
ferred by  legislative  grant  or  (2)  as 
incident  to  the  ownership  of  land 
abutting  on  a  navigable  river,  being  a 
riparian  right  of  the  proprietor  and 
as  such  a  right  of  property,  subject, 
of  course,  to  reasonable  legislative 
r^B^ulation.  Demopolis  v.  Webb,  87 
Ala.  659.  A  city  having  two  miles  of 
harbor  within  its  limits,  of  which  it  held 
a  ^rant  from  the  legislature,  with  per- 
mission to  lease  for  a  certain  number  of 
years,  was  held  entitled  to  lease  the 
only  wharf  existing  within  the  harbor, 
the  lease  operating  as  a  grant  to  the 
lessee  of  an  estate  m  land  and  not  as  a 
mere  franchise,  and  a  right  to  collect 
wharfage  and  dockage,  limited  to  a 
certain  amount,  if  re^jxled  as  a  fran- 
chise, was  held  only  an  unimportant 
part  of  the  consideration  for  the  lease, 
and  did  not  require  the  lessee  to  permit 
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§  268  (109).  By  Municipality.  —  If  a  municipality  is  itself  a 
riparian  proprietor,  this  will  probably  give  to  it,  in  the  absence  of 
any  restrictive  provision  in  its  organic  act  or  elsewhere,  the  implied 
authority  to  erect  a  wharf  thereon,  and  it  would  have  the  incidental 
right,  the  same  as  a  private  owner,  to  charge  compensation  for  its  use.^ 

the  use  of  the  wharf  by  others,  there  belonged  to  the  city.  The  action  was 
beine  no  obligation  on  the  city  not  to  brought  b^  the  wharf  owner  or  his 
bulla,  or  to  permit  others  to  build,  tenant  against  the  city  for  nuisance, 
wharves  for  general  use  within  the  charging  that  the  city  had  erected  piles 
haii>or.  Pacific  Coast  SS.  Co.  v.  Kim-  in  the  said  water  space,  or  dock,  between 
ball,  114  Cal.  414.  the  plaintiff's  two  wharves ;  also  a  drain 

^  Murphy  v,  Montgomery,  11  Ala.  in  tne  dock  for  carrying  off  sewage.  In 
686.  The  court  say:  "The  title  to  the  the  case  in  17  How.  426,  the  Supreme 
wharf  is  in  the  city,  and,  such  being  Court  decided  that  the  city  of  Boston, 
the  fact,  it  had  the  same  right  as  any  as  the  proprietor  of  the  land  under 
other  proprietor  to  collect  wharfa^  water  at  the  foot  of  Summer  Street, 
from  those  landing  ^oods  there.  This  might  reclaim  the  land  under  water 
right,  resulting  from  its  proprietarv  in-  by  filling  up  the  space  and  building 
terest,  is  not  a  franchise,  but  a  right  of  thereon,  ana  thus  exclude  the  public, 
property."  lb.,  perOrmondf  J.,  p.  558;  including  the  plaintiff,  from  its  use  for 
post,  i  273  and  notes.  navigation  when  covered  by  the  tide: 

The  city  of  Boston  has,  under  the  but  that  until  the  owner  (the  city)  did 
laws  of  Massachusetts,  the  same  rights  so  the  public  might  lawfully  use  the 
as  other  littoral  proprietors,  and  was  same;  and  that  such  use  is  not  adverse 
held  not  to  dedicate  a  dock,  which  it  to  the  city  or  the  owner  of  the  land,  and 
owned,  to  the  public,  by  merely  ab-  lays  no  foundation  for  a  claim  of  dedica- 
stainine  from  any  control  over  it.  The  tion  of  the  land  to  that  use,  since  the 
court  observe :  'The  people  of  Boston,  right  of  navigation  is  the  paramount 
who  owned  the  land  as  their  common  right,  but  was  a  right  defeasible  by  the 
and  private  property,  acted  through  a  exercise  of  the  city's  right  to  reclaim 
corporation  [the  city],  whose  corporate  its  land  under  water  by  wharfing  out  or 
grants  and  hoenses  are  matters  of  reo-  making  erections  thereon  beneficial  to 
ord.  Their  own  use  of  their  own  property  itself;  and  the  court  held  that  there 
for  their  own  benefit  cannot  be  csJled  was  no  evidence  whatever  that  the  city 
a  dedication  of  it  to  any  other  public  of  or  the  people  of-  Boston  had  dedicated 
wider  extent.  Whether  it  was  called  the  slip  or  dock  between  the  plaintiff's 
'town  dock'  or  ' public  dock'  [which  wharves  to  any  public  use,  ana  that  the 
were  used  as  synonymous  terms],  it  city  had  the  ngnt  to  drive  piles  or  ex- 
would  furnish  no  ground  to  presume  tend  its  sewers  in  the  locue  in  quo  to 
that  they  had  parted  with  their  right  to  low-water  mark.  In  the  case  in  19 
govern  and  use  it  in  the  manner  most  How.  263,  the  court  decided  that  if  the 
beneficial  to  the  people  or  public  of  the  city  had  determined  to  reclaim  this 
town  or  ciijr."  Boston  v.  Lecraw,  17  dock  or  land  under  water  between  the 
How.  (XL  S.)  426.  plaintiff's  wharves,  and  had  laid  out 

The  title  and  right  involved  in  the  and  constructed  a  street  thereon  or 
Lecraw  case,  just  cited,  were  before  the  continued  the  street  to  low-water  mark, 
Supreme  Court  of  the  United  States  then  the  right  to  use  it  as  a  street  or 
three  times  (17  How.  426*  19  How.  highway  on  land  became  appurtenant 
263 ;  24  How.  188).  The  plaintiff  was  to  the  wharf  property  of  the  adjoining 
the  owner  of  two  wharves,  called  the  owners;  and  also  that  if  the  city  in 
Price  Wharf  and  the  Bull  Wharf,  the  exercise  of  its  power  to  make  drains 
which  extended  from  high  to  low  water  under  the  streets  should  so  construct 
mark.  The  city  of  Boston  (the  de-  them  as  to  hinder  the  public  in  their 
fendant)  laid  out  Summer  Street  thirty  use  of  the  streets  as  streets,  or  to  create 
feet  in  width  to  the  water,  and  the  a  nuisance  to  the  adjoining  properties,  it 
lines  of  the  street  if  extended  into  the  would  be  liable  therefor,  since  if  such 
water  would  separate  the  plaintiff's  a  street  be  made  the  plaintiff  would 
two  wharves.  The  land  under  the  have  a  right  to  pass  alone  the  same  as 
waters  within  such  extended  space  well  as  the  public.  In  tne  case  in  24 
between   high  and  low   water  mark  How.  188,  it  appeared  that  the  space 
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Its  rights  would  be  the  same  as  those  of  any  similar  proprietor, 
and  no  greater,  unless  enlarged  by  legislative  grant. 

§  269.  Exercise  of  the  Power  of  Eminent  Domain.  —  The  con^ 
struction  of  docks  and  wharves  by  a  municipaiity  for  general  public 
use  is  a  public  purpose  which  justifies  the  exercise  of  the  power  of 
eminent  domain.  To  minister  to  the  necessities  of  commerce  by 
providing  fit  and  proper  places  in  a  seaport  where  ships  can  be 
loaded  and  unloaded  with  all  proper  facilities,  is  a  public  duty 
owing  by  the  State  and  through  it  by  the  municipality  which  governs 
and  controls  the  port.  The  only  standard  by  which  to  judge  of  the 
extent  of  the  duty  consists  in  the  necessities  of  the  business.  If  a 
permanent  pier  and  an  exclusive  right  to  its  use  be  a  necessity  of 
large  steamship  lines,  without  which  business  cannot  properly  be 
transacted,  and  in  the  absence  of  which  steamers  will  resort  to  other 
ports,  then  the  duty  rests  upon  the  State  or  municipality  to  furnish 
such  quarters  for  a  fair  compensation,  or  else  the  State  is  bound  to 

had  not  been  reclaimed  from  the  water,  persons.  In  such  case  the  title  is  not 
and  that  no  street  on  land  had  been  a  public  easement,  but  proprietary, 
made ;  and  the  court  decided  that  Horn  v.  People,  23  Mich.  221 ;  and  see 
though  the  city  was  the  owner  of  the  Scott  v.  Layng,  59  Mich.  43;  supra, 
land  at  the  foot  of  the  street  between  §  261,  note;  infra,  $  271,  note;  §  275, 
high  and  low  water  mark,  it  could  not  note,  as  to  ferry  landmg  at  foot  of  street, 
lay  out  a  street  or  highway  in  ^  tmter  "Within  the  corporate  limits,  the 
of  the  ocean  for  boats  and  vessels ;  and  city  of  New  Orleans,  under  her  charter 
that  on  the  facts  of  the  case  the  city  was  and  imder  the  general  law,  has  the  right 
not  liable  to  the  plaintiff,  the  owner  of  to  control,  manage,  and  administer  the 
the  wharves,  for  erecting  drains  and  use  of  the  river  banks  for  the  public 
sewers  on  the  city 's  own  land  at  the  foot  convenience  and  utility;  to  establish 
of  the  street,  for  the  preservation  of  the  wharves  and  landing ;  to  erect  works 
health  of  the  city.  See  also  Common-  and  provide  facilities  for  the  use  of 
wealth  V,  Roxbuiy,  9  Grav,  451,  514,  vessels  and  water  craft ;  and  to  charge 
519;  Railroad  Go.  v,  Ellerman,  105  just  compensation  for  the  use  thereof. 
U.  S.  166.  Riparian  proprietors  have  no  right  to 

Bona  fide  purchaser  of  a  wharf  in  the  appropriate  to  their  exclusive  use  these 
city  of  Baltimore,  erected  under  con-  banks,  and  they  have  no  private  prop- 
tract  with  the  cit^r,  and  in  which  the  erty  in  the  use  thereof,  wmch  is  pubhc. 
city  bad  certain  rights,  held  affected  The  discretion  of  the  city  authorities 
with  notice  of  those  rights.  Baltimore  in  determining  what  are  proper  and 
V.  White,  2  Gill  (Md.),  444.  A  city  needed  facilities  for  commerce,  and  on 
authorized  by  its  charter  to  build  what  part  of  the  river  bank,  within  her 
wharves  on  its  own  property,  and  to  limits,  they  should  be  established,  is 
obtain  by  contract  or  purchase  the  manifestly  not  a  proper  subject  for 
title  or  the  control  of  other  wharves  in  judicial  control  or  interference.  What- 
the  city,  and  to  raise  a  revenue  there-  ever  incidental  damage  may  result  to 
from  by  establishing  and  collecting  a  proprietors  from  the  exercise  of  these 
rate  of  dockage  and  wharfage,  had  no  unquestionable  corporate  rights,  it  is 
power  to  take  a  lease  of  a  wharf  con-  damnum  absque  injuria"  Per  Fenner, 
taining  a  provision  that  it  should  be  J.,  in  Watson  v,  Tumbull,  32  La.  An. 
kept  as  a  free  wharf.  Mobile  v,  Moog,  856.  A  city  may  farm  out  by  con- 
53  Ala.  561.  tract    and    ordinance    the    revenues 

Wfuxrves,  whether  temnnaUna  streets  arising  from  its  wharves.  The  Clear- 
or  not,  are  not  streets:  if  owned  by  the  water,  75  Fed.  Rep.  309.  See  idso 
oity,  they  may  be  leased  to  pnvate  Matthews  v.  Alexandria,  68  Mo.  115. 
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permit  the  steamship  companies  to  obtain  such  accommodations 
from  private  owners.  Having  undertaken  the  duty  imposed  upon 
it  by  the  State  to  provide  such  accommodations  as  the  interests  of 
commerce  fairly  require,  all  appropriate  acts  of  a  city  done  in  the 
performance  of  that  duty  are  for  a  public  purpose.  Hence  land 
taken  for  wharves  is  taken  for  a  public  purpose,  although  some 
portions  of  the  land  actually  used  may  be  thereafter,  in  the  discre- 
tion of  the  city,  divided  oflF  and  placed  in  the  exclusive  possession 
of  a  lessee  for  the  sole  purpose  of  using  it  in  the  transaction  of  the 
necessary  business  connected  with  the  loading  and  unloading  of 
passengers  and  cargoes  of  ships  and  steamers.^ 


^  Dyer  v.  Baltimore,  140  Fed.  Rep. 
880;  Matter  of  Mayor,  &c.  of  New 
York,  135  N.  Y.  253;  infra,  §270. 
Grain  elevator  building  on  ground 
dedicated  for  a  public  wharf,  see  Illi- 
nois &  St.  L.  R.  &  C.  Co.  V.  St.  Louis, 
2  DiUon  C.  C.  70.      , 

In  Matter  of  Mayor,  &c.  of  New 
York,  135  N.  Y.  253,  264,  Peckham, 
J.,  after  pointing  out  that  if  a  statute 
should  be  passed  which  provided  for  the 
acauisition  by  the  city  of  all  the  piers 
and  docks  in  the  port  and  which  also 
directed  the  leasing  thereof  by  the  city 
to  one  steamship  company  to  the  ex- 
clusion of  all  otner  steamers  or  ships, 
it  would  be  an  attempt  to  take  pri- 
vate property  for  private  purposes  and 
would  in  that  event  be  no  f umlment  of 
a  public  duty,  said:  "Extreme  cases 
may  always  be  imagined,  although  they 
should  have  but  tittle,  if  any,  legiti- 
mate weight  in  an  argument.  The  act 
under  consideration  is  not  of  such  a 
character.  The  authority  to  lease  or 
to  give  the  exclusive  use  of  some  piers 
for  specified  kinds  of  commerce  bears 
no  relation  in  fact  to  the  kind  of  legis- 
lation just  spoken  of.  The  circum- 
stances surrounding  the  case  must  be 
viewed  in  all  aspects.  The  act  plainly 
contemplates  through  all  its  provisions 
the  fact  that  there  will  always  remain, 
under  the  direct  control  and  possession 
of  the  city,  sufficient  piers  and  docks 
for  the  accommodation  of  all  commerce 
which  may  seek  our  port,  and  which 
has  no  special  pier  or  dock  leased  to  the 
owner  ot  the  vessel  desiring  dock  facili- 
ties. Considering  the  large  extent  of 
the  property  of  tms  description  owned 
and  to  be  owned  by  the  city,  together 
with  the  fact  that  tnere  is  no  aosolute 
direction  to  the  cit^  to  lease  the  small- 
est portion  thereof  to  any  one,  we  be- 


come at  once  convinced  that  the  leasing 
which  will  be  actually  carried  on  imder 
this  mere  permission  will  amount  to  no 
more  than  a  special  regulation  of  the 
manner  in  whicn  a  comparatively  small 
portion  of  the  whole  property  of  this 
nature  owned  by  the  city  shaU  be  used 
for  the  legitimate  ends  of  commerce. 
This  mere  permission  to  use  property 
by  leasing  it  to  others,  when  the  whole 
surrounding  circumstances  are  ex- 
amined, cannot  be  regarded  as  provid- 
ing for  its  private  use.  When  used  by 
lessees  under  the  facts  already  stated, 
the  use  is  a  public  one.  The  use  is 
public  while  the  property  is  thus  leased, 
because  it  fills  an  undisputed  necessity 
existing  in  regard  to  these  common  car- 
riers by  water,  who  are  themselves  en- 
gaged in  fulfilling  their  obligations  to 
the  eeneral  pubhc;  obligations  which 
could  not  otherwise  be  properly  or  ef- 
fectually performed.  And  in  filling  the 
necessity  for  such  accommodations,  the 
city  or  the  State  is  only  performing  its 

Sublic  duty."  In  Matter  of  Eureka 
lasin  W.  &  M.  Co.,  96  N.  Y.  42,  it  was 
held  that  authority  to  acquire  property 
by  eminent  domain  for  the  construction 
of  docks  and  wharves  conferred  upon  a 
private  corporation  was  under  the  ciiv 
cumstances  of  the  case  intended  to  be 
exercised  for  a  purely  private  purpose, 
and  was  contrary  to  ttie  provisions  of 
the  Constitution.  In  this  case  the  pub- 
lic did  not  have  the  right  to  use  the 
docks  or  warehouses  or  to  direct  in  any 
way  their  management,  and  the  prop- 
erty remained  under  private  owner- 
ship. 

Authority  to  a  city  to  acquire 
lands  by  eminent  domain  ''for  public 
wharves,  docks,  slips,  basins,  and  land- 
ings on  navigable  waters,  and  for  the 
improvement  of  water  courses,"  held 
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§  270.  Sale  and  Lease  of  Wharves  and  Docks.  —  Lands  under 
water  when  granted  to  a  city  are  usually  granted  upon  a  public  trust 
for  the  promotion  of  the  commerce  of  the  port  by  laying  out  streets, 
erecting  wharves,  &c.  Being  granted  for  a  public  purpose  in  the 
natiu-e  of  a  trust,  the  municipality  has  no  fower  to  alienate  these 
lands  in  the  absence  of  express  authority  from  the  legislature.^ 
When  the  lands  are  held  by  the  municipality  upon  this  public 
trust,  a  power  of  alienation  conferred  upon  the  city  must  be  ex- 
ercised only  in  such  method  as  is  compatible  with  the  trust.  In 
other  words,  the  purpose  of  the  grant  and  the  uses  to  which  the 
property  granted  may  be  devoted  by  the  lessee  must  be  such  as  to 
further  the  purpose  of  the  trust  upon  which  the  city  holds  the  lands.' 
When  a  grant  by  the  State  to  a  city  is  made  for  the  express  purpose 
of  facilitating  the  construction  of  wharves  and  other  improvements, 
the  power  of  alienation  conferred  upon  the  city  must  be  exercised 
consistently  with  the  purposes  of  the  grant.  In  disposing  of  the 
property  the  ordinary  method  of  doing  so,  within  the  piu^rt  and 


not  to  authorize  it  to  condemn  lands 
for  the  purpose  of  enlarging  a  harbor. 
South  Haven  v.  Van  fiuren  Probate 
Judge,  140  Mich.  117. 

>  Oakland  v.  Oakland  Water  Front 
Co.,  118  Gal.  160,  189:  Reighard  v. 
Flinn,  189  Pa.  355.  When  authority 
is  conferred  upon  a  municipality  to  lay 
out  wharves,  docks,  piers,  and  sups,  and 
to  authorize  the  construction  of  the 
same,  the  municipality  cannot  by  ordi- 
nance give  to  a  private  individual  the 
exclusive  privilege  of  laying  out,  estab- 
lishing, and  constructing  wharves  for  a 
term  of  years.  Oakland  v.  Carpenter, 
13  Cal.  540. 

■  When  a  city  is  vested  with  the 
control  and  admmistration  of  batture 
property  in  trust  for  the  public,  it  can- 
not be  granted  and  transferred  as  in 
fee  simple.  The  city  can  only  grant 
such  ri^ts  and  interests  therein  as  are 
compatible  with  the  public  use  of  the 
batture  property"  as  a  means  of  access 
to  the  nver.  Shreveport  v,  St.  Louis 
S.  W.  R.  Co.,  115  La.  885.  A  city  can- 
not by  ordinance  grant  to  a  railroad 
company  the  right  to  construct  a  ware- 
house on  a  levee,  to  be  used  solely  for 
railroad  purposes,  and  not  in  connec- 
tion with  the  shipment  and  transportar 
tion  of  freight  by  water.  St.  Paul  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  63  Mmn. 
330.  See  Barney  v.  Keokuk  (depot  on 
water  street),  94  U.  S.  324,  aflF'g  s.  c. 
4  Dillon  C.  C.  593,  and  note  p.  599, 


citing  St.  Paul  &  P.  R.  Co.  v.  Schur- 
meu-,  7  WaU.  272,  289.  See  also  lUi- 
nois  &  St.  L.  R.  &  C.  Co.  v.  St.  Louis, 
2  Dillon  C.  C.  70  ferain  elevator  on 
wharf  property).  Where  a  maiginal 
street  is  laid  out  pursuant  to  statute 
to  be  used  in  connection  with  the  wharf 
and  bulkheads  thereon,  the  city  au- 
thorities cannot  authorize  the  erection 
thereon  of  a  permanent  structure  for 
a  purpose  not  connected  with  the  use 
of  the  docks  and  wharves,  e,  g,,  for  the 
sale  of  flowers,  newspapers,  £c,  Vilias 
V,  Featherson,  94  N.  Y.  App.  Div.  259. 
When  a  grant  of  wharf  rights  and 
of  the  right  to  collect  wharfage  confers 
the  right  ''from  that  part  m  the  ex- 
terior line  of  the  said  city  lying  on  the 
westerly  side  of  the  hereby  granted 
premises,"  the  exterior  line  is  that  fixed 
at  the  time  of  the  grant.  If  the  dock 
or  harbor  line  be  subsequently  estab- 
lished by  the  action  of  the  secretary 
of  war  further  in  the  navigable  waters, 
the  line  of  the  grantee  is  not  enlaiged. 
Matter  of  Mayor,  &c,  of  New  York,  59 
N.  Y.  App.  Div.  603,  aflf'd  167  N.  Y. 
627.  If  a  city  under  statutory  author- 
ity grants  the  privilege  of  constructing 
a  wharf  abutting  on  a  public  street  and 
the  grantee  relying  thereon  expends 
money  in  such  construction,  he  ac* 
quires  a  property  interest  in  the  wharf 
which  can  only  be  taken  away  by  the 
payment  of  due  compensation.  Meade 
V,  Portland,  45  Oreg.  1 
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intent  of  the  statute,  is  to  protract  the  streets  of  the  city  to  the  water 
front,  to  divide  the  intervening  spaces  into  blocks  and  lots,  and  to 
sell  in  subdivisions  in  such  a  manner  as  to  preserve  to  the  public 
ample  means  of  access  to  the  navigable  waters  and  to  the  municipal 
authorities  ample  space  for  the  erection  of  wharves,  piers,  and 
docks.^  Similar  principles  govern  the  leasing  of  lands  under  water 
and  wharf  and  dock  property.  A  city  cannot  lease  to  a  private  in- 
dividual any  part  of  a  public  landing  or  wharf  in  the  absence  of 
statutory  authority  therefor,'  unless  possibly  in  the  case  of  such 
portions  thereof  as  are  not  needed  for  public  use.'  But  in  the 
exercise  of  its  power  to  regulate,  control,  and  manage  wharves, 
docks,  and  public  lands  the  city  may,  when  authorized  by  statute, 
lease  the  wharves  or  docks  and  grant  the  exclusive  possession 
thereof  to  lessees,  provided  the  property  be  devoted  by  the  lessees 
to  the  purposes  of  commerce  and  navigation.*  The  fact  that  the  ex- 
clusive possession  of  the  property  is  under  such  conditions  granted 
to  the  lessee  does  not  deprive  the  property  of  its  public  nature.* 

^  Oakland  v,  Oakland  Water  Front  lessee  of  a  wharf  has  enjoyed  the  bene- 
Co.,  118  Gal.  160,  190.  See  also  fits  of  the  lease,  he  is  estopped  to  con- 
Southern  Pac.  Co.  V.  Western  Pac.  R.  test  the  power  of  the  municipality  to 
Co.,  144  Fed.  Rep.  160.  A  grant  by  a  make  the  lease.  Moigan  City  v.  Dafton, 
board  of  supervisors  of  the  right  to  112  La.  9.  If  the  city  has  illegally 
construct  and  maintain  a  wharf  is  a  leased  land  forming  part  of  a  pubhc 
g;rant  of  a  franchise  within  the  provi-  landing,  and  the  lessee  has  erected 
sions  of  a  statute  establishing  the  con-  structures  thereon,  the  surrender  by 
ditions  upon  which  franchises  and  other  the  lessee  to  the  city  of  the  leased 
privileges  may  be  granted.  People  v.  premises  with  the  structures  erected 
Contra  Costa  Count;^,  122  Cal.  421.  thereon     restores    the    premises    and 

'  Reighard  v.  Funn,  189  Pa.  355.  structures  to  public  use,  and  the  struc- 
An  owner  of  property^,  suing  as  such,  tures  can  no  longer  be  condemned  as  a 
is  not  entitled  to  enjoin  a  lease  of  a  nuisance.  Reighard  v.  Flinn,  194  Pa. 
wharf  for  a  private  purpose  when  his  352.  An  agreement  between  contest- 
property  does  not  abut  upon  the  wharf,  ing  applicants  for  a  lease  by  which  one 
Cumminffs  v.  Huse,  &c.  Transportation  of  the  applicants  withdraws  his  appli- 
Co.,  156  Mo.  28.  But  it  would  seem  to  cation  for  a  pecuniary  consideration  is 
be  otherwise  when  the  plaintiff  sues,  void  as  against  public  policy.  Coverlv 
not  as  an  owner  of  property,  but  as  a  v.  Termimd  Warehouse  Co.,  70  N.  Y. 
citizen  and  taxpayer.  See  Reighard  v,  App.  Div.  82,  aff'd  178  N.  Y.  602. 
Flinn,  189  Pa.  355.  Where  under  statute  a  city  has  power 

*  Union  Railway  Co.  v.  Chickasaw  to  construct  wharves  on  public  prop- 
Cooperage  Co.,  116  Tenn.  694.  erty,  and  to  lease  the  wharfing  privi- 

*  Dyer  v.  Baltimore,  140  Fed.  Rep.  leges,  it  was  held  that  it  has  power  to 
880 ;  Moigan  Citj  v.  Dalton,  12  La.  9 ;  lease  the  land  and  authorize  tne  build- 
Leonard's  Heirs  v.  Baton  Rouge,  39  in^  of  a  wharf  by  the  lestee.  It  was 
La.  An.  275 ;  Matter  of  Mayor,  &c.  of  said  by  Hooker ^  C.  J.,  that  "it  would  be 
New  York,  135  N.  Y.  253 ;  supra,  §  269.  unduly  technical  to  say  that  the  city 
Grant  of  the  exclusive  right  to  the  oo-  must  itself  build  the  dock  in  the  first 
cupation  of  a  wharf  or  pier  for  forty  instance,  if  it  may  build  it  at  all." 
years,  for  the  purpose  of  erecting  grain  Kemp  v,  Stradley,  134  Mich.  676, 
elevators,  held  to  be  within  the  power  citing  text. 

of  the  Montreal  Harbor  Commissioners.  '  New  Orleans  v,  Louisiana  Con- 
Taylor  V,  Montreal  Harbor  Com'rs,  17  struction  Co.,  140  U.  S.  654 ;  Fleitas  v. 
Rap.  Jud.  Que.  S.  C.  275.    When  the  New  Orleans,  51  La.  An.  1.    Where  the 
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§  271  (110).  Powers  of  Municipality.  —  Except  as  mentioned 
in  section  268  all  of  the  fowers  of  a  municipality  in  respect  to 
wharves  and  docks  must,  like  all  its  other  powers,  be  derived  from 
the  legislature.*  Where  streets  terminating  or  fronting  on  navigable 
waters  have  been  established,  whether  by  condemnation  or  dedica^ 
tion,  and  whether  the  fee  is  in  the  municipality  or  in  the  adjoining 
proprietor,  the  municipality,  under  legislative  authority  to  establish 

authority  conferred  upon  harix>r  com-  33 ;  Mayor  of  St.  Martinsville  v.  Steamer 
misBionerB  is  to  "set  apart  and  assign  Maiy  Lewis,  32  La.  An.  1293;  The  Ge- 
suitable  wharves/'  &c.,  for  the  exclu-  neva,  16Fed.B«p.  874 ;  Mobile  v.  Moog, 
give  use  of  certain  vessels,  the  ri^ht  53  AJa.  561;  Webb  v.  Demopolis,  05 
which  a  steamship  company  acqmres  Ala.  116;  Roberts  v.  Louisville,  92  Ky. 
to  the  exclusive  use  of  a  wharf  pursuant  95.  As  the  municipality  derives  such 
to  such  authority  is  limited  to  the  ex-  powers  from  the  l^islature,  the  legis- 
elusive  use  of  the  dock  or  wharf  for  the  lature  may  repeal  or  revoke  them  at 
purpose  of  landing  and  unloading  its  pleasure,  if  it  does  not  deprive  the 
vesseb.  The  entire  control  and  occu-  municipality  of  property  acquired  by 
pation  of  the  wharf  and  landing  does  it  under  the  legislative  grant.  Railroad 
not  pass  to  the  steamship  company,  Co.  v.  Ellerman,  105  U.  S.  166. 
and  it  has  no  authority  to  confer  the  Under  the  charter  of  a  city  provid- 
exclusive  privilege  to  baggage  and  other  ing  that  the  city  "f^iaU  have  control 
corporations  to  solicit  business  thereon,  of  the  landinge  of  the  Mississippi 
Morton  v.  Pacific  Coast  Steamship  Co.,  River,  and  the  riqht  to  build  wharves  and 
122  Cal.  352.  The  legislature  may,  in  regulate  the  landing,  wharfage,  and  doch- 
promotion  of  the  commerce  of  a  port,  ing  of  boats,**  it  may  establish  and 
authorize  the  city  to  issue  licenses  to  construct  wharves,  and  collect  a  reason- 
the  owners  or  lessees  of  public  piers  to  able  compensation  for  their  use.  Mus- 
erect  and  maintain  sheds  thereon  for  catine  v.  Keokuk,  &c.  Packet  Co.,  45 
the  protection  of  cargo  received  or  dis-  Iowa,  185 ;  j)ost,  §  273.  While  a  city 
chaiged  thereon,  although  the  effect  of  may  be  enjoined,  at  the  instance  of  a 
such  permission  is  necessarily  to  give  the  taxpayer,  from  raising  taxes  or  appro- 
licensee  exclusive  possession.  People  priating  money  for  the  unauthorized 
V,  Baltimore  &  Ohio  R.  Co.,  117  N.  Y.  construction  of  a  wharf,  it  will  not  be 
150;  Barney  v.  Keokuk,  94  U.  S.  324,  restrained  from  exercising  a  clear  power 
cited  supra.  to  grade  streets,  merely  because,  by 

When,  by  statute,  it  is  provided  such  grading,  a  wharf  at  the  river  end 
that  the  owners  or  lessees  of  piers  or  of  the  street  will  incidentallv  result, 
bidkheads  may  erect  thereon  sheds  for  Snyder  v.  Rockport,  6  Ind.  237.  The 
the  protection  of  property  received  or  city  of  Dubuque,  under  its  charter, 
dischaiged  if  they  obtain  a  license  or  was  held  to  have  power  to  prohibit 
authority  therefor  from  the  city  au-  all  persons,  including  riparian  owners, 
thorities,  the  license  or  permit  granted  from  using  any  place  but  the  public 
by  the  city  authorities  is  irrevocable  wharf  without  paying  wharfage.  Du- 
at  their  instance,  although  it  may  be  buque  v.  Stout,  32  Iowa,  80 ;  po^,  1 273, 
subject  to  legislative  repeal  or  modmcar  note.  As  to  the  use,  imder  mumcipal 
tion.  If,  at  the  time  when  the  city  ao-  authoritv,  of  streets  bordering  on  a 
quires  the  pier  or  bulkhead  bv  eminent  navigable  river  for  structures  n>r  the 
domain,  no  repeal  or  modification  of  accommodation  of  passengers  and  the 
the  right  has  Deen  made  bv  statute,  storage  of  freights,  &c.,  see  Barney 
the  city  must  pay  for  the  value  of  the  v.  Keokuk,  94  U .  S.  324 ;  s.  c.  below 
property  estimated  under  the  existing  4  Dillon,  593;  HI.,  &c.  Co.  v,  St.  Louis, 
conditions  of  the  law.  Matter  of  City  2  Dillon,  70;  supra,  {§"269,  270.  Under 
of  New  York,  185  N.  Y.  607,  aff'g  113  authority  to  hold  and  purchase  real 
N.  Y.  App.  Div.  903;  s.  c.  95  N.  Y.  estate  for  corporate  purposes,  a  city 
App.  Div.  501.  may  acquire  real  estate  outside  its  cor- 

^  Snyder  v.  Rockport,  6  Ind.  237 ;  porate  hmits  for  the  purpose  of  estab- 
Carrollton  R.  Co.  v.  Winthrop,  5  La.  An.  fishing  and  maintaining  a  wharf.  Haf- 
36 ;  State  v,  Jersey  City,  34  N.  J.  L.  31,   ner  v.  St.  Louis,  161  Mo.  34. 
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and  regulate  wharves,  may  cause  public  wharves  to  be  constructed 
at  the  ends  or  in  front  of  such  streets  and  receive  the  wharfage  from 
the  same;  and  this  is  no  invasion  of  the  rights  of  the  owner  of  pri- 
vate property  abutting  on  such  streets,  or  of  the  rights  of  the  adjoin- 
ing riparian  proprietor.^     In  regard  to  private  wharves  lawfully 


^  McMurray  v.  Mayor,  &c.  of  Balti- 
more, 54  Md.  103,  104;  Dugan  v. 
Mayor,  5  Gill  &  Johns.  357,  375; 
Haight  V,  Keokuk,  4  Iowa,  199; 
Barney  v,  Keokuk,  94  U.  S.  324; 
Rowans'  Ex'rs  v.  Portland,  8  B.  Mon- 
roe. 232,  253;  Newport  v,  Taylor's 
Ex^rs,  16  B.  Monroe,  699,  700;  Barney 
V.  Baltimore,  1  Hughes  (C.  C),  118; 
Potomac  Steamboat  Co.  t?.  Upper  Poto- 
mac, &c.  Co.,  109  U.  S.  672,  and  cases 
cited  by  Matthews,  J.,  on  pp.  682,  683 ; 
New  Orleans  v.  United  States,  10  Pet. 
(U.S.)  662;  Potomac  Steamboat  Co. 
V,  Upper  Potomac  Steamboat  Co.,  109 
U.  S.  672 ;  Morris  v.  United  States,  174 
U.  S.  196;  Godfrey  v,  Alton,  12  m.  29; 
Backus  V.  Detroit,  49  Mich.  110 ;  Kemp 
V,  Stradley,  134  Mich.  676,  citing  text; 
People  V,  LAmbier,  5  Denio  (N.  Y.),  9 ; 
Pewaukee  v.  Savoy,  103  Wis.  271. 

The  general  ground  of  the  doctrine 
is  that  streets  terminating  or  fronting 
on  the  water  may  be  legitimately  usea 
for  wharf  purposes;  and  the  cases 
show  that  tnere  is  a  verv  general  leg- 
islative recognition  of  tliis  right  and 
usase.  In  accordance  therewith,  it  was 
held  in  the  Chicago  Lake  Front  case 
by  the  United  States  Circuit  Court 
(Harlan  and  BlodgeU,  JJ.),  33  Fed. 
Rep.  730,  that  the  city  of  Chicago^ 
as  the  riparian  owner  of  ground  on 
the  shore  of  the  lake,  having,  also, 
under  its  charter,  power  to  maintain 
wharves  and  slips  at  the  ends  of 
streets,  and  to  maintain  a  breakwater 
to  protect  the  shore,  could  delegate 
the  power  to  construct  such  break- 
water to  a  railroad  company  as  con- 
sideration for  allowing  the  road  to 
enter  the  citv ;  and  that  upon  the  erec- 
tion of  the  breakwater  and  the  filling 
in  of  the  space  between  the  breakwater 
and  the  snore  line,  the  land  thus  re- 
claimed belonged  to  the  city, — 
BlodgeU,  J.,  dissenting  on  this  point. 
Affirmed  by  Supreme  Ck)urt  with  modi- 
fication, 146  U.  S.  387,466;  see  supra, 
§§  265,  266. 

It  was  decided  in  Gty  of  Baltimore 
r.  White,  2  Gill  (Md.),  444,  that  under 
an  act  of  the  legislature  prohibiting 
any  person  from  making  or  extending 
any  wharf  in  Baltimore,  without  the 


city's  consent  to  the  plan  thereof  first 
obtained,  the  city  may  refuse  its  a»- 
sent  to  the  erection  of  a  wharf  except 
upon  the  condition  that  its  exterior 
maigjn  shall  constitute  a  public  wharf. 
If  private  persons  accept  or  act  upon 
the  city's  assent  thus  conditioned,  and 
thereupon  build  the  wharves,  they 
consent  to  the  dedication  of  its  exterior 
margin  for  that  purpose;  and  in  the 
absence  of  a  contract  or  legislative  pro- 
vision as  to  who  is  entitled  to  the 
wharfage  at  such  a  wharf,  it  was  held 
under  the  circumstances  to  belong  to 
the  city,  and  not  to  the  riparian  propri- 
etor who  constructed  the  same.  In 
Newport,  Ac.  v.  Taylor's  Ex'rs,  16  B. 
Monroe,  699,  804,  it  was  decided  that 
whero  a  proprietor  of  lands  laid  out 
a  town  on  a  navigable  river  and  dedi- 
cated the  land  along  it  to  be  a  con^ 
num,  such  dedication  conferred  upon 
the  public  authorities  of  the  town  the 
right  to  build  wharves,  s.  p.  as  to 
Umds  dedicated  as  a  street  on  the  river 
bank  of  a  town.  Rowan's  Ex'rs  v. 
Portland,  8  B.  Mon.  (Ky.)  232,  cited 
with  approval  by  Matthews,  J.,  in 
Potomac  Steamboat  Co.  v.  Upper  Poto- 
mac. Ac.  Co.,  109  U.  S.  672,  686,  687; 
Louisville  V.  Bank,  3  B.  Mon.  138,  144; 
Kennedy  v.  Covington,  8  Dana,  50,  61. 

A  city  in  AlaBama  constructed  a 
wharf  at  the  end  of  a  dedicated  street 
leading  to  the  water;  held  that  the 
adjoimng  proprietor  was  not  the  owner 
of  the  wharf,  and  could  not  eject  the 
city  therefrom.  Doe  v.  Jones,  11  Ala. 
63.  A  municipality,  to  sustain  bill  for 
injimction  against  collection  of  wharf- 
age by  a  person  claiming  under  the 
original  proprietors  who  laid  out  the 
town  and  dedicated  a  strip  of  land  ad- 
joining a  river  to  the  puolic  use  as  a 
street,  must  show,  at  least,  that  the 
landing  or  right  of  wharfage,  as  well  as 
the  street,  was  dedicated  to  the  public, 
or  that  the  user  in  the  street  is  inters 
fered  with,  or  otherwise  negative  the 
retention  of  this  right  by  the  original 
proprietors.  Demopolis  v.  Webb,  87 
Ala.  659. 

In  Michigan,  a  dedicated  street  ter- 
minating upon  a  navigable  water  gives 
to  the  city,  having  power  to  erect  and 


Digitized  by 


Google 


512  MUNICIPAL  CORl>ORAllON6  §  271 

erected,  the  municipal  authorities  have  only  such  powers  of  local 
regulation  and  government  as  their  charters  or  constituent  acts,  in 
general  or  special  terms,  confer  upon  them.^  The  paramount  power 
to  regulate  commerce  with  foreign  nations  and  among  the  States 
being  conferred  upon  the  United  States,  neither  the  State  nor  a 

regulate  public  wharves  and  docks  at  to  wharves  on  city  property  away  from 
the  ends  of  streets,  the  right,  as  against  streets,  as  to  wharves  at  the  end  of 
a  proprietor  whose  property  fronts  on  streets."  See  also  Scott  v.  Lia3mg,  59 
the  street  and  the  navigable  water,  Mich.  43, 49.  See  po8^  chapter  on  Ded- 
to  erect  a  wharf  for  pubuc  purposes,  ication.  A  city  owning  a  wharf  has  a 
and  this  irrespective  of  whether  the  right  to  use  it  for  the  purposes  of  a 
city  holds  the  fee  of  the  street  or  not.  wnarf  as  other  wharves  may  be  used, 
Backus  V,  Detroit,  49  Mich.  110.  In  except  that  at  the  end  of  streets  such 
this  case  CodUy,  J.,  said:  "The  dedi-  wharves  must  be  open  to  public  use, 
cation  passed  [by  the  statute]  the  fee  as  provided  bv  the  charter,  and  the 
in  aU  streets  marked  upon  it  to  the  city  may  reflate  such  wharves,  and 
countv  in  which  the  city  was  situated,  such  regulations  may  be  distinctive 
But  tnis  was  only  in  trust  for  street  reflations,  adapted  to  the  use  of 
purposes.  We  attach  no  special  impor-  wharves  rather  tnan  streets.  Kemp  v, 
tance  to  the  fact  that  the  title  passed  Stradley,  134  Mich.  676. 
instead  of  a  mere  easement.  The  puiv  ^  Grant  v.  Davenport,  18  Iowa,  179. 
pose  of  the  statute  is  not  to  give  the  Where  the  charter  of  a  city  authorizes 
county  the  usual  rights  of  a  proprietor,  it  "to  regulate  the  erection  and  repair 
but  to  preclude  questions  which  miffht  of  private  wharves  and  the  rates  of 
arise  respecting  the  public  uses,  other  wharfage  thereat,  the  city,"  says 
than  those  of  mere  passage,  to  which  Wright,  C.  J.,  "ma^f  regulate,  but  not 
the  land  might  be  devoted."  The  city  destroy ;  may  exercise  control,  as  over 
of  Detroit  is,  by  its  charter,  authorized  other  private  property  within  its  limits, 
'to  erect,  repair,  and  regulate  'pub-  but  not  to  the  extent  of  appropriating 
lie  wharves'  and  docks  at  the  ends  of  the  use  and  enjoyment  thereof  to  the 
streets,  and  on  the  property  of  the  cor-  public  without  compensation."  lb, 
poration,  and  to  fix  lines  beyond  which  ijiabUity  of  city  corporation  for  an  in- 
private  docks  shall  not  extend^  and  to  jury  to  a  private  wharf,  caused  by 
lease  wharf  and  wharfage  privileges  at  diverting  streams  of  water  to  a  point 
the  ends  of  streets,"  &c.  Tnis  gives  the  near  the  wharf,  thereby  causing  a  great 
power  to  the  city  to  authorize  a  wharf  deposit  of  sand  and  earth,  which  les- 
to  be  built  at  the  end  of  a  street  ter-  sened  the  depth  of  water  at  the  wharf 
minating  on  the  navigable  water.  It  and  impaired  its  value.  Barron  v. 
was  held  in  Horn  v,  People,  23  Mich.  Baltimore,  2  Am.  Jurist,  203,  cited  and 
221,  that  wharves  constructed  by  the  approved  in  Stetson  v,  Faxon,  19  Pick. 
city  under  this  power,  whether  at  the  147 ;  and  see  also  Thayer  v.  Boston, 
end  of  highways  or  on  its  property,  are  19  Fick.  511. 

the  property  of  the  city,  and  may  be  If  the  deposits  from  sewers  con- 
leased  as  such.  CampbeU,  J.,  thus  de-  structed  by  the  city  cause  a  peculiar 
fines  the  words  "pubuc  wharf,"  as  used  injury  to  the  wharf  owner,  the  city  is 
in  the  charter  (To.  p.  224) :  "There  is  liable  to  the  latter  in  damages.  Frank- 
no  instance  in  whicn  the  term  'public  lin  Wharf  Co.  v.  Portland,  67  Me.  46; 
wharf'  has  been  used  in  our  legislation  s.  c.  24  Am.  Rep.  1,  and  Mr.  Thomp- 
to  indicate  anything  analogous  to  a  son's  note ;  Haskell  v.  New  Bedford,  108 
dedication  to  anv  public  use,  uke  that  of  Mass.  208;  Brayton  v.  Fall  River,  113 
highways.  Such  a  public  right  is  un-  Mass.  218 ;  post,  chapter  on  Actions 
known  to  the  common  law.  Wharfage  and  Liabilities.  Power  to  erect  public 
involves  exclusive  use,  for  longer  or  wharves  and  to  condemn  private  prop- 
shorter  periods,  by  each  vessel,  depend-  erty  therefor  includes  the  power  to  ea> 
ing  on  the  nature  of  its  business  and  tend  a  wharf  already  established,  and 
the  extent  of  its  cargo.  All  that  is  compulsorily  to  appropriate  the  neqes- 
meant  in  the  charter  by  a  'public  sary  land  for  that  purpose,  on  making 
wharf'  is  a  wharf  belonging  to  the  city,  compensation  to  the  owner.  Hannibfu 
and  to  be  used  like  any  other  wharf  v,  Winchell,  54  Mo.  172. 
property.     The  term  is  applied  as  well 
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municipality,  acting  under  statutory  authority,  can  require  vessels 
licensed  under  the  laws  of  Congress  to  take  out  a  license  for  the  privi- 
lege of  using  the  waters  of  a  harbor.^  But  a  charge  for  wharfage  is 
a  charge  in  respect  of  services  rendered  to  vessels  engaged  in  com- 
merce, and  is  not  a  duty,  tax,  or  burden  which,  in  its  essence,  is 
exacted  for  the  privilege  of  entering  or  navigating  a  port,  nor  is  it 
a  tonnage  duty,  and  statutes,  and  ordinances  enacted  piu-suant  to 
statute,  imposing  wharfage  are  valid,  although  the  amount  thereof 
is  regulated  by  the  tonnage  of  the  vessel.^  The  right  of  municipal 
corporations  to  erect  wharves  may  be  express  or  implied.  The 
power,  even  when  conferred  in  terms,  is,  like  other  powers,  to  be 
construed  somewhat  strictly  when  it  affects  private  rights,  but  not  so 
strictly  as  to  defeat  the  purpose  of  the  grant'  Thus,  although  the 
corporate  boundaries  may  by  the  charter  be  extended  to  low-water 
mark,  and  the  corporation  has  express  power  "to  regulate  the  erec- 


'  Sinnot  v.  Davenport,  22  How. 
(U.  S.)  227;  Foster  v.  Davenport,  22 
How.  (U.  S.)  244;  Cannon  v.  New 
Orleans,  20  WaU.  (U.  S.)  577;  Moran 
V.  New  Orleans,  112  U.  S.  69,  74; 
Harmon  v.  Chicago,  147  U.  S.  396;  St. 
Louis  V.  Consolidated  Coal  Co.,  158  Mo. 
342.  An  ordinance  requiring  tugs  to 
obtain  a  license  for  the  pnvilege  of 
towing  boats  or  other  craft  into  or  out 
of  the  harbor  or  from  one  place  to  an- 
other within  the  harbor  is  invalid  as 
conflicting  with  the  power  of  Congress 
to  regulate  commerce  among  the  States, 
although  the  ordinance  expresses  that 
the  amount  paid  for  the  ucense  shall 
be  in  lieu  of  all  wharfage  during  the 
time  the  license  remains  in  force.  St. 
Louis  V,  Consolidated  Coal  Co.,  158 
Mo.  342. 

«  Packet  Co.  v.  Keokuk,  95  U.  S.  80 ; 
Packet  Co.  v.  St.  Louis,  100  U.  8.  423; 
Vicksburg  v,  Tobin,  100  U.  S.  430; 
Tranroortation  Co.  v.  Parkersburg, 
107  U.  S.  691.  See  also  Huse  v.  Glover, 
119  U.  S.  543;  St.  Louis  v.  Consoli- 
dated Coal  Co.,  158  Mo.  342;  supra, 
§  261. 

*  Aato  the  extent  of  municipal  power 
over  pMic  and  private  wharves  and  the 
respective  rights  of  the  riparian  ovmer 
ana  municipal  authorities^  concerning 
wharves  and  wharfage:  Railroad  Co.  v. 
Ellerman,  105  U.  S.  166;  Grant  v. 
Davenport,  18  Iowa,  179;  Cincinnati 
V.  Walls,  1  Ohio  St.  222 ;  Muscatine  v. 
Hershev,  10  Iowa,  39;  Galveston  v, 
Menard,  23  Tex.  348, 349 :  Baltimore  v. 
White,  2  GiU  (Md.),  444;  Furman  v. 


New  York,  5  Sandf.  S  C.  16,  aflPd  10 
N.  Y.  567;  Dugan  v.  Baltimore,  5  Gill 
&  Johns.  (Md.)  357.  rev'g  s.  c.  3 
Bland,  Ch.  361 ;  Wilson  v.  Inloes.  11 
GiU  &  Johns.  (Md.)  351,  358;  Shep- 
herd V.  Municipality,  6  Rob.  (La.)  349 ; 
Colimibus  V.  Grrey,  2  Bush  (Kv.),  476; 
Kennedy  v.  Covington,  17  B.  Mon.  567 ; 
Memphis,  &c.  Packet  Co.  v.  Grey,  9 
Bush  (Ky.),  137;  Southwark  Dist. 
Com'rs  V.  Neil,  3  Yeates  (Pa.),  54; 
Richardson  v.  Boston,  24  How.  (U.  S.) 
188;  8.  c.  19  How.  263;  17  How.  426; 
Newport  v.  Taylor,  16  B.  Mon.  (Ky.) 
699;  Commonwealth  v.  Roxbury,  9 
Gray  (Mass.),  451,  519,  and  note  by 
Mr.  (now  Justice)  Gray;  Trowbridge  v. 
Mayor  (right  of  Albany  under  Dongan 
charter),  7  HiU  (N.  Y.),  429;  s.  c.  5 
Hill,  71 ;  Hart  v.  Mayor.  9  Wend.  571 ; 
Lansing  v.  Smith,  4  Wend.  9 ;  Thompson 
V.  Mayor,  11  N.  Y.  115;  MarshiJl  v, 
Guion,  lb.  461 ;  New  York  v.  Scott,  1 
Caines  (N.  Y.),  543 ;  Mayor,  &c.  v. 
Hart,  95  N.  Y.  443 ;  Langdon  v.  Mayor, 
&c.  N.  Y.,  93  N.  Y.  129,  and  cases  cited ; 
Potomac  S.  B.  Co.  v.  Upper  Potomac, 
&c.  Co.,  109  U.  S.  672;  Mead  v.  Port- 
land, 45  Ore^.  1,  citing  text.  Principles 
of  construction,  ante,  §  237  and  notes; 
post,  §  274,  note. 

The  charter  powers  of  a  mimici- 
pality  in  respect  to  wharfage  are  sub- 

Iect  to  the  unlimited  control  of  the 
egislature,  except  so  far  as  the  rights  of 
creditors  may  be  impaired.  St.  Ix>uis  v. 
Shields,  52  Mo.  351,  361 ;  Railroad  Co. 
V.  Ellennan,  105  U.  S.  166;  ante,  §  113. 
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tion  and  occupation  of  ail  wharves  or  levees  within  the  corporate 
limits/'  this  does  not  give  the  corporation,  as  against  the  riparian 
proprietor  (whose  right  was  construed  to  extend  to  low-water  mark), 
the  power  to  control  the  river  bank  so  as  to  require  such  proprietor 
or  his  lessee  to  take  out  a  license  for  his  wharf-boat,  fastened  to  the 
shore  of  his  own  land,  and  used  for  business  purposes.^ 

§  272  (111).  Scope  of  Municipal  Power.  —  So  where  a  riparian 
proprietor  had  constructed  a  wharf  which  extended  to,  but  did  not 
encroach  upon,  the  navigable  part  of  the  river,  and  which  was  not 
shown  to  be  a  nuisance  in  fact,  it  was  held  by  the  Supreme  Court 
of  the  United  States  that  the  city  within  which  the  wharf  was  sit- 
uated could  not,  under  the  charter  power  to  establish  dock  and  wharf 
lines  and  restrain  and  prevent  encroachments  upon  the  river  and  cb^ 
strvctions  thereto,  pass  an  ordinance  declaring  the  wharf  to  be  an 
obstruction  to  navigation,  and  a  nuisance,  and  ordering  it  to  be 
summarily  abated.^ 

§  273  (112).  Tolls  and  Wharfaffe.  — If  the  right  to  impose 
wharfage  is  given  to  a  municipality,  but  not  limited,  the  question 
of  the  amount  which  the  municipal  authorities  may  exact  is  confided 
to  their  discretion,  and  is  one  with  which  the  courts  cannot  inter- 
fere,* unless,  perhaps,  in  a  case  where  the  by-law  imposing  it  is 

'  McLaughlin  v.  Stevens,  18  Ohio,  *  Municipality  v.  Pease,  2  La.  An. 
94;  Blanc&rd  v.  Porter  (extent  of  638;  Muscatine  v.  Hershey,  10  Iowa, 
riparian  right),  11  Ohio,  138,  144;  39,  42,  per  Wright,  J.;  Coal  Float  v. 
Muscatine  v.  Hershey,  10  Iowa,  39;  Jeffersonville,  112  Ind.  15.  The  ereo- 
Martin  v,  Evansville,  32  Ind.  85.  The  tion  of  a  wharf  by  a  city  was  presumed 
provisions  of  charters  of  cities  authoriz-  to  be  for  the  benefit  of  the  public,  and 
ing  the  construction  of  wharves  held  in  the  absence  of  an  ordinance  fixing  the 
not  to  confer  upon  a  city  an  absolute  wharfage  dues  or  providing  for  the  pay- 
right  to  construct  a  whait  at  any  point  ment  of  a  compensation  n)r  the  use  of 
on  its  water  front  irrespective  of  the  its  wharves,  it  was  held  that  such  corn- 
rights  of  others.  It  must  construct  pensation  could  not  be  collected  by  the 
the  wharf  in  such  a  manner  as  not  to  city.  Muscatine  v.  Keokuk,  &c.  Packet 
interfere  with  vested  rights  of  others  Co.,  45  Iowa,  185.  A  city  may  vre- 
to  maintain  wharves  and  ferries,  scribe  bv  ordinance  the  fees  which  snail 
Vallejo  Ferry  Go.  v.  Vallejo,  146  Cal.  be  paid  for  the  use  of  the  wharves 
392,  397 ;  San  Pedro  v.  Southern  within  its  limits,  and  this  power  is  im- 
Pacific  R.  Co.,  101  Cal.  333.  pliedly  subject  only  to  the  limitation 

'  Yates  V.  Milwaukee,  10  Wall.  497.  that   such   fees   shall   be   reasonable. 

Yates  V,  Milwaukee  was  approved  and  Keokuk    v.    Keokuk    Northern    Line 

applied   in  the  Chicago   Lake   Front  Packet  Co.,  45  Iowa,   196.    As  to  right 

case  by  Harlan  and  Blodgett,  JJ.,  in  of  a  city  to  charge  wharfage  fees  when 

State   of    Illinois   v.    Illinois   Central  vessels  or  boats  are  moored  at  places 

R.  R.  Co.,  33  Fed.  Rep.  730.   Supra,  where  no  wharves  have  been  founded: 

§§  265,  266,  271.    Approved  and  di^  lb, ;    Dubuque  v.  Stout,  32   Iowa,  80. 

tinguished,  Weber  v.  Harbor  Com'rs  Voluntanf    Payment. — Where    the 

(San   Francisco),    18  Wall.   57.     See  owners  of  boats  have  paid  wharfage 

supra,  §  266,  note.  fees  under  protest,   which   were   de- 
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plainly  unreasonable.^    But  the  amount  of  tolls  or  wharfage  maj, 
of  course,  be  regulated  by  the  legislature.^ 


§274  (113).  Duties  and  LiabiUty  of  MnnidpaUty.  —  The 
interests  of  commerce  imperatively  require  that  public  wharves  should 
be  in  a  safe  condition;  and  if  a  municipal  corporation  is  in  possession 
of  such  ft  wharf  and  exercises  control  over  it,  and  receives  tolls  for  its 
use,  it  owes  a  duty  to  the  public  to  keep  it  in  proper  and  secure  con- 
dition for  use,  and  it  is  liable,  without  statutory  enactment  to  that 
eifect,  to  an  action  for  any  special  injuries  to  boats  and  vesseb 
caused  by  its  failure  to  discharge  this  duty.  In  such  a  case  it  is  not 
material  whether  the  city  had  adopted  ordinances  for  the  regula- 
tion of  the  wharf,  or,  having  such,  neglected  to  enforce  them,  as  in 
either  event  the  responsibility  is  the  same.' 


manded  and  collected  in  the  absence  of 
authority  to  make  the  demand,  they 
cannot  recover  them  back  in  an  action 
against  the  city.  Muscatine  v.  Keokuk, 
&c.  Packet  Co.,  45  Iowa,  185.  The 
mere  danger  that  an  action  at  law  will 
be  commenced  to  enforce  payment  does 
not  make  the  payment  of  a  demand 
unjustly  and  iilegallv  made  a  com- 
pulsory payment.  lb.  See  cases  on 
the  subject  of  voluntary  and  com- 
pulsory payment^  cited  at  laige,  postj 
chapter  on  Actions  and  Liabihties. 
Packet  Go.  v.  St.  Louis,  4  Dillon  C.  C, 
10 ;  arUe,  §§  241, 242,  268.  It  has  been 
held  that  in  Pennsylvania  a  legislative 
g^rant  to  a  municipal  corporation  of  the 
right  to  collect  wharfage  for  the  use  of 
a  public  dock  is  necessary.  Chester  v. 
Hagan,  116  Fed.  Rep.  223.  See  also 
The  Geneva,  16  Fed.  Rep.  874.  The 
dock  master  of  a  city  cannot  maintain 
an  action  in  his  own  name  to  recover 
wharfage  or  dockage,  although  by  ordi- 
nance and  statute  he  is  reqmred  to  col- 
lect it.  The  action  must  be  brought 
in  the  name  of  the  city.  Buckbee  v. 
Brown,  21  Wend.  (N.  Y.)  110. 

^  See  ante,  §  241  and  note,  as  to 
when  and  how  far  discretionary  powers 
are  subject  to  judicial  cognizance.  As 
to  reasonableness  of  whanage  charges : 
supra f  §  261,  note ;  Coal  Float  v.  Jeffer- 
sonviUe,  112  Ind.  15.  As  to  general 
requirement  of  law  that  all  ordinances 
or  by-laws  must  be  reasonable,  see 
infray  chapter  on  Municipal  Ordinances 
and  By-Laws. 

«  Baltimore  v.  White,  2  Gill  (Md.), 
444;  Murphy  v.  Montgomery,  11  Ala. 
586;  Munnv.  Illinois,  94  U.  S.  113, 131 ; 


Budd  V.  New  York,  143  U.  S.  517 
(grain  elevator  case) ;  Brass  v,  Stoeser, 
153  U.  S.  391  (North  Dakota  grain 
elevator  case).  Authority  to  a  city  "to 
erect,  repair,  and  regulate  wharvee  and 
the  rates  of  wharfage,"  authorizes  it  to 
collect  wharfage  upon  goods  landed  on 
the  bank,  the  space  in  front  of  the  citv 
being  dedicatecl  to  the  public,  although 
no  artificial  wharf  was  erected.  Sacra- 
mento V.  Steamer,  4  Cal.  41.  This  sub- 
ject is  discussed  by  Wright,  J. ,  in  Musca- 
tine V.  Hershey^  10  Iowa,  39,  but  the 
point  is  not  decided  by  the  court.  See 
Dubuque  v.  Stout,  32  Iowa,  80,  85.  In 
Kentucky,  however,  it  is  held  that  the 
owner  of  the  land  must  build  wharves, 
or  improve  the  shore,  or  make  some 
preparation  for  the  reception  or  de- 
livery of  goods,  or  accommodation  of 
vessels,  before  he  is  entitled  to  collect 
tolls  or  wharfage.  Columbus  v.  Grey, 
2  Bush  (Ky.),  476.  See  supra,  }  261, 
note.  If  he  permits  the  municipal 
authorities  so  to  improve  the  wharves, 
he  will  only  be  entitled  to  reasonable 
compensation  for  the  use  of  the  river 
bank.  lb.  The  word  "quay"  defined 
by  McLean,  J.,  in  New  Orleans  v. 
United  States,  10  Pet.  662,  715. 

•  Heissenbuttel  v.  Mayor,  Ac.  of 
New  York,  30  Fed  Rep.  456;  Phila- 
delphia &  R.  R.  Co.  V.  Mayor,  &c.  of 
New  York,  38  Fed.  Rep.  159;  Jeflfer- 
Bonville  v.  Louisville  &  J.  Ferry  Co., 
27  Ind.  100 ;  Jeffersonville  v.  Gray,  165 
Ind.  26 ;  Fennimore  v.  New  Orleans, 

20  La.  An.  124 ;  Eastman  v.  Meredith, 
36  N.   H.   284;    Buckbee  v.   Brown, 

21  Wend.  (N.  Y.)  110;  Macauley  v. 
Mayor,  Ac.  of  New  York,  67  N.  Y.  602 ; 
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§  275  (114).  Ferries;  Nature  of  Ferry  Grants  to  a  Municipality.  — 
It  b  not  unusual  for  the  legislature  to  make  to  a  municipal  cor- 
poration a  more  or  less  extensive  grant  respecting  ferries  and  ferry 


Kennedy  v.  Mayor,  Ac.  of  New  York, 
73  N.  Y.  365;  Pittsburgh  v.  Grier,  22 
Pa.  St.  54  (commented  on  in  Eastman 
».  Meredith,  36  N.  H.  284,  295); 
Winpenny  v,  Philadelphia,  65  Pa.  St. 
135;  Allkheny  v.  Campbell,  107  Pa. 
St.  530;  WiUey  v.  AUegheny,  118  Pa. 
St.  490;  Memphis  v.  Kimbrough,  12 
Hask.  (Tenn.)  133 ;  Petersburg  v.  Ap- 
plegarth's  Admr.,  28  Gratt.  (Va.)  321 ; 
Mersey  Dock  Trustees  v.  Gibbs,  L. 
R.  1  H.  L.  93.  As  to  duty  and  liability 
of  public  wharfinger,  see  arUe,  §  263.  A 
city,  bein^  the  proprietor  of  a  public 
wharf,  is  liable  in  damages  for  the  loss 
of  a  boat  occasioned  by  the  want  of 
reasonable  care  and  sldU  in  providing 
proper  fastenings  for  boats  when  lying 
at  the  wharf.  Shinkle  v.  Covington, 
1  Bush  (Ky.),  617.  Lessee  of  a  city  is 
liable  for  damages  caused  by  defective 
wharves.  Radway  v.  Briggs,  37  N.  Y. 
256.  A  city  which  has  leased  a  wharf 
or  wharf  boat  is  not  liable  for  injuries 
resulting  from  the  negligence  of  the 
lessee.  Garrolton  Furniture  Mfg.  Co. 
t;.  Garrolton,  104  Ky.  525.  Where  a 
wharf  is  rendered  unsafe  by  the  acts 
of  others,  notice  of  the  defect  express 
or  implied  is  an  element  necessary  to 
liability,  the  same  as  in  the  case  of  a 
defective  highway.  Seaman  v.  New 
York,  3  Daly  (N.  Y.),  147.  Those  in 
control  of  a  public  pier  are  bound  to 
exercise  the  same  care  for  the  safety 
of  the  public  and  all  having  occasion 
to  use  the  pier  as  is  required  of  those 
in  control  oi  the  public  streets.  Oceanic 
Steam  Nav.  Co.  v.  Campania  Transat- 
lantica  Espaniola,  134  N.  Y.  461.  It 
is  no  defence  to  an  action  by  a  city  for 
wharfage  that  the  wharf  was  not  well 
built  and  needed  further  improvement 
or  repairs.  Jeffersonville  v.  Louisville 
&  J.  Ferry  Co.,  27  Ind.  100;  s.  c.  35 
Ind.  19 ;  rrescott  v.  Duquesne,  48  Pa. 
St.  118.  But  see  Buckbee  v.  Brown,  21 
Wend.  (N.  Y.)  110,  where  it  was  held 
that  in  an  action  for  wharfage,  the  de- 
fendant may,  by  way  of  recoupment, 
show  that  the  wharves,  during  the  ac- 
cruing of  the  toll,  were  out  of  repair, 
whereby  he  sustained  damage,  &c. 

The  Board  of  State  Harbor  Com- 
missioners of  California,  although  agent 
of  the  State,  is  liable  as  in  an  action 
for  breach  of  contract,  where  it  per- 


mits a  wharf  within  its  control  to  be- 
come unsafe  in  consequence  of  which 
it  falls,  whereby  a  large  quantity  of 
coal  placed  thereon  is  Icet.  Cnap- 
man  v.  State,  104  Gal.  690.  But  in  the 
exercise  of  the  powers  of  the  board  to 
control  the  hcu*bor  and  the  vessels 
using  it  by  opening  passage  ways  for 
ferry  boats ;  controUing  the  anchorage 
of  vesseb;  removing  vessels  from  the 
wharves  and  piers  when  unloaded,  and 
the  general  care  of  all  the  property 
belonging  to  the  State  and  connected 
with  tne  wharves  and  piers  or  used,  the 
board  exercises  duties  of  a  police 
character  and  purely  governmental  in 
their  nature.  Hence  it  is  not  liable  to 
an  employee  on  a  iwf^  boat  owned  and 
controlled  by  it  for  mjuries  caus^  by 
their  negligence  when  he  is  employed 
for  the  protection  against  or  extin- 
guishment of  fires,  such  employment 
being  in  a  governmental  or  police  duty. 
Denning  v.  State,  123  Gal.  316.  As  to 
powers  and  jurisdiction  of  harbor  com- 
missioners in  protecting  navigation  and 
removing  obstacles,  see  Quigg  v.  Evans, 
121  Gal.  546.  See  post,  chapter  on 
Actions  and  Liabilities,  where  the  sub- 
ject and  the  ground  of  the  liabilUy  of 
the  corporation  for  torts  is  considered  at 
laiffe. 

The  duty  of  those  having  control  of  a 
harbor  is,  so  long  as  it  is  open  to  the  pub- 
lic, to  have  it  reasonably  safe  for  the 
public  use,  and  this  whether  tolls  are 
collected  or  not  for  the  use  of  it.  Pamaby 
V.  Lancashire  Canal  Co.,  11  A.  A  E. 
223;  Metcalfe  v.  Hetherington,  11  Ex. 
257;  s.  c.  5  H.  &  N.  719;  Gibbs  v. 
Liverpool  Docks,  3  H.  &  N.  164;  s.  c. 
L.  R.  1 H.  L.  C.  93, 104, 122 ;  Longmore 
V.  Great  Western  Railway  Co.,  35  L.  J. 
C.  P.  135 ;  Francis  v.  Cockrell,  L.  R. 
5  Q.  B.  184;  Webb  v.  Port  Bruce 
Harbor  Co.,  19  Upper  Can.  Q.  B.  626; 
Coev.Wise,  L.R.  1  Q.  B.  711;  Winch 
V,  Conservators  of  the  Thames,  L.  R. 
7  G.  P.  471.  See  Sweeney  v.  Port  Bur- 
well  Harbor  Co.,  17  Upper  Can.  C.  P. 
574,  reversed,  19  Upper  Can.  G.  P.  376; 
Benyman  v.  Port  Burwell  Harbor  Co., 
24  Upper  Can.  Q.  B.  34.  City  not 
liable  tor  filling  up  slip  by  dischaige 
from  sewer.  Reed  v.  Lynn,  126  Biaaa. 
367. 
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franchises.  Such  a  grant  b  not,  unless  otherwise  expressed,  a  com- 
pact which  cannot  be  impaired,  but  in  the  nature  of  a  public  law, 
subject  to  be  repealed  or  changed,  as  the  public  interests  may 
demand.^  If  the  legislature  has  conferred,  as  in  some  of  the 
ancient  charters  in  England  and  in  this  country,  upon  a  munici- 
pal corporation  its  whole  power  to  establish  and  regulate  ferries 
within  the  corporate  Umits,  the  corporation  thus  representing  the 
sovereign  power  may  make  an  exclusive  grant.^  But  such  a  corpora- 
tion has  not  an  exclusive  power  over  the  subject,  unless,  by  express 
words  or  necessary  inference,  it  be  plainly  given  to  it  by  the  legisla- 
ture. Hence,  power  to  a  municipality  to  establish  and  regvlate  ferries 
within  its  limits  does  not  give  it  an  exclusive  pov)er,  and  consequently 
does  not  authorize  it  to  confer  an  exclusive  privilege  upon  others  to 
establish  a  ferry.'    The  transportation  by  a  transfer  company  of 

'  East  Hartford  v.  Hartford  Bridge  548.  Ab  to  corporations  by  prescription, 
Co.,  10  How.  (U.  S.)  511;  Roper  v.  see  ante,  §{  50,  55.  In  ijouisiana,  the 
McWhorter,  77  Va.  214;  ante,  §  111.  authority  of  tov^ns  situated  on  navigar 
As  to  extinguishment  of  ferry  franchise  ble  streams  to  establish  and  operate 
by  a  subsequent  legislative  grant  to  public  ferries  rests  upon  special  grants, 
build  a  bridge  at  the  site  of  the  ferry,  Hoggard  v.  Monroe,  51  La.  An.  683. 
and  take  tous,  see  the  famous  case  of  Under  the  Constitution  of  Tennessee, 
Charles  River  Bridge  v.  Warren  Bridge,  as  construed,  there  is  no  power  to 
11  Pet.  (U.  S.)  420.  The  dissenting  grant  to  municipalities  in  that  State 
opinion  of  Mr.  Justice  Story,  on  the  the  right  to  r^ulate  and  license  ferries, 
important  constitutional  question  in-  Malone  v.  Williams,  118  Tenn.  390; 
vofved  in  this  case,  is  referred  to  by  103  S.  W.  Rep.  798.  The  court  admits 
Mr.  Webster t  in  a  letter  to  Judge  Story,  that  it  is  customary  to  make  such 
as  ''the  ablest  and  best  written  opinion  grants  "in  England  and  some  of  the 
I  ever  heard  you  deliver;  it  is  close,  States''  (quoting  text,  §|  275,  276, 
searching,  and  scrutinizing;  the  op-  277),  but  in  this  State  it  is  different, 
posite  opinion  has  not  a  foot  nor  an  lb. 

inch  of  ground  to  stand  on."  2  Story,  *  Costar  v.  Brush,  25  Wend.  (N.  Y.) 
Life  and  Letters,  268.  Chancellor  Ken^  628.  See  also  Mayor,  &c.  of  New  York 
expressed  the  same  opinion.  lb.  270.  v.  Starin,  106  N.  Y.  1;  Mayor,  &c.  of 
But  fifty  years'  subsequent  experience  New  York  v.  New  Jersey  S.  N.  Co.. 
has  vindicated  the  judgment  of  the  106  N.  Y.  28;  Laredo  v.  International 
court  and  placed  it  upon  an  immovable  Bridge  and  Tramway  Co.,  30  U.  S. 
and  unquestioned  foundation.     Claim   App.  110. 

of  exclusive  privilege  of  transporting  •  Mintum  v.  Larue,  23  How.  (U.  S.) 
persons,  aniinals,  and  vehicles  across  435:  Harrison  v.  State,  9  Mo.  526 ; 
a  river  within  half  a  mile  of  location  McEwen  v.  Taylor,  4  G.  Greene  (lowaX 
of  ferry  denied  in  Wheeling  &  Belmont  532 ;  ante,  §§  237-239,  and  cases  in 
Bridge  Co.  v.  Wheeling  Bridge  Co.,  138  notes.  There  may  possibly  be  an  ex- 
U.  S.  287.  Construction  of  special  grant,  oeption  to  the  rule  stated  in  the  text 
Hartford  Bridge  Co.  v.  Ferry  Co.,  29  where  an  investment  of  capital  is 
Conn.  210.  Where  a  ferry  had  been  needed  and  is  made  in  consideration  of 
maintained  by  a  city  for  a  time  beyond  an  exclusive  right  for  a  limited  and 
the  memory  of  livine  men,  it  was  held,  reasonable  period.  See  chapters  on 
in  the  absence  of  otner  evidence,  that  Contracts  and  Public  Utilities,  post 
its  franchise  was  estaUisked  by  prescrip-  While  the  exclusive  power  coxif erred 
tion;  and  also,  that  while  the  State  by  the  legislature  upon  a  city  to  grant 
could  divest  the  city  of  the  franchise,  a  ferry  ficense  does  not  authonze  it 
its  purpose  and  intent  to  do  so  must  to  grant  an  exclusive  license,  yet  the 
clearly  appear,  and  cannot  be  left  to  power  to  grant  an  exclusive  license  is 
implication.    Laredo  v.  Martin,  52  Tex.   conferred  when  the  city  is  authorized 
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railroad  cars  loaded  or  unloaded  over  the  Mississippi  River  between 
Missouri  and  Illinois  is  interstate  commerce  within  the  meaning  of 
the  Federal  Constitution,  and  is  not  the  business  of  "ferrying"  in 
its  strict  technical  or  proper  sense,  and  a  State  or  its  municipalities 
cannot  impose  a  license  tax  upon  such  transportation  as  a  condi- 
tion of  carrying  it  on.' 

§  276  (115).  License  Fee  and  Tax;  Oonstmction  of  Special 
Grant.  —  By  its  charter  a  city  was  empowered  "to  license,  continue, 
-and  regvlate  "  as  many  ferries  within  its  limits,  to  the  opposite  shore 
of  a  river  bounding  it,  as  the  public  good  required,  and  the  common 
council  were  further  authorized  "to  direct  the  manner  of  issuing 
and  registering  the  licenses,  and  to  prescribe  the  sum  of  money  to  be 
paid  therefor  into  the  treasury  of  the  corporation."  Under  this,  an 
ordinance  prohibiting  all  persons  from  ferrying,  without  a  license 
from  the  mayor,  and  authorizing  this  officer  to  grant  licenses  to  any 
person  upon  payment  into  the  treasury  of  the  city  of  the  sum  of 


* '  to  grant  or  refTise  a  license."  Burling- 
ton &  H.  Ferry  Co.  v,  Davis,  48  Iowa, 
133.  The  power  to  refuse  gives  the 
power  to  limit  the  issue  of  licenses ;  if 
it  can  limit,  there  is  no  reason  why  it 
cannot  bind  itself  to  issue  no  other; 
but  the  power  to  license,  or  to  license 
and  regulate  certain  occupations,  does 
not,  it  seems,  include  tne  power  to 
create  a  monopoly.  Chicago  v,  Rumpff, 
45  IlL  90 ;  Logan  v.  Pyne,  43  Iowa,  524 ; 
B.  &  H.  Ferry  Co.  v.  Davis,  48  Iowa, 
133.  But  "the  grant  of  exclusive  ferry 
licenses  rests  upon  peculiar  grounds. 
It  is  in  some  sense  an  extension  of  a 
{>ublic  road.  The  objection  to  the  crea^- 
tion  of  a  monopoly  is  overcome  in  the 
matter  of  a  few  by  the  consideration 
of  the  public  necessity  or  advantage.'' 
lb.,  per  Adams  J  J.  The  (question 
whether  the  grant  of  a  ferry  to  mdivid- 
uab  by  the  legislature  deprives  a  mu- 
nicipal corporation  possessing  the  usual 
powers  to  provide  for  the  convenience 
and  prosperity  of  its  citizens,  of  the 
rijght  to  establish  a  competing  ferry, 
discussed  but  not  decided,  in  Gibbes  v. 
Beaufort,  20  S.  Car.  213.  A  city  own- 
ing a  ferry  must  administer  the  public 
trust  thus  imposed  as  the  public  interest 
may  require.  Waterbury  v.  Laredo, 
68  Tex.  565  (a  contract  by  which  a  city 
gave  to  an  attorney  one-third  of  the 
rents  of  a  ferry,  and  bound  itself  not  to 
make  any  engagement  which  would 
interfere  with  its  terms,  held  void  as 


being  against  public  policy).  Whether 
the  dedication  of  land  for  a  highway  or 
street  terminating  on  a  river  will  authoi^ 
ize  the  use  of  the  same  for  a  ferry  land- 
ing,  that  is,  for  fastening  boats  and 
receiving  and  dischaiging  freights  and 
passengers,  without  the  consent  of  the 
abutting  owner,  see  Prosser  v.  Wappello 
County,  18  Iowa,  327,  and  cases  cited ; 
also  4  Am.  Law  Reg.  (n.  s.)  519 ;  supra, 
§261,  note,  S  268,  note.  In  Combs  v. 
Hogg,  101  Ky.  178,  it  was  held  that  the 
court  has  no  power,  after  granting  a 
ferry  privilege  to  one  person  in  a  city 
or  town,  to  grant  sucn  a  privilege  to 
another  unless  public  convenience  re- 
quires it. 

*  St.  Clair  Coun^  v.  Interstate 
Transfer  Co.,  192  U.  S.  454.  The  pre- 
vious "ferry  cases"  in  the  Supreme 
Court  of  the  United  States  are  analyzed, 
critically  reviewed,  and  explained  by 
Mr.  Justice  White.  The  court  did  not 
decide  but  left  open  the  question 
whether  the  police  power  of  the  State 
extended  to  the  establishment,  regula- 
tion, or  licensing  of  ferries  on  navigable 
streams  which  are  boundaries  between 
States,  but  the  court  held  that  if  such 
power  in  a  State  be  conceded  to  exist, 
it  did  not  extend  to  transportation  of 
railroad  cars  by  a  transfer  company,  as 
such  transportation  is  not  ferriage  in  its 
true  sense,  but  is  interstate  commerce 
which  cannot  be  taxed  or  otherwise  sub- 
jected to  direct  burdens  by  a  State. 
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fifty  dollars,  was  sustained  against  the  objections  that  there  was  no 
power  to  prohibit  ferrying  without  a  license,  and  that  the  license  fee 
was  a  tax.  The  words  of  the  charter,  "To  prescribe  the  sum  of 
money  to  be  paid  into  the  treasury  of  the  corporation,"  were  re- 
gard^ by  the  court  as  showing  a  clear  intent  to  make  licenses  a 
source  of  revenue  to  the  city;  and  the  court  added  that  the  amount 
charged  as  a  license  fee  did  not  appear  to  be  unreasonable.^ 

§  277  (116).  Power  to  lease,  covenant,  Ac.  —  If  a  municipal 
corporation,  seized  of  a  ferry,  lease  the  same,  through  the  agency  of 
the  mayor  and  aldermen,  tmih  a  covenant  for  quiet  enjoyment,  this 
covenant  will  not  restrain  the  mayor  and  aldermen  from  exercising 
the  powers  vested  in  them  by  statute,  to  license  another  ferry  over 
the  same  waters,  if  in  their  judgment  (which  cannot  be  reviewed  by 
the  courts)  the  public  necessity  and  convenience  require  it.  On 
such  a  covenant  the  city  may  be  liable  to  the  covenantees;  but  the 
powers  vested  in  the  city  officers  ew  trustees  for  the  public  cannot  be 
thus  abrogated.  If,  however,  the  city  in  its  corporate  capacity  is  the 
legal  owner  of  an  exclusive  franchise,  its  grantees  or  lessees  would 
hold  it,  notwithstanding  any  license  to  others,  whether  granted  by 
the  mayor  and  aldermen  or  any  other  tribunal.^ 


>  Ghilven  v.  People,  11  Mich.  43. 
As  to  distinction  between  a  license  fee 
and  a  tax,  see  Ash  v.  People,  11  Mich. 
347 ;  Flanagan  v.  Plainfield,  44  N.  J.  L. 
118,  and  the  chapters  on  Ordinances  and 
Taxation;  po«^  §§  661,  1408.  Amount 
of  license  city  may  exact,  the  State  law 
on  the  subject  being  held  to  affect  the 
city ;  Redoick  v.  Amelia,  1  Mo.  5. 

»  Fay,  In  r«,  15  Pick.  (Mass.)  243. 
The  court  will  not  try  on  certiorari  the 
conflicting  titles  of  parties  to  a  ferry 
franchise.    /&.;  ante,  chap.  vii.  §  245. 

Rights  of  municipal  corporaOons  in 
connection  with  ferries^  and  extent  of 
legislative  control.  See  Fanning  v.  Gre- 
goire  et  al.,  16  How.  (U.  S.)  524;  East 
Hartford  v.  Hartford  Bridge  Co.,  10 
How.  511;  afif'g  8.  c.  16  Conn.  149;  17 
Conn.  80,  96 ;  supray  §  275 ;  Chilvers  v. 
People,  11  Mich.  43;  O'Neill  v.  PoUce 
Jury,  21  La.  An.  586 ;  Aikin  v.  Railroad 
Co.,  20  N.  Y.  370,  relating  to  the  ferry 
rights  of  the  city  of  Albany ;  Benson  v. 
li&vor.  &c.  of  New  York,  10  Barb.  223 : 
Harris  v.  Nesbit,  24  Ala.  398;  United 
States  V.  Fanning,  Morris,  348 ;  Conner 
V.  New  Albany,  1  Blackf.  (Ind.)  43; 
City  V.  Ferry  Co.,  27  Ind.  100;  Shall- 
cross   V,  Jenersonville,    27    Ind.   193. 


The  right  of  a  citv,  ^ven  by  charter, 
to  license  and  taxJemeSf  is  not,  unless 
so  expressed,  exclusiye  of  a  like  right 
in  the  State  or  county.  Harrison  v 
State,  9  Mo.  526.  "Power  to  regulate 
ferries,"  given  to  municipal  corpora- 
tions in  general  incorporation  act,  con- 
strued; Duckwall  V.  New  Albany,  25 
Ind.  28i3.  When  equity  wiU  annul  lease ; 
Phillips  V.  Bloomington,  1  G.  Greene 
(Iowa),  498.  A  power  conferred  upon 
a  city  to  establish  ferries  and  to  fix  the 
rates,  fees,  and  rents,  authorizes  it  to 
rent  the  ferry,  but  it  cannot  surrender 
its  control  and  supervision  wholly  to 
another.  McDonell  v.  Intematioiud  & 
G.  N.  Ry.  Co.,  60  Tex.  590.  See  supra. 
§§  244,  245.  In  Virginia,  it  was  neld 
that  a  oountv  and  a  citv,  being  ioint 
grantees  of  ferry  franchises,  haa  no 
power  to  lease  the  ferries  to  private 
persons,  the  franchise  being  a  public 
trust  which  they  could  not,  without 
legislative  sanction,  dispose  of  or  dele- 
gate. Roper  V.  McWhorter,  77  Va.  2 14. 
Upon  division  of  an  old  town  owning 
ferry  franchise,  the  new  town  owns  no 
interest  therein  except  so  far  as  con- 
ferred by  the  legislature.  Hartford 
Bridge  Co.  v.  East  Hartford,  16  Conn. 
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§  277(a).  Power  to  bridge  Navigable  Streanui.  —  The  Free- 
holders' Charter  of  the  City  of  St.  Louis  authorized  the  city  to 
issue  negotiable  bonds  for,  inter  alia,  "the  constntctipn  of  bridges 
and  the  purchase  of  land  therefor."  Public  acts  of  the  State 
of  Missouri  authorized  the  building,  by  cities,  of  bridges,  toll  or 
free,  over  streams  forming  a  boundary  between  this  and  other 
States,  and  the  acquisition  of  land  for  the  construction,  operation, 
and  maintenance  thereof  in  this  and  other  States,  and  the  issue 
of  bonds  therefor.  A  special  act  of  Congress  authorized 
the  city  of  St.  Louis  by  name  to  construct,  maintain,  and  oper- 
ate a  bridge  across  the  Mississippi  River  and  to  purchase  or  con- 
demn land  therefor  in  the  States  of  Missouri  and  Illinois.  The 
people  of  the  city'  of  St.  Louis  having  duly  voted  that  the  city 
should  issue  $3,500,000  of  bonds  "to  be  used  for  the  construc- 
tion and  maintenance  of  a  Municipal  Bridge  for  public  use  by 
railroads,  street  cars,  vehicles  of  all  kinds,  and  pedestrians,"  a 
taxpayers'  suit  was  brought  against  the  city  to  restrain  the  issue 
of  the  bonds.  The  Supreme  Court  of  Missouri,  in  affirming  the 
decree  of  the  court  below  holding  that  the  city  was  authorized  to 
issue  the  bonds  and  dismissing  the  bill,  decided  the  following 
propositions: 

1.  That  under  its  charter  and  the  general  laws  of  the  State  the 
city  of  St.  Louis  had  full  authority  to  build  and  maintain  the  bridge 
so  far  as  the  State  was  concerned,  and  under  the  Act  of  Congress  it 
had  such  authority  from  the  general  government; 

2.  That  such  a  bridge  would  be  a  public  highway  between  the 
city  of  St.  Louis,  Missoiui,  and  East  St.  Louis,  Illinois,  and  would 
be  a  "public  city  purpose,"  none  the  less  so  because  a  part  of  such 
highway  is  located  beyond  the  city  limits; 

3.  That  issuing  bonds  to  build  such  a  bridge  owned  and  con- 
trolled by  the  city  was  not  a  grant  to  or  a  loan  of  the  city's  credit  to 
any  individual  or  corporation  in  violation  of  certain  special  prohibi- 
tions of  the  Constitution  of  the  State ; 

4.  That  under  the  legislation  of  the  State  and  the  Acts  of  Con- 
gress the  bridge,  when  constructed,  would  be  an  agency  or  instru- 
mentality of  interstate  commerce,  and  as  such  it  was  within  the 
power  of  Congress  to  grant,  as  it  did,  to  the  city  of  St.  Louis  the 
power  to  hold  and  condemn  land  for  the  bridge  and  approaches  in 
both  States,  and  therefore  it  was  no  valid  objection  that  one  end  of 

149;  postf  chaps,  ix.,  x.    County  court  annual  tax  levy  to  maintain  a  cit^B 

not  authorizea  to  buy  a  new  ferrv  boat  brid^  and  ferries  and  keep  them  in 

to  take  the  place  of  an  old  one  under  the  good  repair.     Kadderly  v.  Multnomah 

section  of  an  act  rec^uiring  it  to  make  an  County  Court,  32  Oreg.  560. 
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the  bridge  and  the  approaches  thereto  will  be  in  the  State  of 
Illinois.^ 


E 


^  Haeussler  v.  St.  Louis,  205  Mo. 
656,  April,  1907.  In  this  case,  in  hold- 
ing this  bridge  to  be  a  public  municipal 
or  city  jmrpoaej  the  Supreme  Court  of 
Missouri,  by  Graves,  J.,  said:  "We  can- 
not blind  ourselves  to  the  fact  that  the 
bridge  woidd  be  but  the  establishment 
of  a  public  highway  between  two  cities. 
That  public  oridges  are  public  high- 
ways or  parts  of  public  highways,  there 
can  be  no  doubt.  The  right  to  construct 
bridges  over  rivers  and  streams  sepa- 
rating two  cities  or  towns,  by  one  or 
both  of  the  mimicipalities  concerned, 
has  been  recognized  as  a  public  pur- 
pose. Nor  is  it  any  the  less  a  city 
purpose  because  a  part  of  the  pub- 
c  highway  is  located  beyond  the  city 
limits." 

The  court  quotes  with  approval  the 
remarks  of  Earl,  J.,  as  to  what  is  "a 
city  purpose,"  in  the  Brooklyn  Bridge 
case  (People  v.  KeUy,  76  N.  Y.  475, 
487),  and  then  continues ;  "To  use  the 
language  of  Thayer ,  Circuit  Judge,  in 
the  case  of  South  St.  Fault;.  Lamprecht 
Bros.  Co.,  88  Fed.  Rep.  454:  'And  the 
bridge  so  had  in  view  was  of  as  ffreat 
advantage  to  the  city  as  it  could  have 
been  if  located  wholly  within  the  cor- 
porate boundaries.'  In  other  words, 
if  the  surroundings  show  it  to  be  a 
public  municipal  purpose,  it  is  none 
the  less  so  because  a  part  of  it  by  neces- 
sit^r  must  be  locateoi  beyond  the  city 
limits,  nor  in  our  judgment  is  the  char- 
acter of  the  purpose  changed  because 
a  portioD  must  needs  be  located  in 
another  State.  To  a  similar  effect  are 
the  following  cases:  Matter  of  Mayor 
of  New  York,  99  N.  Y.  569 ;  Pittsburg 
V.  Brace,  158  Pa.  St.  174;  Newman 
V,  Ashe,  9  Baxt.  (Tenn.)  380;  Min- 
nesota Land  Co.  v.  Billings,  111  Fed. 
Rep.  972.  And  our  own  court  has  fully 
recognized  the  right  of  the  city  of  St. 
Loius,  under  charter  provisions  not 
nearly  so  broad  and  liberal  as  the 
present  ones,  to  acquire  and  hold  prop- 
erty outside  of  the  city  limits  for  public 
municipal  purposes.  Hafner  v.  St. 
Louis,  161  MO.  34 ;  Chambers  v,  St. 
Louis,  29  Mo.  543.  So  that,  in  addition 
to  the  express  statutory  authority  for 
the  construction  of  the  bridge,  we  con- 
dude  that  the  construction  thereof  is 
purely  an  exercise  of  a  legitimate  pub- 
He  municipal  purpose,  fuUy  authorized 
by  both  the  statutory  and  charter  pro- 


visions. In  other  words,  that  the  city 
has  the  right  to  provide  for  the  building 
of  such  a  bridge  as  a  legitimate  public 
purpose^  and  as  an  authorized  and 
proper  public  improvement.  And  this 
IS  true,  although  a  portion  thereof  must 
of  necessity  be  beyond  the  corporate 
Ihmts." 

As  to  the  potccr  of  Congress  to  au- 
thorize the  city  to  Duild  this  bridge 
over  the  Mississippi  River,  the  court, 
after  referring  to  and  approving  the 
opinion  of  Mr.  Justice  Gray  in  Luxton 
17.  North  River  Bridge  Co.,  153  U.  S. 
525  (relating  to  a  bridge  over  the  Hud- 
son River),  and  other  cases  in  the 
Supreme  Court  of  the  United  States, 
says:  "If  Con^ss  can  charter  a  cor- 
poration to  bmld  a  bridge  spanning 
from  one  State  to  another  ana  clothe 
it  with  the  power  to  condemn  property 
in  either  State,  it  certainly  naa  the 
power  to  add  this  power  by  grant  to 
the  powers  already  possessed  by  the 
city  of  St.  Louis.  In  short,  if  Congress 
can  create  a  corporation  with  such 
right»,  it  can  ^rant  such  rights  to  one 
already  in  existence.  Nor,  where  the 
way  provided  for  is  a  public  way  for 
public  purposes  and  public  use,  as  in 
this  case,  can  there  he  any  distinction 
between  granting  such  rights  to  a  mii- 
nidpal  corporation,  rather  than  to  a 
private  corporation.  The  municipal 
corporation  had  the  right  to  go  beyond 
its  corporate  limits  and  acq\iire  prop- 
erty for  this  public  municipal  purpoMK, 
and  Congress  simply  says,  that  with 
our  power  over  interstate  commerce, 
by  land  as  well  as  by  water,  you  can 
extend  or  make  your  public  nighway 
over  a  navigable  stream^  and  do  what 
we  can  do,  %.  c,  take  pnvate  property 
therefor,  compensating  the  owner  as 
provided  by  law.  Under  the  views 
expressed  by  Justice  Gray,  supra,  it  is 
not  even  necessary  to  obtain  the  con- 
sent of  the  State  of  Illinois.  This  view 
is  sound  in  our  judgment.  The  hauling 
of  a  wsugon  load  of  potatoes^  nown  in 
the  valley  of  the  liussissippi  lUver  in 
the  State  of  Illinois  over  the  proposed 
public  highwa;;r,  from  that  State  to  the 
city  of  St.  Louis,  is  just  as  much  inter-^ 
state  commerce  as  is  the  transportation 
of  a  train  load  of  cattle  from  Texas  to 
Chicago."  Of  the  soundness  of  the 
judgment  in  this  case,  alike  from  a 
Federal  and  State  and  municipal  point 
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§  278  (117).  Borrowing  Money;  concerning  Implied  Power  to 
borrow  Money.  —  We  shall  hereafter  treat  of  the  implied  power  of 
municipal  corporations  to  issue  negotiable  securities.  But  this  is  a 
different  question  from  the  power  to  borrow  money.  The  power  to 
borrow  may  be  given  in  express  language,  in  which  case  the  terms 
and  purpose  of  the  grant  will,  of  course,  measure  its  extent.  But 
suppose  the  power  is  not  expressly  conferred,  does  it  exist  by  impli- 
caiiont  It  is  perhaps  settled  law  in  this  country  that  private  cor- 
porations, organized  for  pecuniary  profit,  have,  in  the  absence  of 
special  limitation  or  restriction,  an  implied  or  incidental  authority 
to  borrow  money  for  their  legitimate  purposes,  and  to  give  negotia- 
ble obligations  for  its  repayment.^  The  question  of  the  incidental 
avthority  of  municipal  corporations  to  borrow  money  has  often  been 
considered  and  often  decided,  but  the  decisions  are  not  uniform  or 
reconcilable  as  to  the  extent  or  even  existence  of  such  authority. 
In  view  of  the  legislative  practice  to  confer,  in  terms,  all  powers  so 
important  as  this,  the  dangerous  nature  of  this  power,  by  reason  of 
the  temptation  it  holds  out  to  incur  needless  debts  and  to  make  ex- 
travagant expenditures,  and  the  facilities  it  offers  for  frauds,  and 
the  settled  and  salutary  doctrine  that  such  corporations  have  no 
powers  but  such  as  are  expressly  conferred,  and  those  which  are 
necessary  to  effect  the  objects  of  the  corporation,  and  those  which 
are  incidental  to  the  express  grants,'  the  author,  where  the  legisla- 
tive will  is  wholly  silent,  is  strongly  inclined  to  deny  the  existence  of 
a  general  implied  or  general  incidental  power  to  borrow  money  or 
much  less  to  issue  negotiable  paper.^  At  the  present  time  there  is  a 
decided  conflict  between  the  rules  adopted  in  different  jurisdictions, 
although  the  tendency  of  more  recent  decisions  seems  to  be  to 
deny  the  existence  of  any  general  implied  or  general  incidental 
power. 

of  view,  there  can,  we  think,  be  no  Railway  Co.,  L.  R.  1  C.  P.  510,  as  to 
doubt.  powers  of  common  law  corporations  in 

As  to  the  power  to  maintain  as  well  England  in  respect  to  drawmg,  accept- 
as  to  construct  the  bridge,  the  court  ing,  or  indorsing  negotiable  securities, 
distinguished  the  case  from  that  of  The  court  in  this  case  deny  (in  the 
Chillicothe  v.  Wilder,  200  Mo.  97,  98  ab^nce  of  express  legislative  authority 
S.  W.  465,  which  depended  upon  wholly  conferring  the  power)  that  it  is  corn- 
different  provisions  of  the  Constitution,   petent  to  a  company  incorporated  in 

^  Stratton  t^.  Allen,  16  N.  J.  Eg.  229;  the  usueJ  way  for  tne  formation  and 
see  antCf  §  74,  and  chapter  on  Bonds,  working  of  a  railway  to  draw,  accept, 
vostf  §  872;  Lucas  v.  Pitney,  27  N.  J.  or  indorse  bills  of  exchange.  Infiraf 
L.  221;  Hackettstown  v.  Swackhamer,  {§  279,  289. 
37  N.  J.  L.  191 ;  construction  of  spe-  *  Ante,  §§  237-239. 
cific  grant,  Hoboken,  &c.  v,  Bailey,  37  '  Text  cited  Robertson  v.  Breedlove, 
N.  J.  L.  519.  But  see  observations  of  61  Tex.  316;  Richmond  v.  McGirr,  78 
Bylea,  J.,  in  Bateman  v,   Mid-Wales   Ind.  192;  in/ra,  §  289. 
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§  279  (118).  The  Snbject  considered  in  Ohio  and  elsewhere.  — 
The  question  arose  in  Ohio,  in  1836>  and  was  fully  argued  and  eon* 
sidered.  The  town  of  ChilUcothe  possessed  authority  to  purchase 
real  estate,  erect  public  buildings,  repair  streets,  and  the  usual  muni- 
cipal powers.  The  right  to  borrow  money  was  not  expressly  granted, 
and  the  only  question  in  the  case  (an  action  upon  the  bonds  of  the 
town  given  for  borrowed  money)  was  whether  it  was  granted  by 
implication.  The  case  was  regarded  as  of  the  first  impression,  no 
authorities  in  point  being  produced.  The  court  distinctly  decided  that 
in  carrying  out  the  express  powers,  or  in  effecting  any  legitimate 
municipal  object,  the  corporation  possessed  the  incidental  or  imr 
plied  right  to  borrow  money.*  Subsequently  the  Supreme  Court  of 
Wisconsin  affirmed  the  implied  authority  of  a  municipal  corporation, 
as  incidental  to  the  execution  of  the  general  powers  granted  by  its 
charter,  and  in  the  absence  of  a  special  restriction,  to  borrow  money 
and  issue  its  bonds  therefor,  it  appearing  that  the  proceeds  thereof 
went  into  the  treasury  of  the  city  and  were  expended  by  it.^  "The 
charter,"  says  the  court,  stating  its  reasons,  "does  confer  the  power 
to  purchase  fire  apparatus,  cemetery  grounds,  &c.,  to  establish  mar- 
kets, and  to  do  many  other  things,  for  the  execution  of  which  money 
would  be  necessary  as  a  means.  It  would  seem,  therefore,  that,  in 
the  absence  of  any  restriction,  the  power  to  borrow  money  would 
pass  as  an  incident  to  these  general  powers,  according  to  the  well- 
settled  rule  that  corporations  may  resort  to  the  usual  and  convenient 
means  of  executing  the  powers  granted;  for  certainly  no  means  is 
more  usual  for  the  execution  of  such  objects  than  that  of  borrowing 
money."  In  this  case,  as  in  the  other,  the  question  was  not  raised 
until  the  money  had  been  borrowed  and  the  rights  of  third  persons 
had  attached.' 

'  Bank  v.  Chillicothe,  7  Ohio,  part  regulate  their  use,  conferred  necessa- 

ii.  p.  31.  lily  the  power  to  provide  money  for  the 

'Mills  V.   Gleason,    11   Wis.   470;  construction  of  a  sewer  for  the  purpose 

State  17.  Madison,  7  Wis.  688 ;  Clark  v.  of  draining  its  principal  street,  by  issu- 

Janesville,    10   Wis.    136;     Clarke   v,  ing  bonds  therefor.    See  in/ra,  §§  281, 

School  District,  3  R.  1.  199,  in  which  289,  290. 

it  is  held  that  when  money  b  borrowed  '  Citv  v.  Lamson,  9  Wall.  477,  486, 
to  pay  a  lawful  debt  of  a  corporation,  where  the  Wisconsin  cases  are  referred 
ana  it  is  so  applied,  the  corporation  is  to  by  Ndson,  J. ;  ante^  {113,  and  notes, 
liable  on  the  notes  given  for  the  money  The  right  of  private  corporations  gen- 
borrowed  :  it  is  not  held  that  notes  so  erally  to  borrow  money  y  as  indderUal  to 
given  under  the  incidental  power  to  the  express  vowers  granted^  is  exten- 
provide  for  the  payment  of  debts  have  sively  considered  upon  prmciple  and 
all  the  qualities  of  commercial  paper,  authority,  in  the  important  case  of 
In  State  v.  Babcock,  22  Neb.  614,  it  Curtis  v.  Leavitt,  15  N.  Y.  9.  See  also 
was  held  that  a  power  to  make  regula-  Barry  v.  Merch.  Ex.  Co.,  1  Sandf.  Ch. 
tions  to  secure  tne  general  health  of  a  280 :  Beers  v.  Phoenix  Glass  Co.,  14 
city  and  to  construct  sewers  and  to  Barb.  358 ;  Stratton  v.  Allen,  16  N.  J. 
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§  280  (119).  Same  Subject.  —  In  Indiana,  the  doctrine  that 
corporations,  along  with  the  express  and  substantive  powers  con- 
ferred by  their  charters  take  by  impUcation  all  the  reasonable  modes 
of  executing  such  powers  which  a  natural  person  may  adopt/  is  so 
applied  as  to  hold  that  it  is  a  power  incident  to  corporations,  in  the 
absence  of  positive  restriction,  to  borrow  money  as  means  of  executing 
their  express  powers,^ 


Eq.  229;  Lucas  v,  Pitney  (power  of 
railroad  company),  27  N.  J.  L.  221; 
Fay  V.  Noble  (manufacturing  corpora- 
tion), 12  Gush.  1 ;  Davis  v.  Prop.  &c. 
of  Meeting-house  (religious  corpora- 
tion), 8  Met.  (Mass.)  321. 

The  author  sees  much  more  reason 
for  affirming  the  existence  of  an  inci- 
dental power  of  this  kind  with  respect 
to  trading,  banking,  manufactunng, 
and  railrc^  corporations,  than  in  re^ 
lation  to  municipal  corporations.  There 
is  a  difference  between  contnMcting 
a  debt  in  the  prosecution  of  an  ordinary 
legitimate  corporate  purpose  and  bor- 
rowing money,  at  least  in  advance,  for 
that  purpose.  In  the  one  case  the 
application  of  the  credit  is  necessarily 
secured  to  the  advancement  of  the 
authorized  object,  while  money  bor- 
rowed is  liable  to  be  lost  or  to  be  di- 
verted to  illegitimate  purposes.  This 
difference  is  insisted  on  with  great 
force  by  Agnew,  C.  J.,  in  the  dissenting 
opinion  in  WiUiamsport  v.  Common- 
wealth, 84  Pa.  St.  487,  607.  It  should 
be  remembered,  also,  that  the  eiroress 
powers  can  be  executed  without  hold- 
mg  that  there  is  an  implied  power  to 
borrow  money.  The  reventte  provisions 
of  charters  supply  the  municipality 
with  the  means  designed  to  furnish  it 
with  money.  And  powers  are  not  held 
to  exist  merely  because  they  are  con- 
venient. SuvrGf  §§  237-239  and  notes. 
As  applicable  to  municipal  corpora- 
tions, there  is  great  and  almost  con- 
vincing force  in  the  argument  of  Selden, 
J.,  in  Curtis  v.  Leavitt,  post^  §§  872, 873. 
And  see  Ketchum  v.  City  of  Buffalo, 
14  N.  Y.  356,  365 ;  s.  c.  post,  chapter 
on  Municipal  Bonds,  where  the  subject 
is  considered  by  the  same  judge,  and 
the  power  of  a  municipal  corporation 
to  contract  debts  on  credit,  for  legiti- 
mate purposes,  is  admitted  to  be  a 
question  which  has  ''yet  to  be  judicially 
settled."  Infra,  §§  289,  290.  See,  on 
the  general  subject,  Canal  Bank  v. 
Supervisors,  5  Denio,  517;  Barker  v. 
Loomis,  6  Hill,  463 ;  People  v.  Brennan, 
39  Barb.  522.     In  Commonwealth  v. 


Pittsbuigh,  41  Pa.  St.  278,  Strong,  J., 
says  that  the  power  to  execute  and 
issue  bonds  is  inseparable  from  the 
existence  of  all  corporations^  public  and 

Srivate.  Douglass  v.  Virginia  City,  5 
[ev.  147.  In  Mississippi^  boarda  of 
police  of  counties  have  no  implied 
power  to  borrow  money;  and  when 
special  power  to  borrow  money  is 
conferred  it  must  be  fairly  pursued; 
and  it  was  held  that  where  a  warrant 
properly  signed  did  not  (as  required 
bv  the  statute)  state  on  its  face  the 
object  for  which  it  was  issued,  nor  upon 
what  fund  drawn,  it  could  not  be  en- 
forced. Beamair  v.  Board  of  Police, 
42  Miss.  238 ;  s.  c.  15  Wall.  566. 

English  Decisions,  —  Bond  for  bor- 
rowed money,  given  after  the  Munici- 
pal Corporations  Act,  held  valid.  Pal- 
lister  V,  Mayor,  Ac,  67  Eng.  C.  L.  (9 
C.  B.)  774;  Payne  v.  Mayor,  Ac.,  3 
Hurl.  &  Nor.  572.  See  Nowell  v.  Mayor, 
Ac,  9  Exch.  457 ;  Kendall  v.  King,  84 
Eng.  C.  L.  (17  C.  B.)  483.  Note  for 
borrowed  money  held  invalid  under 
the  act.  Attorney-General  v.  Lichfield, 
13  Sim.  547 ;  Reg.  v.  Lichfield.  4  Q.  B. 
891,  893.  See  Bateman  v.  Mid-Wales 
Railway  Co.,  L.  R.  1  C.  P.  510;  ante, 
i  278,  note,  §§  289,  290. 

*  New  England,  &c.  Co.  t;.  Robin- 
son, 25  Ind.  536 ;  Lafayette  v.  Cox,  5 
Ind.  38 ;  Floyd  County  Com*rs  v.  Day, 
19  Ind.  450 ;  Kyle  v.  MaUn,  8  Ind.  34 ; 
Second,  Ac.  Bank  v.  DanviUe,  60  Ind. 
504;  Richmond  v,  McGirr  (quoting 
text),  78  Ind.  192,  198. 

'  The  text  b  cited  and  approved  in 
Richmond  v.  McGirr,  78  Ind.  192,  198; 
MerriU  v.  Monticello,  138  U.  S.  673, 
686;  and  Evansville  v,  Woodbury,  60 
Fed.  Rep.  718;  18  U.  S.  App.  514.  In 
Merrill  v.  Monticello,  138  U.  S.  673,  the 
validity  of  funding  bonds  issued  bj^  a 
town  in  Indiana  was  questioned  in  an 
action  upon  certain  bonds  and  coupons. 
Lamar,  J.,  who  delivered  the  opinion 
of  the  court,  quoted  the  text  and  added : 
''A  large  number  of  cases  from  the 
Supreme  Court  of  Indiana  are  cited  to 
support  the  doctrine  of  the  text.    We 
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§  281  (120).     Same    Subject;   Doctrine    in    Pennaylvftnia.  —  The 
subject  of  the  incidental  or  implied  power  of  a  municipal  corporation 

think  that  the  proposition  that  under  and  cell  its  corporate  bonds  for  any 
the  laws  of  Indiana  a  town  has  im-  purpose.''  In  Kushville  Gas  Co.  v, 
plied  authority  to  borrow  mone>[  or  Kushville,  121  Ind.  206.  it  was  held 
contract  a  loan  under  the  conditions  that  the  power  to  isssue  and  sell  bondi 
and  in  the  manner  expresslv  pre-  in  order  to  obtain  money  for  a  public 
scribed,  cannot  be  controverted.^'  But  improvement  is  different  from  the 
the  court  held  that  the  implied  power  power  to  issue  bonds  in  payment  of 
of  a  municipal  corporation  to  borrow  property  purchased,  and  that  a  mu- 
money  to  enable  it  to  exerdse  the  nicipal  corporation  with  authority  to 
powers  expressly  conferred  upon  it  by  purchase  property  may  issue  its  bonds 
law,  if  it  existed  at  all,  does  not  au-  m  payment  unless  there  is  some  statr 
thorize  it  to  create  and  issue  negotiable  utory  or  constitutional  prohibition, 
securities  to  be  sold  in  the  marKet  and  State  v.  Hauser,  63  Ind.  155,  supra,  is 
to  be  taken  by  a  purchaser  freed  from  distinguished  on  the  ground  that  that 
equities  that  might  be  set  up  by  the  case  cud  not  decide  that  the  city  could 
maker,  —  the  borrowing  of  money,  and  not  issue  bonds  to  pay  for  water  works 
the  giving  of  neaoHabU  bonds  or  obli-  purchased,  but  did  decide  that  a  city 
gations  therefor  being  essentially  differ-  might  not  issue  and  sell  bonds  in  order 
ent  transactions  in  their  nature  and  to  obtain  money  to  construct  water 
le^  effect.    We  venture  to  add,  with   works. 

deference,  that  the  exact  ground  of  the  In  Evansville,  &o.  Railway  Go.  v, 
court's  judgment  in  this  case  is  not  Evansville,  15  Ind.  395,  the  city  had 
very  clear,  or  the  result  on  the  legisla-  authority  to  subscribe  to  the  stock  of 
tion  and  facts  entirely  satisfactoiy.  a  railroad  company  and  to  borrow 
8.  c,  posty  chapter  on  Municipal  Bonds,  money  for  the  payment  of  the  stock. 
In  Coffin  V.  Indianapolis,  59  Fed.  It  was  held  that  the  power  to  borrow 
Rep.  221,  227,  it  is  said  that  "It  is  money  necessarily  implied  the  power 
the  settled  law  of  Indiana  that  a  city  to  determine  the  time  of  pasrment,  and 
organized  under  the  law  of  the  State  also  the  power  to  issue  bonds  or  other 
cannot  issue  and  sell  its  bonds  to  ndse  evidences  of  the  indebtedness.  In 
money  by  way  of  loan,  unless  expressly  Thompson  v.  Peru,  29  Ind.  305,  the  city 
authorized  so  to  do,"  citinzAurora  v.  had  express  authority  to  subscribe  to 
West,  22  Ind.  88;  State  v.  JBauser,  63  the  stock  of  railroads  running  into  or 
Ind.  155 ;  Rushville  Gas  Co.  v.  Rush-  through  the  city  and  to  borrow  money 
ville,  121  Ind.  206.  But  in  that  case  to  pay  such  subscriptions,  and  it  was 
the  only  question  before  the  court  was  held  that,  as  the  issuing  and  sale  of 
whether  an  issue  of  "refunding  bonds"  bonds  was  the  usual  method  adopted 
was  within  the  terms  of  express  statu-  by  corporations  to  borrow  money,  the 
tory  authority  to  issue  and  sell  refund-  city  might  exercise  the  power  to  bor- 
ing bonds  "to  raise  money  to  take  up  row  money  by  issuing  and  selling  bonds, 
any  outstandii^  bonds  of  such  city,  or  In  Miller  v.  Board  of  Commissioners, 
to  exchange  with  the  holders  of  such  Ac.j  66  Ind.  162,  it  was  held  that  it  was 
outstandU^  bonds."  It  was  hdd  that  an  mcident  to  all  corporations,  indud- 
the  particmar  issue  was  unauthorized,  ing  municipalities,  to  borrow  money 
and  it  would  seem  to  have  been  un-  to  meet  a  debt  when  necessary  and 
necessary  to  consider  the  existence  or  proper. 

extent  of  any  implied  power  to  issue  In  Richmond  v.  McGirr,  78  Ind. 
and  sell  negotiable  bonds.  In  State  v,  192,  the  city  purchased  land  for  the 
Hauser,  63  Ind.  155,  the  city  of  Colum-  purpose  of  constructing  public  buHd- 
bus  was  authorized  "to  construct  and  ings,  and  issued  its  bonds  in  payment 
establish  works  for  supplying  the  city  thereof.  The  city  had  general  power, 
with  wholesome  water '^  It  was  held  without  restriction,  to  purchase  real 
that  this  provision  did  not  authorize  the  estate  for  the  purpose  of  constructing 


money  for  the  construction  of  water  the  exclusive  right 

works,  the  court  saying,  "A  municipal  expediency  of  the  purchase,  the  power 

corporation   cannot,   without  express  to    purchase   on  credit,  and   also  to 

legislative  authority,  issue,  negotiate,  issue  its  negotiable  bonds  for  the  pur- 
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to  borrow  money  to  pay  pre-existing  indebtedness,  and  also  to  enable 
it  to  grade  and  pave  its  streets,  and  to  issue  negotiable  paper  for  this 
purpose,  is  elaborately  discussed  by  the  Supreme  Court  of  Pennsyl- 
vania.* It  was  admitted  that,  "taken  in  its  broad  sense,  the  power 
to  borrow  money  and  issue  bonds  therefor  cannot  be  said  to  be 
among  the  implied  powers  of  a  municipal  corporation."  But,  never- 
theless, the  majority  of  the  court,  after  examining  the  subject  and 
reviewing  the  authorities,  sums  up  the  result  in  guarded  language, 
as  follows:  "The  foregoing  cases  rest  upon  the  principle,  which  we 
think  a  sound  one,  that  where  a  municipal  corporation  has  lawfully 
contracted  a  debt,  it  has  the  implied  power,  unless  restricted  by  its 
charter  or  prohibited  by  statute,  to  evidence  the  same  by  a  bill, 
bond,  note,  or  other  instrument;  that  the  power  to  contract  a  debt 


chase  money.  The  court  said  that 
there  was  a  difference  between  borrow- 
ing money  and  the  paying  of  an  indebt- 
edness; and  that  having  created  in- 
debtedness lawfully,  from  the  very 
nature  of  the  case,  the  city  had  the 
right  to  execute  evidences  of  that  in- 
debtedness and  obligations  to  pay  the 
same ;  and  as  to  the  kind  and  form  of 
the  evidences  and  obligations  to  be  exe- 
cuted, the  city  in  the  exercise  of  a 
sound  discretion  must  determine,  and 
their  determination  in  the  absence  of 
fraud  is  final.  The  court  refused  to 
enjoin  the  issue  of  such  bonds.  After 
reviewing  the  authorities,  the  court 
added:  "Under  the  foregoing  author- 
ities we  think  the  doctrine  is  well  es- 
tablished in  this  State  that  corporar 
tions  possess  all  the  necessary  inciden- 
tal powers  to  cany  into  full  operation 
all  their  expressly  granted  powers,  and 
for  such  purposes  may  legally  execute 
commercial  paper  such  as  negotiable 
bonds  in  the  absence  of  any  restriction 
in  the  charter  or  fraud  in  the  parties." 
In  Board  of  Commissioners  v.  Day, 
19  Ind.  450,  it  was  held  that  a  county 
being  a  corporation  with  power  to  con- 
tract debts,  the  auditor  mieht  audit  a 
claim  against  it  and  draw  his  warrant 
or  order  upon  the  treasurer  for  pay- 
ment, and  such  order  when  drawn  was 
in  legal  effect  a  promissory  note  of  the 
countv  and  presumed  to  be  upon  a 
consideration.  In  Sheffield  School 
Township  v,  Andress,  56  Ind.  157,  a 
promissory  note  was  made  by  the 
trustee  of  the  township  in  payment  for 
work  done  on  a  school  Duiloing.  It  was 
held  that,  as  the  township  had  au- 
thority to  incur  the  debt,  it  had  au- 


thority to  make  a  promissory  note  for 
the  debt.  In  Second  National  Bank 
V,  Danville,  60  Ind.  504,  a  town  had 
authority  to  organize  a  fire  company 
and  to  provide  for  all  necessaxv  ap- 

ftaratus  for  the  extinguishment  of  fires. 
t  was  held  that,  having  authority  to 
incur  debt  for  a  fire  engine,  the  town 
had  authority  to  make  a  promissory 
note  payable  to  the  person  furnishing 
the  apparatus.  In  Dailv  i;.  Columbus, 
49  Ind.  169,  it  was  held  that  where  a 
city  negotiated  its  bonds  to  raise  means 
to  construct  water  works  and  the  city 
treasurer  misapplied  apart  of  the  fimcb 
BO  realized,  leaving  debts  unpaid  on 
acooimt  of  such  works,  the  city  council 
miffht  issue  and  sell  other  bonds  to 
make  up  the  deficiency.  In  this  case 
the  city  had  authority  to  issue  and  sell 
all  such  bonds  as  might  be  necessary 
to  carry  out  and  periorm  any  and  all 
contracts  made  in  and  about  the  con- 
struction of  the  water  works,  and  to 
fully  complete  the  works.  In  Aurora 
V.  West,  22  Ind.  88,  it  was  held  that 
the  municipal  corporation  could  not, 
without  special  authority,  subscribe 
to  stock  of  a  railroad  company  and  issue 
bonds  in  payment  of  the  subscription; 
and  when  authority  was  granted  to  do 
so,  it  must  be  executed  m  strict  con- 
formity to  the  conditions  prescribed  in 
the  statute. 

1  Williamsport  v.  Commonwealth. 
84  Pa.  St.  487.  Paxson,  J.,  delivered 
the  opinion  of  the  court,  in  which 
Sharaioood,  Mercur,  and  Gordon^  JJ., 
concurred;  Agnew,  C.  J.,  delivered  the 
dissenting  opinion,  in  which  Woodward 
and  Sterrett,  JJ.,  concurred. 
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carries  with  it  by  necessary  implication  the  right  to  give  an  appro- 
priate acknowledgment  of  such  debt,  and  to  agree  with  the  creditor 
as  to  the  time  and  mode  of  payment;  that  in  the  absence  of  statu- 
tory provision  there  is  no  rule  of  law  Umiting  the  extent  of  the 
credit.''  There  was  a  dissent  by  three  judges  on  the  ground  that 
part  of  the  bonds  in  question  were  issved  in  advance  of  any  debt  in- 
curred  for  grading  and  paving,  and  as  a  means  of  raising  money  to 
pay  for  future  improvements;  that  they  were  sold  at  a  heavy  dis- 
count, and  the  proceeds  only  thus  applied;  and  while  admitting 
that  a  municipal  corporation  may  have  the  implied  power  to  give 
suitable  evidences  of  an  authorized  debt  actually  incurred,  they  de- 
nied any  incidental  power  in  such  corporations,  as  a  means  of  rais- 
ing money  to  execute  its  ordinary  charter  powers  or  duties,  "to  issue 
commercial  paper,  be  it  bonds  or  notes,  payable  to  bearer,  and  nego- 
tiable according  to  the  law  merchant  or  general  usage,  and  either 
to  sell  them  in  the  market  or  pass  them  off  to  individuals  by  way 
of  a  general  loan."  The  dissenting  judges  admitted  that  where  ex- 
press power  to  borrow  is  given,  the  municipality  has  in  the  execution 
of  that  power  the  implied  right  to  issue  negotiable  evidences  of  the 
debt;  and  they  also  seemed  to  concede  that  if  an  authorized  debt 
is  actually  incurred  for  paving  or  other  proper  purposes,  the  muni- 
cipality has  the  right  to  issue  a  bond  or  note  or  warrant  as  evidence 
of  it;  but  it  was  not  said  that,  even  when  thus  issued,  that  is,  issued 
by  virtue  of  a  merely  incidental  power,  the  instrument  partook  of 
all  the  attributes  of  commercial  paper,  especially  the  one  which  pro- 
tects such  paper  in  the  hands  of  a  holder  for  value  before  maturity, 
from  defences  of  which  he  has  no  notice. 

§  282  (121).  Author's  Oomment.  —  If  the  judgment  of  the  court 
in  this  case  is  to  be  taken  as  holding  that  a  municipal  corporation, 
merely  by  virtue  of  the  usual  municipal  authority  to  pave  streets, 
may,  without  any  express  power  to  borrow  money,  issue  its  negotiable 
bonds  in  advance,  and  sell  them  as  a  means  of  raising  money  to  be 
applied  to  this  purpose;  may  issue  them  in  any  sum  it  pleases  and 
sell  them  for  any  price  it  can  obtain,  and  that  bonds  so  issued  are 
commercial  paper  with  all  the  qualities  and  incidents  of  such  paper, 
—  if  such  is  the  doctrine  of  the  court,  we  feel  constrained  to  say  that 
we  are  unable,  notwithstanding  the  ability  with  which  it  is' supported, 
to  regard  it  as  otherwise  than  unsound  and  dangerous. 

§  283  (122).  Decisions  of  the  Supreme  Oourt  of  the  United 
States.  —  The  question  under  consideration  has  been  considered  and 
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discussed  by  the  Supreme  Court  of  the  United  States}  Four  of  the 
justices  assented  to  the  proposition  that  a  municipal  corporation 
possessed  no  inherent  or  incidental  power  to  raise  loans  or  to  borrow 
money  for  corporate  purposes;  such  a  power  must  in  their  judg- 
ment be  conferred  by  legislation,  expressly  or  by  plain  implication. 
Indebtedness  may  be  created,  it  was  conceded,  for  authorized  pur- 
poses, to  the  extent  permitted,  but  the  legitimate  means  of  paying 
such  indebtedness  was  by  taxation  in  the  usual  mode  and  not  by 
the  issue  of  commercial  paper  for  sale  in  the  market;  and  such 
paper,  if  issued  without  the  sanction  of  the  le^slature,  although ' 
it  may  be  valid  as  a  voucher,  is  open,  into  whosesoever  hands  it 
may  come,  to  all  defences. 

§  284  (123).  Same  Subject.  —  It  was  not  denied  by  the  Supreme 
Court  of  the'  United  States,  in  the  case  referred  to  in  the  preceding 
section,'  that  the  power  to  borrow  might,  under  some  circumstances, 
be  implied  from  the  existence  of  express  powers '  of  such  a  nature  as 
to  be  beyond  the  ordinary  range  of  current  municipal  expenditure,  and 
which  are  usually  executed  by  means  of  borrowing;  but  it  was  de- 
nied by  four  of  the  judges  that  such  a  power  was  incidental  to  the 
ordinary  grants  of  municipal  authority.  To  the  apthor  the  brief 
and  compact  opinion  of  Mr.  Justice  Bradley  seems  to  be  a  careful 
and  accurate  exposition  of  the  law  on  the  subject;  but  the  remain- 
ing four  justices  appear  to  have  considered  that  it  unduly  restricted 
the  powers  of  municipal  corporations.^   The  coiurt  has  since  decided 

>  Mayor  of  Nashville  v.   Ray,    19  Court  of  the  United  States,  16  Wall 

Wall.  468;  Ottawa  v,  Carey,  108  U.  S.  (U.  S.)  6,  when  carefully  viewed  with 

110;  Hopper  v.  Covington,  8  Fed.  Rep.  reference  to  the  legislation  of  Iowa  as 

777 ;  Mernll  v,  Monticello,  14  Fed.  Rep.  to  the  powers  of  tne  county  judge  in 

628 ;    Merrill  v.  Monticello,  138  U.  S.  the  erection  of  court  houses,  and  the 

673 ;   B.  c.^  swpraj  §  280,  post,  chapter  express  power  to  borrow  money  for  this 

on   Municipal   Bonds.      In   Claiborne  purpose  when  the  proposition  to  bor- 

County  V.  brooks,  111  U.  S.  400,  the  row  is  sanctioned  by  a  popular  vote, 

same  court  decided  that  the  power  to  will  be  found  to  assert  or  mvolve  no 

issue  commercial  paper  cannot  be  con-  general  principle,  but  to  turn  upon  the 

ceded  to  cownties  and  taumshipSf  which  special  statutory  provisions,  ana  on  the 

are  political  divisions,  unless  it  is  au-  construction  and  effect  to  be  given  to 

thorued  by  express  legislation  or  by  the  particular  proposition  that  was  sub- 

veiy  strong  implication  from  such  leg-  mitted  to  the  people.    That  proposition, 

islation.    The  power  in  connection  with  having  been  adopted  by  the  voters,  was 

the  authority  to  issue  negotiable  paper  held  by  the  majority  of  the  court  to 

is  treated  at  large,  post,  chapter  on  imply  the  power  to  oorrow  money  to 

Municipal  Ekinds.  accomplish  the  object  in  view ;  and  as- 

'  Mayor  of  Nashville  v.   Ray,    19  suming  the  construction  adopted  to  be 

WaU.   (U.  S.)  468.  the  true  one,  .the  result  reached  logi- 

'  Infra,  {§  291,  321  and  note;  ante,  cally  followed.    That  this  judgment  of 

{  279,  note.  the  Supreme  Court  in  the  case  just  re- 

*  The  prior  case  of  Lynde  v.  County  f erred  to  is  not  authority  in  favor  of 

of  Winnebago,  decided  by  the  Supreme  the  broad  proposition  tlmt  the  power 
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that  qiuisi  corporations,  such  as  counties,  have  no  implied  power 
to  issue  commercial  paper  unless  by  virtue  of  express  legislation  or 
by  very  strong  implication  therefrom,  and  although  the  county  may 
have  power  to  erect  a  court  house  and  other  necessary  public 
buildings,  this  does  not  authorize  the  issue  of  commercial  paper 
for  that  purpose.* 


to  make  contracts  —  for  example,  as 
in  that  case,  the  building  of  a  coinrt 
house  —  carries  with  it  the  power  to 
borrow  money,  and,  as  incidental  to 
that,  the  power  to  issue  negotiable 
bonds  for  the  money  borrowed,  will 
clearly  appear  when  the  statutory  pro- 
visions and  the  facts  in  that  case  are 
considered.  Power  to  build  court 
houses  when  payment  therefor  is  to  be 
made  out  of  the  ordinary  revenue  is 
conferred  by  statute  upon  the  county 
judge  without  the  sanction  of  a  popu- 
lar vote.  When,  however,  money  is  to 
be  borrowed  for  this  purpose,  the  stat- 
ute re()uires  the  proposition  to  borrow 
to  be  submitted  to  the  vote  of  the  people 
of  the  coimty.  No  proposition  to  borrow 
money  and  to  issue  bonds  was  in  terma 
suboutted  to  the  people ;  but  there  was 
submitted  this  question,  viz.,  ''Shall 
the  county  judee,  in  1860,  levy  a  tax 
of  seven  mifis  tor  constructing  a  court 
house  in  the  county,  said  tax  to  be 
levied  from  year  to  year  imtil  a  suffi- 
cient amoimt  is  raised  for  that  purpose, 
not,  however,  to  exceed  ten  years." 
The  proposition  having  been  carried,  a 
majority  of  the  court  (three  judges 
dissentine)  held  that  imder  the  Iowa 
statute  the  vote  gave  the  authority  to 
borrow  money  and  issue  the  bonds. 
Mr.  Justice  Swayne  said:  ''It  was  ex- 
pressed in  this  formula  [of  the  vote 
taken],  that  a  court  house  was  to  be 
built,  and  we  think  that  it  was  implied 
that  money  was  to  be  borrowed  to  ac- 
complish that  object.  Otherwise  the 
vote  gave  no  authority  which  did  not 
already  exist,  and  was  an  idle  ceremony. 
The  statute  authorized  an  appeal  to  the 
voters  only  that  they  might  give  or 
refuse  authority  to  incur  a  debt.  It 
could  not  have  been  intended  that  the 
erection  should  be  delayed  till  a  sum 
sufficient  to  pay  for  the  structure  had 
been  realizecl  from  the  tax  authorized 
to  be  imposed,  or  that  the  work  should 
proceed  only  pari  passu  with  the  prog- 
ress of  its  collection  from  year  to  year. 
What  is  implied  is  as  effectual  as  what 


cannot  find  in  this  vote  any  authority 
in  the  county  judge  to  issue  the  bonos 
of  the  county." 

^  Claiborne  County  v.  Brooks,  111 
U.  S.  400;  approving  Police  Jury  t;. 
Britton,  15  Wall.  566;  distinguishing 
Lynde  17.  County  of  Winnebago,  lo 
Wall.  6,  where  the  county  had  express 
legislative  authority  to  borrow  money 
for  the  erection  of  public  buildings 
when  authorized  by  the  voters  at  an 
election  called  for  the  purpose.    AnU, 


independent  or  implied  power  to  bor- 
row money,  and  that  where  there  is  ex- 
press power  to  purchase  real  estate  or 
other  property  lor  municipal  or  public 
purposes  the  municipality  may  create 
a  debt  therefor,  issumg  warrants  pay- 
able out  of  its  general  or  incidental 
funds,  but  that  tms  gives  no  authority 
to  issue  negotiable  or  commercial  paper 
therefor  in  the  form  of  bonds.  Swan- 
son  V.  Ottumwa,  131  Iowa,  540,  cit- 
ing   and    reviewing    previous    Iowa 


The  dissenting  judges  said:    "We 


In  this  last  case  there  was  valid 
statute  authority  to  the  city  "to  pro- 
cure for  the  purpose  of  donation,  and 
to  donate  to  any  railway  company,  land 
for  depot  grounds  in  the  city,"  the 
statute  containing,  however,  no  express 
authority  to  issue  bonds  ana  no  express 
provision  as  to  the  means  of  payment 
for  lands  thus  procured.  The  city 
issued  negotiable  bonds  which  the  court 
held  to  be  unauthorized  and,  wholly 
void,  even  in  the  hands  of  bona  fide 
holders,  because  there  was  no  express 
power  given  to  issue  negotiable  paper. 
Veemer,  J.,  in  giving  the  opinion  of  the 
court,  says :  '°As  no  authority  is  ex- 
pressed by  this  statute  or  elsewhere  for 
any  additional  tax  to  meet  any  obliga- 
tions which  may  be  incurred  for  depot 
sites,  and  no  authority  is  given  to  issue 
negotiable  bonds  therefor,  there  is  much 
reason  for  saying  that  land  so  procured 
by  a  city  must  be  paid  for  out  of  its 
general  funds;  and  that  as  cities  are 
now  supposed  to  be  on  practically  a 
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§  285.    Implied    Power  to    borrow;   New  Jersey  Dedsioiui.  —  In 

New  Jer«^,  the  question  of  the  implied  power  of  a  town  to  borrow 


cash  basis,  they  cannot  issue  any  form 
of  indebtedness  in  excess  of  their  cur- 
rent revenues.  This  last  proposition, 
however,  is  not  argued  with  much  force* 
and  is  of  so  much  doubt  that  we  do  not 
at  this  time  make  any  pronouncement 
thereon.  But  as  there  is  no  provision 
whatever  whereby  the  city  is  author- 
ized to  levy  any  tax  for  the  purpose  of 
meeting  any  indebtedness  it  may  in- 
cur in  procuring  a  depot  site,  and  no 
special  fund  is  created  whereby  to  pa^ 
its  indebtedness,  it  must  follow  that  it 
has  no  express  power  to  do  more  than 
issue  warrants,  payable  out  of  its  gen- 
eral or  incidental  funds.  Merrifi  v. 
Monticello,  138  U.  S.  673 ;  Police  Jury 
17.  Britton,  15  Wall.  566;  Witter  v, 
Polk  County  Sup.,  112  Iowa,  380. 
Under  the  Witter  case  we  shall  assume 
that  the  city  had  power  to  purchase 
real  estate  for  the  purpose  of  donating 
it  to  the  railwav  company,  and  that  in 
so  doing  it  had  the  right  to  create  an 
indebtedness  therefor  which  did  not 
exceed  the  constitutional  limit.  See 
also  Mullarkey  v.  Cedar  Falls,  19  Iowa, 
21 ;  Austin  v.  Colony,  51  Iowa,  102. 
But,  as  we  have  said,  it  had  no  express 
power  to  borrow  money  for  this  pui^ 
I>08e,  and  no  authority  to  issue  nego- 
tiable bonds  therefor.  The  imphed 
authority,  if  any,  was  to  issue  warrants 
or  other  non-negotiable  instruments  rec- 
QKnized  by  law  or  universal  custom. 
That  is  to  say,  to  the  party  from  whom 
it  purchased  the  land,  it  might  execute 
warrants  in  the  usual  form  or  perhaps 
non-negotiable  promissory  notes.  Tms 
was  the  extent  of  its  implied  power. 
Even  where  power  to  borrow  money  is 
expressly  given  we  have  held  that  there 
is  no  implied  authority  to  issue  nego- 
tiable bonds  to  accomplish  that  end. 
Heins  v,  Lincoln,  102  Iowa,  69,  77; 
Clark  V.  Des  Moines,  19  Iowa,  199; 
Dively  v.  Cedar  Falls,  21  Iowa,  569; 
Williamson  «.  Keokuk,  44  Iowa,  88; 
Witter  17.  Polk  County  Sup.,  112  Iowa, 
380.  This  case  is  even  stronger  than 
some  of  those  cited,  in  that  power  to 
borrow  money  here  arises  by  implica- 
tion alone.  There  b  a  conflict  in  the 
authorities  upon  the  subject  we  are 
now  discussing,  and  perhaps  the  nu- 
merical weight  is  against  our  position. 
But  aside  from  chance  remarks  in 
Sioux  City  v,  Weare,  59  Iowa,  95,  98, 
and  Hull  v.  Marshall  Coimty,  12  Iowa, 


142,  which  are  explained  in  the  Witter 
and  Heins  cases  we  have  consistently 
adhered  to  the  rule  annoimced." 

And  the  court  in  the  Ottumwa  case 
denied  that  there  could  be  anv  recovery 
on  the  bonds  9ts  non-negotiable  instru- 
ments. On  this  point  the  court  said: 
"  Further  it  is  argued  that  recovery  may 
be  had  on  these  bonds  as  non-ne^otiabie 
instruments.  That  is  to  say,  it  is  ar- 
gued that  the  court  may  disr^ard  the 
words  of  negotiability  and  enforce  the 
instruments  as  if  they  were  warrants 
issued  hy  the  city;  and  many  cases 
cited  are  in  support  of  this  proposilaon. 
The  cases  cited  are:  Sioux  Gty  v, 
Weare,  59  Iowa,  95;  Dively  v.  Cedar 
Falls,  21  Iowa,  565;  Clark  v.  Polk 
County,  19  Iowa,  248;  Pacific  Imp. 
Co.  17.  ClarksdaJe,  74  Fed.  528.  Our 
rule  is  that  when  municipal  bonds 
are  executed  without  authority  they 
are  void,  and  no  recovery  can  be  had 
thereon.  Hill  v.  County,  12  Iowa,  142 ; 
McPherson  i7.  Foster,  43  Iowa,  48; 
Chamberlain  v.  Burlington,  19  Iowa, 
395.  The  great  weight  of  authority  in 
this  country  is  that  if  negotiable  paper 
is  issued  without  authonty  of  law  no 
action  can  be  maintained  thereon  for 
any  purpose.  Nashville  v.  Ray,  19 
Wall.  468;  Merrill  v,  Monticello,  138 
U.  S.  673;  Hedges  v.  Dixon  Co.,  150 
U.  S.  182;  Dodge  t7.  Memphis,  51  Fed. 
165.  The  only  cases  to  the  contrary 
seem  to  be  the  Weare  case,  supra^  and 
Pacific  Imp.  Co.  t;.  Clarksdale,  74  Fed. 
528.  But  what  is  said  in  each  is  pure 
obiter,  as  an  examination  will  snow. 
On  principle,  the  rule  we  have  an- 
nounced must  be  correct.  Recovery, 
if  had  upon  the  instrument,  must  be 
as  it  is  written ;  and  if  void  there  can 
be  no  recovery  thereon.  To  hold  other- 
wise would  be  contrary  to  all  sound 
notions  of  law  and  procedure.  It  would 
also  allow  one  to  strike  out  the  illegal 
and  void  part  of  an  indivisible  con- 
tract, and  to  recover  in  every  instance 
upon  the  part  which  is  good.  It  does 
not  lie  in  the  mouth  of  the  holder  of 
a  void  instrument  to  say  that  he  will 
strike  out  the  ill^al  part,  and  insist 
only  upon  that  which  he  avers  to  be 
le^.  If  the  law  were  otherwise,  one 
might  recover  upon  even  a  forged  in- 
strument, or  one  illegal  in  part  which 
is  indivisible  in  form  or  substance. 
Doubtless  there  are  many  cases  upon 
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money  arose  in  an  action  against  the  town  for  money  borrowed. 
The  Supreme  Court  of  that  State  held  that,  in  the  absence  of  a 
specific  grant  of  power,  municipal  corporations  do  not  in  general 
possess  the  capacity  to  borrow  money.  It  declared  that  the  power 
to  borrow  money  could  not  be  inferred  as  an  appendage  to  the  usval 
franchises  given  to  municipal  corporations,  such  right  not  being  in 
any  reasonable  sense  "necessary"  within  the  meaning  of  that  term 
as  properly  defined.  In  a  majority  of  instances  municipal  aifairs 
are  with  ease  and  completeness  transacted  without  it,  and  the  court 
cannot  hold  that  ordinary  municipal  operations  cannot  be  effi- 
ciently carried  on  without  the  assistance  of  borrowed  capital.  For 
the  attainment  of  ordinary  municipal  purposes  the  supplies  derived 


warrants  negotiable  in  form,  wherein 
recovery  has  been  allowed;  but  such 
warrants  are  not  in  fact  negotiable,  and 
words  of  negotiability  are  m  such  cases 
clearly  surplusage.  National  State 
Bank  v,  Marshall  Indep.  Sch.  Dist.,  39 
Iowa,  490;  Wall  v,  Monroe  County,  103 
U.  S.  74 ;  Clark  v,  Polk  Co.,  19  Iowa, 
248;  Clark  v,  Des  Moines,  19  Iowa, 
199-290;  Keller  v.  Hicks,  22  Cal.  457, 
460;  Dana  v.  San  Francisco,  19  Cal. 
486,  490." 

If  it  is  to  be  understood  that  if  the 
bonds  had  not  contained  words  of  ne- 
gotiability they  would  have  been  valid 
and  recovery  might  be  had  thereon, 
but  because,  and  onZy  because,  they  are 
made  negotiable  in  form  they  are  wholly 
void,  and  no  recovery  can  be  had  upon 
them,  although  the  city  has  on  the 
merits  no  defence  thereto,  it  asserts 
a  doctrine  which  we  believe  to  be  un- 
sound, and  one  which  is  not  necessary 
in  the  case  supposed  to  protect  the 
municipality,  ana  which  is  manifestly 
unjust  to  the  holder  of  such  instru- 
ments. Such  a  doctrine  is  contrary  to 
what  is  decided  or  declared  in  many 
cases,  and  one  which  we  think  will  not 
obtain  general  judicial  sanction.  In  a 
previous  case  the  Supreme  Court  of 
Iowa  laid  down  the  true  rule  as  fol- 
lows: "Where  a  municipal  corpora- 
tion has  the  power  to  bind  itself  by 
written  obligation  without  the  power 
to  make  the  same  negotiable,  and  it 
executes  its  written  obligation  making 
the  same  negotiable  in  form,  it  would 
not  be  void.  It  would  result  only  that 
the  instrument  would  not  in  fact  be 
negotiable,  and  would  lack  the  char- 
acteristics with  which  actual  negoti- 
ability would  clothe  it."  Sioux  City 
V.  Weare,  59  Iowa,  96. 


The  Federal  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit,  in  a  case  in  which « 
the  issue  was  directly  involved,  unani- 
mously held  as  follows:  "Conceding 
there  was  no  power  in  the  defendant 
to  bind  its  constituency  to  the  payment 
of  commercial  securities,  as  these  bonds 
purport  to  be,  it  does  not  follow  that 
when  such  bonds  were  given  in  pay- 
ment of  a  lawful  debt,  and  the  settte- 
ment  of  such  debt  is  shown  to  have 
been  the  purpose  for  which  the  bonds 
were  issued,  and  it  is  further  shown 
that  the  mayor,  being  duly  authorized 
by  valid  ordinances,  signed  and  de- 
livered the  same  to  the  creditor  agree- 
ing to  take  them,  the  defendant  can 
escape  the  payment  of  the  debt  or 
obligation  which  is  evidenced  by  such 
promises  to  pay,  because,  or  on  the 
ground  that,  the  city  authorities  gave 
negotiable,  instead  of  non-negotiable, 
promises  to  pay  to  the  creditor.  On 
the  contrary,  when  negotiable  securi- 
ties, instead  of  non-negotiable  instru- 
ments, have  been  employed  in  set- 
tlement of  lawful  debts,  the  negoti- 
able bonds  so  given  have,  when  they 
were  being  sued  upon,  been  treated  in 
a  number  of  reported  cases,  both  in 
Federal  and  State  courts  as  evidences 
of  the  debt,  and  on  them,  in  the  hands 
of  third  parties,  recovery  has  been  had 
against  such  defendant  corporation. 
See  Holmes  v.  City  of  Shreveport,  31 
Fed.  113,  and  cases  cited  therein." 
Pacific  Imp.  Co.  v.  Clarksdale,  74  Fed. 
528.  See  also,  by  analogy,  Quincy  v. 
Warfield,25I11.317;  Enfield  r.  Jordan, 
119  U.  S.  680.  A  different  rule  would 
or  mi^ht  apply  where  there  was  no 
authority  to  create  the  debt  or  to  issue 
any  instrument  whatever  to  evi- 
dence it. 
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annually  from  taxation  should  be  deemed  amply  sufficient.  There- 
fore^  under  an  authority  to  a  city,  from  year  to  year,  to  vote  and 
raise  by  tax  such  sum  or  sums  of  money  as  shall  be  deemed  necessary 
and  proper,  money  cannot  be  raised  by  loan.  Although  there  may 
be  no  limitation  upon  the  amount  that  may  be  raised,  there  is  a 
limitation  upon  the  method  of  raising  it.  The  restriction  is,  that  it 
shall  be  derived  from  taxation.  The  power  to  borrow  money  is, 
in  a  certain  sense,  a  larger  power  than  that  of  raising  money  by  taxa- 
tion. The  resistance  of  the  parties  taxed  is,  in  the  nature  of  the 
thing,  an  immediate  check  to  taxation,  which  does  not  exist  in  the 
case  of  a  power  to  borrow,  for  the  immediate  burden  of  a  loan  is 
but  slightly  felt.  Therefore  the  right  to  borrow  money  should  not 
be  inferred  from  any  of  the  ordinary  powers  conferred  in  the  charters 
of  municipal  corporations,  and  under  ordinary  circumstances 
such  a  power  can  proceed  only  from  an  express  grant  to  that 
effect.* 


^  Hackettstown  v.  Swackhamer,  37  at  the  bar,  whether  a  municipal  corpo- 

N.  J.  L.  191.     The  able  and  learned  ration,  lacking  a  special  authority  to 

judge  who  delivered  the  opinion  of  the  that  end,  can  execute  a  pronufisory 

court  said:    ''An  examination  of  the  note.    I  have  examined  the  subject,  but 

books  will  show  that  this  cjuestion  has  the  views  already  expressed  render  it 

not  as  yet  received  much  judicial  con-  unnecessary   to   pronounce  any  final 

sideration.    The  courts  of  Wisconsin  conclusion  with  respect  to  it;   for  the 

and  Ohio  have  had  this  matter  before  purposes  of  the  present  case,  I  may  say, 

them,  and  have  arrived  at  a  result  the  nowever,  that  my  present  view  is,  that 

opposite  of  that  which  has  just  been  a  corporate  body  of  this  character  has  the 

stated.     I  have  carefully  weighed  the  general  and  inherent  right  to  execute  a 

aiguments  of  these  learned  tribunals,  note  as  a  voucher  of  indebtedness,  but 

but  they  have  failed  to  convince  my  that  such  note  will  not  have  the  effect, 

understanding.    The  cases  referred  to  when  in  the  hands  of  a  bona  fide  holder 

are  those  of  Mills  v.  Gleason,  and  Bank  before   maturity,   of   cutting   off  the 

V,  GhilUcothe.     As  a  counterpoise  to  equities  existing  between  the  maker 

these  views  stands  the  weighty  opinion  and  payee.    In  this  respect  I  fully  con- 

of    Judge    Dillon  in   his    treatise   on  cur  in  the  learned  opinion  of  Mr.  Justice 

Municipal  Ck>rporations,  Vol.  I,  §  117.  Bradley ,  recently  read  in  the  Supreme 

Much  emphasis  is  added  to  this  expres-  Ck>urt  of  the  Umted  States,  in  the  case 

sion  of  opinion  from  the  fact  that  this  of  Mayor  v.  Ray,  19  Wall.  468."    Per 

author  had  before  him,  at  the  time  he  Beadey,  G.  J. 

wrote,  the  opposing  cases  just  cited.  Authority  to  a  city  to  purchase 
In  this  state  of  the  authority^  it  cannot  sites,  for  markets,  pubhc  builoinffs  and 
be  claimed  that  the  principle  is  so  wharves,  and  to  erect  suitable  build- 
settled  that  the  judgment  of  this  court  ings  or  wharves,  or  other  structures  or 
cannot  be  freely  exercised  with  respect  improvement  on  said  sites,  and  for 
to  this  important  subject.  My  con-  said  purposes,  or  for  the  purpose  of 
elusion  is  tnat  already  exi)ressed,  that  purchasing  said  sites  tor  school 
a  right  to  borrow  money  is  not  to  be  nouses,  to  issue  bonds,  does  not  in- 
inferred  from  any  of  the  ordinary  dude  authority  to  issue  bonds  to  en- 
powers  conferred  in  the  charters  of  larro  a  school  house.  School  houses 
municipal  corporations,  and  that,  under  held  not  included  in  the  expression 
ordinary  circumstances,  such  a  power  "public  buildings"  as  used  in  the 
can  proceed  only  from  an  express  grant  charter.  Field  v.  Bayonne,  49  N.  J.  L. 
to  that  effect.  .  .  .  30a. 

"The  further  question  was  discussed 
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§  286.  Implied  Power  to  borrow;  New  York  DecisionB.  —  In 
New  York,  a  comparatively  early  case  laid  down  the  rule  that  if  a 
city  be  authorized  to  purchase  lands,  e.  g,,  for  a  market,  it  may  make 
the  purchase  upon  credit  and  execute  a  bond  or  instrument  in  ac- 
knowledgment of  the  debt,  payable  in  twenty-five  years.*  The 
court,  however,  expressed  the  opinion  that  the  poTver  to  purchase 
on  credit  and  to  execute  an  instrument  in  acknowledgment  of  the 
debt  is  not  the  same  as  the  power  to  borrow  money  to  accomplish 
a  corporate  object.  In  purchasing  or  contracting  upon  credit,  the 
power  of  the  corporation  to  use  its  credit  is  limited  to  contracting 

'  Ketchum  v.  Buffalo,  14  N.  Y.  356.  tween  the  two.  If  the  power  of  the 
1856,  s.  c.  post,  chapter  on  Municipal  corporation  to  use  its  credit  is  limited 
Bonds,  was  an  action  to  set  aside  a  to  contracting  directly  for  the  accom- 
convevance  made  by  an  individual  plishment  'of  the  object  authorized  by 
defendant  to  the  defendant  city,  and  taw,  then  the  avails  or  consideration  of 
to  cancel  a  bond  given  to  the  individual  the  debt  created  cannot  be  diverted 
defendant  as  the  purchase  price  of  the  to  any  illegitimate  purpose.  The  con- 
land  conveyed  by  him  to  the  city,  tract  not  only  creates  the  fund,  but 
The  court  examined  the  authority  of  secures  its  just  appropriation.  On  the 
the  city  to  purchase  the  land  upon  contrary,  if  the  money  may  be  bor- 
credit  and  to  execute  a  bond  under  rowed,  the  corporation  will  be  liable  to 
seal  payable  twenty-five  years  after  repay  it^  although  not  a  cent  may  ever 
date  for  the  purchase  price,  and  the  be  apphed  to  the  object  for  which  it 
conclusion  which  it  reached  was  that  was  avowedly  obtained.  It  may  be 
the  city  had  power  to  purchase  the  borrowed  to  build  a  market  ana  ap- 
land ;  that  the  city  nad  implied  propriated  to  build  a  theatre,  and  vet 
authority  to  do  so  upon  a  credit  to  the  corporation  would  be  responsible 
which  there  was  no  limit  but  its  own  for  the  debt.  The  lender  is  no  way 
discretion,  and  that  the  ri^ht  to  give  accountable  for  the  use  made  of  the 
the  single  bill  in  Question  m  acknowl-  money.  It  is  plain,  therefore,  that 
edgment  of  the  debt  followed  as  a  if  the  policy  of  limiting  the  powers 
necessary  course.  and   expenditures  of  corporations  to 

Discussing  the  effect  of  the  reason-  the  objects  contemplated  by  their 
ing  of  the  court  in  so  deciding  as  tend-  charters  is  to  be  carried  out,  their 
ing  to  establish  the  right  to  exercise  an  right  to  incur  debts  for  those  objects 
implied  power  to  borrow  money,  Lott,  must  be  strictly  confined  to  contracts 
J.,  said:  ''It  mav  be  objected  that  the  which  tend  to  their  direct  accomplish- 
reasoning  here  adopted  tends  to  estab-  ment.  If  they  ma^  procure  the 
lish  the  riffht  of  a  corporation  to  con-  requisite  funds  by  the  indirect  method 
tract  a  debt  for  any  authorized  pur-  of  borrowing,  they  may  resort  to  any 
pose  by  borrowing  the  money  necessaiy  other  indirect  mode  of  obtaining  them, 
to  accomplish  it ;  a  ri^ht  which,  from  such  as  establishing  some  profitable 
the  numerous  Wislative  acts  on  the  branch  of  trade,  entering  into  com- 
subject,  it  would  seem  corporations  mercial  enterprises,  &c.,  the  avowed 
have  not  generally  been  supposed  to  object  being  to  obtain  the  means  neces- 
poBsess.  U  is  true  the  power  to  con-  sary  to  accomplish  some  authorized 
tract  to  pa^  A  $10,000  at  the  end  of  a  purpose.  No  one  can  fail  to  see  that  to 
year  for  doing  certain  work,  and  the  concede  to  corporations  the  power 
power  to  borrow  $10,000  of  B,  upon  a  to  borrow  money  for  any  purpose 
credit  of  a  year,  for  the  purpose  of  pay-  would  be  entirely  subversive  of  the 
ing  A,  for  doing  the  work,  might  seem,  principle  which  would  limit  their 
at  first  view,  to  be  substantially  iden-  operations  to  legitimate  objects.  Hence 
ticid.  The  amount  is  the  same,  and  the  distinction  between  such  a  power 
the  time  of  payment  the  same :  the  and  that  of  stipulating  for  a  credit  in  a 
creditor  only  is  different.  A  little  ex-  contract  made  for  the  direct  advance- 
amination,  nowever,  will  show  that  ment  of  some  authorized  corporate 
there  is  a  very  material  difference  be-  object." 
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directly  for  an  object  authorized  by  law,  and  the  avails  or  considera- 
tion of  the  debt  created  cannot  be  diverted  to  any  illegitimate  pur- 
pose. But  under  a  power  to  borrow  money,  the  corporation  becomes 
liable  to  repay  it,  although  no  part  of  it  is  applied  to  the  object  for 
which  it  is  avowedly  obtained.  In  later  cases  the  court  used  ex- 
pressions denying  the  inherent  or  implied  powers  of  towns  and  of 
boards  of  supervisors  of  counties  to  borrow  money,  or  to  issue  nego- 
tiable paper.^  And  in  a  later  case  which  involved  the  question  of 
the  power  of  a  town  to  borrow  money  and  to  issue  bonds  therefor 
the  court  held  that  towns  had  no  inherent  power  to  borrow.  In 
reaching  this  conclusion  the  broad  ground  appears  to  have  been 


Supervisors  of  a  county  who  had 
power  and  authority  as  to  a  particular 
class  of  streets  and  avenues  to  fix  a 
plan  for  their  grades,  to  lay  out,  open, 
grade,  construct,  close,  and  alter  any 
of  them,  to  "provide"  for  the  estimate 
and  award  of  damages,  for  an  assess- 
ment on  parties  benefited,  for  the 
levying,  collecting,  and  payment  of 
damages  and  all  other  charges  and  ex- 
penses necessary  to  be  incurred,  held, 
by  virtue  of  these  powers,  to  have 
authority  to  anticipate  the  collection 
of  assessments  by  borrowing  money 
needed  for  the  payment  of  the  damages, 
giving  in  exchange  the  obligations  of 
the  town  running  for  a  short  period  in 
anticipation  of  tne  tax  ordered  to  be 
levied  for  a  street  improvement. 
Hubbard  v.  Sadler,  104  N.  Y.  223. 

^  In  Starin  v.  Genoa,  23  N.  Y.  439, 
rev'g  29  Barb.  442,  the  question  under 
consideration  was  the  power  of  a  town 
to  issue  bonds  in  aid  of  the  construction 
of  a  railroad,  and,  in  discussing  that 
question,  Lotty  J.,  who  wrote  the  opinion 
of  the  court,  said:  '^The  towns  of  this 
State  have  not  the  general  power  to 
borrow  money,  nor  are  their  officers^  in 
the  exercise  of  their  ordinary  duties, 
authorized  to  issue  bonds  or  any  other 
evidence  of  indebtedness  in  the  name 
of  the  towns  represented  by  them  for 
loans  or  other  debts  contracted  or 
incurred  on  their  behalf.'' 

In  Parker  v.  Supervisors  of  Saratoga 
County,  106  N.  Y.  392,  the  court  had 
under  consideration  the  nature  and  ex- 
tent of  statutory  authority  conferred 
upon  boards  of  supervisors  to  procure 
money  on  the  credit  of  their  respective 
counties  for  certain  specific  purposes 
and  to  execute  obligations  for  its  pay- 
ment. Andrews f  J.,  who  wrote  the 
opinion  of  the  court,  said :  "  The  conten- 


tion that  boards  of  supervisors  have  no 
inherent  power  to  borrow  money  or  to 
issue  negotiable  paper,  accords  with 
the  general  understanding  and  with  the 
tenor  of  the  adjudged  cases,  and  the 
course  of  le^slation,  which  presupposes 
the  necessity  of  express  l^islative 
sanction  in  order  to  justify  the  exei^ 
cise  of  this  authority.  In  this  State 
the  powers  of  boards  of  supervisors  are 
not  only  the  subject  of  express  affirma- 
tive definition,  but  for  the  purpose  of 
confining  the  action  of  these  bodies  to 
the  exercise  of  enumerated  powers,  it 
is  declared  that '  no  county  shall  possess 
or  exercise  any  corporate  powers,  ex- 
cept such  as  are  enumerated  or  shall 
be  specially  given  by  law,  or  shall  be 
necessary  to  the  exercise  of  the  powers 
so  enumerated  or  given.'  The  power 
of  borrowing  money  is  incident  to  the 
powers  of  a  business  corporation,  un- 
less excluded  by  its  charter.  Boards 
of  supervisors  nave  the  recourse  of 
taxation  for  the  raising  of  money  for 
county  purposes.  The  power  to  borrow 
money  is  not  necessary  to  the  execution 
of  powers  expressly  given.  But  the 
demal  of  this  power  to  those  quasi 
public  corporations  also  stands  strongly 
upon  considerations  of  public  policy, 
and  the  doctrine  that  they  have  no 
implied  power  to  borrow  money  is  an 
important  safeguard  to  the  protection 
of  political  communities  against  the 
creation  of  ruinous  liabilities  through 
the  action  of  incapable,  negligent,  or 
unfaithful  public  agents.  We  concur, 
therefore,  with  the  proposition  that  the 
power  of  the  board  of  supervisors  to 
extend  the  original  debt  bv  means  of 
new  loans,  or  by  renewals  of  prior 
obligations,  if  it  existed,  must  be 
found  in  the  statute,  given  dther  ex- 
pressly or  by  implication." 


Digitized  by 


Google 


§  286  IMPLIED   POWER  TO   BORROW  535 

taken  by  the  court  that  the  power  to  borrow  money  and  issue  securi- 
ties therefor  is  not  necessary  to  a  municipal  corporation  and  can- 
not be  implied  from  its  usual  franchises  and  powers.  The  court 
pointed  out  that  business  corporations,  unless  restrained  by  their 
charters,  possess  the  power  to  borrow  money  and  issue  securities 
therefor.  (Jenerally,  they  could  not  carry  on  their  authorized  and 
legitimate  business  without  such  power,  and  hence  it  must  be  pre- 
sumed that  the  legislature  intended  that  they  should  possess  it.  But 
towns  and  other  municipal  corporations  are  organized  for  govern- 
mental purposes,  and  their  powers  are  limited  and  defined  by  the 
statutes  under  which  they  are  constituted.  They  possess  only  such 
powers  as  are  expressly  conferred  or  necessarily  implied;  they  are 
clothed  with  the  power  of  taxation,  and  thus  can  raise  all  the  money 
needed  for  ordinary  municipal  purposes,  and  until  the  money  can 
thus  be  raised,  as  it  can  be  at  brief  intervals,  experience  has  demon- 
strated their  ability  to  obtain  upon  credit  all  the  materials  and  ser- 
vices needed  without  a  resort  to  loans  of  money  upon  credit.  The 
court  declared  that  "It  is  the  general,  if  not  the  universal,  law  of 
this  country,  and  of  England,  that  municipalities  are  not  empowered 
to  borrow  money  for  municipal  purposes,  unless  expressly  authorized 
to  do  so  by  statute^  or  in  the  absence  of  a  statute,  unless  the  power 
is  necessarily  implied  from  some  special  duty  imposed,  for  the  dis- 
charge of  which  the  power  to  borrow  money  is  not  only  convenient, 
but  necessary."  *  When  the  purpose  is  such  as  pertains  to  the  or- 
dinary matters  and  aifairs  of  municipalities,  authority  "to  raise" 
money  therefor  does  not  mean  authority  to  borrow,  but  authority 
to  raise  it  by  taxation.  It  has  been  said  that  the  power  to  raise  money 
for  municipal  purposes  never  means  a  power  to  borrow,  unless  there 
is  other  language  qualifying  or  extending  its  meaning.^  But  in  later 
cases  the  court  seems  to  incline  to  the  view  that  the  term  "to  raise " 
money  for  the  purposes  of  a  municipal  corporation  has  no  fixed  or 
definite  meaning,  and  that  it  is  to  be  construed  with  reference  to 
the  nature  of  the  purpose  for  which  it  is  intended  to  raise  money. 

*  Wells  V.  Salina,  119  N.  Y.  280.  borrow  a  sum  of  money  for  the  pay- 

'  In  Wells  V.  SaUna,  119  N.  Y.  280,  ment  of  expenses  already  incurred  m 

the  town  was  authorized   by  statute  litigation,    and    for    the    purpose    of 

f  to  direct  the  institution  or  defence  of  defending  the  town  in  any  action  or 

suits  at  law  or  in  equity,  in  all  contro-  suit  which  might  be  brought  against 

versies  between  such  town  and  corpora-  it  on  certain  railroad  aid  Donds.     It 

tions,  individuals  or  other  towns,    and  was  held  that  the  power  "to  raise" 

"to  oirect  such  sum  to  be  raised  in  such  money  for  the  purpose  of  prosecuting 

town  for  prosecuting  or  defending  such  or  defending  suits  simply  implied  a 

suits  as  they  may  deem  necessary."  power  to  raise  the  money  by  taxation, 

At  a  town  meeting  a  resolution  was  and  not  by  borrowing, 
passed    requiring    the    supervisor    to 


Digitized  by 


Google 


536  MUNICIPAL  CORPORATIONS  §  287 

Thus  it  has  been  said  that  to  raise  money  in  its  ordinary  import  is 
simply  to  procure  it.  When  applied  to  an  individual  or  a  business 
corporation,  it  means  the  procuring  of  money  in  any  of  the  usual 
methods,  by  note,  mortgage,  or  other  obligation.  As  applied  to 
municipal  corporations  its  ordinary  import  is  the  procuring  of  money 
by  taxation  or  by  the  obligations  of  the  corporation.  The  usual 
method  of  a  municipal  corporation  for  raising  money  for  ordinary 
purposes  is  by  taxation;  for  extraordinary  purposes  by  its  obliga- 
tions, generally  in  the  form  of  bonds.  Where  a  statute  expressly 
authorizes  the  borrowing  of  money,  the  words  "to  raise"  money  are 
equally  apt  to  signify  raising  by  taxation  or  by  municipal  obligar 
tions.  This  is  the  commonly  accepted  significance  of  the  words  and 
also  their  legal  significance,  except  where  used  in  a  statute  in  which 
it  appears  that  they  were  intended  to  be  used  in  a  more  restricted 
sense.  Hence,  when  s,  municipal  corporation  has  express  authority 
to  borrow  money  for  special  purposes  a  vote  of  the  municipality 
"to  raise  the  money"  for  that  purpose  is  broad  enough  to  authorize 
the  issue  of  bonds  on  the  credit  of  the  municipality  under  the  statu- 
tory authority  to  borrow.* 

§  287.  Implied  Power  to  borrow;  Bole  in  Michigan,  Illinois, 
and  other  States.  —  The  tendency  of  recent  decisions  in  the  courts 
of  different  States  is  to  deny  to  municipal  corporations  of  aU  classes 
any  general  inherent  or  general  implied  power  to  raise  money  for 
corporate  purposes,  at  least  for  ordinary  corporate  purposes,  by  bor- 
rowing. Thus,  in  Michigan,  it  was  contended  that  the  power  to 
incur  indebtedness  necessarily  implies  the  power  to  borrow  money 
and  to  issue  evidences  of  indebtedness  therefor  payable  in  the  future. 
The  court,  however,  pointed  out  that  the  general  rule  is  that  in  order 
to  imply  the  existence  of  a  power  it  must  be  essential  to  the  exercise 
of  the  function  under  which  the  municipality  is  acting;  and  it  held 
that  a  charter  provision  empowering  a  city  to  construct  electric 
light  works  upon  compliance  with  the  formalities  therein  prescribed, 
did  not,  by  implication,  confer  the  power  to  borrow  money  and  issue 
bonds  for  such  purpose,  the  power  conferred  being,  in  the  court's 
opinion,  entirely  consistent  with  the  idea  that  the  money  should  be 
raised  by  taxation,  which  is  the  usual  method  when  any  other  is 
not  pointed  out  by  the  statute.*  In  arriving  at  this  conclusion,  how- 
ever, the  court  also  took  into  consideration  the  fact  that  when  power 

*  New  York  &  Rosendale  Cement  Berlin   Iron    Bridge  Ck).,   133  N.  Y. 
Co.  V.   Davis,    173   N.   Y.   235,    afif'g  477. 
62  App.  Div.  677.    See  also  Birge  v.        *  Fair «.  Grand  Rapids,  112  Mich.  99. 
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to  borrow  and  issue  bonds  was  conferred  by  the  charter  for  other 
purposes,  the  legislature  had  carefully  limited  the  powers  of  the  city 
council ;  and  it  declared  that  it  naturally  followed  that  power  granted 
to  incur  indebtedness  did  not  confer  unlimited  power  to  borrow 
money  and  issue  negotiable  evidences  of  debt  therefor  payable  at 
any  time  in  the  future  and  at  such  rate  of  interest  as  the  municipality 
might  determine. 

In  lUinoia,  although  the  question  does  not  appear  to  have  di- 
rectly arisen,  yet  the  subject  of  the  implied  power  of  municipal 
corporations  to  borrow  money  for  corporate  purposes  has  been  in- 
cidentally discussed  in  the  decision  of  cases  involving  cognate  que^ 
tions.  The  Supreme  Court  of  that  State  has  said  that  municipal 
corporations  are  not  usually  endowed  with  the  power  to  enter  into 
traffic  or  general  business,  and  are  only  created  as  auxiliaries  to  the 
government  in  carrying  into  effect  some  special  governmental  policy, 
or  to  aid  in  preserving  the  order  and  in  promoting  the  well-being 
of  the  locality  over  which  their  authority  extends.  Being  created 
for  governmental  purposes,  the  borrowing  of  money,  in  common 
with  other  similar  powers,  is  not  inherent  or  even  a  power 
usually  conferred,  and  unless  endowed  with  such  power  in  their 
charter  or  by  the  legblature,  they  have  no  authority  to  borrow 
money.* 

In  Alabama,  it  has  been  declared  that  the  doctrine  is  thoroughly 
settled  in  that  State  that  the  power  to  borrow  money  is  not  incident 
to  municipal  corporations,  and  that,  if  it  exists  in  any  instance,  it 
must  be  by  force  of  express  legislative  grant,  or  at  least  by  force 
of  legislative  investment  of  power  coupled  with  the  imposition  of 
duties  which  are  incapable  of  exercise  and  performance  without  the 
borrowing  of  money .^    In  Texas,  the  decisions  also  seem  to  be  ad- 

'  Oquawka  v.  Graves,  82  Fed.  Rep.  body  has  power  to  perform  the  pro- 
568;  Chestnut  Highway  Ck>m'rs  v.  posed  act.  Such  corporations  are 
Newell,  80  111.  587.  See  also  Hardin  created  for  governmental  and  not  for 
Ck>unty  v.  McFarlan,  82  111.  138 ;  Law  conmiercial  purposes.  Hence  power 
V.  People,  87  111.  385,  394 ;  Hewitt  v.  to  borrow  money  or  create  indebted- 
Normal  School  District,  94  111.  528;  ness  is  not  an  incident  to  such  local 
Coquard  v.  Oquawka,  192  111.  355.  In  governments,  and  the  power  cannot 
Law  V.  People,  87  111.  385,  394,  the  be  exercised  unless  it  is  conferred  by 
court  had  under  consideration  ^ues-  their  charter,  and  no  one  has  the  right 
tions  arising  under  the  constitutional  to  presume  the  existence  of  such  a 
limitation  (3  power  to  incur  debt,  and  power,  and  persons  proposing  to  loan 
in  discussing  the  nature  and  extent  of  money  to  these  bodies  must  see  that  the 
that  power.    It  said :  "The  law  is,  and  power  exists." 

all  persons  are  presumed  to  know  it,        '  Simpson   v.    Lauderdale   County, 
that  municipal  bodies  can  only  exer-  56  Ala.  64 ;  Wetumpka  v.  Wetumpka 
cise  such  powers  as  are  conferred  upon  Wharf  Co.,  63  Ala.  611 ;  Allen  v.  In- 
them  by  tneir  charters,  and  all  persons  tendant  of  Lafayette,  89  Ala.  641 
dealing  with  them  must  see  that  the 


Digitized  by 


Google 


538  MUNICIPAL  CORPORATIONS  §  288 

verse  to  the  existence  of  any  implied  power  to  borrow  money,  al- 
though the  question  before  the  court  seems  to  have  involved  more 
particularly  the  existence  of  an  implied  power  to  issue  negotiable 
bonds,  —  a  power  which,  as  we  shall  see,  is  not  identical  with  the 
power  to  borrow;*  and  in  Virginia,  the  court  has  used  language 
which  would  seem  to  deny  the  power  of  a  municipality  to  borrow 
money  without  express  or  plain  statutory  authority.'  In  Icnoa,  it 
was  held  in  one  case  that  the  directors  of  a  school  district  had  the 
power  to  borrow  money  to  discharge  a  debt  which  has  been  legiti- 
mately created,  and  are  authorized  to  pledge  the  credit  of  the  dis- 
trict for  that  purpose,"  but  it  is  to  be  observed  that  in  this  State  the 
court  is  now  definitely  committed  to  the  principle  that  a  municipal 
corporation  has  no  implied  authority  to  issue  negotiable  bonds,* 
or  perhaps  to  borrow  money.  In  connection  with  the  subject  of  the 
implied  power  of  a  municipal  corporation  to  borrow  money,  full 
consideration  must  be  given  to  the  decisions  of  the  Supreme  Court 
of  the  United  States  and  of  the  courts  of  diiBTerent  States  to  the  eflfect 
that  even  when  authorized  to  incur  debt,  a  municipal  corporation 
has  in  general  no  implied  power  to  issue  negotiable  securities  therefor. 
The  tendency  of  the  recent  decisipns  seems  to  be  to  limit  the  powers 
of  municipal  corporations,  and  to  hold  them  rigidly  to  the  exercise 
of  those  powers  which  are  expressly  or  plainly  conferred,  and,  at 
least  in  those  jurisdictions  where  the  implied  power  to  issue  n^o- 
tiable  instruments  is  denied,  it  is  reasonable  to  assume  that  the 
courts  will  also  deny  the  existence  of  any  general  or  inherent  implied 
power  to  borrow  money;  but,  as  before  pointed  out,  the  power  to 
borrow  money  to  meet  ordinary  corporate  purposes  is  a  different 
question  from  the  power  to  incur  debt  in  connection  with  an 
authorized  purpose  and  to  execute  proper  evidences  of  such  indebt- 
edness, although  such  evidences  cannot,  without  express  or  clear 
authority  from  the  legislature,  be  clothed  with  the  qualities  of 
negotiable  paper  under  the  law  merchant. 

§  288  (124).  When  Power  wiU  be  held  to  exist.  —  The  nature 
and  extent  of  the  'power  to  borrow  money  and  issve  negotiable  paper 
therefor  was  considered  at  length  by  the  United  States  Circuit  Court 

^  See  Robertson  v.  Breedlove,  61  '  Richmond  &  W.  P.  Land  Go.  v. 
Tex.  316;  Waxahatchie  v.  Brown,  67  West  Point,  94  Va.  668. 
Tex.  519.  See  also  Austin  v.  Nalle,  •  Austin  v.  Colony,  51  Iowa,  102. 
85  Tex.  520,  540,  and  Brenham  v.  *  Heins  v.  Lincoln,  102  Iowa,  69. 
German  Am.  Bank,  144  U.  S.  173,  on  See  further,  as  to  rule  in  Iowa,  suj^a. 
rehearing  i6.  549,  and  s.  c.  more  fully  §  283 ;  post,  chapter  on  Municipal 
postf  chapter  on  Municipal  Bonds,  Bonds, 
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for  Missouri/  in  which,  after  a  review  of  the  decisions,  English 
and  American,  the  following  conclusions  were  reached:  Whether 
a  municipal  corporation  possesses  the  power  to  borrow  money,  and 
to  issue  negotiable  securities  therefor,  depends  upon  a  true  construc- 
tion of  its  charter  and  the  legislation  of  the  State  applicable  to  it. 
It  has  no  incidental  or  inherent  authority  under  the  usual  grants  of 
municipal  powers  as  a  means  of  discharging  its  ordinary  municipal 
functions.  Such  authority  rriay  be  inferred  from  special  and  eoetra- 
ordinary  powers,  which  require  the  expenditure  of  unusual  sums 
of  money,  when  it  is  usual  to  execute  such  powers  by  means  of  bor- 
rowing, and  when,  upon  the  whole  legislation  applicable  to  the 
municipality,  such  appears  to  have  been  the  legblative  intent.* 
These  principles  were  applied ;  and  coupon  bonds  to  borrow  money 
to  erect  and  repair  wharves  and  to  open  streets,  issued  under  the 
general  grants  of  municipal  power  in  the  charter,  were  held  not  to  he 
binding  upon  the  city,  while  other  bonds  issued  under  a  special  a^t 
of  the  legislature,  in  payment  of  stock  in  companies  organized  to  con- 
struct macadamized  roads  from  the  city,  were  held  to  be  valid.' 

§  289  (125).  Author's  Views  and  OonclnsionB  summed  np.  — 
Whether  there  is  power  in  a  municipal  corporation  to  borrow  money 
or  to  issue  negotiable  paper  or  to  do  both  depends,  we  think,  upon  the 
legislative  intent,  to  be  collected  from  statutes,  general  and  special, 
applicable  to  the  municipality  or  to  the  particular  case  in  hand. 
The  American  cases  are  conflicting  and  cannot  be  harmonized. 

The  following  summarizes  our  view  of  the  sound  and  true  doc- 
trines on  this  subject : 

1.  The  power  to  borrow  money  as  a  means  of  raising  a  fund  to 
make  future  local  improvements,  or  to  carry  on  the  ordinary  opera- 

*  Gause  v.  Clarksville,  5  Dillon  C.  C.  •  The  author  who  wrote  the  opinion 
165,  183.  Thomas  v.  Port  Hudson,  27  of  the  court  in  Gause  v.  Clarluville, 
Mich.  320,  declares  the  remedy  to  be  aupra  (Treat ^  J.,  dissenting),  deems  it 
for  the  money  or  property  received,  proper  to  add  that  in  view  of  the  sub- 
Postf  §§  289,  290,  321  and  notes.  The  sequent  course  of  the  decisions  on  this 
remedy  where  bonds  of  a  cit^r  are  issued  subject,  he  is  led  to  doubt  the  sound- 
without  any  power  or  authority  and  the  ness  of  one  of  the  conclusions  in  that 
money  thereon  is  actually  received  by  case ;  namely,  that  the  authority  to 
the  city,  is  not  an  action  on  the  bonds,  issue  negotiable  bonds  for  the  macada- 
but  to  recover  the  money.  Gause  v.  mized  roads  could  be  legally  deduced 
Clarksville,  supra.  See  also  Robertson  from  the  Act  of  1857  quoted  on  p.  167 
V,  Breedlove,  61  Tex.  316;  Merrill  v,  and  from  the  circumstances  mentioned 
Monticello,  138  U.  S.  673;  Wood  v.  on  p.  181.  Still  it  is  difficult  to  see,  as 
Louisiana,  5  Dillon  C.  C.  122 ;  aff 'd  102  a  practical  matter,  how  the  city  could 
U.  S.  294 ;  post,  chapter  on  Municipal  pay  its  subscriptions  for  the  stock  by 
Bonds ;  infray  §  290,  note.  the  levy  of  the  special  limited  tax  from 

*  Infra f  §  321  and  note;  and  post,  year  to  year,  or  otherwise  than  by  the 
chapter  on  Contracts.  issue  and  sale  of  bonds. 
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tions  of  the  municipality,  cannot  be  implied  from  the  mere  authority 
to  make  such  improvements  or  from  the  usual  grants  of  municipal 
power.  These  usually  contemplate  that  the  expense  of  the  execu- 
tion of  the  ordinary  municipal  powers  shall  be  met  by  the  revenues 
derived  year  by  year  from  taxation. 

2.  It  does  not  follow,  because  banking,  trading,  and  other  private 
corporations  organized  for  pecuniary  profit  are  held  in  this  country 
to  possess  the  incidental  power  to  borrow  money,  and  to  issue  com- 
mercial paper  having  all  the  qualities  attributed  to  such  paper  by 
the  law  merchant,  that  a  like  power  is  inherently  possessed  by  public 
and  municipal  corporations.^    The  analogy  is  false  and  delusive. 

^  As  to  the  power  of  corporations  to  ment,  general  or  special,  which  con- 
issue  commercial  paper,  the  law  of  Eng-  f erred  tne  power.  It  was  admitted  by 
land  is  settled.    In  England  no  cor-  all  the  fudges  that  the  railway  company 

E oration,  whether  municipal  (Reg.  v.  might  mcur  debts  in  the  construction 
ichfield,  4  Ad.  &  El.  n.  s.  891,  906)  or  or  operation  of  the  road ;  "but  it  is  one 
private  (Bateman  v.  Mid-Wales  Rail-  thing,"  says  Keating ^  J.,  "to  say  that 
way  Co.,  L.  R.  1  C.  P.  610),  has  the  in-  they  shall  be  liable  to  be  sued  for  goods 
cidental  right  to  make  conmiercial  sold  and  delivered  or  for  work  done, 
paper,  except  the  Bank  of  England,  and  an  entirely  different  thing  to  say 
which  was  mcorporated  for  the  very  that  they  may  accept  bills  in  payment." 
purpose,  and  trading  corporations  And  to  the  same  enect  was  tne  opinion 
strictly,  such  as  the  East  India  Com-  of  the  other  judges. 
pany.  Accordingly  it  is  laid  down  by  The  principle  of  this  case  was  ap- 
Mr.  Justice  ByleSf  in  his  work  on  bills,  proved  m  Peruvian,  &c.  Railw^  Co.  v, 
that,  "without  special  authority,  ex-  Thames,  &c.  Insurance  Co.,  L.  R.  2  Ch. 
pressed  or  implied,  a  corporation  has  617,  when  a  general  incidental  power  to 
no  power  to  make,  indorse,  or  accept  issue  bills  of  exchange  and  negotiable 
bills  or  notes."  Byles  on  Bills  (8th  instruments  under  the  Companies  Act 
Eng.  ed.),  62 ;  Grant  on  Corp.  276.  of  1862  was  denied,  and  the  power  held 
Thus,  a  water-works  company  (Brough-  to  depend  upon  the  proper  constnic- 
ton  V,  Manchester  Water- Works,  3  tion  of  the  memoranaum  and  articles 
Bam.  &  Aid.  1),  a  gas  joint-stock  of  association.  The  companies  oi^n- 
company  (Bramah  v.  Roberts,  3  Bing.  ized  under  that  act  may  communicate 
N.  C.  963),  or  even  trading  com-  this  power  to  their  directors,  but  it  must 
panies,  unless  such  a  power  is  essential  be  given  expressly  or  by  fair  intend- 
to  the  purposes  for  which  they  are  ment  in  the  memorandum  and  articles 
formed  (Bateman  v.  Railway  Co. ,  of  association  of  the  company,  or  it  will 
supra),  have  no  general  or  implied  not  exist.  In  England^  as  snown  by 
authority  to  make  commercial  paper.  Bateman's  case,  supra,  it  is  held  that, 
In  Bateman's  case,  last  cited,  the  ques-  inasmuch  as  the  corporation  has  no 
tion  for  the  first  time  arose  in  England,  power  to  accept  bills,  it  cannot  be  made 
as  late  as  1866,  as  to  the  right  of  a  rail-  liable  on  its  acceptance^  though  the  bill 
way  company,  with  an  authorized  was  drawn  for  a  vaUd  and  binding 
capital  of  £170,000,  to  make  or  accept  debt.  On  this  point  ErU,  C.  J.,  says: 
bills  of  exchange,  and  it  was  unani-  "The  bill  of  exchange  is  a  cause  of 
mously  decided,  by  judges  of  great  action,  a  contract,  by  itself ,  which  binds 
eminence  (ErUy  C.  J.,  Byles,  Keating,  the  acceptor  in  the  minds  of  an  indorsee 
and  Montague  Smith,  JJ.),  that  the  for  value ;  and  I  conceive  it  would  be 
company  had  no  such  power.  The  ac-  altogether  contrary  to  the  principles  of 
ceptance  was  under  seal,  and  it  is  a  the  law  which  regulates  such  instni- 
mistake  to  suppose  that  the  decision  ments  that  they  should  be  vaUd  or  not 
rested  on  the  technical  ground  that  a  according  as  the  consideration  be- 
corporation  can  only  contract  under  tween  the  original  parties  was  good  or 
seal.  It  was  placed  upon  the  broad  bad,  or  whether,  in  the  case  of  the  coi^ 
ground  that  there  was  no  act  of  parlia-  poration,  the  consideration  in  respect 
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The  purposes  of  the  two  classes  of  corporations,  the  powers  of  their 
officersi  and  the  means  of  making  provision  for  meeting  their  lia- 
bilities are  all  essentially  different.  The  nature  of  the  usual  duties 
devolved  by  law  upon  municipalities  does  not  make  it  necessary  to 
imply  the  existence  of  a  general  power  to  borrow  money  and  to  issue 
commercial  paper.  The  consequences  of  recognizing  such  a  power, 
in  the  extravagance  it  will  stimulate,  in  the  frauds  it  will  engender, 
and  in  the  onerous  indebtedness  it  will  inevitably  produce,  are  alarm- 
ing to  contemplate.  The  history  of  the  express  power  given  to  muni- 
cipalities to  aid  railways  by  borrowing  money  and  issuing  commer- 
cial obligations  is  full  of  warning  and  instruction. 

3.  The  power  to  issue  commercial  paper  which  is  unimpeachable 
in  the  hands  of  the  holder  is  not  among  the  ordinary  incidental 
powers  of  a  public  or  municipal  corporation.  It  must  be  conferred 
expressly,  or  by  fair  implication,  as  a  necessary,  or  at  least  a  reason- 
able and  usual,  means  of  executing  the  particular  power  to  which  it 
is  claimed  to  be  incidental.  The  strong  tendency  of  the  decisions 
is  to  the  effect  that  the  power  to  issue  negotiable  bonds  payable  at 
a  long-distant  day,  must  be  express,  or,  if  not  express,  the  implicar 
tion  must  be  so  clear  in  the  particular  case  as  to  be  equivalent  in 
force  and  cogency  to  express  authority.  Any  fair  or  substantial 
doubt  on  this  point  is  fatal  to  the  existence  of  such  power. 

4.  Express  power  to  borrow  money y  in  some  States,  especially  if 
conferred  to  effect  objects  for  which  large  or  unusual  sums  are  re- 
quired, as  for  example  subscriptions  to  aid  railways  and  other  public 
improvements,  will  be  taken,  if  there  be  nothing  in  the  legislation 
to  negative  the  inference,  to  include  the  power  (the  same  as  if  con- 
ferred upon  a  corporation  organized  for  pecuniary  profit)  to  issue 
negotiable  paper  with  all  the  incidents  of  negotiability.  But  under 
the  decisions  of  the  Supreme  Court  of  the  United  States  and  a  con- 
stantly increasing  weight  of  authority  in  the  States,  an  express  power 
to  borrow  does  not  necessarily  authorize  the  issuance  of  negotiable 

of  which  the  acceptance  is  given  is  not."  See  subject  discussed  in  Gause 
sufficiently  connected  with  the  purpose  v.  Clarksville,  5  Dillon  C.  C.  165. 
for  which  the  acceptors  are  incorpo-  In  Americay  the  courts,  however, 
rated.  It  would  be  inconvenient  to  the  have  generally  held  that  banking,  trad- 
last  degree  if  such  an  inquiry  could  be  ing,  commercial,  railway,  and  other 
?;one  into.  Some  bills  xnight  be  given  private  corporations,  organized  for 
or  a  consideration  which  was  valid,  pecuniary^  profit,  have  an  incidental 
as  for  work  done  for  the  company,  and  power  to  issue  commercial  paper  when 
others  as  a  security  for  money  ob-  such  power  is  not  negatived  by  a  true 
tained  on  loans  beyond  their  borrowing  construction  of  their  charters  or  con- 
powers.  It  would  be  a  pernicious  thing  stituent  acts.  See  arUej  {{  278,  279: 
to  hold  thatj  in  respect  of  the  former  also  chapters  on  Municipal  Bonds  ana 
the  corporation  might  be  sued  by  an  Contracts,  po9t. 
indorsee,  but  in  respect  of  the  latter, 
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paper,  the  power  to  give  to  evidences  of  municipal  indebtedness  and 
municipal  obligations  the  characteristics  of  negotiability  being  a 
power  which  must  be  conferred  upon  the  municipality  either  in 
express  words  or  their  equivalent  or  by  necessary  implication.^ 

5.  When  it  is  expressly  provided  by  statute  that  public  and  muni- 
cipal corporations  shall  audit  all  claims  presented,  and  shall  issue 
to  the  creditor  warrants  or  orders,  and  no  other  provision  is  made,  this 
will  not  authorize  as  a  means  of  payment  the  issue  of  negotiable  or 
commercial  paper  which  shall  possess  all  the  incidents  of  negotia- 
bility; and  if  issued,  it  is  subject  to  all  defences  in  the  hands  of  a 
transferee  to  which  it  would  be  subject  in  the  hands  of  the  original 
holder.* 

6.  Although  a  municipal  corporation  proper,  in  the  execution  of. 
its  ordinary  corporate  powers  and  the  discharge  of  its  corporate 
duties,  may  make  contracts  and  create  debts,  and  may,  when  not . 
restrained  by  statute,  evidence  the  liabilities  thus  incurred,  yet  if 
the  instrument  is  made  to  assume  the  form  of  negotiable  paper,  such 
paper  is  always  open  to  defences  in  the  hands  of  transferees  when, 
it  is  issued  without  express  authority  from  the  legislature,  or  au- 
thority clearly  to  be  implied  from  the  charter  or  legislation  applicable 
to  the  municipality.^ 

§  290  (126).  Same  Snbject.  —  Stated  in  other  words,  the  author 
regards  it  as  the  true  doctrine  that,  merely  as  incidental  to  the  dis- 
charge  of  its  ordinary  corporate  functions,  no  municipal  or  public 
corporation  has  the  right  to  invest  any  instrument  it  may  issue,  what- 
ever its  form,  with  that  supreme  and  dangerous  attribute  of  com- 
mercial paper  which  insulates  the  holder  for  value  from  defences  and 

^  In  this  edition  the  text  of  this  sec-  this  section  will  be  found  to  be  ably 
tion  has  been  slightly  altered.     Since  presented  by  Bradley,  i,,  in  Mayor  of 


the  last  edition  of  this  work  was  pub-  Nashville  v.  Ray,  19  WaU.  (U.  S.)  4fi8; 

lished,  the  Supreme  Ck>urt  of  the  United  by  Beadey,  C.  J.,  in  Hackettstown  v. 

States  has  ei^ressly  ruled  that  an  ex-  Swackhamer,  37  N.  J.  L.  191 ;  and  by 

press    power    ''to    borrow"    did    not  Agnew,  G.  J.,  dissenting  in  Williams- 

necessarily  authorize  a  municipality  to  port  v.  Commonwealth,  84  Pa.  St.  487, 

make  and  issue  its  negotiable  bonds,  505.     See  also  Cause  v.  Clarksville,  5 

and  a  like  ruling  has  been  made  by  the  Dillon  C.  C.  R.  165 ;  Knapp  v.  Hoboken, 

courts  of  some  of  the  States.      The  39  N.  J.  L.  394 ;  Richmond,  &c.  Land, 

cases  are  cited  and  the  whole  subject  is  &c.  Ck>.  v.  West  Point,  94  Va.  668. 
discussed  in  the  chapter  on  Municipal        The  authorities  in  favor  of  the  other 

Bonds.  view  are  collected,  and  the  argument  in 

'  For  difference  between  such  war-  support  of  that  view  is  presented  with 

rants  and  orders  and  negotiable  paper,  fulness,  in  the  opinion  of  the  majority 

see  postf  chapters  on  Municipal  Bonds  of  the  court,  delivered  by  Paxaon,  J., 

and  Contracts.  in    Williamsport    v.    Commonwealth, 

•  The  arguments  in  support  of  the  supra, 
propositions  of  the  text  embodied  in 


Digitized  by 


Google 


§291 


EXPRESS  POWER  TO  BORROW 


543 


equities  which  attach  to  its  inception.   This  point  ought  to  be  guarded 
by  the  courts  with  the  utmost  vigilance  and  resolution.^ 

§  291  (127).  Express  Power  to  borrow  Money;  Negotiable 
Paper.  —  In  some  of  the  earlier  decisions  it  was  held  that  express 
power  to  a  municipal  corporation  "to  borrow  money"  naturally,  if 
not  necessarily,  includes  the  power  to  issue  negotiable  bonds  or  other 
securities  to  the  lender  for  the  moneys  so  borrowed.  But  this  doc- 
trine has,  in  recent  years,  received  further  consideration,  and  the  ten- 
dency of  the  decisions  is  to  hold  that  while  express  power  to  borrow 
money  or  to  contract  a  loan  may,  it  does  not  necessarily  or  under 
all  circumstances,  include  the  implied  power  to  issue,  as  evidence  of 
the   loan,   negotiable  bonds   or  conmiercial   securities  conferring 


*  If  money  is  improperly  borrowed 
in  advance  of  liabilities  actually  created 
and  reaches  the  municipal  treasury, 
and  is  expended  by  direction  of  the 
governing  Dody  for  authorized  munici- 
pal objects,  the  municipality  may  then, 
m  the  absence  of  controlling  statute  or 
constitutional  provision  to  the  contrary 
(see  post,  §  294),  be  liable  in  the 
proper  action  or  suit:  but  the  action 
should  be,  we  think,  where  the  transac- 
tion is  wholly  tdira  vires,  for  money  had 
and  receivea  or  by  suit  in  equity,  and 
not  upon  the  invalid  bonds.  Bateman 
V.  Mid- Wales  Railway  Ck).,  L.  R.  1  C.  P. 
499,  510;  Thomas  v.  Port  Hudson, 
27  Mich.  320;  Hackettstown  v,  Swack- 
hamer,  37  N.  J.  L.  191 ;  Reg.  v.  Lich- 
field, 4  Ad.  &  El.  N.  8.  891,  906 ;  Mayor, 
&c.  V,  Ray,  19  Wall.  468,  480,  per  Brad- 
lev,  J.;  anU,  §§  284,  288.  The  holder 
of  suck  bonds  wiU,  U  seems,  he  consid- 
ered as  the  assignee  and  owner  of  Uie 
original  daim  of  the  payee.  Oneida 
Bank  v.  Ontario  Bank,  21  N.  Y.  490; 
Mayor,  Ac.  v,  Ray,  19  Wall.  468,  484, 
per  Hunt,  J. ;  Shirk  v.  Pulaski  County, 
4  DiUon  C.  C.  208,  209;  Paul  v.  Keno- 
sha, 22  Wis.  266;  Gause  v.  Clarks- 
viUe,x5  Dillon  C.  C.  165;  post,  §§  294- 
298,  note;  chapter  on  Contracts.  In 
Hackettstown  v.  Swackhamer,  suvra, 
any  remedy  upon  the  unauthorized 
note  was  denied,  and  Beadey,  C.  J., 
seemed  to  think  the  only  remedy  was 
in  equity  to  be  subrogated  to  the  rights 
of  the  creditors  of  the  corporation  who 
had  been  paid  by  the  proceeds  of  the 
mone^  improperly  borrowed;  but  no 
necessity  is  perceived  for  so  strict  a 
doctrine. 

If  the  transaction  is  infra  vires  and 


the  only  excess  of  power  is  making  the 
paper  negotiable  m  form,  the  action 
may.  we  think,  be  brought  on  the  paper 
itself  with  the  same  enect  as  if  it  has 
been  issued  in  non-negotiable  form. 
See  ante,  §  284.  The  cases  are  not  uni- 
form, and  it  has  been  held  that  though 
a  debt  be  lawfully  created,  yet  if  for 
such  debt  negotiable  bonds  oe  issued 
(where  there  is  no  statutory  authority 
to  issue  obligations  in  negotiable  form), 
such  bonds  are  void,  and  the  holder  can- 
not recover  upon  them  as  non-negoti- 
able instruments.  Dodge  v.  Memphis, 
61  Fed.  Rep.  165  {Thayer,  J.).  "Suit 
must  be  brought  on  the  implied  promise 
which  the  law  raises  to  pay  the  value 
of  that  which  the  municipality  has  re- 
ceived but  has  not  in  lact  paid  for 
because  the  securities  issued  in  pre- 
tended payment  were  void."  76.  This 
w^ould  be  light  if  the  bonds  were  void 
for  want  of  any  statutory  authority  to 
create  the  debt  for  which  they  were 
issued,  but  where  there  is  such  author- 
ity, and  where,  if  the  instrument  is 
made  in  non-negotiable  form,  it  would 
have  been  valid,  why  should  the  inser- 
tion of  the  words  "order"  or  "bearer" 
make  the  same  wholly  void,  and  why 
may  not  the  holder  ignore  the  words 
of  negotiability  and  sue  upon  the  same 
with  the  same  effect  as  if  they  were 
non-negotiable  instruments,  and  thus 
open  to  all  defences  which  may  exist 
wnether  the  holder  had  notice  thereof 
or  not?  See  Sioux  City  v.  Weare,  69 
Iowa,  95;  Dively  v.  Cedar  Falls,  2lid. 
565;  Clark  v.  Polk  County,  19  id,  248; 
Pac.  Imp.  Co.  v,  Clarksdale,  74  Fed. 
528;  aiUe,  §284. 
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upon  bona  fide  holders  immunity  from  defences.  But  this  rule  b 
not  of  uniform  application,  and  in  some  States  it  is  held  that  ex- 
press power  to  contract  a  debt  carries  with  it  the  power  to  borrow 
money  to  pay  the  debt,  and  also  the  power  to  issue  negotiable 
securities  in  evidence  of  the  debts  so  contracted.  This  point  will  be 
found  discussed  in  greater  detail  in  the  chapter  on  Municipal  Bonds, 
to  which  the  reader  is  referred.*  Express  power  to  borrow  money 
does  not  include  the  power  to  issue  notes  to  circulate  as  rnoney,  in 
violation  of  the  statute  law  and  public  policy  of  the  State.^ 


§  292  (128).  The  Subject  iUiutrated  ;  Limitation  of  Amount.  — 
Express  charter  power  to  borrow  money  jot  general  purposes,  not 
exceeding  a  specified  sum,  was  held  by  the  Supreme  Court  of  the 


^  Post,  chapter  on  Municipal  Bonds. 
§§  872,  873.  Money  borrowed,  and 
note  given  by  oflficers  of  a  town,  with- 
out authority,  does  not  bind  the  town 
in  csfie  it  never  receives  the  benefit  of 
it.  Benoit  v.  Conwayj  10  Allen,  526, 
528;  People  v.  Supervisors,  34  N.  Y. 
516. 

As  to  express  power  to  issue  bondsj 
Ac,  see  also  Bank  of  Rome  v.  Village  of 
Rome,  18  N.  Y.  38,  44,  and  cases  cited; 
Mais  V.  Gleason,  11  Wis.  470.  State 
bonds  negotiable.  Delafield  v.  Illinois, 
2  Hill,  159;  Grosse  Pointe  Tp.  v.  Finn, 
134  Mich.  529;  96  N.W.  Rep.  1078.  As 
to  the  implied  vower  to  issue  municipal 
bonds,  see  furtner,  Wells  v.  Supervisors 
of  Pontotoc  Co.,  102  U.  S.  625;  Clai- 
borne County  V.  Brooks,  111  U.  S.  400; 
Ottawa  V.  Carey,  108  U.  S.  110,  123; 
Daviess  County  v.  Dickinson,  117  U.  S. 
657,  663.  Board  of  Supervisors  of  a 
coimty  have  no  power  to  issue  hiU  of 
exchange.  Canal  Bank  v.  Supervisors, 
Ac.,  5  Denio  (N.  Y.),  517.  Nor  have 
village  trustees.  Lake  v.  Trustees  of 
Williamsburg,  4  Denio  (N.  Y.),  520. 
Corporate  city  has  the  power.  Kelley 
17.  Mayor  of  Bldyn.,  4  Hill  (N.  Y.),  263 ; 
compare  Clark  v.  Des  Moines,  19  Iowa, 
199,  213.  Iowa  cases,  see  supraf  {  284. 
In  Inhabitants,  &c.  v.  Weir,  9  Ind.  224, 
an  action  against  a  congressional  town- 
ship upon  a  promissory  note  made  by 
the  trustees,  the  court,  per  Stuart^  J., 
says :  ' '  There  is  no  power  to  make  notes 
conferred  by  the  Act  of  1841.  That  act 
was  the  charter  under  which  they  acted. 
The  trustees,  as  a  corporation,  had  no 
power  but  such  as  that  act  expressly 
conferred,  and  such  as  might  arise  by 
implication,  or  be  essential  to  the  exer- 
cise of  those  granted.   Such  a  power  is 


always  expressed,  even  in  bank  char- 
ters. In  so  limited  a  corporation  as  a 
congressional  township,  the  power  to 
make  promissory  notes  could  nardly  be 
implied.  The  case  at  bar  cannot  easily 
be  distinguished  in  principle  from 
McClure  V,  Bennett,  1  Blackf.  find.) 
189,  and  Mears  v,  Graham,  8  Blackf. 
144."  Indiana  cases,  see  supra,  $  280. 
Power  to  borrow  money,  if  granted  on 
condition  of  a  previous  popular  vote, 
must  be  exercised  in  conformity  with 
the  condition,  or  the  orders  issued  there- 
for will  be  void.  Lockport  v.  Gaylord, 
61  111.  276.  What  amounts  to  a  bor- 
rowing, lb.  In  Illinois,  the  Constitu- 
tion of  1848  gave  to  municipal  corpo- 
rations the  power  to  assess  and  collect 
taxes  for  corporate  purposes.  This  was 
construed  to^  be  a  limitation  upon  the 
taxing  power  of  the  State,  under  which 
such  corporations  could  not  be  taxed  ex- 
cept for  corporate  purposes ;  and,  conse- 
quently, bonds  issued  "for  the  use  of 
said  city,  to  be  expended  in  developing 
the  natural  advantages  of  the  citv  for 
manufacturing  purposes,''  were  declared 
void,  although  the  enterprise  intended 
to  be  aided  was  recognized  as  being  of 
general  interest  and  of  great  value  to 
the  city.  Mather  v.  Ottawa,  114  IlL 
659.  Illinois  cases,  see  supra,  §  287. 
Post,  §§  319, 1351. 

«  Thomas  v.  Richmond,  12  Wall. 
(U.  S.)  349. 

Construction  of  the  constitutional 
power  of  the  general  government  to 
**  borrow  money.  See  Hepburn  v.  Gris- 
wold,  8  Wall.  (U.  S.)  603 ;  Knox  v.  Lee, 
12  WaU.  (U.  S.)  457,  and  Juilliard  v. 
Greenman,  110  U.  S.  421,  known  as  the 
''legal  tender  cases/' 
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United  States,  upon  an  examination  of  the  nature  of  other  powers 
contained  in  the  charter,  not  to  prohibit  or  limit  the  city  in  incurring 
an  indebtedness  for  authorized  purposes  greater  than  the  sum  it  was 
empowered  to  borrow.* 

§  293  (129).  What  is  a  Borrowing;  Power  eonBtnied.  —  A  con- 
tract  whereby  a  city  agrees  with  an  individual  that  if  the  latter 
will  pay  or  advance  the  amount  of  interest  due  and  to  become  due  on 
certain  bonds  of  the  city  already  issued,  the  city  will  pay  or  refund 
the  amount,  is  "not  a  borrowing  of  money"  within  the  terms  or 
spirit  of  the  charter  prohibiting  tJie  municipal  authorities  from  bor- 
rowing money  unless  authorized  by  a  prior  vote  of  the  citizens; 
such  a  contract  being  one  simply  for  the  payment  of  a  debt.'  Under 
authority  to  a  city  to  borrow  money,  it  may,  if  there  be  no  statutory 
restriction,  make  the  principal  and  interest  payable  at  the  place  where 
the  money  is  borrowed  or  where  it  pleases^  though  beyond  the  limits  of 
the  State?  Among  certain  powers  of  a  strictly  municipal  nature 
conferred  upon  a  city  was  the  power  "to  borrow  money  for  any  ob- 
ject in  its  discretion,"  or  "for  any  public  purpose,"  on  a  two-thirds 
vote  of  the  citizens;  and  this  was  held,  in  connection  with  a  general 
statute  of  the  State,  recognizing  by  implication  (as  construed)  the 
validity  of  city  and  county  bonds  generally,  to  authorize  such  city 
to  issue  bonds  to  aid  in  the  construction  of  a  railway  or  plank  road 
leading  to,  through,  or  from  the  city.*    In  thus  holding  the  court, 

^  Hitchcock  V.  Galveston,  96  U.  S.  tion  of  all  grants  of  authority,  whether 

341 ;   approved,  United  States  v.  Fort  to  governments  or  individuals.''     Ex- 

Scott,  99  U.  S.  152.  'preM  authority  to  a  cUy   **to  borrow 

'  Gelpcke    v,    Dubuque,     1    Wall,  money"  without  restriction  as  to  the 

(U.  S.)  175,  221,  MiUeTf  J.,  dissenting,  mode  of  its  exercise  necessarily  implies 

Where  a  city  can  make  such  a  contract,  the  power  to  determine  the  time  of 

with  the  sanction  of  a  prior  vote,  the  payment,  and  to  issue  bonds  or  other 

sanction  will,  in  an  action  on  such  a  evidence  of  indebtedness,   to  borrow 

contract,  be  presumed  until  the  con-  within  or  without  the  State,  and  to 

trary  is  shown  by  the  city.     lb.  per  ame  to  pay  \trhere  borrowed.    Evans- 

Swayne^  J.  ville,  &c.  R.  Co.  v.  Evansville,  15  Ind. 

•  Meyer  V.Muscatine,  1  Wall.  (U.S.)  395,  412,  distinguished  as  to  pj^e  of 

384.    In  this  case  the  courtjjTer  iStiwyne,  payment  from  Prettyman  v.  Taawell 

J.,  say  (1  WaU.  391) :   "The  power  of  Co.,  19  111.  406;  22  111.  147,  which  were 

a  municipal  corporation  to  make  any  regarded    as    turning    upon    peculiar 

contract  does  not  depend  upon  the  statutory    provisions.      Evansville    v. 

place  of  performance,  but  upon  Its  scope  Woodbury,  18  U.  S.  App.  514   ("re- 

and  object.    A  city  authorized  to  estab-  demption  bonds"  issued  under  charter 

lish  gas  works  and  water  works,  and  to  power  ''to  borrow  mon^  for  the  use 

gravel  its  streets,  may  buy  water,  coal,  of  the  city"),  following  Evansville,  Ac. 

and  gravel  beyond  its  limits,  and  agree  R.  Co.  v,  Evansville,  15  Ind.  395,  swpra. 

to  pay  where  they  are  found,  or  else-  See  9upra^  $  280,  and  further,  chapter 

where.    The  principal  power,  when  ex-  on  Municipal  Bonds,  post. 

pressed,  draws  to  it,  by  necessary  im-  ^  Meyer  v.  Muscatine,  1  Wall.  (U.  S.) 

plication,  the  means  of  its  execution.  384,  ilf  i2l0r,  J.,  dissentinjz,  in  an  opinion 

This  is  the  settled  rule  in  the  construe-  of  marked  ability ;  Mitchell  v.  Burling- 
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as  it  seems  to  us,  overlooked  or  did  not  apply  the  salutary  rule  of 
strict  construction  of  such  an  extraordinary  power  as  that  of  aid  to 
railways  and  borrowing  money  for  that  purpose. 

§  294  (130).  Special  Liimtations  on  the  Power  to  borrow; 
Borrowing  and  Creation  of  Debt  defined.  —  Provisions  are  fre- 
quently made  in  Constitutions  or  in  charters  or  legislative  acts  to 
prevent  the  creation  or  increase  of  municipal  indebtedness  beyond  specie 
fied  limits  or  except  upon  certain  conditions.  Such  limitations  have 
been  found  by  experience  to  be  necessary  to  prevent  extravagance, 
are  remedial  in  their  nature,  are  based  upon  •a  wise  policy,  and 
ought,  therefore,  to  be  construed  and  applied  to  secure  the  end 
sought.  The  cases  referred  to  will  show  that  the  courts  have 
fairly  given  them  full  effect.  The  judicial  construction  of  some  of 
these  provisions  will  be  noticed  in  this  place. 

The  Constitution  of  Maryland  contains  a  provision  that  "wo  debt 
shall  be  created  by  the  mayor  and  city  council  of  Baltimore  "  (except 
for  specified  temporary  purposes),  unless  it  shall  be  first  sanctioned 
by  the  legislature  and  approved  by  the  voters  of  the  city.  The  city, 
being  the  owner  of  a  large  amount  of  stock  in  the  Baltimore  and 
Ohio  Railroad  Company,  without  previous  legislative  authority  or 
the  approval  of  the  voters,  passed  an  ordinance  to  provide  for  the 
raising  of  one  million  of  dollars  by  hypothecating  its  raihoad  stock, 
and  for  the  investment  of  the  same  in  the  bonds  of  another  railroad 
company  whose  road  was  in  process  of  construction.  The  validity  of 
this  ordinance  being  drawn  in  question,  the  court  considered  it  to  be 
plain  that  the  constitutional  provision  quoted  was  intended  to  prohibit 
the  city  from  aiding  in  the  construction  of  works  of  internal  improve- 
ment without  the  previous  assent  of  the  legislature  and  of  a  majority 
of  the  voters  of  the  city;  and  that  the  ordinance  (notwithstanding 
the  ingenious  use  of  the  phrase  raising  instead  of  borrowing  money, 
and  the  further  provision  that  the  parties  furnishing  the  money  should 
look  for  its  repayment  exclusively  to  the  stock  pledged,  and  that 
the  city  should  not  be  responsible  for  any  deficit)  did  create  a  debt 
within  the  meaning  of  the  Constitution,  and  was  therefore  void.^ 

ton,  4  Wall.  270  •  Rogers  v.  Burlin^n,  council  or  inhabitants.  Lafayette  v, 
3  Wall.  654.  Overruled  in  Brennam  Cox,  5  Ind.  38.  Limitation  on  taxing 
V.  German  Am.  Bank,  144  U.  S.  173 ;  poioer  does  not  or  may  not  limit  power  to 
on  rehearing,  Ih.  549.  General  power  contract  debts,  Emerson  v.  BlairsviUe, 
granted  to  a  city  to  create  a  debt  will  2  Pittsb.  (Pa.)  Rep.  39 ;  po«t,  §  322. 
be  construed  to  mean  debts  for  sped-  See  further  chapters  on  Contracts  and 
fiedf  legitimate,  and  proper  municipal  Municipal  Bonds,  w>st. 
purposes,  and  not  for  any  or  all  pur-  ^  Baltimore  v.  Gill,  31  Md.  375 ;  dis- 
poses, at  the  discretion  of  the  city  tinguished,  Richmond  v.   McGirr,   78 
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§295    (131).      Special    Oharter    Limitations    conatraed. — Under 
a  charter  prohibiting  the  common  council  of  a  city  from  "airffeoriz- 


Ind.  192,  196.  That  a  debt  may  be 
created  by  borrowing  money,  although 
there  be  a  provision  exempting  the 
borrower  from  liability  beyond  the 
property  pledged,  see  Newell  v.  People, 
7  N.  Y.  9,  87;  poet,  §  295.  Where  a 
municipal  corporation  is  forbidden  by 
the  ConstUuHon  to  become  indebted 
in  any  amount  exceeding  a  specified 
limit,  held,  1,  that  if  it  exceed  the 
limited  amount  it  maj  be  enjoined; 
2^  that  the  bill  is  maintainable  by  a 
citizen  and  taxpayer  of  the  place. 
Sprinsfield  v.  Edwards,  84  111.  626. 
See  sJbo  Dunbar  v.  Canyon  County,  5 
Idaho,  407.  See  onte,  §  215.  Remedy 
of  taxpayer,  see  poet^  §  1579.  Such 
a  limitation  was  held  to  forbid  implied 
as  well  as  express  indebtedness,  and  to 
be  binding  equally  upon  courts  of  equity 
and  of  law.  Litchneld  v.  BaUou,  114 
U.  S.  190  (where  relief  in  equity  was 
denied  to  one  who  had  loaned  money 
to  a  citv,  in  excess  of  its  constitutional 
limit  of  indebtedness,  which  had  been 
used  in  constructing  public  works,  and 
who  prayed  for  a  return  of  the  money) ; 
Hedges  v.  Dixon  County,  150  U.  S.  182. 
Where  the  contract  of  a  town  to  issue 
its  bonds  was  illegal  because  the  issue 
would  create  a  debt  in  excess  of  its 
power  under  the  Constitution  to  con- 
tract, the  fact  that  it  afterwards,  under 
the  general  naunicipal  incorporation 
law,  became  a  city  with  power  to  create 
a  debt  in  a  greater  amount,  w^as  held 
not  to  validate  the  contract  made  while 
it  was  a  town,  and  that  the  city  could 
not  ratify  the  contract.  Waxahatchie 
V.  Brown,  67  Tex.  519 ;  Gould  v.  Paris, 
68  Tex.  511.  As  to  debt  limitations, 
see  ante,  chap.  vi. 

The  charter  of  Atlantic  City  in  New 
Jersey  contained  a  limitation  that  its 
debt  ^' shall  at  no  time  exceed  $35,000." 
The  city  was  indebted  in  this  sum  when 
it  entered  into  a  contract  with  a  water 
company  to  supply  itself  wUh  water  for 
puJblic  purposes  for  an  indefinite  period, 
making  no  provision,  however,  to  raise 
by  taxation  the  amount  that  the  city  could 
be  called  on  to  jxiy  under  the  contract. 
On  certiorari,  bringing  up  the  contract 
for  judicial  review,  it  was  held  that  the 
contract  and  ordinances  were  ultra 
vireSt  and  the  same  were  set  aside.  After 
reviewing  the  cases  from  Iowa,  Illinois, 
Indiana,  and  Pennsylvania,  Magie,  J., 
said:  fit  is  impossible,  perhaps,    to 


entirely  reconcile  these  cases.  The  true 
inteiprctation  of  such  restrictions  on 
mumcipal  indebtedness,  in  my  judg- 
ment, lies  between  the  extremes  they 
exhibit.  The  plain  object  of  such  re- 
strictions is  to  require  that  all  moneys 
which  are  to  be  paid  for  municipal 
expenses,  after  the  debt  has  reached 
the  fixed  limit,  shall  be  raised  by  taxa- 
tion. In  view  of  this  object,  it  is  clear 
(and  all  the  cases  a^ree  in  this)  that 
prohibitions  against  mcreasing  the  in- 
debtedness, or  the  debt,  of  a  munici- 
pality are  not  to  be  construed  as 
limited  to  obligations  which  are  debts 
eo  nomine,  but  are  to  be  extended  to  all 
contracts  for  the  payment  of  money 
or  contracts  whereon  the  payment  of 
money  may  be  enforced.  But  where 
the  money  to  be  paid  upon  such  con- 
tracts is  provided  for,  to  be  raised  by 
taxation  upon  some  fixed  and  definite 
scheme,  such  contracts  are  not,  in  my 
judgment,  within  such  prohibitions. 
Where,  however,  the  money  required 
to  meet  such  contracts  is  not  provided 
for,  either  by  being  legally  oniered  to 
be  raised  by  taxation  and  appropriated 
for  that  purpose,  or  by  some  leeislative 
scheme  whicn  positively  prescribes  that 
it  shall  be  raised  by  taxation  and  ap- 
propriated for  its  payment  as  needed, 
then  such  contracts  do  increase  the 
indebtedness  or  debt  of  municipal  cor- 
porations within  the  meaning  of  such 
prohibitions.  Any  other  construction 
would  deprive  these  restrictions  of  the 
force  requisite  to  reach  and  cure  the 
evil  intended  to  be  prevented  thereby." 
Read  v.  Atlantic  City,  49  N.  J.  L.  558. 
In  Louisiana,  it  was  held  that  an  act 
of  the  legislature  prohibiting  counties 
and  cities  from  thereafter  **  contracting 
any  debt  or  pecuniary  liability,  without 
fimy  providing,  in  the  ordinance  creat- 
ing the  debt,  the  means  of  paying  the 
principal  and  interest  of  the  debt  so 
contracted,"  does  not  extend  to  a  liabil- 
ity for  ordinary  street  work,  which  forms 
part  of  the  cuitent  expenses  of  the 
corporation,  and  which  may  be  paid 
out  of  its  current  revenues.  Reynolds 
V.  Shreveport,  13  La.  An.  426.  A  pro- 
vision in  a  city  charter  that  the  council 
shall  not  haye  power  to  pledge  the 
credit  of  the  city  for  more  than  a  speci- 
fied sum  without  submitting  the  question 
to  the  voters  of  the  city  was  regarded  as 
a  definite  restriction  on  the  power; 
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ing  any  expenditure  for  any  purpoaey"  in  the  current  political  year, 
exceeding  the  amouvi  of  the  anntud  tax  levy,  the  council  cannot  au- 
thorize any  expenditure  to  be  made  within  the  year  exceeding  the 
limit;  but  they  are  not  forbidden  to  authorize  in  that  year  an  ex- 
penditure to  be  made  in  a  subsequent  year,  for  services  to  be  per- 
formed in  such  subsequent  year.^  The  charter  of  Chicago  contained 
the  provision  that  "no  coniraet  shall  be  made  by  the  common  council, 
and  no  expense  incurred  unless  an  appropriation  shall  have  been 
previously  made  concerning  such  expense"  and  the  comptroller  is 
required  to  submit  each  year  an  estimate  of  the  amount  necessary 
to  defray  the  expenses  of  the  city  for  the  ciurent  year.  With  this 
provision  in  force  the  cUy  made  a  contract  with  a  gas  company  whose 
works  were  already  complete  to  take  gas  for  its  streets  and  public 
buildings  at  a  specified  price  for  the  period  of  ten  years.  This  con- 
tract was  held  invalid  on  the  ground  that  under  the  above  charter 
provision  there  was  no  actual  or  reasonable  necessity  to  make  a  con" 
tract  extending  over  ten  years,  no  appropriation  having  been  made 
commensurate  with  the  obligations  of  the  contract;  and  aside  from 
the  special  provision  of  the  charter,  the  court  inclined  to  the  same 
result  on  the  ground  that  the  power  was  legislative  and  that  the 
council  could  not,  without  any  reasonable  necessity  appearing,  bind 
their  successors  for  ten  years  or  indefinitely.  Drummond,  J.,  added, 
"In  all  cases  of  contracts  to  run  for  years,  the  authority  to  make 
them  should  be  clear.  It  is  better  that  all  parties  should  understand 
there  is  a  limit  to  the  power  of  municipal  bodies  in  such  cases." ' 

and  hence  a  statute  authorizing  the  city  without  express  authority.    Sedquaret 

to  issue  bonds  to  defray  the  expenses  Galena  v.  Oorwith,  48  111.  423 ;  Burr  v, 

of  building  a  bridge  is  subordinate  to,  Carbondale,  76  111.  455, 474.    See  Smith 

and  does  not  override,  the  restriction  v.  Morse,  2  Cal.  524;    Police  Jury  v. 

in  the  charter.     Cumberland  «.   Ma-  Britton,  15  Wall.  566;   anUy  §§   106, 

Suder,  34  Md.  381.  But  see  Butz  v,  113,  193,  194,  195,  196,  210.  Index, 
uscatine,  8  Wall.  (U.  S.)  575;  post,  Funded  Debt,  Sinking  Fund,  The  au- 
§  322.  thorities  on  the  power  of  a  city  to  fund 
'  Weston  V.  Syracuse,  17  N.  Y.  110.  or  refund  its  indebtedness  are  collated 
See  also  Cook  v.  City  of  Buffalo,  1  Clin-  and  examined  in  the  chapter  on  Muni- 
ton's  N.  Y.  Digest,  "Buffalo,"  §  2.  cipal  Bonds,  po«<. 
Limitation  on  rate  of  tax  to  be  annu-  '  Garrison  v,  Chicago,  7  Biss.  480, 
ally  levied  construed.  State  v.  New  Drummond,  J. ;  ante,  §  245.  The  stat- 
Orleans,  23  La.  An.  358.  ute  of  Califomiay  which  declares  that 
Funded  debts.  The  charter  of  a  the  board  of  supervisors  must  not  con- 
city  provided  that  "  no  funded  debt  tract  debts  and  liabilities  which,  added 
shall  oe  contracted."  It  was  decided  to  the  salaries  of  officials,  will  exceed 
that  a  city  bond,  issued  on  time,  for  the  the  revenue  of  the  coimty  for  the  year, 
purchase  of  market  grounds,  was  not  a  does  not  mean  by  ^* revenue**  the  actual 
funded  debt.  Ketchum  v.  Buffalo,  14  amoimt  of  money  received  into  the 
N.  Y.  356.  Meaning  of  "funded  debt"  County  Treasury,  but  the  estimate  of 
and  "funding"  considered  by  jSe2<ien,  J.,  the  board  of  supervisors  of  what  the 
lb.  p.  367,  and  by  Wright,  J.,  p.  378.  revenue  will  be.  Babcock  v.  Goodrich, 
See  anJte,  \  202.  aty  may  fund  valid  47  Cal.  488. 
bonds  and  issue  new  bonds  therefor, 
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§  296  (132).  Special  Oharter  Limitation  as  to  borrowing  Money 
conatmed.  —  The  city  of  Galveston,  under  a  provision  of  its 
charter  authorizing  it  to  construct  sidewalks  and  make  street 
improvements  and  to  reimburse  itself  for  the  expense  from  abut- 
ting lot  owners^  made  a  contract  for  local  improvements  of  this 
character  which  created  a  liability  exceeding  $50,000.  This  con- 
tract was  claimed  by  the  city  to  be  invalid  by  reason  of  another 
provision  of  the  charter,  that  the  council  shall  not  borrow  money 
for  general  purposes  to  an  amount  greater  than  $50,000.  The 
Supreme  Court  of  the  United  States  held  the  objection  to  the 
validity  of  the  contract  not  to  be  well  taken ;  and  the  reasons  for 
its  judgment,  as  stated  by  Mr.  Justice  Strong,  are  given  in  the 
note.* 

§  297  (133).  Prohibitory  Stotnte  construed.  —  Under  a  statute 
which  was  passed  to  prohibit  the  milking  of  contracts  by  unauthorized 
official  agents  for  supplies  for  the  use  of  the  city  of  New  York,  if  a 
contractor  makes  a  contract  without  observing  the  protective  re- 
quirements of  the  statute  and  furnishes  supplies  thereunder,  the 
city  is  not  boimd,  although  the  materials  supplied  were  used  by  it, 
and  an  implied  liability  cannot  be  raised  in  the  face  of  the  words  and 
purpose  of  the  statute.' 


^  Hitchcock  V.  Galveston,  96  U.  S. 
341;  approved,  U.  S.  v.  Fort  Scott, 
99  U.  S.  152.  "The  Umitation,"  says 
Strong y  J.,  in  the  case  first  cited,  ''^is 
upon  the  power  to  borrow  money,  and 
to  borrow  it  for  general  purposes.  It 
implies  that  there  may  be  lawful  pur- 
poses which  are  not  general  in  the  sense 
m  which  that  word  is  used  in  the  char^ 
ter.  An  examination  of  the  whole 
instrument,  and  of  the  numerous  and 
large  powers  conferred  upon  the  coimcil 
as  wdl  as  duties  imposed,  makes  it* 
evident  that  the  provision  could  not 
have  been  intended  to  prohibit  incur- 
ring an  indebtedness  exceeding  the 
sum  named.  It  is  in  no  sense  a  hmita- 
tion  of  the  debt  of  the  city.  If  it  is,  the 
grant  of  power  the  charter  contains  was 
an  idle  thing,  and  the  duties  imposed 
could  not  be  performed.  The  council, 
as  we  have  seen,  is  empowered  to  grade 
and  pave  the  streets,  and  to  construct 
sidewalks.  There  is  no  express  limita- 
tion of  these  powers.  Their  exercise 
necessarily  involves  laige  expenditure. 
Such  expenditure  is,  therefore,  au- 
thorized.   It  is  a  plain  incident  of  the 


power,  and  it  is  a  special  eiroenditure. 
It  is  for  a  new  work,  unlike  the  work  of 
keeping  in  repair.  Conceding  that  it  is 
a  puipose  of  the  act  incorporating  the 
city,  it  cannot  be  regarded  as  a  general 
purpose,  for  if  it  is,  all  purposes  of  the 
charter  are  general.  Grading  a  street 
orinaking  a  sidewalk,  where  none  had 
existed  before,  is  a  special  improve- 
ment, not  like  repairs  of  constant  re- 
currence. By  another  article  of  de- 
fendant's charter  the  city  council  was 
authorized  to  provide  by  ordinance 
special  funds  for  special  purposes,  and 
to  make  the  same  disbursable  onlv  for 
the  purpose  for  which  the  fund  was 
created.  For  these  reasons  we  are  of 
opinion  that  the  limitation  upon  the 
power  of  the  council  to  borrow  for 
general  purposes  did  not  make  the 
agreement  with  the  plaintiffs  invalid.'' 
«  McDonald  v.  New  York,  68  N.  Y. 
23,  distinguishing  Nelson  v.  Mayor,  &c., 
63N.  Y.  535;  and  Aigenti  t;.  San  Fran- 
cisco, 16  Cal.  255,  as  to  implied  liability. 
See  Gould  v.  Paris,  68  Tex.  511 ;  post, 
§§  792,  794;  anU,  §§  288,  note,  290^ 
note. 
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§  298  (134).  Special  Oharter  Provision  conatraed.  —  A  muni- 
cipal charter  provided  that  it  should  not  be  lawful  for  the  city  council 
to  make,  or  authorize  to  be  made,  '*any  contract  for  the  payment  of 
money  beyond  the  current  fiscal  year,"  declaring  every  such  prohibited 
contract  "illegal  and  void."  In  construing  this  language  the  court 
says:  "By  this  section  of  the  charter,  the  legislature  have,  in  the 
most  explicit  manner,  prohibited  the  city  council  from  contracting 
any  debt  beyond  the  fiscal  year.  If  the  city  council  had,  at  the  time 
the  contract  was  made  in  1845,  passed  an  ordinance  that  the  expense 
of  lighting  the  streets  of  the  city  for  that  year  should  be  paid  in  1848, 
by  a  tax  then  assessed  for  that  purpose,  it  would  have  come  within 
the  letter  of  the  prohibition.  It  is  none  the  less  a  violation  of  its 
spirit  that  the  council  did  not  pass  the  ordinance  providing  for  its 
payment  until  1848." ' 

§  299  (139).  Bewarda  for  Apprehension  of  Offendara.  —  The 
governing  body  of  a  municipal  corporation  (which  has  express  power 
to  protect  the  property  and  promote  the  welfare  of  its  inhabitants) 
may,  it  has  been  held,  oflFer  a  reward  for  the  detection  of  ofiFenders 
against  the  general  safety  of  its  people,  as,  for  example,  those  guilty 
of  the  crime  of  arson  within  the  corporate  limits.'    The  contrary 


*  Per  CaldtDellf  J.,  Jonas  v.  Cincin- 
nati, 18  Ohioi  318,  322 ;  distinguished, 
Richmond  v.  McGirr,  78  Ind.  192,  197. 
Construction  of  similar  provision  in 
other  charters.  Goodrich  v.  Detroit,  12 
Mich.  279;  Philadelphia  v.  Flaniean, 
47  Pa.  St.  21 ;  Johnson  v.  Philadelphia, 
lb.  382:  Wallace  v.  San  Jose,  29  Cal. 
180 ;  Bladen  v.  Philadelphia,  60  Pa.  St. 
464,  construing  an  act  applying  to  the 
city  .to  the  effect  that  no  debt  shall  be 
binoing  unless  authorized  by  law  or 
ordinance,  and  a  sufficient  appropria- 
tion therefor  be  made.  Where  a  charter 
forbade  a  city  to  contract  a  debt  exceed- 
ing in  any  one  year  the  revenue  for  that 
year,  a  contract  for  a  term  of  thirty 
years  for  Uie  use  of  water  was  held  to 
create  a  liability  to  the  full  extent  of 
the  term,  and  that  as  the  aggregate 
liability  was  in  excess  of  the  revenue 
of  any  one  year  the  contract  was  void. 
Niles  Water  Works  v.  Niles,  59  Mich. 
311.  See  anlCy  §  196,  on  the  question 
whether  contracts  calling  for  future 
periodical  payments  constitute  ''debt'' 
within  the  meaning  of  the  constitu- 
tional limitations,  and  §  210,  as  to 
constitutional  limitations  of  indebted- 
ness based  upon  income  and  revenue. 


*  Crawshaw  v.  Roxbury,  7  Gray 
(Mass.),  324,  374 ;  York  v.  Forscht,  23 
Pa.  St.  391 ;  Shaub  v.  Lancaster,  156 
Pa.  St.  336,  362;  Mead  v.  Boston,  3 
Gush.  (Mass.)  404.  In  Freeman  v. 
Boston,  5  Mete.  (Mass.)  56,  where  it 
was  held  that  the  person  claiming  the 
reward  had  not  brought  himself  within 
the  terms  of  the  offer,  a  doubt  was  sug- 
gested whether  the  board  of  aldermen 
by  their  general  ^wers  or  otherwise 
had  authority  to  bind  the  city  by  such 
an  offer  of  a  reward  for  the  detection 
of  incendiaries;  but  the  court  had  no 
occasion  to  consider  the  point.  In 
Brown  v.  Bradlee,  156  Mass.  28,  where 
selectmen  of  a  town  were  held  person- 
ally liable  for  a  reward  offered  by  them 
as  selectmen  for  the  detection  of  the 
offender  in  a  shooting  case,  the  court, 
Holmes,  J.,  said:  "No  doubt  the  in- 
strument would  bind  the  town  if  made 
with  authority  and  intent  to  bind  it." 
Shaub  V.  Lancaster,  156  Pa.  St.  366, 
held  that  a  resolution  of  a  city  council 
authorizing  the  mayor  to  offer  a  reward 
for  the  arrest  and  conviction  of  incen- 
diaries is  only  binding  on  the  city  for  a 
reasonable  time,  and  that  seventeen 
years  was  not  a  reasonable  time.     In 
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doctrine  has  also  been  held.^  If  the  reward  be  offered  by  the  mayor 
of  a  city  which  has  such  power,  it  may  be  ratified  by  the  city  council 
subsequently,  and  is  binding  upon  the  city,  though  not  so  ratified 
until  after  the  perfonnance  of  the  service  for  which  the  reward  is 


Loring  17.  Boston,  7  Mete.  (Mass.)  409, 
the  court,  while  apparently  treating  an 
offer  of  a  reward  for  the  detection  of 
incendiaries  as  a  valid  one,  regarded 
the  oflfer  as  lapsed  after  three  years, 
eight  months. 

An  oflfer  of  a  reward  is  revocable  at 
any  time  before  its  terms  have  been 
complied  with,  and  may  be  revoked  in 
the  same  manner  in  which  it  was  made ; 
it  is  immaterial  that  the  claimant  of 
the  reward  was  ignorant  of  its  with- 
drawal. Shuey  v.  United  States,  92 
U.  S.  73.  Such  an  offer  is  not  void 
for  ambiguity,  and  entitles  a  person  to 
the  rewuti  who  gives  information  to 
the  police  officers  of  the  city  upon 
whicn  the  incendiary  is  arrested,  he 
being  afterwards  convicted.  In  People 
V.  Holly,  119  Mich.  637,  quoting  the 
text,  where  an  oflfer  of  a  reward  by  a 
village  for  the  conviction  of  persons 
committing  arson  within  the  village 
limits  was  sustained,  the  court  held 
that  the  ''general  welfare  clause"  in 
a  charter  was  sufficiently  broad  to 
confer  authority  upon  the  municipal- 
ity to  oflfer  rewards  for  the  conviction 
of  offenders  committing  crimes  which 
aflfected  the  g;eneral  safety  and  welfare 
of  the  municipality  or  its  inhabitants. 

^  The  power  of  towns  in  Maine  to 
offer  rewards  denied.  Gale  v.  South 
Berwick,  51  Me.  174  (reward  for  the 
detection  of  a  murderer).  See  Lee 
V.  Fleminsburg,  7  Dana  (Ky.),  59 
(apprehension  of  felon),  and  Ix)veland 
V.  Detroit,  41  Mich.  367.  In  /oimi,  it  is 
held  that  "in  the  absence  of  express 
stattUory  authority  a  city  has  no  power 
to  offer  a  reward  for  the  apprehension 
of  criminals,  such  power  not  bein§  in- 
cluded in  the  general  authority  given 
to  the  city  council  to  pass  ordinances 
for  the  preservation  ofpeace  and  good 
order  in  the  city."  Hawk  v.  Marion 
Co.,  48  Iowa,  472  (conviction  of 
thieves);  Hanger  v.  Des  Moines,  52 
Iowa,  193  (reward  for  the  detection  of 
a  murderer),  ^m  Kentucky,  Pattonv. 
Stephens,  14  Bush  (Ky.),  324  (detec- 
tion of  embezzler),  wnere  the  court 
says:  ''The  power  to  pass  all  needful 
by-laws  and  ordinances  for  the  due  and 
effectual  administration  of  justice  in 
said  city/'  and  to  "legislate  upon  all 


subjects  which  the  good  government  of 
said  city  shall  require,"  does  not  au- 
thorize an  appropriation  of  money 
to  enforce  laws  of  the  Commonwealth, 
wherein  every  other  community  thereof 
has  the  same  interest.  In  New  Hamp- 
shire,. the  power  to  oflfer  rewards  for 
oflfenders  is  conferred  upon  towns  by 
statute.  It  is  there  held  that,  under 
the  statute,  a  reward  cannot  be  claimed 
for  services  rendered  before  it  is  oflfered. 
Abel  V.  Pembroke,  61  N.  H.  357; 
Janvrin  v.  Exeter,  48  N.  H.  83.     - 

The  Constitution  of  Florida  author- 
izes the  imposition  of  taxes  for  "cor- 
poration purposes  and  for  no  other  pur^ 
posCf*'  and  tne  courts  there  hold  that 
cities  are  not  liable  to  pay  rewards 
oflfered  for  the  detection  and  punish- 
ment of  criminals.  Muiphy  v.  Jack- 
sonville, 18  Fla.  318.  A  county  in 
Indiana  has  no  such  power.  Grant 
County  Commissioners  v.  Bradford,  72 
Ind.  455.  The  power  of  towns  to  oflfer 
rewards  for  the  detection  of  offenders 
is  also  denied  in  Yii^ginia.  Winchester 
V.  Redmond,  93  Va.  711 ;  in  Connecti- 
cut,  Crofut  V,  Danbiuy,  65  Conn.  294 
(an  arson  case) ;  and  in  the  District  of 
Columbia,  Baker  v,  Washington,  7  D.  C. 
134,  holding  that  the  city  had  no  au- 
thority to  offer  a  reward  for  the  cap- 
ture of  the  slayer  of  President  Lincoln. 
In  People  v.  Holly,  119  Mich.  637, 
where  tne  power  of  a  municipality  to 
offer  rewards  for  the  conviction  of 
offenders  was  sustained  in  a  case  of 
arson,  it  was  pointed  out  that  in  the 
cases  above  cited  where  the  existence 
of  such  authority  was  denied,  the 
offences  were  agiunst  the  general  crim- 
inal law  of  the  State,  and  affected  the 
public  of  the  State  rather  th^ji  the 
property  and  inhabitants  of  the  mu- 
nicipality, and  the  distinction  seems  to 
have  been  recognized  that  while  a 
municipality  may  offer  rewards  for  the 
detection  and  conviction  of  offenders 
whose  offences  were  of  such  a  nature  as 
to  affect  the  general  welfare  of  the 
municipality,  yet  where  the  offences 
were  directed  against  the  general  pub- 
lic, the  power  of  the  municipality  under 
the  general-welfare  douse  to  oflfer  a  re- 
ward does  not  exist. 
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claimed.^  A  promise  to  reward  an  officer  for  doing  that  which,  with- 
out such  reward,  it  was  his  duty  to  do,  is  void.  Such  a  promise  is, 
on  general  principles,  wUhoiU  consideration,  if,  indeed,  it  be  not 
illegal.^  Therefore  a  watchman  of  a  city  who,  while  in  the  dis- 
charge of  his  duty  as  such,  discovers  a  person  in  the  act  of  committing 
a  crime,  cannot  recover  from  the  city  a  reward  oflFered  by  it.' 

§  300  (140).  PubMc  BnUdinffB.  —  Power  to  the  officers,  or  to  one 
of  the  departments  of  a  municipal  corporation,  to  provide  for  repairs 
to  ptiblic  buildings,  does  not  give  authority  to  erect  a  new  building, 
and  certainly  not  a  large  and  expensive  edifice.^  But  power  to  a 
municipal  corporation  to  build  or  repair  carries  with  it  the  right  to 
determine  plan  and  mode.^ 


*  CrawBhaw  v.  Roxbury,  7  Gray 
(Mass.)  374.  Under  a  statute  author- 
izing the  mayor  and  city  council  of  any 
city,  or  the  selectmen  of  any  town,  to 
offer  and  pay  from  the  treasury  of  such 
city  or  town  a  suitable  reward^  not  ex- 
ceeding $300,  for  apprehending  and 
securing  a  person  chaiged  with  a  capi- 
tal or  other  high  crime,  any  city  or  town 
may  be  boimd  by  an  offer  of  a  reward 
in  such  cases;  and  an^r  person  who 
performs  the  service,  reiving  upon  such 
offer,  may,  in  action  of  assumpsitf  re- 
cover the  amount  offered  of  such  city 
or  town.  Janvrin  v,  Exeter,  48  N.  H. 
83.  If  two  persons  jointly  perform  the 
service,  they  must  be  joined  as  plain- 
tiffs. Ih.  Requisites  of  declaration 
where  reward  is  offered  by  a  town,  see 
Codding  t;.  Mansfield,  7  Grav,  272.  In 
order  to  recover  the  reward  the  jUairir- 
tiff  must  in  general  prove  performance 
according  to  the  terms  of  the  advertiee- 
meni.  See  Neville  v.  Kelly,  12  C.  B. 
N.  B.  740;  Smith  v.  Moore,  1  C.  B. 
438 ;  Thatcher  v.  England,  3  C.  B.  254 ; 
England  v.  Davidson,  11  A.  &  E.  856; 
Lancaster  v.  Walsh,  4  M.  A  W.  16; 
Fallick  V.  Barber,  1  M.  A  S.  108;  Wil- 
liams V,  Carwardine,  4  B.  &  Ad.  621 ; 
Turner  v.  Walker,  L.  R.  1  Q.  B.  641 ; 
8.  c.  L.  R.  2  Q.  B.  301 ;  Lockhart  v, 
Barnard,  14  M.  A  W.  674;  Bent  v. 
Wakefield,  Ac.  Bank,  C.  R.  4  C.  P.  Div. 
1 ;  Carlill  v.  Carbolic  Smoke  Ball  Co., 
[1892]  2  Q.  B.  484.  As  to  rewards, 
discovery  or  conviction  of  criminals  in 
Canada,  see  Biggar's  Municipal  Majiual, 
(1900)  p.  803. 

«  Stotesbuiy  v.  Smith,  2  Burr.  921, 
924;  Harris  v.  Watson,  Peake,  72;  3 
Kent  Com.   185;    Stilk  v.  Myrick,  2 


Campb.  317;  Bridge  v.  Cage,  Cro.  Jac. 
103.  See  chapter  on  Corporate  Officers, 
post,  §§  426,  427. 

'  rool  V.  Boston,  5  Cush.  (Mass.) 
219;  Gilmore  v.  Lewis,  12  Ohio,  281; 
Means  y.  Hendershott,  24  Iowa,  78; 
chap,  xi.,  post. 

*  Peterson  v.  Mayor  of  New  York, 
Ac,  17  N.  Y.  449,  455,  per  Denio,  J. 
Contract  between  city  and  county  in 
respect  to  public  buildings.  Beigen  v. 
Clarkson,  6  N.  J.  L.  352;  De  Witt  v. 
San  Francisco,  2  Cal.  289.  Minnesota 
Act  ''to  provide  additional  means  for 
completing  and  furnishing  the  court 
house  and  city  hall  builoing  now  in 
process  of  erection  in  the  city  of  Min- 
neapolis,'' Ac.,  though  special  in  form, 
was  held  to  be  (imder  the  circum- 
stances) general  in  fact  within  the 
meaning  of  the  Constitution  prohibit- 
ing special  legislation.  State  v.  Cooley, 
56  Minn.  540.  See  ante,  §§  142,  163, 
where  this  case  is  fully  discussed  in 
relation  to  its  bearing  on  the  constitu- 
tional prohibitions  of  special  legisla- 
tion. In  Georgia,  it  has  been  heldthat 
the  power  to  biuld  a  school  house  is 
within  the  scope  of  the  general  power 
of  a  municipal  corporation  in  that  State, 
without  express  authorit]^,  unless  the 
charter  forbids.  Carters^olle  v.  Baker, 
73  Ga.  686. 

»  Ely  V,  Rochester,  26  Barb.  (N.  Y.) 
133;  BeU  r.  PlatteviUe,  71  Wis.  139. 
An  unrestricted  power  to  purchase  real 
estate  for  the  erection  of  public  build- 
ings held  to  give,  bv  implication,  the 
exclumve  risht  to  tne  city  counol  to 
determine  tne  expediency  of  purchas- 
ing, the  power  to  purchase  on  credit 
and  to  issue  bonds  for  the  purchase 
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§  301  (141).    PoMce    Powers   and    BegnlationB.  —  Many   of  the 
powers  exercised  by  municipalities  fall  within  what  is  known  as 


money.  Richmond  v,  McGirr,  78  Ind. 
192 ;  ante,  §  280.  As  to  power  to  build 
town  hou8e,  French  v,  Quincy,  3  Allen, 
9.  Power  to  erect  buildings  necessary 
for  the  city's  use  authorises  the  erec- 
tion of  a  city  halL  Wright  v,  San 
Antonio  rXex.  ttv.  App.),  50  S.  W.  406. 
Incidental  power  to  provide  suitable 
accommodations  for  the  transaction  of 
the  business  of  the  corporation.  Peopie 
V.  Harris,  4  Gal.  9.  See  Vanover  v. 
Davis,  Jus.  of  Terrell  Co.,  27  Ga.  354 ; 
chapter  on  Corporate  Property^  vost. 

In  Callam  v.  Si^ginaw,  50  Mien.  7,  a 
taxpayer  filed  a  bill  for  an  injunction 
to  restrain  the  issue  of  bonds  of  the  city 
of  Saginaw  to  pay  for  the  erection  of  a 
court  nouee  for  the  county  at  the  sole  ex- 
pense of  a  cUyy  under  an  act  axUhoriz- 
ing  ettch  action.  The  court,  Campbell, 
J.,  said:  ''It  is  claimed,  and  is  true, 
that  the  legislature  cannot  compel  a 
city  to  bear  ths  whfAe  expense  of  county 
buildings  (see  anU,  §§  119,  120).  .  .  . 
The  question  therefore  arises  whether 
a  city  can  be  authorized  to  raise  by  cor- 
porate funds  and  taxes  the  entire 
money  required  for  a  court  house  for 
the  county.  ...  No  precedents  have 
been  found  precisely  analogous.  The 
power  is  rested  by  the  defence  on  the 
validity  of  city  expenditures  for  pui^ 
poses  of  a  pubfic  character  which  make 
a  city  more  desirable  as  a  residence, 
promote  its  improvement  and  the  in- 
crease of  its  taxable  property,  and  add 
to  the  comforts  or  prosperity  of  its  in- 
habitants. .  .  .  There  is  no  lack  of 
authority  for  allowing  municipal  cor- 
porations to  aid,  or  m  some  cases  to 
establish,  improvements  which  are  not 
purely  for  municipal  purposes.  ...  It 
is  also  very  common,  both  in  this  coun- 
try and  in  England,  from  which  we 
have  drawn  the  principles  of  our  com- 
mon law,  for  cities,  in  building  their 
municipal  buildinp,  to  furnish  accom- 
modations, gratuitously  or  otherwise, 
for  public  officers  and  bodies  which  do 

not  represent  the  city The  question 

whether  the  city  of  Saginaw,  which 
must,  at  the  present  ratio  of  taxation, 
bear  about  one-fifth  of  the  expense  of 
a  court  house,  may  be  authorized  to 
raise  money  enough  to  build  the  whole 
of  it.  does  not  therefore  seem  to  be  so 
mucn  whether  it  can  raise  anything 
more  than  its  ratable  proportion  for 
what  is  not  strictly  a  municipal  pur- 


pose, but  how  much  it  can  raise  with- 
out violating  principle.  It  seems  to  us 
that  if  the  door  can  be  opened  at  all, 
this  is  not  a  matter  for  tlie  courts  to 
decide.  The  legislature  cannot  compel 
a  city  to  be  generous  to  the  State  or 
county ;  but  we  do  not  think  the  Con- 
stitution forbids  a  city,  if  authorized 
by  statute,  from  determining  for  itself 
whether  such  an  investment  of  city 
money  for  purposes  in  which  the  city 
is  directly  concerned  in  part,  will  not 
be  wise  and  profitable.  If  it  may  put 
up  handsome  instead  of  mean  buildings 
for  its  own  uses,  and  may  accommo- 
date the  county  in  those  buildings  upon 
as  easy  terms  as  it  chooses,  we  do  not 
see  that  what  is  now  proposed  involves 
substantially  any  very  different  prin- 
ciple." The  action  of  the  court  below 
in  dismissing  the  bill  was,  however,  re- 
versed on  other  grounds. 

Under  the  Constitution  of  Tennessee 
(art.  ii.  $  29),  city  or  "municipal  pur- 
poses and  county  purposes  are  sepa- 
rate and  distinct  things,  and  taxes 
levied  as  county  revenues  cannot  be 
paid  over  to  a  city  for  ci^  purposes." 
Knoxville  v.  Lewis,  12  Lea  (Tenn.), 
180. 

Council  have  power  to  fit  up  and 
furnish  the  room  in  which  they  meet, 
and  tne  court  refused  to  enjoin  them 
from  furnishing  the  council  chamber 
with  portraits  of  the  governors  of  the 
State.  Reynolds  v.  Mayor  of  Albany, 
a  Barb.  (N;  Y.)  597;  People  v.  Rems, 
4  Gal.  9 ;  but  see  Hodges  v.  Buffalo,  2 
Denio,  110;  Stetson  v.  Kempton,  13 
Mass.  272,  per  Parker,  C.  J.  Proper 
uses  of  public  buildings.  Scofield  v. 
8th  School  District,  27  Conn.  499; 
French  v.  Quincy,  3  Allen,  9.  Market 
houses,  post,  §§  699-704,  976.  Equity 
will  not  interfere  to  prevent  the  erec- 
tion of  suitable  public  buildings  un- 
less the  provisions  of  the  charter  for- 
bid. Torrent  v.  Muskegon,  47  Mich. 
115. 

In  organizing  a  county  the  legisla- 
ture may  delegate  the  authority  to 
locate  the  county  seat  to  the  county 
commissioners.  Rice  v.  Shay,  43  Mich. 
380.  But  the  county  seat  cannot 
be  changed  at  the  will  of  the  county 
board  alter  they  have  canvassed  the 
vote  and  locatea  it  in  accordance  with 
the  result.  People  v.  Benzie  Co.,  41 
Mich.  6;  Attorney-General  v.  Lake  Co., 


Digitized  by 


Google 


554 


MUNICIPAL  CORPORATIONS 


§301 


the  pdice  power  of  the  State,^  and  are  delegated  to  them  to  be  exer- 
cised for  the  public  good.    Of  this  nature  is  the  authority  to  suppress 


33    Mich.    289:    Attorney-General   v. 
Benzie,  34  Mich.  211. 

'  Ante,  chap.  iv.  The  power  of  a 
corporation  to  exercise  voltce  jurisdio- 
turn  is  a  power  delegated  by  the  State. 
Cranston  v.  Augusta,  61  Ga.  572.    The 

Eolice  power  of  a  State  is  not  impaired 
y  the  Fourteenth  Amendment  to  the 
Ck>nstitution  of  the  United  States. 
Barbier  v,  Connolly,  113  U.  S.  27. 
Minneapolis  &  St.  Louis  Ry.  Go.  v. 
Beckwith,  129  U.  S.  26.  Guthrie. 
Fourteenth  Am.,  chap,  iii.,  collects  and 
states  the  cases  on  this  point.  Ordi- 
nance of  San  Francisco  prohibiting 
washing  ajid  ironing  in  public  laun- 
dries within  a  specmed  district,  from 
ten  o'clock  at  night  to  six  in  the  morn- 
ing held  valid  under  the  police  power. 
Barbier  v.  Connolly,  113  U.  S.  27; 
Soon  ffing  V,  Crowley,  113  U.  S.  703. 
See  full  discussion  in  New  Orleans  Gas 
Co.  V.  Louisiana  Light  Co.,  115  U.  S. 
650,  661 ;  Butchers'  Union  Co.  v.  Crea- 
cent  aty,  Ac.  Co.,  Ill  U.  S.  746 
(slaughter-house  case) ;  Ex  varte  Byrd, 
84  Ala.  17  (prohibiting  sale  of  fresh 
meats  at  retail,  outside  of  the  citv 
markets);  Index,  Fourteenth  Amend' 
merU;  infra,  §  302. 

An  act  prohibiting  the  manufcLcture 
and  sale  of  oleomargarine  or  keeoing  the 
same  witn  intent  to  sell,  is  valid  as  a 
Intimate  exercise  of  the  police  power 
of  the  State,  and  is  not  in  conflict  with 
the  Fourteenth  Amendment  of  the 
Federal  Constitution.  Powell  v.  Com- 
monwealth, 114  Pa.  St.  265.  Affirmed 
by  Supreme  Court  of  the  United  States, 
127  XL  S.  678 ;  s.  p.  State  v.  Addington, 
77  Mo.  110.  Contra:  People  v.  Marx, 
99  N.  Y.  377.  See  also  Matter  of 
Jacobs,  98  N.  Y.  98  (prohibiting  manu- 
facture of  cigars  in  tenement  houses^ ; 
and  the  views  of  Mr.  Justice  Field  m 
Munn  V.  Illmois,  94  U.  S.  113,  313,  442, 
and  in  Powell  v.  Pennsylvania,  127 
U.  S.  687.  More  fully  see  ante,  chap.  iv. 
on  Constitutional  Limitations,  and 
chapter  on  Public  Utilities,  post;  Index, 
Police  Power  and  RegidaHona;  Guthrie, 
Fourteenth  Am.,  87,  88.  "The  regu- 
lation of  municipal  corporations  is 
within  the  almost  unlimited  power  of 
the  legislatures  "  of  the  States.  lb,  116. 
We  cannot  refrain  from  expressing 
our  full  concurrence  in  the  views  and 
conclusions  of  the  Court  of  Appeals  of 
New  York  in  People  r.  Marx,  99  N.  Y. 


377.  It  will  not  escape  observation  that 
the  Court  of  Appeals  of  New  York  and 
the  Supreme  (>ourt  of  Pennsylvania 
reached  opposite  conclusions  on  a  ques- 
tion relating  so  vitally  to  the  natural, 
inalienable,  and  primordial  rights  of  the 
citizen.  The  judgment  of  the  Supreme 
Court  of  Pennsylvania  sustaining  the 
Act  of  1885  was  affirmed  by  the  Su- 
preme Court  of  the  United  States ;  and 
on  like  pounds,  if  the  New  York  stat- 
ute (which  was  in  judgment  in  the  case 
of  People  V.  Marx)  had  been  before  the 
Supreme  Ck)urt  of  the  United  States, 
its  validity  would  have  been  upheld, 
unless  the  Supreme  Court  had  followed 
the  iudgment  of  the  Court  of  Appeals. 
We  nave,  at  all  events,  that  which  is 
regarded  as  a  fundamental  right  in 
New  York  considered  not  to  be  such  in 
Pennsylvania.  The  Pennsylvania  Act 
of  1885,  under  which  Powell  was  con- 
victed, makes  the  manufacture  and 
sale  of  oleomargarine,  though  open  and 
unconcealed,  a  crime.  We  cannot  but 
express  our  regret  that  the  Constitu- 
tion of  any  of  the  States,  or  that  of  the 
United  States,  admits  of  a  construc- 
tion that  it  is  competent  for  a  State 
legislature  to  suppress  (instead  of  reg- 
ulating) imder  nne  and  imprisonment 
the  business  of  manufacturing  and  sell- 
ing a  harmless  and  even  wholesome 
article,  if  the  legislature  chooses  to 
affirm,  contrary  to  the  fact,  that  the 
public  health  or  public  policy  requires 
such  suppression.  The  record  (»  the 
conviction  of  Powell  for  selling  without 
any  deception  a  healthful  and  nutri- 
tious article  of  food  makes  one's  blood 
tingle. 

A  State  may,  in  the  exercise  of  its 
police  powers,  protect  the  public  against 
the  deception  and  fraud  that  would 
be  involved  in  the  sale  within  its  limits 
for  purposes  of  food  of  a  compound 
(oleomargarine)  that  had  been  so  pre- 
pared as  to  make  it  appear  to  be  what 
it  was  not.  Plumle]^  v,  Massachusetts, 
155  U.  S.  461,  reviewing  the  cases. 
Where  the  owner  of  property  devotes 
it  to  a  use  in  which  the  public  have 
an  interest,  he  in  effect  grants  to  the 
public  an  interest  in  such  use,  and 
must,  to  the  extent  of  that  interest, 
submit  to  be  controlled  by  the  public 
for  the  common  good,  so  long  as  he 
maintains  the  use.  Budd  v.  New  York, 
143  U.  S.  517,  where  it  was  held  that 
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nuisances,  preserve  health,  prevent  fires,  to  regulate  the  use  and 
storing  of  dangerous  articles,  to  establish  and  control  markets,  and 
the  like.  These  and  other  similar  topics  will  be  considered  in  appro- 
priate places.  But  it  may  here  be  observed  that  every  citizen  holds 
his  property  subject  to  the  proper  exercise  of  this  power,  either  by 
the  State  legislature  directly,  or  by  public  or  municipal  corporations 
to  which  the  legislature  may  delegate  it.^  Laws  and  ordinances  relat- 
ing to  the  comfort,  health,  convenience,  good  order,  and  general  wel- 
fare of  the  inhabitants  are  comprehensively  styled  "Police  Laws  or 
Regulations."  It  is  well  settled  that  laws  and  regulations  of  this  char- 
acter, though  they  may  disturb  the  enjoyment  of  individual  rights, 
are  not  unconstitutional,  though  no  provision  is  made  for  compen- 
sation for  such  disturbances.  They  do  not  appropriate  private  prop- 
erty for  public  use,  but  simply  regulate  its  use  and  enjoyment  by  the 
owner.  If  he  suffers  injury,  it  is  either  damnum  absqtie  injuria,  or,  in 
the  theory  of  the  law,  he  is  compensated  for  it  by  sharing  in  the  gen- 
eral benefits  which  the  regulations  are  intended  and  calculated  to 
secure.  The  citizen  owns  his  property  absolutely,  it  is  true;  it  can- 
not be  taken  from  him  for  any  private  use  whatever,  without  his  con- 
sent, nor  can  it  be  taken  for  any  public  use  without  compensation ; 
still  he  owns  it  subject  to  this  restriction,  namely,  that  it  must  be  so 
used  as  not  unreasonably  to  injure  others,  and  that  the  sovereign  au- 
thority may,  by  police  regulations,  so  direct  the  use  of  it  that  it 
shall  not  prove  pernicious  to  his  neighbors,  or  the  citizens  generally. 
These  regulations  rest  upon  the  maxim,  Salus  popvii  supreme  est  lex. 
This  power  to  restrain  a  private  injurious  use  of  property,  is  essen- 
tially different  from  the  right  of  eminent  domain.  It  is  not  a  taking 
of  private  property  for  public  use,  but  a  salutary  restraint  on  a 
noxious  use  by  the  owner,  contrary  to  the  maxim,  Sic  vtere  tuo  ut 
alienum  non  l/Bdas? 

an  act  of  the  legislature  fixing  a  maxi-  ^  McKibbin  v.  Fort  Smith,  35  Ark. 
mum  charge  for  elevating  grain  was  a  352 ;  Textor  v.  Baltimore  &  O.  R.  R. 
proper  exercise  of  the  police  power  of  Co.^  59  Md.  63  (gates  at  railroad 
the  State ;  aff'g  Munn  v.  Illinois,  supra,   crossings). 

Mr.  Justice  Brewer,  with  whom  con-  '  Baker  v.  Boston,  12  Pick.  (Mass.) 
curred  Justices  Fidd  and  Brown,  dis-  184  (as  to  nuisances);  Wadleigh  v. 
sented,  and  said  that  the  vice  of  the  Gillman,  12  Me.  403  (as  to  wooden 
doctrine  approved  by  the  court  is,  buildings):  Vanderbilt  v,  Adams, 
"that  it  places  a  pubhc  interest  in  the  7  Cow.  (N.  Y.)  349  (as  to  haii)or 
use  of  property  upon  the  same  basis  as  regulations,  where  the  general  principle 
a  public  use  of  property.''  Brass  v.  upon  which  police  laws  rest  is  very 
Stoeser,  153  U.  S.  391  (North  Dakota  satisfactorily  discussed  by  Woodworth, 
Grain  Elevator  case),  approved  and  J.);  Commonwealth  v,  Alger,  7  Cush. 
followed  Munn  v,  lUinois  and  Budd  TMass.),  53,  84  (valuable  opinion  by 
V.  New  York,  Justices  Brewer,  Fidd,  Shaw,  C.  J.) ;  Fisher  v.  McGirr,  1  Gray 
Jackson,  and  White  dissenting.  Chap-  (Mass.)  1 ;  Commonwealth  v.  Tewks- 
ter  on  Public  Utilities,  po«i,  buiy,  11  Met.   (Mass.)  55;    Salem  v. 
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Eastern  Railroad,  98  Mass.  431; 
Watertown  v.  Mayo,  109  Mass.  315; 
Dingley  v.  Boston,  100  Mass.  544; 
Cobb  V.  Boston,  112  Mass.  181;  Ban- 
croft V.  Cambridge,  126  Mass.  438; 
Welch  V.  Boston,  126  Mass.  442 ;  Little 
Rock  V,  Barton,  33  Ark.  436,  citing  and 
approving  text ;  Hollingsworth  v.  Par- 
ish of  Tensas,  17  Fed.  Rep.  109; 
Coates  V.  .Mayor,  &c.  of  New  York,  7 
Cow.  (N.  Y.)  585  (as  to  ordinance  pro- 
hibiting the  interment  of  the  dead 
within  the  citjr) ;  Goszler  v,  Geoi^etown, 
6  Wheat.  (U.  S.)  593  (as  to  power  to 
grade);  Winter  v.  Montgomery,  83 
Ala.  589  (removal  of  veranda  over 
street) ;  Frazer  v.  Chicago,  186  HI.  480, 
quoting  text. 

The  power  to  regulate  the  kee^^ing 
of  dogs  and  to  enforce  such  regulations 
by  forfeitures,  fines,  and  penalties  is 
recognized  as  one  within  the  police 
power.  Faribault  v.  Wilson,  34  Minn. 
254.  The  Ic^slature  may,  it  seems,  pass 
an  act  limiting  the  height  of  dweUing- 
houses  in  cities.  The  New  York  Act  of 
1885  construed  not  to  extend  to  build- 
ings designed  for  hotels.  People  v. 
D'Oench,  111N.Y.359. 

In  the  case  of  the  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  Mr.  Justice 
Bradley f  speaking  for  the  court,  said: 
"Whatever  differences  of  opinion  may 
exist  as  to  t^  extent  and  boundaries  of 
the  police  power,  and  however  difficult 
it  may  be  to  render  a  satisfactory  defini- 
tion of  it,  there  seems  to  be  no  doubt 
that  it  does  extend  to  the  protection  of 
the  lives,  health,  and  property  of  the 
citizens,  and  to  the  preservation  of  good 
order  and  the  public  morals."  See  also 
New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  661;  Index,  Paice 
Power. 

Prohibitory  liquor  laws  valid,  Berte- 
meyer  v.  Iowa,  18  Wall.  129 ;  Foster  v. 
Kansas,  1 12  U.  S.  201 ;  Kidd  v.  Pearson, 
128  U.  S.  1 ;  Mugler  v.  Kansas,  123  U.  S. 
623;  Bowman  v.  Chicago  N.  W.  R.  Co., 
125  U.  S.  465,  sustaimng  a  statute  of 
a  State  prohibiting  common  carriers 
from  bringing  intoxicating  licjuors  into 
the  State  without  first  having  a  cer- 
tificate from  the  county  auditor  that 
the  consignee  is  authonzed  to  sell  in 
the  county.  Guthrie,  Fourteenth  Am. 
85-87.  See  also  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659.  In  the  last 
case  Mr.  Justice  Swayne  says:   "Per- 


haps the  most  striking  application  of 
the  police  power  is  in  the  destruction 
of  buildings  to  prevent  the  spread  of  a 
conflagration.  This  right  existed  by 
the  common  law,  and  the  owner  was 
entitled  to  no  compensation.  2  Kent 
CJom.  339  (marg.  paging),  and  notes  1 
andaand  6";  po««,  §§  1632-1635. 

It  is  within  the  police  power  of  the 
State  to  authorize  the  channel  of  a 
river  to  be  turned  or  straightened,  in 
order  to  protect  from  threatened  inun- 
dation a  populous  portion  of  the  State ; 
and  such  work  is  of  a  public  character. 
Green  v.  Swift,  47  Cal.  536.  In  such 
case  the  authority  of  the  State  is  none 
the  less  in  degree,  even  if  the  inhabi- 
tants of  the  district  to  be  protected  did 
not  constitute  a  body  politic.  Th,  A 
power  ''to  make  and  establish  rules  for 
the  regulation  of  jut  or  bay  whidows" 
does  bot  authorize  the  council  to  pass 
an  ordinance  granting  permission  to 
an  individual  to  construct  a  bay 
window  projecting  beyond  the  building 
line.  Reimer's  Appeal,  100  Pa.  St.  182. 
See  posi,  §§  1182-1184. 

Speaking  of  turnpike  ads,  paving 
acts,  &c..  Lord  Kenyan,  in  the  case 
of  Governor,  Ac.  v.  Meredith,  4  Term 
Rep.  790, 796,  says :  ''Some  individuals 
suffer  an  inconvenience  under  all  these 
acts  of  parliament;  but  the  interests 
of  individuals  must  give  way  to  the 
accommodation  of  the  public.''  And 
per  BvUer,  J.,  in  the  same  case :  "There 
are  many  cases  in  which  individuals 
sustain  an  injury  for  which  the  law 

gives  no  action;  for  instance,  pulling 
own  houses,  or  raising  bulwarxs,  for 
the  preservation  and  defence  of  the 
kingaom  against  the  king's  enemies." 
But  'Hhe  law  will  not  allow  the  right  of 
property  to  be  invaded  under  the  guise 
of  a  police  regulation  for  the  preserva- 
tion of  health,  when  it  is  mamfest  that 
such  is  not  the  object  and  purpose  of  the 
regulation."  Per  WUde,  J.,  in  Austin 
t7.  Murray,  16  Pick.  126;  Green  v. 
Savannah,  6  Ga.  1 ;  People  v,  Hawley, 
3  Mich.  330;  Ames  v.  P.  H.  L.  Co.,  11 
Mich.  139.  The  extent  of  the  police 
power  will  be  further  discussed  m  the 
chapter  on  Ordinances,  post.  See  also 
Cooley,  Const.  Lim.  572-594 ;  Guthrie, 
Fourteenth  Am.  52-102.  How  far  and 
when  cities,  in  executing  police  duties, 
are  agents  of  the  State,  and  not  of  the 
municipality.    See  Buttrick  v.  Lowell, 
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must  he,iti8  nevertheless  svbject,  like  all  other  legislative  powers,  to  the 
paramount  authority  of  the  State  and  Federal  Constitviions.  A  right 
conferred  or  protected  by  the  Constitution  cannot  be  overthrown  or 
impaired  by  any  authority  derived  from  the  police  power.  Thus  the 
police  power  of  the  State  must  be  exercised  in  subordination  to  the 
Federal  Constitution,  and,  as  was  held  by  the  Supreme  Court  of  the 
United  States,  in  respect  to  State  laws  forbidding  the  transportation 
of  Texas  cattle,  it  cannot  extend  to  interstate  transportation  of  the 
subjects  of  commerce.^  In  a  subsequent  case  ^  the  rights  claimed  by 
a  private  corporation,  chartered  by  an  act  of  the  legislature,  and 
authorized  by  its  charter  to  establish  and  carry  on  a  business  which 
was  intrinsically  and  unavoidably  a  nuisance  to  the  inhabitants  in 
the  neighborhood,'  came  in  conflict  with  the  police  power  of  the  State, 
subsequently  delegated  to  a  municipality  within  whose  limits  the 
offensive  and  unhealthy  business  of  the  private  corporation  was 
conducted.    The  subject  was  thoroughly  considered.    The  court  did 


1  Allen  (Mass.),  172;  Mitchell  v.  Rock- 
land, 52  Me.  118,  122;  52  Me.  118; 
Brown  v,  Vinalhaven,  65  Me.  402; 
Keller  v.  Corpus  Christi,  50  Tex.  614, 
approving  text;  State  v.  St.  Louis 
Court,  34  Mo.  546;  White  v.  Kent,  11 
Ohio  St.  550;  Thomas  v.  Ashland,  12 
Ohio  St.  127 ;  Charleston  v,  Payne,  2 
Nott  &  McCord  (S.  Car.),  475 ;  People  v. 
Hurlbut,  24  Mich.  44;  arUe,  §  103;  post, 
§i  480,  712. 

»  Railroad  Co.  v,  Husen,  95  U.  S. 
465;  Guthrie,  Fourteenth  Am.  87. 
In  Kimmish  v.  Ball,  129  U.  S.  217,  an 
Iowa  statute  making  persons  having 
"Texas  cattle"  in  their  possession 
which  have  not  been  wintered  north  of 
a  certain  point,  liable  for  damages 
wiiich  may  accrue  from  allowing  them 
to  run  at  laree,  and  thereby  spread 
"Texas  fever,"  was  sustained.  Brim- 
mer V,  Rebman,  138  U.  S.  78  (statute 
providinjg  for  inspection  of  fresh  meat 
from  animals  slaughtered  one  himdred 
miles  or  more  from  place  of  sale  held 
void). 

«  Fertilizing  Co.  v.  Hyde  Park,  97 
U.  S.  659. 

'  The  Fertilizing  Company  obtained 
by  its  charter  from  the  State  (which 
was  a  legislative  contract),  for  the 
period  of  fifty  years,  three  rights, 
among  others:  first,  a  ri^ht  to  estab- 
lish and  maintain  at  a  place  in  Cook 
County,  south  of  the  dividing-line 
between  townships  thirty-seven  and 
thirty-eight,  works  for  converting  offal 
and  animal  matter;  and  the  works  had 


been  established  there  at  a  cost  of  more 
than  two  hundred  thousand  dollars; 
second,  they  obtained  the  right  to 
establish  receiving  depots  for  receiving 
and  carrying  such  matter  from  Chicago ; 
and  third,  they  obtained  the  right  to 
carry  such  matter  from  their  receiving 
depots  to  their  converting  works  in 
Hyde  Park.  Under  legislative  authoi^ 
ity  subsequently  conferred  upon  it 
the  municipality  of  Hyde  Park  passed 
an  ordinance  absolutely  prohibiting  the 
transportation  of  offal  through  the 
village.  The  majority  opinion  sustain- 
ing the  ordinance  is  based  upon  two 
propositions:  1.  That  the  chartered 
rights  of  the  Fertilizing  Company  were 
subject  to  the  police  power  or  the  State. 
which  was  delegated  to  the  municipal 
authorities.  2.  The  charter  of  the 
company  is  not  a  contract  guaranteeing, 
in  the  locality  originally  sdectedy  ex- 
emption for  fifty  years  from  the  exer- 
cise of  the  police  power  of  the  State, 
however  serious  tne  nuisance  might 
become  in  the  future,  by  reason  of  the 
growth  of  population  around  it.  Mr. 
Justice  Miller  limited  his  judgment  to 
a  concurrence  on  the  second  point,  and 
denied  the  first.  Strong ^  J.,  dissented. 
Fidd,  J.,  did  not  sit.  Critically  viewed, 
the  case  is  perhaps  only  an  authoritar 
tive  decision  on  the  second  ground, 
since  it  is  relied  on  in  both  concurring 
opinions,  and  is  amply  sufficient  to 
sustain  the  judgment,  which  affirmed 
that  of  the  Supreme  Court  of  Illinois. 
Infra,  §  304. 
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not  deny  that  by  a  specific  contract  the  legislature  might  surrender 
for  a  limited  period  the  right  to  interfere  with  a  business  which  was  a 
positive  nuisance.  On  the  ground,  however,  that  the  private  corpora- 
tion, when  its  charter,  tested  by  the  principles  of  strict  construction 
applicable  to  such  grants,^  had  no  specific  legislative  authority  to 
maintain  its  works  on  the  site  where  they  were  established,  if  not, 
indeed,  on  the  broader  ground  that  all  legislative  charters  to  private 
corporations  are  subordinate  to  the  police  power  in  all  cases  whatso- 
ever, or,  at  all  events,  in  all  cases  except  where  it  is  otherwise  pro- 
vided by  the  express  terms  of  the  contract,  or  by  what  is  necessarily 
implied,  the  municipal  ordinances  to  abate  the  nuisance  were  sustained, 
although  the  corporation  had  erected  expensive  works,  and  the  effect 
of  enforcing  the  ordinance  would  be  to  prevent  the  further  carrying 
on  of  the  business  in  that  locality.  Similar  results  in  favor  of  the 
police  power  as  against  alleged  vested  rights  under  charters  have 
been  reached  in  other  cases.* 


^  ArUe,  §§  237-239,  and  cases. 

■  Ck>ate8  V.  Mayor,  Ac.  of  New  York, 
7  Cow.  (N.  Y.)  585,  referred  to  in  the 
case  of  the  Fertilizing  Co.  v.  Hyde  Park, 
suprOf  and  thus  stated  by  Swayne^  J. ; 
In  Coates  v.  Mayor,  Ac.  of  New  York, 
7  Cow.  (N.  Y.)  585,  a  law  was  enacted 
by  the  legislature  of  the  State,  on  the 
9th  of  March,  1813,  which  gave  to  the 
city  government  power  to  pass  ordi- 
nances regulating,  and  if  necessary 
preventing,  the  interment  of  dead 
bodies  vnthin  the  city;  and  a  penalty  of 
$250  was  authorized  to  be  imposed  for 
the  violation  of  the  prohibition.  On 
the  7th  of  October,  1823,  an  ordi- 
nance was  adopted  forbidding  inter- 
ments or  the  depositing  of  dead  bodies 
in  vaults  in  the  city  south  of  a  desig- 
nated line.  A  penaliv  was  prescribed 
for  its  violation.  The  action  was 
brought  to  recover  the  penalty  for 
depositing  a  dead  body  in  a  vault  in 
Trinity  churchyard.  A  plea  was  inter- 
posed setting  forth  that  the  locus  in  quo 
was  granted  by  the  King  of  Great 
Britain  on  the  6th  of  May,  1697,  to  a 
corporation  by  the  name  of  the  "  Rector 
and  Inhabitants  of  the  City  of  New  York 
in  Communion  with  the  Protestant 
Episcopal  Church  of  England,''  and 
their  successors  forever,  as  and  for  a 
churchvard  and  burying  place,  with 
the  rignts,  fees,  &c. ;  that  immediately 
after  the  ffrant  the  land  was  appro- 
priated ana  thenceforward  was  used  as 
and  for  a  cemetery  for  the  interment  of 
dead  bodies ;  that  the  rector  and  war- 


dens of  Trinity  Church  were  the  same 
corporation,  and  that  the  body  in 
Question  was  deposited  in  the  vault  in 
tne  churchyard  by  the  license  of  that 
corporation.  A  general  demurrer  was 
filed,  and  the  case  was  elaborately 
argued.  The  validity  of  the  ordinance 
was  sustained. 

The  court  held  that  "the  act  under 
which  it  was  passed  was  not  unconsti- 
tutional, either  as  impairing  the  obli- 
gation of  contracts,  or  taking  property 
for  public  use  without  compensation, 
but  stMids  on  the  police  power  to  make 
regulations  in  respect  to  nuisances." 
It  was  said:  ''Every  right,  from  abso- 
lute ownership  in  property  down  to 
a  mere  easement,  is  purchased  and 
holden  subject  to  the  restriction  that 
it  shall  be  so  exercised  as  not  to  in- 
jure others.  Though  at  the  time  it 
be  remote  and  inoffensive,  the  pur- 
chaser is  bound  to  know  at  his  peril 
that  it  ma^  become  otherwise  by  the 
residence  of  many  people  in  its  vicinity, 
and  that  it  must  yield  to  by-laws  and 
other  regular  remedies  for  the  suppres- 
sion of  nuisances."  In  such  cases  pre- 
scription, whatever  the  length  of  time, 
has  no  application.  Every  dajr's  con- 
tinuance is  a  new  offence,  and  it  is  no 
justification  that  the  party  complaining 
came  voluntarily  within  its  reach. 
Pure  air  and  the  comfortable  enjoy- 
ment of  property  are  as  much  rights 
belonging  to  it  as  the  right  of  possession 
and  occupancy.  If  population,  where 
there  was  none  before,  approaches  a 
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§  303  (143).  Preyention  of  lires.  —  The  'prevention  of  damage 
by  fire  is  usually  an  object  within  the  scope  of  municipal  authority 
either  by  express  grant  or  by  the  power,  in  a  chartered  town  or  city,  to 
make  police  regulations  or  needful  by-laws.  Under  such  power,  it 
may  establish  fire  Umits,^  prevent  the  erection  of  wooden  buildings,' 
regulate  the  mode  and  removal  of  ashes,'  and  make  any  other  reason- 
able regulations  to  prevent  and  extinguish  fires.  Under  such  power 
the  town  or  municipal  body  is  authorized  to  appropriate  money 
for  the  purchase  of  engines,  or  for  the  repair  thereof,  if  to  be  used  for 
the  purpose  of  extinguishing  fires  therein ;  and  this,  whether  they  be- 
long to  the  corporation  or  were  purchased  by  private  subscription.* 


nuisancei  it  is  the  duty  of  those  liable 
at  once  to  put  an  end  to  it.  Brady  v. 
Weeks,  3  Barb.  (N.  Y.)  167;  post,  § 
682.  Cemetery  associations  and  their 
franchises  are  subject  to  regulation 
under  the  police  power.  Cemetery  Ass. 
V,  Concordia  Railroad  Co.,  121  111.  199. 
So  where  a  cUy  had  conveyed  land  to 
individuals  for  the  purpose  of  erecting 
powder  magazines  thereon,  and  after- 
wards passed  an  ordinance  declaring 
the  magazines  so  erected  dangerous  to 
life  and  property,  and  directuig  them 
to  be  removed  at  the  expense  of  the 
owners,  it  was  held  that  the  ordinance 
was  a  valid  exercise  of  the  police  power, 
and  did  not  impair  the  obligation  of  the 
contract  under  the  deed,  nor  was  it  a 
taking  of  private  property  without  com- 
pensation. Davenport  v.  Richmond 
City,  81  Va.  636.  &)  in  the  case  of  the 
Boston  Beer  Company,  where  the  legis- 
lature of  Massachusetts,  on  the  Ist  of 
February,  1827,  incorporated  the  ''Bos- 
ton Beer  Company,''  "for  the  purpose 
of  manufacturing  malt  liquors  in  all 
their  varieties  in  the  city  of  Boston," 
&c.  By  an  Act  of  Jime,  1869,  the 
manufacture  of  malt  liquors  to  be  sold 
in  Massachusetts,  and  brewing  and 
keeping  them  for  sale,  were  prohibited 
under  penalties  of  fine  and  imprison- 
ment and  the  forf^ture  of  the  uquors 
to  the  Commonwealth.  In  Boston  Beer 
Co.  V.  Commonwealth,  the  Supreme 
Court  of  Massachusetts  held  that  "the 
Act  of  1869  did  not  impair  the  obliga- 
tions of  the  contract  contained  in  the 
charter  of  the  claimant,  so  far  as  it 
relates  to  the  sale  of  malt  liquors,  but 
is  bin^iing  on  the  claimant  to  the  same 
extent  as  on  individuals.  The  act  is 
in  the  nature  of  a  police  regulation  in 
regard  to  the  sale  of  a  certain  article 
of  property,  and  is  applicable  to  the 


sale  of  such  property  by  individuals 
and  corporations,  even  where  the 
charter  of  the  corporation  cannot  be 
altered  or  repealed  oy  the  legislature." 
This  judgment  was  affirm^  by  the 
Supreme  Court  of  the  United  States,  97 
U.  S.  25. 

The  question  whether  certain  re- 
quirements are  a  part  of  a  srystem  of 
police  regulation  adapted  to  aid  in  the 
protection  of  life  and  nealth,  is  properly 
one  of  legislative  determination,  and  a 
court  should  not  interfere  with  such  de- 
termination, unless  the  le^slature  has 
manifestly  transcended  its  province. 
Daniels  v.  Hilgard,  77  lU.  64a 

>  Po^,  1^7. 

•  Post,  I  727. 

■  Many  fires  are  said  to  be  "acciden- 
tal" which  are  the  result  of  neglect  to 
keep  ashes  in  fire-proof  utenslS*  and 
yet  regulations  for  the  safe  keeping  of 
ashes  are  seldom  made,  and  when  made, 
rarely  enforced.  Filbey  v.  Combe, 
2  M.  &  W.  677;  Law  v.  Dodd,  1  Ex. 
845;  Lyndon  v.  Stadbridge,  2  H.  &  N. 
45.  See  further.  Queen  v  Wood,  5 
E.  &  B.  49;  Guardians  of  Holbom 
Union  v.  Vestry  of  St.  Leonard,  Shore- 
ditch,  L.  R.  2  Q.  B.  Div.  145;  Gay  v. 
Cadby,  L.  R.  2  C.  P.  Div.  391 ;  Clark 
V,  South  Bend,  85  Ind.  276  (ordinance 
regulating  the  storage  of  straw), 

*  Allen  V.  Taunton,  19  Pick.  (Mass.) 
485;  Huimeman  v.  Fire  District,  37 
Vt.  40;  Robinson  v.  St.  Louis,  28  Mo. 
488  (repair  of  engine  house) ;  Wad- 
leijgh  V,  Gillman,  12  Me.  403 ;  Vander- 
bilt  V.  Adams,  7  Cow.  349,  352;  post, 
§f  727,  987,  1156,  chap,  xxxii.  Text 
approved.  Green  v.  Cape  May,  41 
N.J,  L.  45.  A  town  possesses  implied 
power,  in  the  absence  of  express  legis- 
lative enactment,  to  purchase  nre 
engines.    Bluffton  v,  Studabaker,  106 
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And  money  may  also  be  appropriated  for  the  benefit  of  engine  and 
hook  and  ladder  companies  therein.^ 


§  304  (144).  Qnarantine  and  Health;  Scope  of  Power  to  pre- 
serve the  Public  Health.  —  The  preservation  of  the  public  health  and 
safety  is  often  made  in  express  terms  a  matter  of  municipal  duty,  and 
it  is  competent  for  the  legislature  to  delegate  to  municipalities  the 
power  to  regulate,  restrain,  and  even  suppress  particular  kinds  of 
business,  if  deemed  necessary  for  the  public  good.'   The  subject  will 


Ind.  129;  Garleton  v,  Washington,  38 
Kan.  726;  Bridgford  v.  Tuscumbia, 
16  Fed.  Rep.  910.  As  to  protection  of 
property  against  loss  by  fire,  in  Canada, 
see  Biggar,  Municipal  Manual  (1900), 
pp.  608-^11. 

*  Van  Sicklen  v.  Burlington,  27  Vt. 
70 ;  approving  Allen  v,  Taunton,  supra. 
See  post,  chapter  on  Ordinances.  Power 
of  council  over  fire  companies,  and  to 
appoint  officers  therefor,  see  Miller  v. 
Savannah  Fire  Co.,  26  Ga.  678. 

The  protection  of  all  the  buildings  in 
a  city  or  town  from  destruction  or 
iniui^r  by  fire  is  for  the  benefit  of  all  the 
inhabitants,  and  for  their  relief  from  a 
common  danger ;  and  cities  and  towns 
are  therefore  authorized  by  general 
law  in  Massachusetts  to  provide  and 
maintain  fire  engines,  reservoirs,  and 
hydrants  to  supp^  water  for  the  extin- 
guishment of  nres.    Allen  v.  Taimton, 

19  Pick.  485;  Hardy  v.  Waltham,  3 
Met.  163 ;  Fisher  v.  Boston,  104  Mass. 
87;  Tainter  v.  Worcester,  123  Mass. 
311.  The  question  whether  and  where 
piMic  hydrants  should  be  erected  is 
within  tne  exclusive  control  of  the 
municipal  authorities,  as  the  public 
interests  may  from  time  to  time  require, 
and  such  municipality  does  not  assume 
any  liability  to  the  owners  of  property 
to  furnish  means  of  extinguishment  of 
fires  upon  which  an  action  can  be 
maintained.  Grant  v.  Erie,  69  Pa.  420 ; 
Wheeler  v,  Cincinnati,  19  Ohio  St.  19 ; 
Brinkmeyer  v,  Evansville,  29  Ind.  187 ; 
Fisher  v.  Boston,  104  Mass.  87 ;  Hill  v. 
Boston,  122  Mass.  344.  More  fully, 
see  T^ost,  chapter  on  Actions  and  Lia- 
bilities; Inaex,  Fire.  The  mere  fact 
that  a  volunteer  fire  association  renders 
services  in  extinguishing  fires  imposes 
no  obligation  u{>on  a  municipal  corpo- 
ration to  pay  its  members  theretor. 
Jacksonville  v,  JEin&  Fire  Engine  Co., 

20  Fla.  100 ;  post,  §  1660  and  cases. 

»  Shrader,  In  re,  33  Cal.  279;  Ash- 


brook  V,  Commonwealth,  1  Bush  (Ky.) 
139 ;  Tucker  v,  Virginia  aty.  4  Nev.  20 
Johnson  v.  Simonton,  43  CaL  242,  342 
Aaron  v.  Broiles,  64  Tex.  316;   post, 
chap,  xxxii.     The  power  of  the  State 
to  protect  the  public  health  cannot  be 
surrendered  (Beer  Go.  v.  Mass.  97  U.  S. 
25,  33),  but  a  municipality  entrusted 
with  the  execution  of  this  power  may 
make  contracts  to  accomplish  the  pur- 
pose, and  while  the  State  or  the  munici- 
pality may  recall  or  modify  such  con- 
tracts, they  cannot  do  so  from  mere 
caprice  or  to  sain  pecuniary  advantage. 
Louisville  v,  Wible,  84  Ky.  290,  where 
a  contract  giving  the  exdusive  right  to 
remove  dead  animals  for  five  years  was 
held  valid.    See  supra,  §  302. 

Li  Califomia  Reduction  Co.  v.  Sani- 
tary Reduction  Works,  199  U.  S.  306. 
the  Constitution  of  Califomia  ordained 
that  "any  county,  city,  town,  or  town- 
ship may  make  and  enforce  within  its 
linuts  all  such  local  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict 
with  general  laws."  The  statute  pro- 
vided that  "the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco 
shall  have  power,  b}[  regulation  or  or- 
der, ...  to  autnorize  and  direct  the 
summary  abatement  of  nuisances;  to 
make  all  regulations  which  may  be 
necessaiy  or  expedient  for  the  preser- 
vation of  the  public  health  and  the 
prevention  of  contagious  diseases;  to 
provide,  by  regulation,  for  the  preven- 
tion and  summary  removal  of  all  nui- 
sances and  obstructions  in  the  streets, 
idleys,  hijB^hways,  and  public  grounds 
of  said  city  and  county."  Under  the 
above  constitutional  and  statutory  pro- 
visions it  was  held  that  the  board  of 
supervisors  miaht  confer  an  exdusive 
contract  right  for  fifty  years  to  collect 
and  remove  garbage  from  the  city  of 
San  Francisco,  the  court  saving :  "The 
defendants  criticise  the  orcunances  be- 
cause they  give  the  exclusive  privileges 
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be  considered  more  in  detail  in  the  chapter  on  Ordinances.*  The 
general  nature  and  scope  of  the  authority,  as  it  is  not  unfrequently 
bestowed,  are  well  illustrated  by  a  case  in  Maryland.  By  its  charter 
the  city  of  Baltimore  was  vested  with  "full  power  and  authority  to 
enact  all  ordinances  necessary  to  preserve  the  health  of  the  city,  pre- 
vent and  remove  nuisances,  and  to  prevent  the  introduction  of  con- 
tagious diseases  within  the  city  and  within  three  miles  of  the  same." 
Commenting  on  this  provision  of  the  charter,  the  Court  of  Appeals 
says:  "The  transfer  of  this  salutary  and  essential  power  is  given  in 
terms  as  explicit  and  comprehensive  as  could  have  been  used  for 
such  a  purpose.  To  accomplish,  within  the  specified  territorial  limits, 
the  objects  enumerated,  the  corporate  authorities  were  clothed  with 
all  the  legislative  powers  which  the  General  Assembly  could  have 
exercised.  Of  the  degree  of  necessity  for  such  municipal  legislation, 
the  Mayor  and  City  Council  of  Baltimore  were  the  exclusive  judges. 
To  their  sound  discretion  is  committed  the  selection  of  the  means 
and  manner  (contributory  to  the  end)  of  exercising  the  powers  which 
they  might  deem  requisite  to  the  accomplishment  of  the  objects  of 
which  they  were  made  the  guardians.  'To  prevent  the  introduction 
of  contagious  diseases  within  the  city,  and  within  three  miles  of  the 
same,'  they  might  impose  heavy  penalties  on  the  captain,  owner,  or 
consignee  of  any  ship  or  other  vessel  entering  the  port  of  Baltimore, 
on  board  of  which  smallpox  or  other  contagious  diseases  might  pre- 
vail, or  they  might  seek  the  accoipplishment  of  their  object  by  caus- 
ing the  vessel  and  all  persons  to  be  taken  possession  of  and  controlled 
until  their  purification  and  disinfection  were  effected,  and  impose  on 
the  captain,  owner,  or  consignee  the  payment  or  reimbursement  of 
all  the  expenses  incurred  by  such  proceedings;  or  they  might  adopt, 
at  the  same  time,  both  suggested  remedies,  if  for  the  successful  and 
faithful  execution  of  their  powers  they  deemed  it  necessary  to  do 


§  305  (145).  Same  Sabject;  Appointment  of  Health  OfiOicers  and 
their  Powers.  —  And  it  was  held  that,  under  this  authority,  it  was 
competent  for  the  city  to  pass  an  ordinance  providing  for  the  ap- 

in  question  for  a  period  of  fifty  years,  the  public  ought  never  to  be  for  long 

But  whether  the  period  auring  which  periods.     But  it  suffices  to  say  that  no 

such    privileges    might    be    exercised  such  consideration  can  control  the  ac- 

should  be  long  or  short  was  a  matter  tion  of  the  judiciary." 

in  the  wise  discretion  of  the  board,        ^  Post,  §§  369  et  geq.,  374-378.    See 

and  determinable  wholly  upon  grounds  Index,  Healthy  QuaranHne, 

of  public  policy.   It  may  be  that  grants        *  Harrison  v.  Baltimore,  1  Gill  (Md.), 

by  public  authority  of  privileges  to  be  264 :  ante,  {  242. 

exercised  for  the  benefit  or  in  behalf  of 


Digitized  by 


Google 


562  MUNICIPAL  CORPORATIONS  §  306 

pointment  of  a  "health  ojficer,"  prescribing  his  duties  and  powers;  * 
and  that  the  city  might  recover  from  the  consignee  of  a  vessel,  and 
was  not  confined  to  the  charterer,  the  expenses  incurred  by  it  in 
disinfecting  and  purifying  the  vessel,  persons,  and  baggage  on  board 
of  her  at  the  time  of  her  arrival,  from  the  infection  of  the  smallpox. 
Respecting  the  extent  of  liability,  the  court  decided  that  the  defend- 
ant was  not  entitled  to  an  instruction  that  the  recovery  must  be  lim- 
ited to  the  amount  of  expenses  absolutely  necessary  to  preserve  the 
health  of  the  city,  or  to  prevent  the  introduction  of  the  smallpox. 
On  this  point  the  court  expressed  its  judgment  to  be  that,  "if  the 
health  officer"  (on  whom  the  duty  of  disinfecting  the  vessel  was 
imposed  by  ordinance),  in  causing  expenses,  "acted  bona  fide,  within  • 
the  limits  of  a  sound  discretion,  and  with  reasonable  skill  and  judg- 
ment, in  the  discharge  of  his  official  duties,  the  reasonable  expenses 
thus  incurred  must  be  paid."  Concerning  the  power  of  the  corpora- 
tion over  the  persons  on  board  of  an  infected  vessel,  the  court  was  of 
opinion  that  it  was  competent  for  the  health  officer  to  be  authorized 
by  ordinance  to  send  persons  laboring  under  infectious  disease  to  the 
hospital,  and  also  those  on  board  of  the  vessel  liable  to  be  affected  by 
the  disease,  if,  in  his  opinion,  such  a  course  be  necessary  to  prevent 
the  spread  of  disease;  and  the  owner,  master,  or  consignee  may  be 
liable  for  expenses  thus  incurred,  if  the  health  officer  acts  with 
reasonable  skill  and  judgment,  and  exercises  a  sound  and  honest 
discretion.^ 

§  306  (146).  Water  Sapply.  —  A  city  having  power  to  pass  or- 
dinances respecting  the  police  of  the  place  and  to  preserve  health,  is 
authorized,  as  a  sanitary  and  police  regulation,  to  contract  to  pro- 
cure a  supply  of  water,  by  boring  an  artesian  well  on  the  public 
square,  or  otherwise,  and  is  the  judge  of  the  mode  best  adapted  to 
accomplish  the  object.'    The  power  to  procure  a  water  supply  or  to 

^  Postj  §  680^  and  note,  as  to  health  eminent  domain)  to  divert  water  to  the 

officers  and  their  powers.  injury  of  other  riparian  proprietors. 

*  Harrison  ».  Baltimore,  1  Gill  Stein  v.  Burden,  24  Ala.  130;  Flem- 
(Md.),  264.    See  Index^  ^eoM.  ing's   Appeal,    65   Pa.    St.    444.     As 

*  Idvingston  v,  Pippm,  31  Ala.  542;  against  the  owner  of  the  fee  abutting  on 
Indianapolis  v.  Indianapolis  Gas  Co.,  a  nighway  the  selectmen  of  a  town  have 
66  Ind.  396,  approving  text;  arUe^  a  right  to  drain  a  spring  on  the  owner's 
§  94.  As  to  water  works,  Rome  v.  side  of  such  road,  and  dispose  of  the 
Cabot,  28  Ga.  50;  Hale  v,  Houghton,  8  water  in  such  mode  as  to  protect  the 
Mich.458;ante,  §97;  po««,  §§771, 1296.  highway  from  overflow;  but  if  they 
A  munidpal  corporation  owning  lands  divert  the  water  for  any  other  purpose, 
on  a  watercourse  distant  from  tne  city  they  act  individually,  and  not  for  the 
to  supply  its  inhabitants  with  water,  public  good,  and  as  against  the  owner 
has  no  right  (unless  acquired  by  pur-  nave  no  capacity  to  act  at  all.  Suf- 
chase  or  by  the  exercise  of  the  right  of  field  v.  Hathaway,  44  Conn.  621 ;  ante, 
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erect  water  works  is  generally  conferred  in  express  words,  and  the 
nature  and  extent  of  the  power  are  treated  under  various  heads. 

§  307  (147).  Indemnifying  OfiOicers.  —  Where  a  municipal  cor- 
poration has  no  itUerest  in  the  event  of  a  suit,  or  in  the  question  in- 
volved in  the  case,  and  the  judgment  therein  can  in  no  way  affect  the 
corporate  rights  or  corporate  property,  it  cannot  assume  the  defence 
of  the  suit,  or  appropriate  its  money  to  pay  the  judgment  therein ; 
and  warrants  or  orders  for  the  payment  of  money  based  upon  such  a 
consideration  are  void.^    But  such  a  corporation  has  power  to  in- 

§  42;  post  J  §  1731.  Power  to  purchaae  the  purpose  of  supplying  municipal 
or  condemn  lands  for  water  works,  necessities,  and  its  application  for  and 
People  V.  McClintock,  45  Cal.  11;  po9^,  acceptance  of  the  municipal  franchise 
§§  974,  975, 1033,  1046.  Regulations  of  to  furnish  such  necessities,  lays  it  im- 
water  supply.  Postj  §  1319.  Pipes  in  der  the  obligation  to  furnish  them, 
streets.  Postj  §  1212.  As  to  liability  for  implies  an  agreement  by  it  to  render 
wrongful  acts  of  firemen,  po«^,  §  1660;  the  services,  and  it  therefore  needs  no 
Ellinwood  v.  Ileedsbui]g,  91  Wis.  131.  express  en^ieement  on  its  part  to  do 
approving  text,  where  it  was  held  that  that  for  wmch  it  was  incorporated  and 
a  city  under  its  general  power  in  re-  to  perform  which,  in  the  particular 
spect  to  police  regulations,  preservar  municipaUty,  it  asked  for  and  was 
tion  of  public  health  and  general  wel-  granted  permission.  This  subject  is 
fare,  had  power  to  build  a  system  of  elaborately  discussed  in  Hangen  v, 
water  works  and  electric-lighting  plant.  Albina  Light  &  Water  Go.^  21  Oreg. 
By  reason  of  their  necessity,  water,  411;  14  L.  R.  A.  424.  This  decision 
light,  and  sewers  are  excepted  from  reviews  many  cases  on  the  subject. 
municipal  constUuHonal  debt-limit  mo-  As  to  the  power  of  a  city  to  construct 
visions,  in  Alabama,  Colorado,  Mon-  water  works,  furnish  water,  &c.,  see 
tana.  New  York,  North  Dakota,  South  post,  chapter  on  Public  Utiuties ;  In- 
Dakota,  Utah,  Virginia,  Washington,  dex.  Water  and  Water  Works,  Special 
and  possibly  in  the  Constitutions  of  constitutional  limitations  on  indebted- 
other  States.  Ante,  §  214.  Under  the  ness  for  water  works,  see  ante,  J  214. 
Constitution  of  North  Carolina  no  debt  *  Halstead  v.  Mayor,  Ac.  of  N.  Y., 
involving  power  to  tax  can  be  created  3  N.  Y.  430,  aff'g  5  barb.  218,  and  de- 
except  for  a  ^^ necessary  expense*^  with-  ciding  that  corporate  fimds  cannot  be 
out  a  prior  vote  of  the  people  of  the  appropriated  to  pay  penalties  person- 
municipality.  It  is  held  tnat  a  debt  for  ally  incurred  by  officers  for  refusing  to 
water  or  light  or  for  a  water  or  light  discharge  their  official  duties;  see,  in 

Elant  is  a  necessary  ex'pense  and  may  explanation,  Morris  v.  People,  3  Denio 

e  lawfully  created   without  a  vote.  (N.  Y.),  381.    And  see  also  People  v. 

Fawcett  v.  Mt.  Aiiy,  134  N.  Car.  125.  Lawrence,  6  Hill  (N.  Y.),  244,  holding 

That  a  company  by  the  acceptance  that  the  supervisors  of  a  county  had 

of  an  ordinance  comes  under  the  implied  no  right  to  appropriate  money  to  de- 

if  not  express  obligation  to  furmsh  a  fray  tne  costs  of  a  justice  of  tne  peace 

supply  of  light  or  water  to  the  city  and  who  had  been  prosecuted  for  official 

its  mhabitants  at  reasonable  rates  in  misconduct  and  acquitted;  recognized 

the  absence  of  a  valid  contract  fixing  in  Chemune  Canal  Bank  v.  Supervisors, 

rates,  see  Des  Moines  Street  Railroad  5  Denio  (N.  Y.),  517,  521.    Same  prin- 

Co.  V.  Des  Moines  Broad  Gauge  Street  ciple,  Merrill  v.  Plainfield,  45  N.  H.  126. 

Railroad  Co..  73  Iowa,  513;  also  En-  The  trustees  of  a  town  may  employ 

cyclopedia  of  Law  and  Procedure,  pp.  counsel  to  defend  an  action  against  the 

1160,  1165.  marshal  for  false  imprisonment  brought 

A  contract  by  a  public-service  com-  by  a  person  arrested  by  him  for  viouit- 

pany  with  a  municipal  corporation  is  ing  an  ordinance  of  the  town.    Cullen 

never  unilateral,  nor  lacking  the  element  v,  Carthage,  103  Ind.  196. 

of  mutuality.    This,  for  the  reason  that  The  common  council  of  a  city  in 

the  incorporation  of  the  company  for  Connecticut,   under   authority   of   the 
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demnify  its  officers  against  liability  which  they  may  incur  in  the  bona 
fide  discharge  of  their  duties,  although  the  result  may  show  that  the 
officers  have  exceeded  their  legal  authority.*  Thus,  it  may  vote  to 
defend  suits  brought  against  its  officers  for  acts  done  in  good  faith  in 
the  exercise  of  their  office.^  So,  if  a  public  corporation  is  charged  with 
the  duty  of  repairing  highways,  and  b  made  liable  for  defects  therein, 
it  has  the  incidenUU  power  to  indemnify  an  officer  who  digs  a  ditch 


city  charter,  enacted  a  by-law  with  re- 
spect to  wharves,  and  the  anchoring, 
moving,  and  mooring  of  vessels  in  the 
harbor,  and  appointed  a  superintendeTit 
of  wharves^  to  oischaige  the  duties  pro- 
vided for  m  the  by-law ;  the  perform- 
ance of  his  duties  was  not  enforced  by  a 
penalty,  and  he  acted  only  upon  appli- 
cation of  parties  interestea  and  at  their 
expense.  In  the  dischaige  of  his  duties, 
and  while  acting  in  good  faith,  he  oi^ 
dered  a  vessel  lying  at  a  wharf  to  be 
hauled  astern  to  make  more  room  for 
another  at  an  adjoining  wharf,  and  was 
sued  by  the  owner  of  the  wharf  for 
damages.  It  was  held,  on  the  principle 
stated  in  the  text,  that  the  city  could 
not  legally  indemnify  him  for  the  ex- 
penses incurred  by  him  in  defending 
against  the  suit,  and  a  threatened  pay- 
ment of  such  expenses  by  the  city  was 
enjoined  at  the  suit  of  a  resident  and 
taxpayer.  Gregory  v.  Bridgeport,  41 
Conn.  76,  87,  where  PhelvSf  J.,  cites 
the  text,  and  refers  to  otner  cases  to 
the  same  point. 

It  has  also  been  held  that  a  munici- 
pal corporation  cannot  employ  its  fimds 
m  defence  of  suits  for  the  following 
matters,  viz.:  a  suit  exclusively 
directed  against  its  of&cers  -  althougn 
its  object  IS  to  enjoin  them  from  per- 
forming their  official  fimctions  ana  to 
appoint  a  receiver  of  its  corporate 
property,  Smith  v.  Nashville,  4  Lea 
(Tenn.),  69 ;  a  suit  against  the  acting 
mayor  of  a  city  to  test  the  validity  of 
the  latter's  election,  Peck  v,  Spencer, 
26  Fla.  23.  In  Wieconein,  the  funds 
of  the  municipality  cannot  be  em- 
ployed in  the  payment  of  legal  ex- 
penses incurred  m  aid  of  the  criminal 
prosecution  of  persons  who  have  lately 
been  officers  of  the  city  for  offences 
committed  under  color  of  their  official 
duties  resulting  in  pecuniary  injuiy^to 
the  city.  Butler  v,  Milwaukee,  15  Wis. 
493.  In  Ijidiana,  a  county  board  can- 
not incur  expenses  by  employing  coun- 
sel to  conduct  criminal  prosecutions. 
Hight  V,  Monroe  County,  68  Ind.  575; 


Ripley  Ck)unty  v.  Ward,  69  Ind.  441 ; 
Grant  County  v.  Bradford,  72  Ind.  455. 
In  New  York,  under  a  constitutional 
provision  prohibiting  any  coimty  or 
city  from  loaning  its  money  or  credit  to 
or  in  aid  of  any  individual,  and  from 
incurring  indebtedness  except  for  city 
or  county  purposes,  the  legislature 
cannot  authorize  or  direct  payment 
from  the  municipal  funds  of  expenses 
incurred  by  officers  in  suooessfuliy  de- 
fending chaiges  preferred  against  them 
for  official  misconduct.  Chapman  v. 
New  York,  168  N.  Y.  80,  aff'g  57  App. 
Div.  583.  See  also  Matter  of  Straus, 
44  N.  Y.  App.  Div.  425;  Matter  of 
Jensen,  44  N.  Y.  App.  Div.  509,  aff'g 
28  N.  Y.  Misc.  379;  Matter  of  Fallon, 

28  N.  Y.  Misc.  748 ;  Matter  of  Labrake, 

29  N.  Y.  Misc.  87;  ante,  §  126. 

'  Pike  V,  Middleton  (indemnifying 
tax  coUector),  12  N.  H.  278;  Puller  ©. 
Groton,  14  Gray  (Mass.),  340;  Sher- 
man 17.  Carr  (indemnifying  executive 
officer),  8  R.  I.  431 ;  Briggs  v.  Whipple, 
6  Vt.  95;  Bancroft  ».  Lynnfielcl,  18 
Pick.  566;  Nelson  v.  Milford,  7  Pick. 
18,  26:  Babbit  v.  Savoy,  3  Cush.  530; 
Hadsell  v,  Hancock,  3  Gray,  526; 
Lewis  V.  Hudson  County,  37  N.  J.  L. 
254 ;  Bamert  v.  Paterson,  48  N.  J.  L. 
395;  State  v.  Hammonton,  38  N.  J.  L. 
430,  where  many  of  the  cases  are  re- 
ferred to  by  Dixon,  J. ;  text  approved 
in  Roper  v.  Lawrinburg,  90  N.  Car.  427 ; 
Lewis  V.  Rochester,  9  C.  B.  n.  s.  401 ; 
Queen  v.  Lichfield,  4  Ad.  &  E.  n.  s. 
897:  4  Q.  B.  891:  Attorney-General 
V,  Norwich,  2  Mylne  &  Cr.  406.  In 
Page  V.  Frankfort,  9  Greenl.  (Me.)  115, 
this  was  left  an  open  question.  But  in 
Illinois  it  is  helcf  that  a  city  cannot 
assume  the  expense  of  defending  an 
action  against  police  officers  to  re- 
cover damages  for  false  imprisonment. 
Chicago  V.  Williams,  182  IlL  135, 
rev'g  80  m.  App.  33. 

*  lb.'  Baker  v,  Windham,  13  Me. 
74;  Cullen  t;.  Carthage,  103  Ind.  196. 
See  infra,  §  308. 
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for  the  purpose  of  raising  a  legal  question  as  to  the  boundary  line  of 
the  highway.* 

§  308  (148).  —  Same  Subject.  Refund  Taxes  Ulegally  assessed.  — 
So,  a  vote  by  a  town  to  refund  money  paid  by  assessors  of  the 
town  on  an  illegal  assessment  made  by  them  of  a  iovm  tax,  is  an  ex- 
press promise,  founded  upon  a  meritorious  and  legal  consideration, 
and  is  irrevocably  binding  upon  the  town.  And  this,  although  with- 
out such  vote  the  town  could  not  have  been  compelled  to  refund  or  in- 
demnify the  assessors.  But  such  a  vote,  by  a  iovm,  would  be  without 
consideration  in  respect  to  State  and  county  taxes.^  So,  if  the  town 
is  not  concerned,  having  nothing  to  lose  or  gain  in  the  result  of  the  lit- 
igation, a  vote  to  indemnify  an  officer  would  be  in  excess  of  its  power, 
and  void;  *  but  it  would  be  otherwise  if  the  suit  against  the  officer 
was  in  respect  to  matters  in  which  the  corporation  was  interested.* 


^  Bancroft  v,  Lynnfield,  supra. 

*  Nelson  v,  Milford,  7  Pick.  (Mass.) 
18.  A  separate  action,  on  such  a  vote, 
lies  against  the  town  in  favor  of  each 
assessor  for  his  share,  which  does  not 
include,  however,  his  own  tax,  paid  by 
him  voluntarily.    76. 

'  Vincent  v.  Nantucket,  12  Gush. 
103,  105;  Gregory  v,  Bridgeport,  41 
Conn.  76.  "A  promise  to  indemnify  a 
tax  collector  if  he  would  collect,  by 
pretence  of  his  official  authoritv,  a  tax 
which  he  knew  was  illegal,  would  be  an 
agreement  to  violate  the  law,  and  could 
not  be  enforced."  Pike  v.  Middleton,  12 
N.  H.  281,  per  QUchrist,  J.  Selectmen, 
under  their  authority  "to  order  and 
manage  all  of  the  prudential  affairs  of 
the  town,"  may  bind  the  town  thus  to 
indemnify  its  officers.  12  N.  H.  281, 
supra;  ante,  §  42  and  notes. 

*  Briggs  V,  Whipple,  6  Vt.  95.  A 
by-law  declaring  that  the  officers  of  the 
corporation  shall  be  indemnified  for  all 
lamul  acts  done  in  an  official  capacity 
is  not  illegal.  Irwin  v,  Mariposa,  22 
Upper  Can.  C.  P.  367.  The  principles 
laid  down  in  the  text  are  appliea  to 
municipal  corporations  in  En^nd  and 
Canada.  Thus,  where  the  smts  are  of 
such  a  nature  tnat  the  rights  of  the  cor- 
poration are  not  in  any  way  affected 
by  the  result,  costs  and  expenses  for 
attorneys  cannot  be  defrayed  out  of  the 
corporate  funds;  as,  for  example,  in 
R^.  V.  Leeds,  4  Q.  B.  796,  where  the 
question  was  which  of  two  councillors 
was  legally  elected.  So  costs  of  de- 
fending quo  warranto  against  an  alder- 


man of  a  borough  cannot  be  paid  by  the 
corporation.  Reg.  v.  Bridgewater,  2 
P.  &  D.  558.  But  where  the  object  of 
the  quo  warranto  or  other  proceeding 
or  suit  is  to  affect  the  legal  rights  of  the 
corporation,  or  to  question  its  l^ffal 
existence,  the  expenses  may  be  de- 
fraved  out  of  the  corporate  funds. 
Holdsworth  v.  Dartmouth,  11  Ad.  & 
El.  490, 

An  indemnity  to  an  officer  for  law- 
ful acta  gives  him  no  claim  for  compen- 
sation against  the  consequences  of  un- 
lawful acts.  Irwin  v.  Mariposa,  22  Up- 
per Can.  C.  P.  367.  By-law  to  indem- 
nify a  councillor  for  the  costs  of  a  con- 
tested election  would  be  ill^al.  Bell 
and  Manvers,  In  re,  2  Upper  Can.  C.  P. 
507;  3  lb,  400.  In  England  an  agree- 
ment by  a  corporation  with  one  of  its 
officers  for  an  increase  of  the  salary  of 
an  office  retained  by  him  as  compensar 
tion  for  the  loss  of  an  office  of  which  he 
was  deprived,  is  not  binding  unless 
under  the  seal  of  the  corporation. 
Queen  v.  Stamford,  6  Q.  B.  433 ;  see 
also  Cope  v.  Thames,  &c.  Dock  and 
Raikoad  Co.,  3  Ex.  841.  ^  So  the  ap- 
pointment of  a  corporation  solicitor 
should  be  regularly  under  the  corpora- 
tion seal.  Arnold  v.  Poole,  4  M.  &  G. 
860.  A  town  clerk,  if  a  solicitor,  may 
have  a  lien  on  papers  of  the  corporation, 
with  respect  to  which  he  has  done  work 
as  an  attorney  or  solicitor.  King  v. 
Sankey,  5  A.  &  E.  423.  But  qu4xre  in 
this  country. 

Where  persons  entrusted  with  the 
administration  of  a  fund  have  incurred 
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§  309  (149).  Fnrniflhixijr  Entertainments.  —  Without  express 
power,  a  public  corporation  cannot  make  a  contract  to  provide  for 
celebrating  the  Fourth  of  July,  or  to  provide  an  entertainment  for 
its  citizens  or  guests.  Such  contracts  are  void,  and,  although  the 
plaintiff  complies  therewith  on  his  part,  he  cannot  recover  of  the 
corporation.* 


§  310  (150).  Impounding  Animals.  —  Power  to  impound  and 
forfeit  domestic  animale  must  be  expressljr  granted  to  the  corpora- 
tion, and  laws  or  ordinances  authorizing  the  officers  of  the  corpora- 
tion to  impound,  and  upon  taking  specified  proceedings  to  sell  the 
property,  are  penal  in  their  nature,  and  where  doubtful  in  their 
meaning  will  not  be  construed  to  produce  a  forfeitiu-e  of  the  prop- 
erty, but  rather  the  reverse.  The  pounds-keeper  cannot  justify  in  an 
action  brought  against  him  by  the  property-owner  unless  he  has 
strictly  complied  with  all  the  requirements  of  the  law  under  which 
he  acts.  Thus,  if  he  sells  without  giving  the  requisite  notice,  or  for 
the  full  length  of  time  required,  he  is  liable,  although  the  owner  sus- 
tains no  actual  injury  from  the  omission,  or  the  owner  may  treat 
the  sale  as  void  and  recover  his  property.*    A  statute  directing  the 


legitimate  and  proper  expenses  thrown 
upon  them  by  their  fiduciary  situation, 
they  have  a  risht  to  reimburse  them- 
selves out  of  the  funds.  See  King  v. 
Inhabitants  of  Essex,  4  T.  R.  591; 
Kinff  9.  Gonmiissioners  of  Sewers  for 
the  Tower  Hamlets,  1  B.  &  Ad.  232 ; 
Attorney-General  v.  Mayor  of  Norwich, 
2  M.  &  C.  406;  Regina  v.  Mayor  and 
Town  Council  of  Sheffield,  L.  R.  6  Q.  B. 
652 ;  Reg.  v.  White,  L.  R.  14  Q.  B.  Div. 
358 ;  Biggar's  Municipal  Manual  (Can- 
ada, 1900),  p.  599,  citmg  St.  Vincent  v. 
Grier,  13  Grant  Up.  Can.  173.  An  at- 
tempted appropriation  contrary  to  the 
terms  of  tne  trust  may  be  restrained. 
Attorney-General  v.  Aspinall,  2  M.  & 
C.  613;  post,  chap,  xxxii.,  §§  1616  et  seq, 
*  Hodges  w.  Buffalo,  2  Denio  (N.  Y.), 
110.  Same  principle.  Cornell  v.  Guil- 
ford, 1  Demo,  510;  Hood  v.  Lynn, 
1  Allen  (Mass.),  103 ;  Gerry  v.  Stone- 
ham,  lb.  319;  Hale  v.  People,  87  lU. 
72.  Nor  to  celebrate  surrenaer  of  Conv- 
wallis.  Tash  v.  Adams,  10  Cush.  252. 
Nor  can  towns  in  Massachusetts  vote 
money  for  the  purchaae  of  uniforms  for 
an  artillery  company.  Claflin  v.  Hop- 
kinton,  4  Gray,  502.  *' Corporations," 
says  Jewettf  J.,  in  Hodges  v.  Buffalo,  2 
Denio,  110,  "have  no  other  powers 
than  such  as  are  expressly  granted,  or 


such  as  are  necessarv  to  carry  into  effect 
the  powers  expressly  granted."  Ante, 
§§  237-239.  In  New  York  there  is  a 
statutory  declaration  of  this  common- 
law  principle.  1  Rev.  Sts.  599,  §§  1-3. 
"Until  the  case  of  Hodges  v.  Buffalo,  2 
Denio,  110,  nothing,"  says  Pratt,  J.,  in 
Halstead  v.  New  York,  3  N.  Y.  430, 
433,  "was  more  frequent  than  for 
city  authorities  to  vote  laroesses  and 
give  splendid  banquets  for  objects  and 
purposes  having  no  possible  connection 
with  the  growth  or  weal  of  the  body 
politic,  thus  subjecting  their  constitu- 
ents to  unnecessary  and  oppressive 
taxation."  Under  a  clause  in  a  charter 
providing  that  "nothing  in  this  charter 
shall  be  construed  ...  as  giving  the 
power  to  vote  money  for  any  ordinary 
object  except  for  the  regular,  ordinary, 
and  usual  expenses  of  the  city,"  the  city 
council  of  Newport  gave  a  ball  aria 
banquet;  certain  taxpayers  obtained  a 
temporary  injunction  restraining  the 
treasurer  from  pajring  the  bills,  which, 
upon  final  heanng,  was  sustained  and 
made  perpetual.  Austin  v.  Cogg^hall, 
12  R.  I.  329 ;  s.  p.  Greenough  vTWake- 
field,  127  Mass.  275;  post,  chap,  xzxi., 
§§  1581  el  seq. 

«  White  V.  TaUman,  26  N.    J.    L. 
67;   Willis  v,  Legris,  45  111.  289;    lb. 
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mayor  to  issue  a  warrant  annually,  within  ten  days  from  July  1,  com* 
manding  police  officers  to  ''kill  all  dogs  not  licensed  according  to 
law,  whenever  and  wherever  found,"  is  not  in  conflict  with  the  Con- 
stitution of  Massachusetts,^  or  of  Kansas.^ 


§  311  (151).  Party  Walla.  —  Power  in  a  charter  to  pass  ordi- 
nances ''to  authorize  the  erection  of  party  walls  and  fences,  and  to 
regulate  them,"  includes  the  power  to  authorize  their  erection  upon 


218;  Rounds  v.  Stetson,  45  Me.  596; 
Gilmore  ».  Holt,  4  Pick.  (Mass.)  258; 
Rounds  V.  Mansfield,  38  Me.  586 ;  Smith 
V.  Gates,  21  Pick.  (Mass.)  55,  where 
the  rule  in  the  text  was  appUed,  al- 
though the  sale  was  made  only  twenty 
minutes  before  the  expiration  of  the 
time  required  by  law.  So  actual  knowl- 
edge, by  the  owner  of  the  beasts,  of  the 
impoimding  thereof,  is  not  equivalent 
to  the  written  notice  required  by  the 
statute.  Coffin  v.  Field,  7  Chish.  (Mass.) 
355.  Abridgment  of  the  required  no- 
tice for  the  shortest  period  avoids  the 
sale ;  and  so  does  a  sale,  at  one  bidding, 
of  two  animals  havine  different  owners. 
Clark  V,  Lewis,  35  111,  417.  Purchaser 
must  show  a  regular  and  authorized 
sale  when  his  title  is  questioned  by  the 
former  owner.  lb.  Breach  of  a  pound, 
and  liberating  an  animal  therem  con- 
fined, is  no  vicAation  of  an  ordinance 
prohibiting  ''any  person  from  opposing 
or  interrupting  any  city  officer  m  the 
execution  of  the  ordinances  of  the  citv." 
Rome  17.  Gmburg,  22  Ga.  67.  Marshal 
must  strictly  comply  with  the  ordi- 
nance, or  he  becomes  a  trespasser  from 
the  beginning.  13  Pick.  384;  4  Pick. 
258 ;  21  Pick.  55 ;  13  Met.  407 ;  7  Cush. 
355;  9  Pick.  14;  12  Met.  118;  23  Pick. 
255;  12  Met.  198.  Owner  cannot 
le^lly  break  pound  and  rescue  animals. 
5  Pick.  514;  5  Cush.  267.  Pound  dp- 
fined,  2  Cush.  305.  Marshal  cannot 
delegate  his  authority  to  others  to  im- 
pound for  him  generally,  and  in  his 
absence,  but  may  have  assistants  to 
act  in  concert  with  him.  Jackson  v, 
Morris,  1  Denio  (N.  Y.),  199.  See 
Friday  v,  Floyd,  63  111.  50.  Officers 
must  use  the  public  pound.  1  R.  I.  219. 
Replevin  does  not  lie  against  a  pound- 
keeper,  at  common  law,  whue  the 
creatures  are  in  his  legal  custody.  C!o. 
Litt.  47  B. ;  76.  145  B. ;  1  Chit.  PI.  159 ; 
Pritchard  v,  Stevens,  6  Term  R.  522; 
Ilsley  V.  Stubbs,  5  Mass.  283;  Smith 
V.  Huntington,  3  N.  H.  76;  Kine  v. 
Ford,  70  Ga.  628.    But  it  does  lie  if  he 


voluntarily  parts  with  his  legal  control 
over  them,  or  if  he  impounds  them  in 
any  other  places  than  those  prescribed 
by  the  law,  as,  for  example,  m  his  pas- 
ture or  bam,  although  this  be  done  the 
more  conveniently  to  furnish  them  with 
food  and  drink.  Bills  v.  idnson,  21 
N.  H.  448.  In  New  Hampshire,  if  crea- 
tiuresare  found  ''doing  aamage,''  they 
may  be  impounded,  and  appraisers  are 
to  ascertain  "  whether  any  aamage  was 
done."  Held  that  the  statute  contem- 
plated actiudf  and  not  merely  nominal 
damages,  to  justify  impounding.  Os- 
good V.  Green,  33  N.  H.  318,  and  cases 
cited.  As  to  power  to  take  up  and 
forfeit  animals,  at  large,  see  also  cnapter 
on  Ordinances,  post;  infra,  §  620. 

»  Blair  v.  Forehand,  100  Mass.  136; 
approved  in  Mowery  v,  Salisbuiy,  82 
N.  Car.  175.  The  Act  of  July  3,  1863, 
entitled  "An  Act  in  Relation  to  Dam- 
ages occasioned  by  Dogs,"  so  far  as  it 
undertakes  to  charge  the  owner  with 
the  amount  of  damage  done  by  his  dog, 
as  fixed  by  the  selectmen  of  the  town, 
without  an  opportunity  to  be  heiud,  is 
unconstitutional;  because  it  is  con- 
trary to  natural  justice,  and  not  within 
the  scope  of  l^slative  authority  con- 
ferred by  the  (Constitution  on  the  gen- 
eral court;  and  also  because  it  is  in 
violation  of  the  provision  of  the  Bill 
of  Rights,  which  secures  the  right  of 
trial  by  jury  in  all  controversies  con- 
cerning property,  except  in  cases  where 
it  had  not  theretofore  been  used  and 

Sractised.  East  Kingston  v,  Towle,  48 
r.  H.  57.  The  legislature  have  power 
to  make  towns  liable  for  damage  done 
within  their  limits  by  dogs,  and  to  give 
towns  a  right  of  action  to  recover  the 
actual  damage  from  the  owners  of  the 
dogs.    Ih. 

'  State  V,  Topeka,  36  Kan.  76,  where 
the  constitutionality  of  ordinances  reg- 
ulating the  keeping,  registering,  and  de- 
struction of  dogs  is  fully  considered, 
and  many  authorities  cited  in  th^ 
opinion,  by  Valentine,  J, 
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the  application  of  either  owner,  and  without  the  consent  of  the  other ; 
and  such  an  ordinance  is  not  unconstitutional  because  compensation 
is  not  provided  for  the  land  occupied  by  the  wall.^ 

§  312  (152).  Public  Defence;  Loans  and  Taxation  to  pay  Boim- 
ties.  —  During  the  Rebellion  acts  were  passed  by  many  of  the  legis- 
latures of  the  adhering  States  in  effect  authorizing  municipalities  to 
raise  money  by  loans  and  taxation,  to  pay  bounties  to  vdtmteers  to 
enable  the  municipality  to  fill  its  quota  under  the  calls  of  the  Presi- 
dent for  troops,  and  thereby  avoid  an  anticipated  draft  The  con- 
stitutional principles  involved  in  legislation  of  this  character  will 
be  found  learnedly  discussed  in  the  cases  below  cited,  which  fully 
establish  the  validity  of  such  legislation.'  But  without  express  au- 
thority a  municipality  possesses  no  such  power;*  yet  if  exercised, 
it  may  be  validated  by  subsequent  legislative  action.^ 


>  Hunt  V.  Ambnister,  17  N.  J.  Eq. 
208. 

R^^lations  as  to  party  walls  must 
be  stnctly  followed.  IF  a  person,  under 
color  of  such  regulations,  does  injury 
to  his  neighbor,  he  is  liable  to  be 
sued.  Pratt  v.  HiUman,  4  B.  &  C.  269. 
See  also  Queen  v.  Ponsford,  1  D.  &  L. 
116.  No  man  has  a  risht  to  presume 
that  his  neighbor  will  hereafter  build 
a  house  adjoming  to  his,  and  erect  half 
of  his  outside  wall  on  his  neighbor's 
ground  in  consequence  of  sucn  pre- 
sumption. Barlow  v.  Norman,  2  W. 
Bl.  959.  An  external  wall  cannot  be 
said  to  be  a  party  wall.  Sims  v.  Estate 
Company,  14  L.  T.  n.  s.  55,  A  party 
wall  IS  a  wall  which  belongs  to  two  per- 
sons as  part-owners,  or  divides  two 
buildings,  one  from  another!  Weston 
V.  Arnold,  L.  R.  8  Ch.  Ap.  1084.  The 
English  Stat.,  14  Geo.  III.  chap.  IxxviiL 
was  held  not  to  make  party  walls  com- 
mon property.  Matts  v.  Hawldns,  5 
Taunt.  20.  IF  one  proprietor  added  to 
the  height  of  such  a  party  wall,  and  the 
other  pulled  down  the  addition,  the  first 
might  maintain  trespass  for  pulling 
down  so  much  of  it  as  stood  on  tne  haS 
of  the  wall  which  was  erected  on  his 
own  soil.  lb.  The  property  in  a  wall, 
though  erected  at  jomt  expense,  follows 
the  property  of  the  land  whereon  it 
stanos.  lb.  Power  to  pass  ordinances 
"to  authorize  the  erection  of  party 
walls,  &c.,  and  to  regulate  them,"  has 
been  held  to  include  the  power  to  au- 
thorize their  erection  upon  the  applica- 
tion of  either  owner,  and  without  the 
consent  of  the  other.     Hunt  v,  Am- 


bnister, 17  N.  J.  Eq.  208.  In  Canada, 
see  Biggar's  Municipal  Manual  (1900), 
pp.  612.  613.  Further  as  to  party 
walls,  McAdam  on  Landlord  and  Ten. 
145-160,  and  works  on  Easements. 

*  Speer  v.  School  Directors,  50  Pa. 
St.  150,  two  judges  dissenting.  See 
Hilbish  V.  Catherman,  64  Pa.  St.  154, 
where  the  prior  cases  in  that  State  are 
conrniented  on  by  AgneWt  J.  State  v. 
Richland  Township,  20  Ohio  St.  362; 
Thompson  v,  Pittston,  59  Me.  545; 
Broadhead  v,  Milwaukee,  19  Wis.  652; 
State  V.  Tappen,  29  Wis.  664 ;  s.  c.  9 
Am.  Rep.  622 ;  Sperry  v.  Horr,  32  Iowa, 
184;  Booth  v,  Woodbury,  32  Conn. 
118 ;  Shackford  v,  Newin«ton,  46  N.  H- 
415;  Lowell  v,  Oliver,  8  Allen  (Mass.), 
247;  Freeland  v,  Hastings,  10  Allen, 
570 ;  Comer  v.  Folsom,  13  Minn.  219 ; 
Dayton  v.  Rounds,  27  Mich.  82 ;  Cooley, 
Const.  Lim.  219-229.  Cooley  on  Tax- 
ation (2d  ed.),  136,  collects  the  cases 
and  states  the  result.  Veazie  v.  China, 
50  Me.  518;  Clark  Co.  v.  Lawrence,  63 
m.  32;  lb,  40;  Bowles  v,  LandafiF,  59 
N.  H.  164 ;  Gould  v.  Raymond,  lb,  260. 

'  Stetson  V,  Kempton,  13  Mass.  272; 
Fiske  V,  Hazzard,  7  R.  I.  438;  Shack- 
ford V,  Newington,  supraf  ardB^  §  42. 
It  is  not  the  duty  or  fimction  of  a  town 
to  procure  the  passage  of  an  ad  by  the 
legislature,  autnorizmg  it  to  pay  boun- 
ties. An  appropriation  for  that  pur- 
pose is  illegal.  Mead  v,  Acton,  139 
Mass.  341. 

*  Booth  V.  Woodbury,  32  Conn.  118 ; 
Kunkle  v,  Franklin,  13  Minn.  127; 
Comer  v.  Folsom,  13  Minn.  219;  Hil- 
bish V.  Catherman,  64  Pa.  St.   154; 
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§  313  (153).  Aid  to  Railroad  Oompanies;  Kanklpal  Sabacxtp- 
tiona  and  Bonda,  and  Taxation  to  pay  the  Same.  —  The  most  noted 
of  extraordinary  or  extrfr-municipal  powers  conferred  upon  munici- 
pal and  public  coi^porations  is  the  authority  to  aid  in  the  construction 
of  railvHiys  by  subscribing  to  their  stock,  issuing  negotiable  bonds  as 
a  means  of  paying  their  subscription,  and  taxing  the  inhabitants  or 
the  property  within  their  limits  to  pay  the  indebtedness  thereby  in- 
curred. Legislation  of  this  kind  belongs  to  a  period  comparatively 
recent,  and  has  been  more  or  less  resorted  to,  at  times,  by  almost 
every  State  in  the  Union.  As  it  is  an  author's  duty  to  state  what  the 
law  is  rather  than  what,  in  his  judgment,  it  ought  to  be,  he  is  con- 
strained to  admit  that  a  long  and  almost  unbroken  line  of  judicial  de- 
cisions in  the  courts  of  most  of  the  States,  as  well  as  in  the  Supreme 
Court  of  the  United  States,  has  established  and  settled  the  principle 
that,  in  the  absence  of  special  restrictive  constitutional  provisions,  it 
is  competent  for  the  legislature  to  authorize  a  municipal  or  public 
corporation  to  aid,  in  the  manner  above  indicated,  the  construction 
of  railways  running  near,  or  to,  or  through  its  territory.  The 
cases  on  the  constitutional  validity  of  such  legblation  are  referred 
to  in  the  note.^    Regarded  in  the  light  of  its  efiPects,  whatever 


State  V.  Richland  Township,  20  Ohio  St. 
362;  ante.  §  129.  Index,  Curative  Ads, 
^  Grodoin  v.  Crump  (act  authoris- 
ing the  city  of  Richmond  to  subscribo 
stock  in  a  compumy  incorporated  to 
improve  the  navigation  of  the  James 
River,  and  to  build  a  road  to  the  falls 
of  the  Kanawha  River)  8  Leigh  (Va.)» 
120.  This  is  the  earbest  case  of  the 
class.  Bridgeport  v.  Railroad  Go^  15 
Conn.  475 ;  Society,  4ec.  v.  New  Lon- 
don, 29  Conn.  174 ;  Doufflas  v.  Chat- 
ham, 41  Conn.  211;  Nicnol  v.  Nash- 
ville, 9  Huim>h.  (Tenn.)  252 ;  Powers 
V,  Superior  Court,  23  Ga.  65;  Talbot 
V.  Dent,  9  B.  Mon.  (Ky.)  526;  Slack 
V,  Raibx>ad  Co.,  13  B.  Mon.  (Ky.)  1 ; 
Bladdox  v.  Graham,  2  Met.  (Ky.)  56; 
Commonwealth  v.  Mc Williams,  11  Pa. 
St.  61;  Sharpless  v.  Mayor,  dec.,  21 
Pa.  St.  147;  lb,  188;  Commonwealth 
r.  Perkins,  43  Pa.  St.  400,  410;  47 
Pa.  St.  189;  Cotton  v.  County  Com'rs, 
6  Fla.  610;  ancinnati  W.  &  Z.  R.  Co. 
V.  Clinton  County,  1  Ohio  St.  77;  Cass 
V.  Dillon,  2  Oluo  St.  607;  State  v. 
Clinton  County,  6  Ohio  St.  280;  7  Ohio 
St.  327;  8  Ohio  St.  394;  12  Ohio  St. 
596,624;  14  Ohio  St.  569 ;  Strickland 
V.  Railroad  Co.  (Miss.),  MSS. ;  City  v, 
Alexander,  23  Mo.  483;  39  Mo.  485; 
Ravenswood,  &c.  Ry.  Co.  v.  Ravens- 


wood,  41  W.  Va.  732 ;  Morrill  v.  Smith 
County,  89  Tex.  529;  Wrought  Iron 
Bridge  Co.  v,  Arkansas  City^  59  Kan. 
259  (form  of  motion  authonzing  issu- 
ance of  securities);  State  v,  Uty  of 
Tomahawk,  96  Wis.  73 ;  CommissionerB 
V,  Snuggs,  121  N.  Car.  394;  Neale  v. 
County  Court  of  Wood  County,  43 
W.  Va.  90;  State  v.  Whitesides,  30 
S.  Car.  579,  584;  State  v,  Neely,  30 
S.  Car.  587,  604;  Floyd  r.  Perrin,  30 
S.  Car.  1 ;  Darlington  v,  Atlantic  Trust 
Co.,  68  Fed.  849 ;  Columbus  v,  Denni- 
son,  69  Fed.  58 ;  Leavenworth  County 
V.  Miller,  7  Kan.  479.  The  opinion  of 
VaUntinef  J.,  covers  the  whole  ground 
of  controversy.  Kingman,  C.  J.,  con- 
curred, and  Brewer,  J.,  dissented. 
Clarke  v.  Rochester,  24  Barb.  446; 
Bank  of  Rome  v.  Rome,  18  N.  Y.  38; 
Starin  v.  Genoa,  23  N.  Y.  439 :  People  v. 
Mitchell,  35  N.  Y.  551 ;  Pohce  Jury  v. 
Succession  of  McDonough,  8  La.  An. 
341;  Aurora  v.  West,  9  Ind.  74;  22 
Ind.  88 ;  Mt.  Vernon  v,  Hovey,  52  Ind. 
563 ;  Robinson  v,  Bidwell,  22  Cal  379 ; 
Stein  V,  Mayor,  dec.  of  Mobile,  24  Ala. 
591 ;  Gibbons  v,  Raibx>ad  Co.,  36  Ala. 
410 ;  Prettyman  v.  Supervisors,  19  lU. 
406;  8.  p.  24  lU.  75,  208;  Butler  v. 
Dimhain,  27  111.  474;  Robertson  v. 
Rockford,  21  UL  451;    Chicago,  &c 
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may  be   thought  of   its   constitutional   soundness,   there  is   little 
hesitation  in  affirming  that  this  invention   to  aid   the  enterprises 


Railroad  Co.  v.  Smith  (donation  to 
Railroad  Ck>.),  62  lU.  268;  Sibley  v. 
Mobile,  3  Woods  C.  C.  535;  and  see 
also  as  to  authority  to  precinct  to  levy 
tax  to  maintain  a  bridge,  Shaw  v. 
Dennis,  10  111.  405;  San  Antonio  v. 
Jones,  28  Tex.  19 ;  Copes  v.  Charleston, 
10  Rich.  (S.  Car.)  491 ;  Augusta  Bank 
V.  Augusta.  49  Me.  507 ;  Clark  v.  City 
of  JanesviUe,  Ac.  10  Wis.  136;  lb. 
195  (compare  Whiting  v.  Sheboygan 
Raihx>ad  Co.,  25  Wis.  167,  infra). 

The  Supreme  Court  of  Wiaeansinf  in 
an  opinion  delivered  in  Phillips  v.  Al- 
bany, 28  Wis.  340,  asky  the  power  of  the 
legislature  to  authonze  municipal  sub- 
scriptions to  the  stock  of  ndlroads  is 
settled  by  former  decisions  in  this 
State,  as  well  as  in  other  States,  though 
the  majority  of  this  court  would  be  dis- 
posed to  deny  the  power,  if  it  were  a 
newquestion.  s.  p.  Rogan  v.  Watertown, 
30  Wis.  259 ;  Lawson  v.  Railway  Co.,  30 
Wis.  597 ;  United  States  v.  New  Orleans, 
2  Woods  C.  C.  230.  The  Supreme  Court 
of  the  United  States  have  decided  that 
the  power  may  be  conferred  by  the  legis- 
lature. Infra,  {318;  Thomson  v.  Lee 
County,  3  Wall.  327;  Knox  CJounty  v. 
AspinwaU,  21  How.  (U.  S.)  539,  547; 
Zabriskie  v.  Railroad  Co.,  23  How. 
381 ;  Amey  v.  Mayor,  24  How.  364, 365, 
376;  Gelpcke  v.  Dubuque,  1  Wall.  175; 
Mercer  (Jounty  v.  Hackett,  Ih.  81,  83; 
Meyer  v.  Muscatine,  Ih.  384 ;  Baldwin 
V.  Otoe  County,  111  U.  S.  1;  Caldwell 
V.  Justices,  4  Jones  (N.CW.),  Eq.  323; 
Taylor  v.  Newbeme,  2  Jones,  141 ;  s.  p. 
Hill  V.  Forsythe  Co.,  67  N.  Car.  367; 
Thomburgh  v.  Tyler,  16  Tex.  Civ.  App. 
446. 

In  Iowa,  the  constitutionality  of 
railroad  subscriptions  by  municipalities 
was  first  (1853)  affirmed  in  Dubuque 
County  V.  Railroad  CJo.,  4  G.  Greene 
(Iowa),  1 ;  afterwards  denied,  State  v. 
Wapello  County,  13  Iowa,  388;  denial 
adhered  to  down  to  1869,  Hanson  v. 
Vernon,  27  Iowa,  28;  but  note  the 
virtual,  yet  not  acknowledged  over- 
throw of  the  line  of  decisions  denying 
the  power,  in  Stewart  v.  Polk  Coimty, 
30  Iowa,  1 ;  Renwick  v.  Davenport,  Ac. 
Railway  Co.,  47  Iowa,  511;  Snell  v. 
Leonard,  55  Iowa,  553;  Rogers  v. 
Keokuk,  154  U.  S.  546.  The  lemslative 
and  judicial  history  of  the  siibject  is 
fully  stated  in  King  v.  Wilson,  1  Dillon 
a  C.  555. 


By  the  Constitution  of  Tennesaee, 
the  legislature  has  power  to  authorise 
counties  and  incoiporated  towns  to 
impose  taxes  for  '^county  and  cor- 
poration purposes."  In  Nichol  v. 
Mayor,  &c.  of  Nashville,  9  Humph.  252, 
it  was  held,  notwithstanding  tnis  pro- 
vision, that  the  legislature  possessed 
the  power  to  authorize  municipal  cor- 
porations to  subscribe  for  the  stock  of 
railway  companies  whose  roads  run  to 
or  near  sucn  corporations,  and  that 
this  was  a  legUimcUe  corporate  purpose. 
So  in  Florida,  held  to  oe  a  "county 

Surpose,"  within  the  meaning  of  the 
institution;  but  quare.  There  is 
nothing  in  tlie  Constitution  of  Alabama 
prohibiting  the  legislature  from  au- 
thorizing a  municipal  corporation  to 
levy  a  tax  on  the  real  estate  within  the 
corporation  to  aid  in  the  construction 
of  a  railroad,  even  though  the  road  ex- 
tends beyond  the  limits  of  the  corpora- 
tion, or  even  of  the  State.  So  held  in 
Stein  V.  Mobile,  24  Ala.  591. 

An  act  authorizing  a  municipal  cor- 
poration to  borrow  money  to  aid  in  the 
construction  of  a  railroad,  upon  the 
written  assent  of  two-thirds  of  the  resi- 
dent taxpayers,  or  upon  the  approval 
of  two-tmros  of  the  taxpaying  electors, 
is  constitutional  and  vahd ;  and  it  is  not 
open  to  the  objection  that  it  submits  a 
legislative  question  to  the  town.  Starin 
V.  Genoa,  23  N.  Y.  439 ;  Gould  v.  Ster- 
ling, lb.  439,  456;  Bank  of  Rome  v. 
Rome,  18  N.  Y.  38 ;  People  v.  Mead, 
24  N.  Y.  114,  124;  Horton  v.  Thomp- 
son, 71  N.  Y.  513 ;  affd  in  Town  of 
Scipio  V.  Wright,  101  U.  S.  665.  These 
cases  distinguished  on  this  point  from 
Barto  V.  Himrod,  8  N.  Y.  483;  arUe, 
I  69.  Since  the  common  law  does  not 
favor  the  principle  that  a  majority  of 
taxpayers  of  a  municipal  coiporation 
may  encumber  the  Droperty  of  a  minoi^ 
ity  against  their  wiU,  in  aid  of  a  railroad 
or  other  corporation,  the  requirements 
of  statutes  authorizing  such  aid  must 
be  strictly  observed.  People  v.  Hul- 
burt,  46  N.  Y.  110;  Cowdrey  v.  Town 
of  Canadea,  16  Fed.  Rep.  532.  In  Smith 
V.  Fond  du  Lac,  8  Fed.  Rep.  289, 
Harlan,  J.,  decided  that  a  statute  au- 
thorizing a  city  to  subscribe  for  rail- 
road stock  and  issue  its  bonds  therefor, 
after  a  vote  passed  by  a  majority  of  the 
voters,  without  limiting  the  amount, 
was  not  in  conflict  with  a  constitutional 
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of  private    corporations    has  proved    itself    baneful    in  the  last 
degree.* 

§  314  (154).  Municipal  Indebtedness;  Negotiable  Bonds.—  The 
mdAtedness  of  municipal  and  pvhlic  corporations  in  this  country 
has  already  reached  enormous  proportions,  and  it  is  constantly  in- 
creasing. A  large  part  of  this  indebtedness  is  evidenced  by  negotiable 
bonds,  which  are  held  by  thousands  of  persons,  at  home  and  abroad, 
as  an  investment.  Bonds  have  been  issued  in  large  amounts  in 
payment  of  subscriptions  for  the  stock  of  railway  corporations,  or 
as  donations  to  aid  them  in  the  construction  of  their  roads  located 
in  or  near  the  municipality  or  public  corporation  thus  extending  its 
assbtance.* 


§  315  (155).  Same  Snbject.  —  The  power  conferred  upon  mu- 
nicipal and  public  corporations  to  issue  commercial  securities  for  such 
a  purpose  is  of  comparatively  recent  origin,  and  it  has  undeniably 
been  attended  with  very  serious,  and  it  is  perhaps  not  too  strong  a 
statement  to  add,  disastrous  consequences.  One  of  these  is  the 
stimulus  which  the  long  credit  conmionly  provided  for  effectually 
supplies  to  over-indebtedness.  The  bonds  usually  fix  a  time, 
twenty  or  thirty  years  distant,  for  payment  of  the  principal.   Those 


provifiion  in  Wisconsin  restrictiDg  the 
power  of  municipalities  to  borrow 
money,  contract  debts,  and  loan  their 
credit. 

The  Supreme  Court  of  Minnesota 
has  affirmed  the  validity  of  compulsory 
aid  to  railways,  sayins  that  it  is  wholly 
for  the  legislature  to  determine  whether 
the  aid  shall  be  by  subscribing  to  the 
stock  and  issuing  bonds  in  payment, 
or  by  a  donation  of  money  or  bonds  to 
secure  their  construction,  the  court  in 
either  case  regarding  the  use  to  be  a 
public  use  for  which  taxation  may  be 
authorized.  Davidson  v.  Ramsey 
County,  18  Minn.  482.  And  the  validity 
of  such  l^slation  has  also  been 
affirmed  by  the  Supreme  Coiurt  of 
Nebraska^  Crounse,  and  Lake,  JJ.,  con- 
curring, and  Mason f  C.  J.,  dissenting,  — 
the  opinion  of  Crounse,  J.,  reviews  the 
principal  cases;  Hallenbeck  v,  Hahn, 
2  Neb.  377 ;  and  by  the  Supreme  Court 
of  Calif omia,  Stockton,  &c.  Railroad 
Co.  V.  aty  of  Stockton,  41  Cal.  147; 
and  in  Alabama,  C^lika  v.  Daniel,  59 
Ala.  211;  Selma  &  Gulf  Railroad, /n  re, 
45  Ala.  696;  and  in  Kentucky,  Allison 
V,  Lou.,  H.  C.  &  W.  Railway  Co.,  10 


Bush  (Ky.),  1 ;  Breckenridge  County, 
Kentucky  v,  McCracken,  22  U.  S.  App. 
115  (subscription  by  "ma^sterial  pre- 
cinct" of  a  countv  to  stock  of  a  rail- 
road company).  Text  approved.  Jack- 
sonport  V.  Watson,  33  Ark.  704; 
Richeson  v.  People,  115  111.  450. 
An  act  attempting  to  authorize  town- 
ships to  issue  bonds  in  aid  of  a  railroad 
was  held  to  be  unconstitutional  in  Cole- 
man V.  Broad  River  Tp.,  50  S.  Car. 
321,  citing  Congaree  Construction  Co.  v, 
Columbia  Tp.,  49  S.  Car.  535.  Power 
held  to  be  given  town  to  issue  bonds  in 
aid  of  rauroads.  Germania  Savings 
Bank  v.  Dariington,  50  S.  Car.  337. 

»  Cooley,  Const.  Lun.  (5th  ed.)  204 
et  se^.,  oiscusses  the  constitutional 
principles  involved  in  such  legislation 
with  his  accustomed  clearness  and 
abilitv. 

^  As  to  coupon  bonds,  see  Daniel  on 
N^.  Instr.  §§  14S6etseq.;  post,  chapter 
on  Municipal  Bonds,  where  the  subject 
is  considered  at  lai^ :  post,  chapter 
on  Public  Utilities.  The  mode  of  en- 
forcement is  presented  in  chapter  on 
Mandamus. 
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who  vote  the  debt,  and  the  councils  or  bodies  which  create  it  and 
issue  the  bonds,  do  so  without  much  hesitation,  as  the  burden  b 
expected  to  fall  principally  on  posterity.  A  learned  justice  of  the 
Supreme  Court  of  the  United  States  *  has  very  fitly  described  the 
effect  witnessed  as  a  mania  for  running  in  debt  for  public  im- 
provements. It  has  elsewhere  been  characterized  as  an  '^  epidemic 
insanity"  inducing  extravagant  corporate  subscriptions  to  public 
works.^ 

§  316  (156).  The  Abuse  of  the  Power.  —  In  many  parts  of  the 
country,  and  particularly  in  the  West,  this  mania  became  at  one  time 
general  in  cities,  counties,  townships,  and  school  districts,  and  large 
and  burdensome  debts  have  been  thoughtlessly  created.  The  author 
has  known  new  counties  in  a  Western  State  not  containing  over 
10,000  inhabitants  vote,  for  a  single  railway,  bonds  to  the  amount  of 
$300,000,  drawing  ten  per  cent  interest,  payable  annually;  and  in- 
stances are  not  unfrequent  where  bonds  have  been  issued  greater 
than  the  assessed  value  of  all  the  taxable  property  at  the  time  within 
the  municipal  or  territorial  subdivision.  No  check  against  the  in- 
curring of  over-indebtedness  b  so  effectual  as  the  one  that  you  must 
pay  as  you  go,  or  make  provision  for  such  payment ;  but  this  is  wholly 
disregarded  in  the  legislation  which  authorizes  bonds  payable  at  a 
remote  period.  Another  serious  consequence  of  this  policy  is  that 
even  the  interest  on  these  bonds  often  proves  to  be  a  heavy  burden 
upon  the  community,  and  in  many  instances  the  bonds  have  been 
issued  fraudulently  by  the  public  or  municipal  oflScers,  and  no  con- 
sideration or  none  of  value  has  been  in  fact  received  therefor. 
They  may,  indeed,  have  the  stock  of  the  railway  company;  but  in 
most  cases,  under  the  prevailing  mode  of  constructing  railways, 
the  stock  is  valueless.  When  the  sting  of  taxation  is  felt,  and 
when  the  taxpayer  knows  that  the  bonds  were  fraudulently  issued, 
and  even  when  he  feels  that  their  issue  was  improvident,  experience 
shows  that  repudiation,  or  attempted  repudiation,  is  the  next  stage, 
involving  a  forfeiture  of  the  public  faith  pledged  for  their  payment. 
Occasionally  it  has  been  witnessed  that  the  State  in  all  its  departments 
has  actively  sympathized  with  the  repudiating  municipality,  and 
the  public  faith  has  been  redeemed  only,  if  at  all,  through  the  coer- 
cion of  the  Supreme  Court  of  the  United  States.    In  a  few  instances, 

^  Mr.  Justice  Davis.  various  constitutional    limitations  on 

'  One  of  the  principal  means  to  the  mode  and  extent  of  the  power  to 

prevent  the  creation  of  extravagant  incur   debt.     This   subject   is   newl^ 

municipal  indebtedness  consists  in  the  treated  in  the  present  edition  of  this 

recent   adoption   in   many   States   of  work.    Ante,  chap.  vL 
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indeed,  the  States  have  set  the  example  of  repudiating  their 
own  obligations  issued  in  aid  of  railways;  and  it  was  in  a  ease 
of  this  kind  that  the  Supreme  Court  at  Washington  felt  itself 
bound  to  declare  ''that  the  faith  of  the  State  [of  Minnesota], 
solemnly  pledged,  has  not  been  kept;  and  were  she  amenable  to 
the  tribunals  of  the  country,  as  private  individuals  are,  no  court  of 
justice  would  withhold  its  judgment  against  her."  Examples  of 
this  kind  are  demoralizing,  and  cannot  safely  become  general  or 
frequent. 

§  317  (157).  Oonstitational  Pxinciples  involved.  —  It  is  not  pro- 
posed here  to  enter  into  a  discussion  of  the  constitntiorud  principles 
involved  in  such  legislation.  The  arguments  in  favor  of  the  power 
are  fully  presented  in  the  leading  case  of  Sharpless  v.  Mayor,^ 
and  against  it  in  Hanson  v.  Vernon,^  in  Whiting  v.  Sheboygan  Rail- 
way Company  ,*  and  in  People  v.  Township  Board  of  Salem,*  to 

^  Sharpless  v.  Mayor,  21  Pa.  St.  147.  the  amendment  to  the  Constitution. 

See  also  Am.  Law  Rev.,  Oct.   1870;  Per  Read,  J,,  Pennsylvania  Railroad 

infray  §  318.  Ck).  v,  Philadelphia,  lb,  193.    The  Coiv- 

'  Hanson  v.  Vernon,  27  Iowa,  28.  sUtuHon  of  Pennsylvania   (1874)  pro- 

•  Whiting  t7  Sheboygan  Railway  Co.,  vides:  "The  General  Assembly  snail 
25  Wis.  167,  opinion  by  Dixon,  C.  J. ;  not  authorize  any  coimty,  city,  bor- 
B.  c.  3  Am.  Rep.  30 ;  8.  c.  9  Am.  Law  ough,  township,  or  incorporated  dis- 
Rqg.  N.  8.  156  and  note.  See  criticism  trict  to  become  a  stockholder  in  any 
of  this  case  in  Roberts  v.  Northern  company,  association,  or  corporation. 
Pacific  R.  Co.,  158  U.  S.  1,  1.  c.  or  to  obtain  or  appropriate  money  for, 
17 ;  Rogan  v.  Watertown,  30  Wis.  or  to  loan  its  credit  to,  any  corporation, 
259.  association,  institution,  or  individual." 

*  People  V,  Township  Board  of  This  is  in  substance  the  amendment  to 
Salem,  9  Am.  Law  Reg.  n.  b.  487  and  the  Constitution  made  in  1857.  Con- 
notes; 8.  c.  20  Mich.  452.  "It  was  stnied  in  Pennsylvania  Railroad  Co.  v. 
the  settled  law  of  Michigan  that  it  Pliiladelphia,  47  Pa.  St.  189,  193; 
was  incompetent  for  the  legislature,  Wheeler  v.  Philadelphia,  77  Pa.  St. 
under  the  Constitution  thereof,  to  au-  338 ;  Wilkesbarre  Hospital  v.  Luzerne 
thorize  the  municipalities  of  the  State  County,  84  Pa.  St.  bb.  Bounty  tax  to 
to  aid  in  the  construction  of  railroads."  volunteers  not  within  the  prohibition. 
Risley  v.  Village  of  Howell,  22  U.  S.  Speer  v.  School  Directors,  50  Pa.  St. 
App.  635.     "Bonds  like  these  are  of  150. 

modem  invention,  and  when  counties  The  Ohio  ConsHttUion  (art.  viii.  §  6) 
and  towns  were  decoyed  into  the  use  of  provides  that  "The  General  Assembly 
them  for  the  purpose  of  railroad  corpo-  shall  never  authorize  any  county,  city, 
rations  they  had  to  obtain  enabhng  town,  or  township,  by  vote  of  its  citi- 
statutes  before  they  could  prostitute  sens  or  otherwise,  to  become  a  stock- 
municipal  seals  to  any  such  purpose,  holder  in  any  joint  stock  company, 
And  as  soon  as  the  people  [of  Penn-  corporation,  or  association  whatever; 
sylvania]  began  to  feel  the  conse-  or  to  nose  money  or  loan  its  credit  to, 
quences  of  applying  the  fundamental  or  in  aid  of ,  any  such  company,  corpora- 
principle  of  commercial  paper  to  their  tion,  or  association'';  and  this  was 
bonds,  they  altered  their  oiganic  law  so  held  not  to  prohibit  the  legislature 
as  to  render  such  bonds  and  enabling  from  authorizing  a  municipal  corpora- 
statutes  impossibilities  in  the  future,  tion  to  engage  m  building  a  railroad 
Per  Woodward,  C.  J.,  Armstrong  County  mainly  outside  of  the  State  on  its  own 
V.  Brinton,  47  Pa.  St.  367.  The  evil  of  accoimt.  Walker  v,  Cincinnati,  21 
these  subscriptions  was  the  cause  of  Ohio  St.  14;   8.  c.  11  Am.  Law  Reg. 
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which,  and  to  the  other  cases  before  cited,  the  reader  b  referred. 
The  judgments  affirming  the  existence  of  the  power  have  generally 


N.  s.  346,  and  note  of  Judge  Redfidd; 
8.  c.  8  Am.  Rep.  24.  Considering  the 
evil  which  tiiis  provision  of  the  Con- 
stitution was  aimed  at,  it  seems  cUfficult 
to  avoid  the  conclusion  that  this  con- 
struction thwarts  the  intention  and 
purpose  for  which  the  provision  was 
designed  and  adopted.  This  legislation 
in  order  to  avoid  the  odiimi  and  in- 
justice of  repudiation  was  held  valid 
notwithstancun^  subsequent  change  of 
decisions  in  Ohio.  Cincinnati  v.  Taft, 
63  Ohio  St.  141. 

This  case  illustrates  the  dangerous 
nature  of  the  invention  of  bringing  the 
taxing  power  to  aid  in  the  building  of 
railway  lines,  and  particularly  does  it 
subvert  all  previous  notions  of  the 
appropriate  powers,  functions,  and 
duties  of  mumcipalities.  Here  a  single 
city,  in  the  face  of  the  Constitution, 
was  authorized  to  borrow  $10,000,000, 
and  issue  its  bonds  in  payment,  to  be 
appropriated  to  the  construction  of 
a  long  railroad  line  by  itself  and  for 
itself,  lying  chiefly  in  other  States; 
and  yet  the  validity  of  the  act  giving 
the  authority  was  sustained.  In  May, 
1873,  the  same  constitutional  provision 
was  before  the  Supreme  Court  of  the 
State,  and  the  Act  of  1872,  mentioned 
below,  was  held  to  be  in  conflict  with  it, 
since  the  legislature  could  not  do  in- 
directly what  it  was  prohibited  from 
doing  directly.  The  court  held:  1. 
Taxation  can  only  be  authorized  for 
public  purposes.  When,  therefore,  a 
statute  autnorizes  a  county,  township, 
or  municipality  to  levy  taxes  not  above 
a  given  per  cent  on  the  taxable  property 
of  the  IcKsality  for  the  purpose  of  Duuding 
30  much  of  a  railroad  as  can  be  built  for 
that  amount,  and  the  part  of  a  railroad 
so  to  be  built  can  be  of  no  public  utility 
unless  used  to  accomplish  an  unconstitu- 
tional purpose,  such  tax  is  illegal  and 
cannot  be  enforced.  2.  Where  public 
credit  or  money  is  furnished  by  any  of 
the  subdivisions  of  the  State  named  in 
the  Constitution,  to  be  used  in  part  in 
the  construction  of  a  work  which, 
under  the  statute  authorizing  its  con- 
struction, must  be  completed,  if  com- 
pleted at  all,  by  other  parties  out  of 
their  own  means,  who  are  to  own,  or 
have  the  beneficial  control  and  manage- 
ment of  the  work  when  completed, 
public  money  or  credit  thus  used  can 
only  be  regarded  as  furnished  for  or  in 


aid  of  such  parties. .  The  Act  of  April  23, 
1872,  to  authorize  counties,  townships, 
and  other  municipaUties  therein  named 
to  build  railroad!s,  &c.  [59  O.  L.  84], 
authorizes  the  raisins  of  money  by  taxar 
tion,  which  is  equal^  applicable  to  the 
unlawful  purpose  of  aiding  railroad 
companies  ana  others  engag^  in  build- 
ing and  operating  railroads,  as  it  is  to 
an^  lawful  purpose^  and  gives  to  the 
officers  entrusted  with  the  control  and 
operation  of  the  money  thus  raised  no 
means  or  power  of  discrimination  as  to 
the  lawfulness  of  the  work  or  purpose 
to  which  it  is  to  be  applied;  and  this 
is  in  contravention  of  §  6,  art  viii.  of 
the  Constitution,  and  therefore  void. 
Taylor  v,  Ross  County,  23  Ohio  St.  22. 
See  also  Wyscaver  v,  Atkinson,  37 
Ohio  St.  80;  Counterman  v,  Dublin 
Township,  38  Ohio  St.  515. 

The  Act  of  the  legislature  of  Ohio  of 
April  9, 1880  (77  O.  L.  157),  to  author- 
ize  townships  bavins  a  certain  popula- 
tion to  issue  bonds  for  raising  the 
means  to  build  a  railway  line,  was  held, 
in  Pleasant  Township  v.  iGtna  Life  Ins. 
Co.,  138  U.  S.  67,  to  be  in  contraven- 
tion of  art.  viii.  §  6,  of  the  Consti- 
tution. It  was  contended  that  this  Act 
of  1880  was  modelled  on  the  statute 
of  1869,  the  Cincinnati  act  approved 
in  Walker  v,  Cincinnati,  supra;  and 
thatj  therefore,  though  not  m  terms, 
yet  m  fact  there  haa  been  a  previous 
judicial  affirmation  of  the  highest  court 
of  the  State  in  favor  of  such  legislation. 
The  Supreme  Court  of  the  United 
States  denied  the  soundness  of  this 
proposition,  and  distinguished  the 
cases,  in  one  the  grant  of  power  being 
to  a  municipal  corporation  proper 
(the  city)  and  in  the  other  to  a  guasi 
corporation  (the  township).  But  irre- 
spective of  this,  the  Supreme  Court  held 
tnat  in  view  of  the  unsettled  condition 
of  the  decisions  in  the  State  courts 
(as  indicated  above)  this  was  a  proper 
case  for  the  exercise  of  the  independent 
judgment  of  the  court.  A  demurrer  to 
the  answer  was  overruled,  and  a  trial 
had,  and  the  cause  afterward  came 
before  the  United  States  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit,  which 
held  that  notwithstanding  any  facts 
proved  on  the  trial  the  decision  of  the 
Supreme  Court  on  demurrer  settled 
the  case,  and  accordingly  rendered 
judgment  in  favor  of  the  township. 
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met  with  strong  judicial  dissent  and  with  much  professional  dis- 
approval, and  experience  has  demonstrated  that  the  exercise  of  it 
has  been  productive  of  bad  results.  Taxes,  it  is  everywhere  agreed, 
can  only  be  imposed  for  public  objects,  and  taxation  to  aid  in  build- 
ing the  roads  of  privaie  railway  companies,  even  if  the  use  is  a  public 
use,  and  as  such  within  the  legislative  competency  to  aid  by  taxation, 
is,  nevertheless,  hardly  consistent  with  our  traditional  respect  for  the 
inviolability  of  private  property  and  individual  rights.  Fraud  often 
accompanies  the  exercise  of  the  power,  and  extravagant  indebtedness 
is  the  result;  and,  sooner  or  later,  the  power  will  be  denied  by  con- 
stitutional provision,  as  it  already  is  in  Pennsylvania,  Ohio,  Illinois,* 


^tna  Life  Insurance  Go.  v.  Pleasant 
Township,  22  U.  S.  App.  610. 

By  amendment  of  the  ConsdtuMon  of 
New  York,  which  took  effect  Januanr  1, 
1875,  "no  county,  town,  or  village 
shall  hereafter  §ive  any  money  or 
property,  or  loan  its  money  or  credit  to 
or  in  aia  of  any  individual,  association, 
or  corporation."  People  v.  Ft.  Edward, 
70  N.  Y.  28. 

The  ConstUution  of  Indiana  provides 
that  "no  coimty  shall  subscribe  for 
stock  in  any  incorporated  company,  un- 
less the  same  be  paid  for  at  the  time  of 
such  subscription"  (art.  x.  §  10). 
What  is  an  "incorporated  company^" 
and  how  and  when  stock  may  be  paid 
for^  see  Lafayette,  &c.  Railroad  Go.  v. 
Geiger,  34  Ind.  185,  where  the  sul^ect 
is  very  elaborately  considered  by  Bus- 
kirk,  J.  John  V,  Gin.,  &c.  Railroad  Go., 
35  Ind.  539;  Aspinwall  v.  Jo  Daviess 
Go.,  22  How.  364. 

The  new  Constitution  of  Missouri 
cuts  up  the  business  by  the  roots  (art. 
iv.  §  47). 

*  The  Constitution  of  lUinois,  which 
went  into  effect  July  2,  1870,  provided 
that  no  municipality  should  'ever  be- 
come subscriber  to  the  capital  stock  of 
any  railroad  or  private  corporation,  or 
make  donation  to,  or  loan  its  credit 
in  aid  of,  such  corporation;  provided, 
however,  that  the  adoption  of^  this  ar- 
ticle shall  not  be  construed  as  affecting 
the  right  of  such  municipality  to  make 
such  subscriptions  where  the  same 
have  been  authorized  under  existing 
lawsj  by  a  vote  of  the  people  of  such 
mumcipaUties  prior  to  such  adoption." 
It  has  been  held  that  the  effect  of  this 
section  was  to  withdraw  a  power,  pre- 
viously conferred  by  the  legislature,  to 
issue  bonds  in  payment  of  subscrip- 
tions and  donations  duly  voted  to  rail- 


roads^ when  the  power  had  not  been 
exercised  before  it  went  into  effect ;  but 
that  subscriptions  and  donations  legally 
voted  before  that  time  could  be  com- 
pleted after  it.  Goncord  v,  Robinson, 
121  U.  S.  165.  As  to  the  power  of  the 
legislature  of  Illinois  imcler  the  Gon- 
stitution  of  1848  to  validate  the  action 
of  a  town  in  voting  a  subscription  to 
railway  stock  without  authority,  see 
Bolles  V.  Brimfield,  120  U.  S.  759.  The 
proviso  includes  donoHons  as  well  as 
subscriptions.  Fairfield  v,  Gounty  of 
Gallatin,  100  U.  S.  47  (overruling  Ck>n- 
cord  V.  Portsmouth  Savings  BsSik,  92 
U.  S.  625) ;  Enfield  v.  Jordan,  119  U.  S. 
680.  This  section  did  not  take  away 
the  power,  which  the  legislature  had 
under  the  previous  C!onstitution,  of 
passing  a  curative  act  declaring  an  elec- 
tion in  favor  of  authorizing  a  subscrip- 
tion to  a  railroad  valid  and  giving 
power  to  issue  bonds  therefor,  when  the 
election  was  held  under  a  mere  power 
to  borrow  money  and  issue  bonos,  the 
statute  being  insufficient  to  warrant  a 
subscription  to  a  railroad.  Jonesboro 
Gity  v,  Gairo  &  St.  Louis  R.  R.  Go.,  110 
U.  S.  192.  The  section  held  not  to  in- 
validate township  bonds,  which  were 
issued  in  pursuance  of  a  vote  held  on 
the  same  day  the  new  Gonstitution  was 
adopted  (July  2,  1870).  Louisville  v. 
Savings  Bank,  104  U.  S.  469. 

The  Constitution  of  Mississippi  of 
1869.  art.  xii.  §  14,  provides  that  ''The 
legislature  shall  not  authorize  any 
county,  city,  or  town  to  become  a  stock- 
holder in,  or  lend  its  credit  to,  any  com- 
pany, association,  or  corporation,  im- 
less  two-thirds  of  the  qualified  voters 
of  such  county,  city,  or  town^  at  a 
special  election,  or  regular  election,  to 
be  held  therein,^  shall  assent  thereto." 
Under  this  provision  it  is  held  that  the 
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New  York,  Missouri,  and  some  of  the  other  States,  or  by  iegisla^ 
tive  enactment.  Or  if  the  power  is  not  wholly  prohibited,  it  will 
be  checked  and  safeguarded  by  constitutional  limitations  against 
the  abuse  which  has  heretofore  almost  uniformly  attended  its 
exercise. 

§  318  (158).  Same  Subject  ;  Dedaiona  of  the  Supreme  Ooort  of 
the  TTnited  States.  —  Since  the  first  edition  of  this  work,  the  Supreme 
Court  of  the  United  States,  following  repeated  intimations  of  its 
judges  in  previous  cases,  have  directly  sustained  the  validity  of  legis- 
lative ojcts  authorizing  municipal  aid  to  railways.^  In  view  of  the 
prior  adjudications  of  that  tribunal  in  the  municipal  bond  cases, 
hereafter  referred  to  in  the  chapter  on  that  subject,  and  of  the  almost 
uniform  holding  of  the  State  courts,  no  other  result  could  have  been 
anticipated.  This  ends  judicial  discussion  if  it  does  not  terminate 
doubts.  The  Supreme  Court,  in  reaching  this  result,  places  its  judg- 
ment upon  the  ground  that  highways,  turnpikes,  canals,  and  rail- 
ways, although  owned  by  individuals  under  public  grants  or  by 
private  corporations,  are  publici  juris;  that  they  have  always  been 
regarded  as  governmental  affairs,  and  their  establishment  and  main- 
tenance recognized  as  among  the  most  important  duties  of  the  State, 
in  order  to  facilitate  transportation  and  easy  communication  among 
its  different  parts;  ^  and  hence  the  State  may  put  forth,  in  favor  of 
such  improvements,  both  its  power  of  eminent  domain  (as  it  con- 
stantly does)  and  its  power  to  tax,'  unless  there  be  some  special  re- 
legislature  of  that  State  has  no  authoiv  actually  voting,  not  two-thirds  of  all 
ity  to  pass  an  act  vididating  an  issue  of  those  c^ualified  to  vote.  Carroll  County 
bonds,  illegally  issued  before  the  pro-  v.  Smith,  111  U.  S.  556;  Index,  Eleo- 
vision  went  into  effect,  under  a  law  tionSf  Majority^  Municipal  Bands, 
which,  though  constitutional  when  en-  ^  Olcott  v.  Supervisors,  16  WalL  678 ; 
acted,  was  not  within  the  terms  of  the  Railroad  Co.  v.  Otoe  County,  16  Wall, 
provision.  Katzenberger  v.  Aberdeen,  667 ;  s.  c.  reprinted,  2  Neb.  496 ;  St. 
121  U.  S.  172.  Held,  also,  under  the  Joseph  Township  v,  Rogers,  16  Wall, 
same  provision,  that  an  act  ratifying  644,664;  Rogers  v.  Burlington,  3  WalL 
all  subscriptions  to  the  capital  stock  cS  654 ;  Mitchell  v.  Burlington,  4  WalL 
a  corporation  ''made  by  any  coimty,  270;  po8^,  chapter  on  Municipal  Bonds; 
city,  or  town  in  this  State,  which  were  Index,  Railroads, 
not  made  in  violation  of  the  Constitu-  '  The  construction  of  a  railroad  (in 
tion,"  did  not  with  sufficient  certainty  South  Carolina)  is  in  aid  of  the  legiti- 
ratify  a  subscription  made  in  pursuance  mate  purposes  of  a  municipal  corpo- 
of  a  vote,  when  neither  the  election  ration.  Town  of  Darlington  v,  Atlantic 
nor  the  subscription  had  been  author-  Trust  Co.,  25  U.  S.  App.  354,  362;  68 
ized  by  the  legislature ;  and  that  bonds  Fed.  Rep.  849.  See  also  State  v.  White- 
issued  under  authority  of  the  pretended  sides,  30  S.  Car.  579,  584;  State  v, 
act  of  ratification  were  void  for  want  of  Neely,  30  S.  Car.  587 ;  Floyd  v,  Perrin, 
power  to  issue  them.    Hayes  v.  Holly  30  S.  Car.  1,  17. 

Spring,  114  U.  S.  120.  See  Index,  •  Quoted  with  approval:  Roberts 
durahve  Ads,  This  provision  requires  v.  Northern  Pacific  K.  Co.,  158  U.  S.  1, 
the  assent  of  only  two-thirds  of  those   17,  in  which  the  court  referred  to  the 
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striction  in  the  G>nstitution  of  the  particular  State.  These  powers 
may,  in  the  judgment  of  the  court,  be  lawfully  exerted,  because  the 
use  is  in  its  nature  a  public  use,  and  these  works  are  subject  to  pub- 
lic control  and  regulation  (except  so  far  as  this  right  has  been  law- 
fully parted  with  by  valid  legislative  contract),  notwithstanding  they 
may  be  exclusively  owned  by  private  persons  or  corporations.  It 
must  be  admitted  that  compulsory  taxation  in  favor  of  railways  and 
like  public  improvements  owned  by  individuals  or  companies  is  an 
exercise  of  power  going  quite  to  the  verge  of  legislative  authority. 
Although  it  is  a  doctrine  that  must  now  be  considered  as  judicially 
settled,  still  it  is  one  which  has  encountered  a  vigorous  opposition, 
both  on  the  ground  of  expediency  and  of  power;  and  the  exercise  of 
authority  has,  as  before  noticed,  been  so  disastrous  as  already^  in 
some  of  the  States,  to  have  led  to  constitutional  provisions  for  the 
protection  of  the  citizen. 

§  319  (159).  Principle  does  not  extend  to  OompoLiory  Taxation 
for  Private  Bnterpriaea.  —  It  is  obvious,  from  the  foregoing  state- 
ment of  the  grounds  upon  which  the  validity  of  such  legislation  is 
made  to  rest,^  that  it  furnishes  no  support  for  the  validity  of  taxation 
in  favor  of  enterprises  and  objects  which  are  essentially  private.  We 
consider  the  principle  equally  sound  and  salutary,  that  the  mere 
incidental  benefits  to  the  public  or  the  State,  or  to  any  of  its  munici- 
palities or  divisions,  which  result  from  the  pursuit  by  individuals  of 
corporations  of  ordinary  branches  of  business  or  industry,  do  not 
constitute  a  pitblic  use  in  the  legal  sense,  which  justifies  the  exercise 
either  of  the  power  of  eminent  domain  or  of  taxation.  It  would 
have  been  to  the  public  interest  and  welfare,  in  our  judgment,  if  this 
doctrine  had  extended  to  railway  companies;  but  the  doctrine  that 
private  enterprises  or  objects  cannot  be  aided  by  taxation  is  so  funda- 
mental that  it  cannot  be  denied  or  disregarded  without  unsettling 
the  foundations  of  individual  rights,  without  recognizing  legislative 
omnipotence  over  private  property,  or  the  irresponsible  despotism 

case  of  Whiting  v,  Sheboygan  k  Fond  most  unbroken  Kne  of  judicial  decision 

du  Lac  Railroad,  25  Wis.  167,  as  hold-  in  the  courts  of  most  of  the  States." 

ing,  "by  a  divided  court,  that  the  erec-  In  the  Roberts  case,  however,  the  court 

tion  and  maintenance  of  a  railroad,  as  held  that  the  transaction  between  the 

a  public  highway,  by  a  company  en-  coimty  and  the  railroad  company  was 

dowed  with  the  right  of  emment  do-  not  a  donation,  but  an  actual  sale,  by 

main,  was  not  such  a  public  use  or  pur-  the  county  to  the  railroad  company, 

pose  as  will  support  taxation  for  raising  for  a  valuable  consideration,  of  land 

money  to  be  donated  to  such  a  coipo-  which  the  county  had  lawful  right  to 

ration,"  and  said:  "In  so  holding,  that  conv^. 
court  reached  a  conclusion  different        >  SuprGf  §{  317,  318. 
from  that  established  in  a  long  and  al- 
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of  a  local  majority,  and  unwisely  opening  the  way  for  frauds  and 
abuses  which,  in  view  of  the  past,  cannot  be  contemplated  without 
deep  anxiety.* 


^  The  doctrine  of  the  text  finds  in- 
teresting illustrations  and  authoritative 
support  in  several  adjudged  cases  de- 
termined by  courts  of  great  respecta- 
bility. One  is  Lowell  v.  Boston,  de- 
cided by  the  Supreme  Judicial  Court  of 
Massachusetts  in  1873.  Ill  Mass.  454, 
463.  After  the  great  fire  in  Boston,  in 
1872,  the  legislature  enacted  that  the 
city  might  issue  its  bonds  to  the  amount 
of  $20,000,000^  the  proceeds  of  which 
three  commissioners,  appointed  by  the 
mayor,  were  authorizea  to  loan  in  a  safe 
and  judicious  manner  "in  such  sums 
as  they  shall  determine  to  the  owners  of 
landf  the  buildings  upon  which  were 
burned  by  the  fire  in  said  Boston  on  the 
ninth  and  tenth  days  of  November. 
1872,  upon  the  notes  or  bonds  of  said 
owners  secured  by  first  mortgages  of 
said  land;  said  mortga^s  to  be  con- 
ditioned that  the  rebuilding  shall  be 
commenced  within  one  year  from  the 
first  da^r  of  Januaiy,  1873,  and  said 
commissioners  to  have  full  power  to 
apply  the  proceeds  of  said  Donds  in 
making  said  loans  in  such  manner,  and 
to  make  such  further  provisions,  con- 
ditions, and  limitations  in  reference  to 
said  loans,  and  securing  the  same,  as 
shall  be  best  calculated,  in  their  judg- 
ment, to  ensure  the  employment  of  the 
same  in  rebuilding  upon  said  land 
burned  over,  and  the  payment  thereof 
to  the  said  city." 

It  will  be  seen  that  the  object  of  this 
act,  as  shown  by  its  provisions,  was  ''to 
ensure  the  speedy  rebuilding  on  land 
the  buildings  upon  which  were  burned  " 
by  the  great  fire ;  and  the  question  was 
as  to  the  right  of  the  State  to  impose 
any  taxes  for  this  object,  and  this  de- 
pended upon  the  further  question, 
whether  this  object  was,  in  a  legal  sense, 
a  public  object. 

The  court  distinctly^  held,  to  use  the 
language  of  the  rescript  sent  down  in 
the  case,  that  taxes  can  only  be  laid 
"for  some  public  service  or  some  object 
which  concerns  the  public  welfare"; 
that  "the  preservation  of  the  interests 
of  individuab,  either  in  respect  of  prop- 
erty or  business,  although  it  may  re- 
sult incidentally  in  the  advancement 
of  the  public  welfare,  is,  in  its  essential 
character,  a  private  and  not  a  public 
object.  .  .  .  That  the  incidental  ad- 


vantages to  the  public  or  to  the  State 
which  result  from  the  promotion  of 
private  interests,  or  the  prosperity  of 
private  enterprises  or  business,  does 
not  justify  their  aid  by  taxation.  .  .  . 
That,  as  a  judicial  question,  the  case  is 
not  changed  by  the  magnitude  of  the 
calamity  which  has  created  the  emer- 
gency." And  finally  the  court  sajr: 
"The  expenditure  authorized  by  this 
statute  being  for  private  and  not  for 
public  objects,  in  a  legal  sense,  it  ex- 
ceeds the  constitutional  power  of  the 
legislature,  and  the  city  cannot  legally 
issue  the  bonds  for  the  purposes  named 
in  the  act."  Ill  Mass.  463.  This  case 
is  followed  and  approved  by  the  Su- 
preme Court  of  Kansas  in  State  v. 
Osawkee  Township,  14  Kan.  418,  and 
the  '* relief  bonds"  which  the  township 
was  authorized  to  issue  were  held  not 
to  be  for  a  public  purpose,  and  therefore 
void.  8.  c.  19  Am.  Rjep.  99 ;  McGonnell 
V.  Hamm,  16  Kan.  228;  Central 
Branch  U.  P.  Raikoad  Co.  v.  Smith, 
23  Kan.  745. 

Another  case  is  Allen  v.  Inhabitants 
of  Jay,  60  Me.  124.  The  legislature  of 
Maine  authorized  the  town  of  Jay  to 
lend  $10,000  to  enable  the  borrowers  to 
build  a  saw-mill  and  grist-mill,  and  to 
exempt  the  mills  from  taxation  for  ten 
years.  On  the  ^und  that  the  purpose 
was  not  a  public  one,  the  act  was  ad- 
judged unconstitutioxial.  See  opinions 
of  the  judges,  58  Me.  Appendix,  590 
et  seq.f  given  to  the  House  of  Repreaen- 
talives.  The  doctrine  was  adhered  to 
in  Brewer  Brick  Co.  v.  Brewer,  62  Me. 
62;  s.  c.  16  Am.  Rep.  395,  and  ablv 
vindicated  by  Apj^eton,  C.  J. ;  Bissell 
V,  Kankakee,  64  111.  249;  Mather  v. 
Ottawa,  114  111.  659,  noted  mpra,  i  291, 
note. 

Another  case  is  Commercial  Na- 
tional Bank  v.  lola,  decided  by  the 
U.  S.  Circuit  Court  for  the  distnct  of 
Kansas,  June,  1873,  reported  in  2  Dil- 
lon C.C.R.  353,  aff'd  20  Wall.  655.  For 
the  same  reasons  the  act  of  the  legis- 
lature which  authorized  the  city  of 
lola  to  appropriate  $50,000  to  aid 
private  persons  in  the  erection  and  eqtdp- 
ment  of  buUdings,  at  or  near  the  city, 
to  be  used  for  manufacturing  purfoses, 
was  held  unconstitutional,  and  the 
bonds  void  which  had  been  issued  to 


Digitized  by 


Google 


§  320  RAILROAD  AID  BONDS  679 

§320  (160).  The  Field  reviewed;  the  Lessona  it  teaches. — 
Hundreds  of  municipal  and  public  corporations  in  the  country  have 
rendered  themselves  bankrupt  by  the  mania  to  aid  railways,  and 
hundreds  of  others  are  groaning  under  oppressive  burdens  thereby 
occasioned.  In  looking  over  the  field,  it  is  now  plain  that  most  of  the 
evils  originating  from  this  source,  and  from  which  the  municipalities 
are  suffering,  have  sprung  not  so  much  from  the  mere  power  to  aid 
railways,  as  from  the  manner  in  which  the  power  has  usually  been 
conferred.  If  municipalities  had  been  forbidden  to  issue  their  bonds, 
and  permitted  to  give  such  aid  only  to  the  extent  of  taxes,  to  be 
levied  within  a  short  limited  period  of  time,  this  pay-^ts-yourgo  policy 
would  have  been  an  effectual  restraint  upon  extravagance  in  this 
direction.  But  the  statutory  power  to  give  the  aid  was  usually  accom- 
panied with  express  authority  to  issue  bonds,  payable  twenty  or  thirty 
years  distant,  in  general  without  limit  as  to  amount;  and  thus  those 
who  created  the  debt  were  almost  indifferent  as  to  the  amount  of  it, 
since  the  main  burden  was  expected  to  fall  on  posterity.  This  led  to 
the  wildest  extravagance.  Bonds  thus  issued  where  the  power  has 
been  plainly  conferred  are  held  by  the  Supreme  Court  of  the  United 
States  as  possessing  all  the  attributes  of  commercial  paper,  and 
unimpeachable  in  the  hands  of  innocent  holders  for  value,  notwith- 
standing the  frauds  of  the  municipal  officers,  or  non-compliance 
with  the  conditions  upon  which  the  bonds  were  authorized  to  be 
issued.    Under  the  doctrine  of  the  Supreme  G)urt  (the  soundness 

raise  the  money  thus  appropriated,  thorizing  the  council  of  the  municipal- 
The  case  was  distin^^uishea  from  those  ity  to  secure  such  water  power  as 
relating  to  railway  aid  bonds,  and  also  might  be  deemed  needful  for  the  use  of 
construes  the  provision  of  the  Consti-  the  fire  department,  held  to  be  uncon- 
tution  of  the  State  that  ''the  legislar  stitutional,  as  authorizing  a  debt  and 
ture  shall  pass  no  special  act  conferring  tax  for  a  private  purpose.  Coates  v. 
corporate  powers"    Ante,  §  175.  Campbell,  37  Minn.  498. 

And  more  recently  the  Court  of  Ap-  Further,  as  to  extent  and  nature  of 
peals  of  New  York  have  decided  in  the  the  taxing  power,  and  distinction  be- 
same  way,  holding  an  act  to  authorize  tween  public  and  private  use,  see 
municipal  bonds  to  pay  for  stock  in  a  post,  §  1350;  Blood^od  v.  Mohawk  & 
private  corporation  to  construct  a  water  H.  Riv.  R.  Co.,  18  Wend.  9,  65;  Jen- 
vrivilege  and  to  manufacture  lumber,  to  kins  v.  Andover,  103  Mass.  94,  holding 
be  void.  Weismer  v.  Village  of  Dou^-  invalid  a  statute  authorizing  taxation 
las,  64  N.  Y.  91.  Text  approved  in  in  favor  of  a  private  incorporated 
Feidman  v.  Charleston,  23  S.  Car.  57,  academy.  Same  principle :  Curtis  v. 
where  bonds  issued  by  a  city,  under  Whipple,  24  Wis.  350 ;  People  v.  Salem, 
legislative  authority,  for  the  purpose  20  Mich.  452 ;  Freeland  v.  Hastings,  10 
of  lending  them  to  individuals  to  assist  Allen,  570 ;  Tyson  v.  Halifax  School 
them  in  rebuilding  the  edifices  de-  Directors,  51  Pa.  St.  9;  Thompson  v, 
stroyed  by  a  great  fire,  were  held  void.  Pittston,  59  Me.  545 ;  Savings  Assoc. 
A  statute  authorizing  a  municipality  v.  Topeka,  3  Dillon  C.  C.  R.  276, 
to  issue  bonds,  to  be  paid  by  taxation,  376 ;  note,  15  Am.  &  Eng.  Corp.  Cas. 
to  aid  in  the  improvement  of  a  water  356. 
power,  and,  connected  therewith,  au- 
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of  which  we  do  not  question)  the  usual  restraints  and  cheeks  upon 
the  power  have  proved  ineffectual,  since,  if  they  were  disregarded 
or  evaded  and  the  bonds  issued  and  negotiated,  they  became 
valid  and  enforceable  obligations.  The  result  of  legislative  author- 
ity thus  conferred  is  seen  in  the  vast  municipal  debt  of  the  country, 
largely  created  in  aid  of  railways,  and  in  our  municipalities  blighted 
and  burdened  with  debt.^ 

§  321  (161).  Bzpress  Power  Essential.  —  The  courts  concur, 
however,  with  great  unanimity,  in  holding  that  there  is  no  implied 
authority  in  municipal  corporations  to  incur  debts  or  borrow  money 
in  order  to  become  svbscribers  to  the  stock  of  railway  companies,  and 
that  such  power  must  be  conferred  by  express  grant.*  To  become 
stockholders  in  private  corporations  is  manifestly  foreign  to  the 
purposes  intended  to  be  subserved  by  the  creation  of  munici- 
palities; the  practice  of  bestowing  such  an  abnormal  power  is  of 
modem  origin,  and  hence  the  rule  tl\at  the  authority  must  be 
specially  conferred,  and  cannot  be  deduced  by  inference  or  implica- 
tion from  the  ordinary  municipal  grants.' 


*  This  retrospect  teaches  the  prac- 
tical lesson  that  the  power  to  create 
debt  evidenced  by  negotiable  bonds 
for  public  and  municipal  purposes  will 
be  abused  unless  it  oe  strictly  safe- 
guarded as  to  amount,  and  precautions 
and  conditions  prescribed  to  prevent 
fraud  in  the  issue  of  such  securities. 
See  chap,  vi.,  Constitutional  Debt 
Limitations,  ante;  post,  chapter  on 
Municipal  Bonds. 

"  The  power  to  become  a  stockholder 
in  a  railroad  company  must  be  ex- 
pressly conferred  upon  a  municipal  or 
pubUc  corporation.  Kelley  v.  Milan, 
127  U.  8. 139 ;  Norton  v,  Dyersbuig,  127 
U.  S.  160;  Wells  v.  Supervisors,  102 
U.  a  625;  Concord  v.  Robinson,  121 
U.  S.  165;  Kelly  v.  Town  of  Milan,  21 
Fed.  Rep.  842;  Wetumpka  v.  We- 
tumplcaWharfCo.,63Ala.611;  Welch 
V.  Post,  99  lU.  471 ;  Katzenberger  v, 
Aberdeen,  16  Fed.  Rep.  745;  Bamum 
V,  Okolona,  148  U.  S.  393.  In  re- 
affirming this  doctrine  it  was  decided, 
in  Provident  Life  &  Trust  Co.  v.  Mercer 
County,  170  U.  S.  593,  that  when 
the  good  faith  of  all  the  parties  is 
unquestionable,  the  courts  wUl  lean 
to  that  construction  of  the  statute 
which  will  uphold  the  transaction  as 
consummated.  Authority  "to  obtain 
money  on  loan  on  the  faith  and  credit 


of  a  city  for  the  purpose  of  contributing 
to  works  of  internal  improvement "  hela 
to  authorize  the  city  to  gtuirantee  pay- 
ment of  the  bonds  of  a  railroad  company. 
Savannah  v,  KeUy,  108  U.  S.  184. 
See  postf  chapter  on  Municipal  Bonds. 
Power  granted  by  Congress  to  the  tei^ 
ritorial  legislature  to  authorize  a  county 
to  incur  debts  or  obligations  "neces- 
sary to  the  administration  of  the  inter- 
nal affairs"  of  the  county,  does  not 
justify  an  act  authorizing  and  requir- 
ing the  .county  to  issue  its  bonds  in  aid 
of  the  construction  of  a  railroad.  Lewis 
V,  Pima  County,  155  U.  S.  54. 

•  Aurora  v.  West,  22  Ind.  88,  96; 
Starin  V.  Genoa,  23  N.  Y.  439;  Gould 
V,  Sterling,  lb.  439,  456;  Atchison  v. 
Butcher,  3  Kan.  104 ;  Bumes  v,  Atchi- 
son, 2  Kan.  454;  Bank  v.  Rome,  18 
N.  Y.  38;  Bridgeport  v.  Housatonuc 
Railway  Co.,  15  Conn.  475;  Marsh 
V.  Fulton  Co.,  10  Wall.  676;  Cook  v. 
Manufacturing  Co.,  1  Sneed  (Tenn.), 
698;  Gaddis  v.  Richland  Co.,  92  lU. 
119;  Pitzman  v,  Freeburg,  92  111.  Ill; 
McCoy  V.  Briant,  53  Cal.  247;  Lewis 
V.  Shreveport,  3  Woods  C.  C.  205; 
Nichol  V.  Nashville,  9  Humph.  (Tenn.) 
252;  City  and  County  of  St.  Louis  v. 
Alexander,  23  Mo.  483 ;  Jones  v.  Mayor, 
Ac.  of  Columbus,  25  Ga.  610 ;  Oebncke 
V.  Pittsburg,  U.  S.  C.  C. ;   7  Am.  Law 
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Accordingly,  where  a  city  was,  by  charter,  specifically  authorized 
to  construct  wharves,  docks,  piers,  water  works,  works  for  lighting 
the  city,  &c.,  and  was  also  authorized  upon  certain  conditions  to 
create  a  debt,  this  was  considered  to  mean  a  debt  for  some  of  these 
specified  purposes,  and  not  to  empower  the  corporate  authorities  to 
issue  bonds  to  aid  in  the  construction  of  a  railroad.^    So  there  is  no 


Reg.  725;  Duanesbuig  v.  Jenkins,  40 
Barb.  574;  French  v,  Teschemaker, 
24  Cal.  518;  People  v.  Mitchell,  35 
N.  Y.  551 ;  St.  Joseph  Township  v. 
Rogers,  16  Wall.  644 ;  English  v.  Chicot 
County,  26  Ark.  454;  Thomson  v, 
Lee  Countv,  3  Wall.  (U.  S.)  327; 
Commercial  Bank  v.  lola,  2  Dillon 
C.  C.  R.  353 ;  b.  c.  20  Wall.  (U.  S.)  655. 
''It  is  well  settled  that  a  municipal 
corporation,  in  order  to  exercise  the 
power  of  becoming  a  stockholder  in  a 
railroad  corporation,  must  have  such 
power  expresdy  conferred  upon  it  by  a 
grant  from  the  legislature;  and  that 
even  the  power  to  subscribe  for  such  stock 
does  not  carry  wUh  it  tke  pov)er  to  issue 
negotiable  bonds  in  payment  for  the  sub- 
scription, unless  the  power  to  issue  such 
bonds  is  expressly  or  by  reasonable 
implication  conferred  by  statute." 
Blatchford,  J.,  in  Kelley  v.  Milan,  127 
U.  S.  139,  citing  Pulaski  v.  Gilmore, 
21  Fed.  Rep.  870;  Milan  v.  Tennesseo 
Central  R.  R.,  11  Lea,  330;  Marsh  v. 
Fulton  County,  10  Wall.  676;  Wells  v. 
Supervisors,  102  U.  S.  625;  Ottawa  v. 
Carey,  108  U.  S.  110;  Dainess  County 
V.  Dickmson,  117  U.  S.  657. 

It  is  also  held  in  this  case  (Kelley  v, 
Milan,  supra)  that  where  the  vower  to 
subscribe  for  railroad  stock  and  to  issue 
bonds  therefor  is  wanting,  an  a^eement 
made  by  the  mavor  of  the  mumcipality, 
by  which  a  cfecree  recognizing  the 
validity  of  the  bonds  is  entered,  is 
ineffectual  for  that  purpose.  More 
fully  on  this  point  see  post,  chapter  on 
Municipal  Bonds.  "No  lawyer  doubts 
that  a  Dorough  can  only  subscribe  to  a 
railroad  when  expressly  authorized  by 
law."  Blacky  C.  J.,  in  Sharpless'  Case, 
cited  Pennsylvania  Railway  Co.  v. 
Philadelphia,  47  Pa.  St.  189,  193.  A 
railroad  is  such  a  "road"  as  is  em- 
braced in  the  terms  of  a  charter  by 
which  the  common  council  of  a  city 
were  authorized  "to  take  stock  in  any 
chartered  company  for  making  roads  to 
said  city."  Evansville,  I.  &  C.  S.  L.  R. 
Co.  V.  Evansville.  15  Ind.  395 ;  Aurora 
V.  West,  9  Ind.  74;  post,  chapter  on 
Municipal  Bonds.   The  legislature  may, 


before  (Aspinwall  v,  Daviess  County, 
22  How.  364),  if  not,  indeed,  after  the 
subscription  is  made,  but  before  it  is 
paid  for,  annul  the  proceeding  and 
authorize  the  municipal  corporation  to 
withdraw  the  subscnption  and  release 
its  right  to  the  stock.  People  v.  Coon, 
25  Cal.  635.  Extent  of^  legislative 
power.  ATite,  chap.  iv.  Text  approved. 
Jacksonport  v.  Watson,  33  Ark.  704. 

Authority  to  subscribe  for  stock  in  a 
railroad  company  held  not  to  carry  with 
it  the  imphed  power  to  issue  Donds 
therefor.  Wells  v.  Supervisors,  102 
U.  S.  625 ;  Claiborne  County  v.  Brooks, 
HI  U.  S.  400;  Norton  v,  Dyersburg, 
127  U.  S.  160:  Kelley  v,  Milan,  127 
U.  S.  139  (but  holding  that  the  power 
to  issue  bonds  may  be  conferred  by  a 
reasonable  implication  from  the  power 
granted),  ante,  $5  284,288,291;  post, 
§$  872  et  seq.  But  see  Brenham  v, 
German  Am.  Bank.  144  U.  S.  173;  on 
rehearing  lb.  549.  Nor  does  a  grant 
of  power  to  appropriate  monej  to 
aid  a  railroad,  with  a  provision  direct- 
ing a  levy  of  taxes  to  meet  the  ap- 
propriation, include  power  to  issue 
bonds.  Concord  v.  Robinson,  121 
U.  S.  165;  Wells  v.  Supervisors,  102 
U.  S.  625. 

*  Lafayette  v.  Cox,  5  Ind.  38.  As 
to  rights  of  bondholders,  however, 
see  postj  chapter  on  Municipal  Bonds, 
and  decisions  in  the  national  and  State 
courts,  there  cited.  Power  in  general 
to  the  city  council  of  Charleston,  oy  the 
charter  of  1783,  to  pass,  inter  alia, 
"every  other  by-law  as  shall  appear  to 
the  city  council  reauisite  and  necessary 
for  the  security,  welfare,  and  convenience 
of  said  city,"  was  held  by  the  Court  of 
Errors  to  authorize  the  city  to  subscribe 
to  the  stock  of  railroad  companies 
within  or  without  the  State.  Copes  v. 
Charleston,  10  Rich.  (S.  Car.)  Law,  491. 
See  Charleston  v.  Baptist  Chureh,  4 
Strob.  Law  (8.  Car.),  306,  308,  for 
preamble  to  the  charter  of  Charleston. 
There  can  be  little  doubt  that  this  is 
pressing  the  constructive  powers  of 
the  corporation  to  an  imwarrantable 
extent. 
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power  in  a  municipal  corporation  (even  supposing  it  to  be  competent 
for  the  legislature  to  confer  such  power),  as  incidental  to  the  usual 
grants  of  municipal  authority,  to  take  stock  in  a  manufodiwring  comr 
party  located  in  or  near  the  corporation/  or  to  aid  or  engage  in  other 
enterprises,  essentially  private.^ 

§  322  (162).  Effect  of  Special  Power  on  Existing  Charter  Umita- 
tiona  of  the  Taxing  Power  —  Whether  special  avthoriiy  to  a  munici- 
pality to  borrow  money  to  pay  for  stock  subscribed  to  a  railway 
company  will  vm/pliedly  repeal,  pro  ianto,  existing  charter  limitations 
upon  the  rate  of  taxation,  is  a  question  depending  upon  construction, 
and  in  relation  to  which  the  courts  have  differed.  But  the  strong 
inclination  of  the  Supreme  Court  of  the  United  States  seems  to  be  in 
favor  of  that  construction  which  restricts  such  limitations  to  the 
exercise  of  the  power  of  taxation  in  the  ordinary  course  of  municipal 
action.* 


Construction  of  special  ads  or  charters 
field  to  give  power  to  take  stock  and  issite 
bonds.  Meyer  v,  Muscatine,  1  Wall. 
384 ;  Curtifi  v.  Butler  County,  24  How. 
435;  Gelpcke  v.  Dubuque,  1  Wall.  175, 
220;  City  and  County  of  St.  Louis  v. 
Alexander,  23  Mo.  483;  Railroad  Co. 
f>.  Otoe  County,  1  Dillon  C.  C.  R.  338; 
Rogers  v.  Burlington,  3  Wall.  654 
(compare  Chamberlain  v.  Burlington, 
19  Iowa,  395);  Rogers  v.  Burliniton, 
supra,  overruled,  144  U.  S.  173 ;  JFob- 
dick  V,  Perrysbuig,  14  Ohio  St.  472 ; 
Goshom  V.  County,  1  West  Va.  308; 
Taylor  v.  Newbeme,  2  Jones  (N.  Car.) 
Eq.  141 ;  Caldwell  v.  Justices,  4  lb,  323 ; 
People  V,  Spencer,  55  N.  Y.  1 ;  Decker 
V,  Hughes,  68  111.  33 ;  People  v  Pueblo 
Co.,  2  Colo.  360 ;  English  v.  Chicot  Co., 
26  Ark.  454 ;  distinguishing  Seybert  v. 
Pittsburgh,  1  Waff.  272;  Veeder  v. 
Lima,  19  Wis.  280.  The  opinion  of 
Dixon,  C.  J.,  contains  an  interesting 
discussion  of  the  questions  presented  by 
that  case. 

Construction  of  acts  held  not  to  grant 
power  to  subscribe  for  stock  and  issue 
bonds.  Kelley  v.  Milan,  127  U.  S.  139; 
Norton  v.  Dyersburg,  lb.  160. 

^  Cook  V.  Manufacturing  Co.,  1  Sneed 
(Tenn.),  698;  Com.  Nat.  Bank.  v.  lola, 
2  Dillon  C.  C.  R.  353. 

»  Clark  V.  Des  Moines,  19  Iowa,  199; 
Hanson  v.  Vernon,  27  Iowa,  28 ;  Cooley, 
Const.  Lim.  212.  A  city  coiporation 
cannot  subscribe  for  stock  in  a  steams 
ship  line  without  express  legislative  au- 


thority. Penn^lvania  Railroad  Co.  v. 
Philadelphia,  47  Pa.  St.  193 ;  and  since 
the  new  Constitution  of  Pennsylvania 
(art.  xi.  {  7,  Amendment  to  Constitu- 
tion, 1857,  supra,  {  317,  note),  the  leg- 
islature cannot  give  that  power.  Where 
a  charter  recited  its  piurpose  to  dele- 
gate to  the  city  authorities  power  to 
make  such  ordinances  as  the  ''con- 
tingencies, or  the  local  circumstances'' 
of  the  corporation  might  reauire,  and 
gave  "full  power  and  autnority  to 
make  such  assessments  on  the  inhab- 
itants of  the  city,  or  those  who  hold 
taxable  property  therein,  for  the  safety, 
benefit,  and  advantage  of  the  citv,  as 
shall  appear  to  them  expedient,  the 
court  were  of  opinion  tnat  the  city 
might  assess  a  tax  upon  the  real  estate 
witnin  the  corporation  for  the  purpose 
of  constructing  a  canal  "  for  manufac- 
turing purposes,  and  for  the  better  se- 
curing an  abundant  supply  of  water  for 
the  cUy,*'  and  if  it  could  not,  yet  that 
it  was  competent  for  the  legislature,  as 
it  did  bv  a  subsequent  act,  to  adopt 
and  connrm  the  action  of  the  city  m 
passing  such  an  ordinance.  Frederick 
V.  Augusta,  5  Ga.  561.  Aside  from 
the  curative  act,  the  correctness  of  the 
view  taken  by  the  court  is  by  no  means 
clear;  ante,  §§  129,  318,  319. 

•  Butz  V.  Muscatine,  8  Wall.  575. 
Contra,  Clark  v.  Davenport,  14  Iowa, 
494;  Learned  v.  Burhngton,  2  Am. 
Law  Reg.  N.  s.  394  and  note ;  Leaven- 
worth V.  Norton,  1  Kan.  432 ;  Bumes  v. 


Digitized  by 


Google 


§323 


RAILROAD   AID   BONDS 


583 


§  323  (163).  Power  to  issne  Bonds  absolntely  Essential;  Oondi- 
tions  Precedent  to  its  Bxereise  most  be  complied  with.  —  If  statutory 
'power  to  issue  bonds  in  aid  of  railway  and  other  like  public  enter- 
prises has  not  been  conferred,  they  are  void  into  whosesoever  hands 
they  may  come.*  The  power,  when  it  has  been  conferred,  to  aid  or 
engage  in  extra-municipal  enterprises,  being  extraordinary  in  its 
nature  and  burdensome  to  the  citizen,  must  (except  as  modified  by 
the  doctrine  of  estoppel  in  favor  of  the  h<ma  fide  holders  of  the  securi- 
ties) be  strictly  pursued,  according  to  the  terms  and  conditions  of  the 
grant  conferring  it.'  Thus,  under  an  act  authorizing  town  officers  to 
borrow  money  upon  the  credit  of  the  town,  and  to  pay  it  over  to  a 
railroad  corporation,  to  be  expended  by  it  ''in  grading  and  construct- 
ing a  railroad,"  taking  in  exchange  its  stock  at  par,  it  is  not  within  the 
power  of  municipal  officers  to  make  a  direct  exchange  of  the  bonds 
of  the  town,  even  for  an  equal  nominal  amount  of  stock,  as  this 
leaves  it  in  the  power  of  the  railroad  corporation  to  sell  such  bonds 
at  a  discount'     So  in  a  case  where  a  county  had  by  the  legislative 


Atchison,  2  Kan.  454.  And  see  Com- 
monwealth o.  Pittsburgh,  34  Pa.  St. 
496 ;  Amey  v.  Allegheny  Qty,  24  How. 
(U.  S.)  364 ;  Fosdick  v,  Per^sburg,  14 
Ohio  St.  472 ;  Gumberiand  v.  Magruder,. 
34  Md.  381.  See  Assessors  v.  Com- 
missioners, 3  Brews.  (Pa.)  333 ;  State  v. 
Guttenburg,39N.  J.  L.  660.  InQuincy 
V.  Jackson,  113  U.  S.  332,  the  Supreme 
Court  of  the  United  States  held  that  a 
power  to  levy  taxes,  to  pay  debts,  and 
for  general  expenses,  not  exceeding  fifty 
cento  on  each  hundred  dollars,  relatra 
only  to  debts  and  expenses  for  the  ordi- 
naiY  purposes  of  the  city,  and  not  to 
suco  as  were  incurred  under  a  special 
authority,  —  as,  a  debt  incurred  by 
subscribing  to  the  stock  of  a  railroad 
under  autnority  of  a  statute  which  was 
construed  to  confer  authority  to  make 
a  levy,  for  the  payment  of  the  debt,  in 
excess  of  the  limitation  above  recited. 
This  case  distinguished  from  United 
States  V.  Macon  County,  99  U.  S.  582 ; 
for  a  statement  of  which  see  post,  chap- 
ter on  Municipal  Bonds. 

'  Marsh  v.  Fulton  County,  sttpra; 
Allen  V.  Louisiana,  103  U.  S.  80 ;  Com. 
Bank  v,  lola,  2  Dillon,  353,  aff'd  in 
Supreme  Court,  20  Wall.  655;  Sav. 
Assoc.  V,  Topeka,  3  DiUon,  276,  376; 
Weismer  v.  Village  of  Douglas,  64  N.  Y. 
91 ;  Clay  v.  County,  4  Bush  (Ky.),  154 ; 
Rathbone  v.  Kiowa  County,  73  Fed. 
395.  See  further,  chapter  on  Munici- 
pal Bonds,  post,  where  the  vital  ques- 


tion of  power  in  its  le^l  sense,  and  the 
rights  of  bona  fide  holders  of  such  in- 
struments are  considered  at  length. 
Dunnovan  v.  Green,  57  HI.  63 ;  Lynde 
V.  Winnebago  County,  16  Wall.  6; 
James  v.  lulwaukee,  16  WalL  159; 
post,  §  958;  Police  Jury  v.  Britton,  15 
Wall.  566;  Gould  v.  Paris,  68  Tex. 
511. 

'  Young  V,  Clarendon  Township,  132 
U.  8.  340. 

»  Starin  v.  Genoa,  23  N.  Y.  439; 
Gould  v.  Sterling,  lb,  439.  456.  In  the 
case  last  cited,  Sdden,  J.,  p.  460,  re- 
marks :  "  In  the  present  case  the  only 
authority  given  (to  the  town)  by  the 
act  is  to  borrow  upon  the  bonds  of  the 
town.  No  express  power  to  sell  the 
bonds  is  given,  and  no  such  power  can, 
I  think,  he  implied.  To  borrow  money, 
and  give  a  bond  or  obligation  for  it, 
and  to  sell  a  bond  or  obligation  for 
money,  are  by  no  means  identical 
transactions.  In  the  one  case  the 
money  and  the  bond  would,  of  course, 
be  equal  in  amount ;  in  the  other  they 
might  or  miffht  not  be  equal.''  Whether 
Bucn  a  ddenoe  would  be  available 
against  a  bona  fide  holder  of  the  bonds 
was  not  determined.  See  post,  §  911. 
As  to  these  cases,  see  chapter  on  Mu- 
nicipal Bonds,  post.  See  Woods  v,  Law- 
rence County,  1  Black,  386;  Moran  v, 
Miami  County,  2  Black,  722.  That 
such  a  defence  is  not  available  against 
a  holder  for  value,  see  post,  {§  897  et  seq. 
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act  no  authority  to  issue  its  bonds  to  the  railroad  company  unless 
upon  the  sanction  of  a  previous  vote  after  thirty  days'  notice  of  the 
election  to  be  held  for  that  purpose,  the  Supreme  Court  of  Illinois 
held,  in  a  direct  proceeding  against  the  county  to  enjoin  it  from  issvr 
ing  its  bonds,  that  although  there  was  an  election  at  which  a  majority 
voted  in  favor  of  the  subscription,  yet  the  failure  to  give  the  thirty 
days'  notice  was  a  fatal  defect,  and  the  issue  of  the  bonds  was 
restrained.* 


§  324  (164).  Estoppel  in  Favor  of  bona  fide  Holder  of  Negotiable 
Bonds.  —  It  may  be  observed  in  conclusion  that  the  Supreme  Court 
of  the  United  States,  in  the  municipal  railway  aid  bond  cases  and 
other  bond  cases  referred  to  in  a  subsequent  chapter,^  have  held  the 
doctrine,  in  favor  of  the  innocent  holders  for  value  of  such  securities, 
that  the  municipality  may,  where  statutory  power  to  issue  bonds 
exists,  be  estopped  by  recitals  in  the  bonds,  by  the  subsequent  levy 
of  taxes  to  pay  interest  thereon,  and  by  retaining  the  stock  which 
was  received  in  exchange  for  the  bonds  or  purchased  with  their 
proceeds,  to  set  up  in  defence  a  non-compliance  with  prehminary 


^  Harding  v.  Rockford,  &c.  Railroad 
Co.,  65  lU.  90. 

In  delivering  the  opinion  of  the 
court,  ThorrUonf  J.,  remarks:  "Such 
municipalities  were  not  created  with 
the  view  to  engage  in  commerce,  or  to 
aid  in  the  construction  of  railwavs, 
but  for  governmental  purposes  only. 
When  they  exercise  the  functions  given 
by  the  statutes  under  consideration, 
the  powers  granted  must  not  only  be 
clearly  conferred,  but  strictly  pursued. 
If  the  mode  prescribed  for  carrying 
into  effect  the  rif ht  to  issue  bonds  is 
not  complied  with  in  all  material  mat- 
ters, then  the  bonds  should  not  be 
issued,  and  thus  the  taxpayer  will  be 
exempt  from  the  imposition  of  iUeffsJ 
taxes,  and  a  grievous  burden  upon  ms 
property.  These  principles  have  been 
so  elaborately  discussed  and  fully  set- 
tled by  this  court,  that  we  neea  only 
refer  to  some  of  the  cases.  People  v. 
Tazwell  County,  22  111.  147;  F\ilton 
County  v.  Mississippi  &  Wabash  Rail- 
road Co.,  21  111.  338;  Middleport  v, 
iEtna  Life  Ins.  Co.,  82  111.  562 ;  People 
V.  Loffan  Co.,  63  111.  374, 384 ;  Williams 
V,  Roberts,  88  111.  11,  13 ;  People  ».  Old- 
town,  88  ni.  202 ;  Clarke  v,  Hancock 
Co.  Board,  &c.,  27  111.  305,  307;  Force 
V.  Batavia,  61  111.  99 ;  Harding  v.  R.  R. 
I.  &  St.  L.  R.  R.  Co.,  65  IlL  90 ;  Lippin- 


cott  V.  Pana,  92  111.  24;  Gaddis  v. 
Richland  Co.,  92  111.  119;  Supervisors 
of  Schuyler  Co.  v.  People,  25  111.  181 ; 
Supervisors  of  Hancock  County  v. 
Clark,  27  111.  305;  Marshall  County  «. 
Cook,  38  111.  44;  Wiley  v.  Town  of 
Brimfield,  59  lU.  306;  People  v.  Cass 
Co.,  77  m.  438." 

If  aid  has  been  conditionally  voted, 
the  condition  must  be  comphed  with 
before  the  company  can  demand  the 
aid.  Portland  &  O.  C.  Co  v,  Hartford, 
58  Me.  23 ;  Cowdrey  v.  Town  of  Cana- 
dea,  16  Fed.  Rep.  532 ;  Rich  v.  Town 
of  Mentz,  19  Fed.  Rep.  725.  Where  an 
act  is  done  which  can  be  done  legally 
after  the  performance  of  some  prior  act, 
proof  of  the  later  carries  with  it  a  pie^ 
sumption  of  the  due  performance  of 
the  prior  act.  Knox  County  t).  Ninth 
National  Bank,  147  U.  S.  91,  holding 
that  an  election  being  held  under  an 
order  of  the  county  court,  there  being 
no  statutory  requirement  as  to  length 
of  time  that  notice  should  be  given, 
the  votes  cast  canvassed  by  the  proper 
officers,  and  an  order  for  a  subscription 
to  the  stock  of  a  railroad  company 
made  in  accordance  with  the  terms  of 
the  order  for  the  election,  it  may  be 
presumed  that  proper  notices  of  elec- 
tion were  siven. 

'  Post  J  chapter  on  Municipal  Bonds. 
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conditions.^  This  is  a  doctrine,  however,  which  is  asserted  for  the 
protection  of  such  holders,  and  has  ordinarily  no  place  in  contro- 
versies which  arise  before  the  issue  of  the  bonds,  between  the  tax- 
payers or  municipality  on  the  one  hand,  and  the  company  on 
the  other.  In  such  cases  the  sound  doctrine  is  that  substantial 
compliance  with  all  material  conditions  is  essential.' 


^  Post,  §  904,  chapter  on  Municipal 
Bonds. 

»  Jackson  Co.  v.  Brush,  77  Dl.  59. 

The  Supreme  Court  of  Connecticut, 
under  peculiar  circumstances,  held  the 
town  voting  aid  to  a  railroad  company 
estopped  to  show,  as  a^nst  the  rauroad 
company  (equitable  nghts  of  material- 
men and  contractors  having  inter- 
vened), that  the  vote  at  the  town  meet- 
ing had  not  been  taken  by  ballot  as 
required  by  the  act  of  the  legislature, 
but  by  a  division  of  the  house,  without 
ballot.  New  Haven,  &c.  Railroad  Co. 
V,  Chatham,  42  Conn.  465.  This  case 
pronounced  exceptional,  Bloomfield  v. 
Charter  Oak  Bank,  121  U.  S.  121,  citing 
the  foregoing.  See  also  Douglas  v. 
Chatham,  41  Conn.  211.  In  submitting 
the  question  to  vote  whether  a  town- 
ship will  take  stock  in  a  railroad  com- 
pany, the  township  has  the  right  to  im- 
pose such  conditions  in  regard  thereto 
as  it  deems  proper:  and  such  condi- 
tions when  imposed  are  binding,  and 
the  company  will  have  no  right  to  the 
subscription,  or  to  compel  the  issue  of 
the  bonds,  until  the  conditions  are 
fully  performed  on  its  part,  if  the  au- 
thorities have  a  discretion.  People  v. 
Holden,  91  III  446.  If  the  county 
authorities  have  a  discretion  to  suh- 
scribe  on  a  vote  without  conditions, 
the  annexing  of  conditions  will  not  de- 

Srive  them  of  its  exercise.    People  v. 
ounty  Board  of  Cass  County,  77  Dl. 
438. 

Except  in  controversies  with  bona 
fide  bondholders  for  value,  the  State 
courts  have  generally  and  properlif  hdd 
that  the  power  of  a  municipahty  to 
issue  railroad  aid  bonds  is  dependent 
upon  a  strict  or  substantial  compliance 
with  the  statute  authorizing  the  issue 
of  such  bonds  ^  and  that  when  the 
power  is  conditional  on  a  prior  vote  of 
the  electors  the  statutory  notice  must 
be  given.  People  v.  Jackson  County. 
92  111.  444;  Harding  v.  R.  R.  I.  &  St. 
L.  R.  R.  Co.,  65  ni.  90;  People  v, 
Waynesville,  88  111.  469,  in  which  it  is 
held  that  one  submission  exhausts  the 


power,  and  a  subseauent  one  is  itltra 
vires:  qyare,  A  subscription  cannot 
be  made  to  a  division  of  a  road. 
McWhorter  v.  People,  65  111.  290. 
Power  to  issue  upon  compliance  with  con- 
ditions cannot  be  deleaated.  Jackson 
County  V.  Brush,  77  111.  59 ;  P^ple  v, 
Waynesville,  supra;  People  v.  Harper 
(vote  need  not  fix  time  for  bonds  to 
run),  67  111.  62.  Cannot  make  a  con- 
tract with  railroad  company  for  suin 
scription  before  election.  People  v.  Cass 
Coimtjr,  77  111.  438.  Submitting  two 
proposiiions  at  same  dection,  Marshall 
v.  Silliman,  61  HI.  218.  See  also  Gar- 
rigus  V.  Park  County,  39  Ind.  66; 
State  V.  Roggen,  22  Neb.  118.  Con- 
ditions, effect  of  non-observance.  Alley 
V.  Adam  County,  76  111.  101.  Voting  on 
unauthorized  proposition.  Cairo  St.  L. 
R.,  &c.  Co.  V.  Sparta,  77  111.  505.  Elec- 
tion must  be  field  according  to  the  law 
governing  it.  People  t>.  Supervisor  of 
Santa  Anna,  67  111.  57.  See  also  the 
following  cases:  Wright  v.  Bishop,  88 
111.  302:  Edwards  v.  People,  88  HL 
340;  Williams  v.  Roberts,  88  111. 
11,  13;  People  v.  Clayton,  88  DL  45; 
People  v,  Oldtown,  88  IlL  202 ;  Yarish 
V.  Cedar  Rap.  I.  F.  &  N.  R.  Co., 
72  Iowa,  556.  W?uU  is  a  majority 
vote.  McDowell  v.  Mass.  &  S.  Const. 
Co.,  96  N.  Car.  514 ;  State  v.  Bechell. 
22  Neb.  158;  anU,  §69,  note  and 
cases;  Index,  Election,  Majority,  Mu- 
nicipal Bonds.  ^ 

The  reader  is  referred  to  chapter  on 
Municipal  Bonds,  post,  where  the  sub- 
ject oi  such  bonds  is  considered  at 
lai^e,  with  special  reference  to  the  de- 
cisions of  the  Supreme  Court  of  the 
United  States,  which,  generally  speak- 
ing, are,  as  is  well  known,  more  favor- 
able on  certain  points  to  the  bona  fide 
holders  of  such  bonds  than  those  of  the 
State  courts.  A  vote  for  an  issue  of 
bonds  in  excess  of  the  amount  allowed 
by  the  statute  validates  bonds  issued 
thereunder  up  to  the  lawful  limit. 
Rathbone  v.  Kiowa  County,  73  Fed. 
Rep.  395.  A  city  authorized  to  issue 
bonds  in  aid  of  a  resident  corporation 
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only  is  not  estopped    from  showing  preme  Court  of  the  United  States.    An 

that  a  railroad    corporation  to  which  incorporated  town  in  Arkanatu  has  no 

it  has  issued  bonds  is  a  foreign  corporar  power  to  contract  for  the  construction 

tion  by  the  fact  that  the  bonds  recite  of  a  levee,  or  to  bind  itself   to  pay 

on  their  face  that  they  were  issued  to  therefor,  and  therefore  is  not  to  be 

a  company  incorporated  under  the  gen-  held  to  have  ratified  such  a  contract  by 

eral  laws  of  the  State.    Johnston  City  accepting  the  benefit  of  work  done 

V.  Charleston,  &c.  R.  Co.,  100  Tenn.  under  it.    Newport  v,  Batesville  &  B. 

138,  but,  as  respects  bona /M2e  holders,  Railway   Co.,    58    Ark.    270;  Index, 

gucire  under  the  decisions  of  the  Su-  Levee,  Levee  DietrieL 
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Same  Subject 339 
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§  330  (165).  How  dissolved  in  Kngland.  —  In  England  a  muni- 
cipal corporation  may  be  dissolved,  — 

1.  By  an  act  of  parliament,  this  power  being  a  necessary  conse- 
quence of  the  omnipotence  of  that  body  in  all  matters  of  political 
institution.^  The  king  may,  by  his  prerogative,  create,  but  cannot 
dissolve  or  destroy,  a  corporation;  may  grant  privileges,  but  when 
vested,  cannot  take  them  away.^ 

It  has  there  often  been  declared  that  a  municipal  corporation  may 
also  be  dissolved,  — 

2.  By  the  loss  of  an  integral  part,  or  the  loss  of  all  or  of  the  majority 
of  the  members  of  any  integral  part,  without  which  it  cannot  transact 
its  business,  unless  the  parts  that  remain  have  the  right  to  act  or  to 
restore  the  corporate  succession.' 


^  Co.  Litt.  176,  note;  2  Kyd,  447;  it  has  not  undertaken  to  dissolve  any 

Rex  V.  Amery,  2  Term  R.  515 ;  Glover,  private  corporation  since  the  time  of 

408;  A^^ell  &  Ames,  chap.  xxii.  {  767;  Henry  VIII.,  so  that  the  power  to  do 

2  Kent  Com.  305 ;  Tippecanoe  County  so  rests  wholly  in  theory.    In  1783  a  bill 

Com'rs  V.  Cox,  6  Ind.  403;    State  v.  was  proposed  to  remodel  the  East  India 

Vincennes  University,  5  Ind.  77 ;  ante.  Company.    Lord  Thtirlow  opposed  it  as 

S  50,  as  to  distinction  between  Royal  subversive  of  the  law  and  Ck>nstitution, 

and  Parliamentary  Corporations.  and,  in  strong,  nervous  langusj^e,  de- 

'  Ante,  a  50,  53;    Rex  v.  Ameiy,  clared  it  to  be  ''an  atrocious  violation 


tupra;  Regents  of  University  v.  Wu- 
liams^  9  QiS  d;  Johns.  (Md.)  365,  409. 
In  this  case  BucAoTian,  J.,  in  substance. 


of  private  property,  which  cut  every 
Englishman  to  the  bone." 

•Willc.   on  Corp.   325,   chap.   vii. 


observes:  The  crown  mav  create,  but  This  chapter  contains  an  interesting 
cannot,  at  pleasure,  dissolve  a  corpora-  discussion  of  the  question  of  dissolu- 
tion, or^  without  its  consent,  alter  or  tion,  and  it  would  seem  that  the  author, 
amend  its  charter.  Parliament  ma^r  do  notwithstanding  the  occasional  judg- 
thia;  but,  restrained  by  public  opinion,  ments  and  the  many  and  broad  dicta 
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3.  By  a  surrender  of  the  franchise  of  being  a  corporation  to  the 
crowHy  whose  acceptance  is  necessary;  and  to  be  effectual  the  sur- 
render must  be  enrolled  in  chancery.  The  power  to  surrender  has 
been  much  questioned ;  the  argument  in  favor  of  it  being,  that  since 
by  royal  grant  and  acceptance  a  corporation  may  be  created,  so  by 
siurender  and  acceptance  it  may  be  annulled.  It  is  admitted, 
however,  that  a  corporation  created  or  confirmed  by  parliament  or 
statute  cannot  dissolve  itself  by  a  surrender  of  its  charter  or 
franchise.^ 

4.  By  forfeiture  of  its  charter,  through  negligence  or  abuse  of  its 
franchise,  judicially  ascertained  by  proceedings  in  quo  warranto  or 
scire  facias.  This  mode  of  dissolution  proceeds  upon  the  doctrine, 
well  settled  as  to  private  corporations,  both  in  England  and  in  this 
country,  and  perhaps  settled  in  that  country,  also,  as  respects  the 
old  municipal  corporations  when  created  by  royal  charter,  that  there 
is  a  tacit  or  implied  condition  annexed  to  the  grant  of  every  act  or 
charter  of  incorporation  that  the  grantees  shall  not  neglect  to  use 
and  shall  not  misapply  the  powers  granted,  and  that  if  they  do,  the 
condition  is  broken  upon  which  the  corporation  was  created,  and  the 
corporation  thereupon  ceases  to  exist.  And  in  the  cases  in  the  time 
of  Charles  II.  it  was  held  that  the  corporation  might  forfeit  its  fran- 
chise by  reason  of  the  neglect  or  misconduct  of  its  officers^ 

in  the  books,  doubts  whether  there  can  of  an  integral  part,  but  of  magistrates, 
be  an  actiud  and  total  dissdution  of  a  Grant  Corp.  305,  note;  Rex  v.  Paa- 
municipal  corporation,  either  by  the  more,  3  Term  R.  241.  The  foregoing 
loss  of  an  integral  part,  or  by  surrender,  cases  are  succinctly  stated  by  Mr.  Kyd, 
or  by  forfeiture.  But  see  2  Kyd,  chap.  2  Corp.  chap.  v.  See  also  Mayor,  4c. 
V. ;  Glover,  chap.  xx. ;  An^ell  A  of  Colchester  v.  Brooke,  7  Queen's  B. 
Ames,  §  769;  ana  particularly  Hex  v,  383,  and  Mr.  Justice  Campbeu' a  learned 
Morris  and  Rex  v.  Stewart,  3  East,  213 ;  opinion  in  Bacon  v.  Robertson,  18  How. 
4  East,  17.  Int^al  parts  defined.  (U.S.)  480;  tn/ra,  §  334,  note ;  People 
AnU,  §  53.  In  Rex  v.  Pasmore,  3  v.  Wren,  5  111.  269,  275,  citing  and  re- 
Term  R.  241,  where  the  subject  was  lying  on  Colchester  v,  Seaber,  supra; 
much  considered.  Lord  Kenyan  ob-  Smith's  Case,  4  Mod.  53;  Smitn  v. 
served :  "When  an  integral  part  of  a  Smith,  3  Desaus.  (S.  Car.)  557 ;  Welch 
corporation  is  gone,  without  whose  ex-  v.  Ste.  Genevieve,  1  Dillon  C.  C.  130: 
istence  the  functions  of  the  corporation  chapters  on  Corporate  Officers  and 
cannot  be  exercised,  and  the  corpora-  Corporate  Meetings,  post. 
tion  has  no  manner  of  supplying'  the  '  Rex  v.  Osboiime,  4  East,  326; 
integral  part,  the  corporation  is  dw-  Rex  v.  Miller,  6  Term  R.  277;  Willc. 
solved  as  to  certain  purposes.  But  the  332,  pi.  861 ;  Howard's  Case,  Hutt.  87 ; 
king  may  renovate  either  with  the  old  Grant  on  Corp.  306,  308;  Thicknesse 
or  new  corporators."  v.  Lancaster  Canal  Co.,  4  M.  &  W. 

The  leading  authorities  respecting  472. 

the  effect  of  the  loss  of  an  integral  part  '  Black.  Com.  485 ;    2  ^d,  447 : 

are,  1  Rol.  Abr.  514;  Regina  v.  Bewd-  Willc.  chap.  vii.  325  et  seq. ;  Taylors  of 

ley,  1  P.  Wms.  207 ;   Banburjr's  Case,  Ipswich,  1  Rol.  5 ;   Rex  v.  Grosvenor, 

10  Mod.  346;  Rex  v.  Tregony,  8  Mod.  7  Mod.  199;  Smith's  Case,  4  Mod.  53, 

111,  129;  Colchester  v.  Seaber,  3  Burr.  55,  58;   s.  c.  12  Mod.  17;   Skin.  311; 

1866;  8.  c.  1  Wm.  Bl.  591,  which,  how-  1  Show.  278;  Rex  v.  Saunders,  3  East, 

ever,  is  said  not  to  be  a  case  of  the  loss  119;   Mayor,  &c.  of  Lyme  v.  Henley, 
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§331  (166).  How  dissolved  in  the  TTnited  States.  —  These 
vari(m8  modes  of  diaaoltdion,  except  the  first,  are  believed  by.  the 
author  to  be  inapplicable  to  municipal  corporations  in  this  country 
as  they  are  generally  created  and  constituted.  Here  it  is  the  people 
of  the  locality  who  are  erected  into  a  corporation,  not  for  private, 
but  for  public  or  quasi  public  purposes.  The  corporation  is  mainly 
and  primarily  if  not  wholly  an  instrument  of  government.  The  offi- 
cers do  not  constitute  the  corporation,  or  an  integral  part  of  it.  The 
existence  of  the  corporation  does  not  depend  upon  the  existence  of 
officers.^  The  qualified  voters  or  electors  have,  indeed,  the  right  to 
select  officers,  but  such  officers  are  the  mere  agents  or  servants  of  the 
corporation,  and  hence  the  doctrine  of  a  dissolution  by  the  loss  of  an 
int^al  part  has,  in  such  cases,  no  place.  If  all  the  people  of  the  de- 
fined locality  should  wholly  remove  from  or  desert  it,  the  corpora- 


2  a.  <fe  F.  331 ;  Rex  v,  Kent,  13  East, 
220;  Priestly  v.  Foulds,  2  Scott  N.  R. 
205,  225 ;  Attorney-General  v.  Shrew&- 
bury,  6  Beav.  220.  See  reference  ar- 
guendo to  subject  of  forfeiture  of  mu- 
nicipal charter,  in  Whalen  v,  McComb, 
76  111.  49.  The  earlier  American  cases 
relating  to  the  diasoliUion  of  private 
catporaiiona  by  forfeiture  of  their 
charters;  what  will  constitute  suffi- 
cient ground  of  forfeiture;  and  the 
mode  of  proceeding  to  ascertain  and 
enforce  tne  forfeiture,  are  collected, 
and  the  result  very  clearly  and  satis- 
factorily stated,  in  Angjell  &  Ames  on 
Corporations,  chap.  xxii.  See  also  2 
Kent  Com.  305. 

Private  corporationa  may  lose  their 
Uaal  existence  fl.  By  the  act  of  the  leg- 
islature ;  2.  By  the  death  of  all  their 
members;  3.  By  a  forfeiture  of  their 
franchises,  and  4.  By  a  surrender  of 
their  charter.  No  other  mode  of  disso- 
lution is  anywhere  alluded  to.  Boston 
Glass  Manuf.  v.  Langdon,  24  Pick.  49, 
52,  per  Morton,  J.,  Gonmionwealth  v. 
Union  Ins.  Co.,  5  Mass.  230,  232; 
Riddle  v,  Merrimac  Locks  and  Canals, 
7  Mass.  169 ;  School  v.  Canal.  &c.  Co., 
9  Ohio,  203:  Canal  Co.  v.  Railroad  Co., 
4  Gill  &  Jonns.  1 ;  Vincennes  Univer- 
sity V.  Indiana,  14  How.  268.  L^&- 
lative  power  under  the  head  of  various 
constitutional  provisions  conceminj; 
the  division,  annexation,  and  consoh- 
dation,  modification  of  charter,  dissolu- 
tion, and  nature  of  corporate  property 
as  affecting  the  rights  of  creditors  and 
others.  See  21  American  Law  Review, 
14.  The  diaaoltUion  of  a  private  corpo- 
ration by  authorized  legislative  act  or 


judicial  sentence  does  not  impair  the 
obligation  of  a  contract  any  more  than 
the  death  of  a  private  person  impairs 
the  obligation  of  his  contract.  This 
doctrine  was  based  by  the  court  (8  Pet. 
281,  cited  infra)  upon  two  grounds: 
First,  the  obligation  survives,  and  the 
creditors  may  enforce  their  claims 
against  any  property  belonging  to  the 
corporation  which  has  not  passed  into 
the  hands  of  bona  fide  purchasers ;  sec- 
ond, eveiv  creditor  is  presumed  to  con- 
tract with  reference  to  a  possibility  of 
the  dissolution  of  a  corporate  body. 
Mumma  v.  Potomac  Co.  (holding  that 
on  sci.  fa.  a  judgment  could  not  be  re- 
vived^ or  costs  adjudged,  against  a  cor- 
poration legislatively  annuUed),  8  Pet. 
(U.  8.)  281.  Of  dissolution  by  act  of 
die  legislature  and  its  effect  on  the  cor- 
poration, its  property  and  creditors, 
see  the  important  case  decided  by  the 
Court  of  Appeals  of  New  York,  in  refer- 
ence to  the  surface  railway  on  Broad- 
way in  New  York  City.  People  v. 
O'Brien,  111  N.  Y.  1;  ante,  chap.  iv. 
{(  112  et  seq. 

Mr.  Grant,  in  his  work  on  Corpora- 
tions, considers  it  doubtful  whether  an 
information  in  the  nature  of  guo  war- 
ranto will  lie,  in  England,  against  par- 
liamentary or  statute  corporations,  for 
usurping  powers  not  given,  or  misusing 
those  conferred  (Corp.  307,  308;  Rex 
V,  Nicholson,  1  Str.  299) ;  but  in  this 
country  the  law  as  to  private  corpora- 
tions is  indisputably  settled,  that  in 
such  cases  an  information  of  this  kind 
may  be  brought. 

^  Buford  V.  State,  72  Tex.  182. 
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tion  would,  from  necessity,  be  suspended  or  dormant,  or  perhaps 
entirely  cease;  but  the  mere  neglect  or  mere  failure  to  elect  officers 
will  not  dissolve  the  corporation,  certainly  not  while  the  right  or 
capacity  to  elect  remains.^  In  this  respect  municipal  corporations 
resemble  ordinary  private  corporations,  which  exist  per  se,  and  con- 
sist of  the  stockholders  who  compose  the  company.  The  officers 
are  their  agents  or  servants,  but  do  not  constitute  an  integral  part 
of  their  corporation,  the  failure  to  elect  whom  may  suspend  the 
functions,  but  will  not  dissolve  the  corporation.' 


§  332  (167).     Suzrender  of   Ohsrter.  —  Since  all  of  our  charters 
of  incorporation  come  from  the  legislature,'  a  municipal  corporation 


*  Willc.  chap.  vii.  and  observations 
at  pp.  325, 326, 327,  pi.  852 ;  Colchester 
V.  Seaber,  3  Burr.  1866 ;  Colchester  v, 
Brooke,  7  Queen's  B.  383 ;  Rex  v.  Pas- 
more,  3  Term  R.  241 ;  Grant  on  Corp. 
308 ;  Bacon  v.  Robertson,  18  How.  480 ; 
Lowber  v.  Mayor,  &c.  of  New  York,  5 
Abb.   Pr.  325;    Clarke  v,  Rochester, 

5  Abb.  Pr.  107;  Welch  v.  Ste.  Gene- 
vieve, 1  Dillon  C.  C.  R.  130;  Ex  parte 
Moore,  62  Ala.  471 ;  Butler  v.  Walker, 
98  Ala.  358;  Swamp  Land  Dist.  v. 
Silver,  98  Cal.  51 ;  Elliott  v,  Pardee, 
149  Cal.  616;  Hill  v.  Anderson,  122  Ky. 
87;  90  S.  W.  Rep.  1071,  quoting 
text;  Cain  v.  Brown,  111  Mich.  657; 
State  V.  Dunson,  71  Tex.  65,  citing 
text;  Buford  v.  State,  72  Tex.  182. 
That  the  failure  to  elect  officers  does  not 
dissolve,  while  the  capacity  to  elect  re- 
mains, see  also  Phihps  v.  Wickam,  1 
Paige  Ch.  590;  Commonwealth  v, 
CulTen,  13  Pa.  St.  133;  Mendota 
V,  Thompson,  20  111.  197;.  Rose  v, 
Roseburg  &  M.  Turnpike  Co.,  3  Watts 
(Pa.),  46;  People  v.  Wren,  5  III.  269, 
275;  Brown  v.  Union  Insurance  Co., 
3  La.  An.  177;  Welch  v.  Ste.  Gene- 
vieve, supra;  Green  Township,  9  Watts 

6  S.  (Pa.)  22;  Vincennes  University 
V.  Indiana,  14  How.  268;  Muscatine 
Tumverein  v.  Funck,  18  Iowa,  469; 
Schriber  v.  Lanedale,  66  Wis.  616.    In 

'  Lea  17.  Hernandez,  10  Tex.  137,  it  ap- 
peared that  a  plaice  was  incorporated 
as  a  town  prior  to  1848,  that  in  the 
year  just  named  the  legislature  passed 
an  act  to  incorporate  the  town,  and 
that  no  election  for  officers  nor  any 
organization  was  had  thereunder  for 
three  years  and  down  to  the  commence- 
ment of  the  action,  nor  were  there  any 
officers  de  facto  acting.  The  court  held 
that  the  failure  to  elect  officers  operated 


to  dissolve  the  corporation,  there  being 
no  express  provision  of  the  charter  to 
the  contrary.  But  no  authorities  are 
cited  and  no  reasons  given,  and  the 
conclusion  that  an  actual  dissolution 
of  the  corporation  resulted  from  a  fail- 
ure to  elect,  is  believed  to  be  unsound, 
This  case  was  referred  to  as  not  having 
been  followed  in  Texas  in  Buford  v. 
State,  72  Tex.  182,  quoting  and  approv- 
ing the  text. 

The  existence  of  a  municipal  corpo- 
ration is  not  considered  to  be  interrupted 
in  consequence  of  a  change  in  the  coun- 
cil. Elmendorf  v,  Ewen,  2  N.  Y.  Leg. 
Obs.  85;  Elmendorf  v.  Mayor,  &c.  of 
New  York,  25  Wend.  693.  Further, 
see  chapters  relating  to  Corporate 
Officers  and  Corporate  Meetings,  posL 
In  Kentucky,  it  was  held  in  an  action 
to  recover  penalties  for  obstructin^g^  a 
highway,  that  a  plea  that  the  justice 
had  no  jurisdiction  of  the  offence  be- 
cause the  locus  was  within  the  corpo- 
rate limits  of  a  city  was  not  sufficient  to 
oust  him  of  jurisdiction  when  the  city 
had,  for  more  than  seventeen  years, 
failed  to  exercise  any  of  the  govern- 
mental functions  granted  to  it  by  its 
charter.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  V.  Baughman,  116  Ky.  479  Valid- 
ity of,  and  procedure  under  Calif omia 
statute  for  voluntary  disincorporation 
of  cities  of  sixth  class,  see  Blintser  v. 
Schilling,  117  Cal.  361.  A  charter  re- 
pealing an  existing  charter  of  a  villaffe 
does  not  revive  a  prior  charter.  The 
village  ceases  to  exist  on  the  day  the 
repealing  charter  takes  effect,  state 
V,  Reads,  76  Minn.  69. 

*  Angell  &  Ames  on  Corp.  {  771  and 
cases  there  cited;  People  v.  Fairbuiy 
Trustees,  51  IlL  149. 

•  Anie,  §§  65,  65,  92. 
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cannot  dissolve  itself  by  a  surrender  of  its  franchise.  The  State 
creates  such  corporations  for  fvblic  ends,  and  they  will  and  must 
continue  until  the  legislature  annuls  or  destroys  them,  or  author- 
izes it  to  be  done.  If  there  could  be  such  a  tbdng  as  a  surrender, 
it  would,  from  necessity,  have  to  be  made  to  the  legislature,  and  its 
acceptance  would  have  to  be  manifested  by  appropriate  legislative 
action.^ 

§333  (168).  Forfeitiiro  of  Ooiporate  Existence.  —  The  doc- 
trine of  a  forfeiitare  of  the  right  to  be  a  corporation  has  also,  it  is  be- 
lieved by  the  author,  no  just  or  proper  application  to  our  municipal 
corporations.'  If  they  neglect  to  use  powers  in  which  the  public  or 
individuals  have  an  interest,  and  the  exercise  of  such  powers  be  not 
discretionary,  the  courts  will  interfere  and  compel  them  to  do  their 
duty.'  On  the  other  hand,  acts  done  beyond  the  powers  granted 
are  void.*  If  private  rights  are  threatened  or  invaded,  the  courts 
will,  as  hereafter  shown,  restrain  or  redress  the  injury.*  With  what 
surprise  would  we  hear  of  a  proceeding  to  forfeit  the  charter  of  the 
city  of  New  York  or  Chicago  because  of  the  misconduct  of  its  offi- 
cers, or  because  the  common  council,  as  in  the  famous  case  against 
the  city  of  London,  were  assuming  to  exercise  unauthorized  powers 
by  ordaining  an  oppressive  by-law.  In  short,  unless  otherwise 
specially  provided  by  the  legislature,  the  nature  and  constitution  of 

'  "The  creation  of  a  corporate  fran-  the  nature  of  quo  vxtrranto  requiring 
chiae  is  an  attribute  of  sovereignty  to  the  city  and  the  firm  to  show  cause  why 
be  exercised  solely  by  the  supreme  they  assumed  authority  to  collect  tolls, 
power  of  the  State.  Such  franchise  the  city  disclaimed  all  right  to  collect 
being  amenable  only  to  the  power  of  them,  and  asked  that  the  proceeding 
its  creation,  it  follows  that  this  power  be  dismissed  as  to  it.  HeUdj  that  the 
alone  can  question  the  legality  of  its  city  could  not  be  divested  of  so  valu- 
existence,  by  such  proceedings  as  in  its  able  a  right  without  a  hearing  in  court, 
wisdom  It  may  adopt."  Banner^  J.  and  was  a  necessary  party  to  the  pro- 
Brennan  v.  Bradshaw,  53  Tex.  330.  ceeding.  Willie,  C.  J.,  eaid:  ''It  is  ex- 
Municipal  corporations  incorporated  tremely  doubtful  whether  a  municipal 
under  a  general  act.  contuning  provi-  corporation  can,  by  a  mere  disclaimer, 
sions  for  their  dissolution,  can  be  di»-  surrender  a  franchise  in  which  not  only 
incorporated  in  the  method  prescribed  the  corporation,  but  a  lai^e  portion  of 
in  the  act.  Hambleton  v.  Town  of  the  State's  population  residing  within 
Dexter,  89  Mo.  188.  It  is  also  held,  in  the  city's  limits,  as  well  as  of  the  com- 
accordance  with  the  text,  that  fran-  mercial  world,  are  interested."  Morris 
chiaea  granted  to  municipal  corpora-  v.  State,  65  Tex.  53. 
tions  cannot  be  mrrendered  by  tnem.  '  See  Welch  v,  Ste.  Genevieve,  1 
A  city  owning  the  franchise  of  collect-  Dillon  C.  C.  R.  130^  arguendo. 
ing  toU  on  freight  passing  through  the  *  Anie,  chap.  vii.  §  246 ;  poet,  chap- 
cluumel  of  a  nver,  contracted  with  a  ter  on  Mandamus, 
firm  that,  in  consideration  of  city  bonds  *  Ante,  §  237  and  notes, 
delivered,  the  firm  should  construct  *  See  chapter  on  Remedies  to  pre- 
and  maintain  the  channel,  collect  tolls,  vent,  correct,  and  redress  Illegal  Ck>r* 
and,  with  the  proceeds^  pay  off  the  porate  Acts,  poet,  §§  1570-1600. 
bonds.    In  answer  to  an  information  in 
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our  municipal  corporations,  as  well  as  the  purposes  they  are 
created  to  subserve,  are  such  that  they  can,  in  the  author's 
judgment,  only  be  dissolved  by  the  legislature,  or  pursuant  to 
legislative  enactment.^  They  may  become  inert  or  dormant, 
or  their  functions  may  be  suspended,  for  want  of  oflScers  or 
of  inhabitants;  but  dissolved,  when  created  by  an  act  of  the 
legislature,  and  once  in  existence,  they  cannot  be,  by  reason  of 
any  default  or  abuse  of  the  powers  conferred,  either  on  the  part 
of  the  officers  or  inhabitants  of  the  incorporated  place.  As  they 
can  exist  only  by  legislative  sanction,  so  they  cannot  be  dissolved 
or  cease  to  exist  except  by  legislative  consent  or  pursuant  to 
legislative  provision.* 

§  334  (169).  Effect  of  Dissolatioii  at  Oommon  L%w.  —  At  com- 
mon law,  a  corporation,  of  whatever  kind,  which  was  wholly  dissolved 
was  considered  to  be  civilly  dead ;  and  the  effect  was  thai  their  lands 
reverted  to  the  grantor  or  his  heirs,  and  the  debts  of  the  corporation, 
whether  owing  to  or  by  it,  were  extinguished.  Leases  made  by  the 
corporation  would  cease  because  of  the  reversion  of  the  lands  to  the 
original  owners;  and,  for  the  same  reason,  lands  given  to  or  held  by 
the  corporation  for  charitable  purposes  would  be  lost.*  These  in- 
conveniences and  results  are  so  disastrous  that  the  English  courts, 
as  the  more  recent  cases  before  cited  will  show,  have  doubted  and 
limited,  although  they  may  not  have  overthrown,  the  doctrine  that 
municipal  corporations  may  be  toiaUy  dissolved.  These  conse- 
quences of  a  dissolution  of  a  corporation  attached  to  all  corporations, 

*  Meriwether  v.  Garrett,  102  U.  S.  limit  the  duration  of  the  corporation 

472 ;  Mobile  v.  Watson,  116  U.  S.  289.  it  creates.    In  either  of  the  latter  cases 

More  fully  see,  ante,  chap.  iv.  §§  96-113,  the  provision  is  no  more  than  a  pre- 

and  postf  §§  335,  336.  cedent  legislative    determination  and 

»  Swamp  Land  District  v.  Silver,  declaration  of  forfeiture  or  surrender 

98  Cal.  51 ;   Butler  v.  WiJker,  98  Ala.  of   corporate  existence   at   a  certain 

358 ;    Ex  parte  Moore,   62  Ala.  471 ;  time,  or  upon  the  happening  of  a  cer- 

Cain  V.  Brown,  111  Mich.  657,  quoting  tain  event,  and  as  effectually  destrojrs 

and  approving  text.    The  legislature,  the  corporate  entity  as  the  contem- 

having  plenary  power  in  the  premises,  poraneous  legislative  abrogation  of  the 

may    create    municipal    corpNorations  charter.     Butler  v.  Walker,  98  Ala. 

conditionally^,  t.  e.,  make  provision  for  358. 

corporate  existence  upon  a  vote  of  the       *   Co.  Litt.  13 ;   1  Lev.  237 ;  Knight 

people  within  the  territorial  limits  of  v.  Wells,  1  Lut.  519 ;   Rex  v.  Sanders, 

the    proposed    corporation    accepting  3    East,    119;     Attorney-General    v, 

the  franchises,  privileges,  and  immu-  Gower,  9  Mod.  226;    1  Rx>l.  Abr.  816; 

nities  granted  in  the  act ;  and  may  also,  Colchester  v.  Seaber,  3  Burr.   1866 ; 

as  a  corollary  to  this  power  to  pre-  Willc.  330,  pi.  858;  2  Kyd,  516;  Rex 

scribe    a    condition    precedent,    the  v,  Pasmore,  3  Term  R.  247';   Grant, 

charter  act  may  provide  a  condition  Corp.  305;    Colchester  v.  Brooke,   7 

subsequent    to    continued    corporate  Queen's  B.   383;    Commonwealth  i>, 

existence,    or    may    even    absolutely  Roxbuiy,  9  Gray,  451,  note. 
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eleemosynary,  municipal,  and  private;  and  since  this  doctrine  has, 
in  thb  country,  been  generally  rejected  as  to  private  corporations 
organized  for  pecuniary  profit,  and  rests  upon  no  foundation  in 
reason  or  justice,  it  may  perhaps  safely  be  affirmed  that  it  would  not, 
on  full  consideration,  be  applied  to  the  dissolution  of  a  municipal 
corporation  by  an  absolute  and  unconditional  repeal  of  its  charter, 
or  to  the  case  where  the  charter  of  such  a  corporation  is  forfeited,  if 
that  may  be  done,  by  judicial  sentence.  Therefore  the  leases 
of  a  corporation  would  not  be  disturbed  by  its  dissolution,  nor 
would  its  lands  held  in  fee  revert,  nor  would  those  held  in 
trust  for  charitable  purposes  be  lost,  since  equity  would  supply 
trustees.^ 


'  AnUf  IS  107,  131;  chapters  on 
Corporate  Boundaries  and  Property, 
pott;  Bacon  v.  Robertson,  18  How. 
(U.  S.)  480;  Girard  v.  Philadelphia, 
7  Wall.  (U.  S.)  1 ;  Mumma  v.  Potomac 
Co.,  8  Pet.  281;  Curran  v.  Arkansas, 
15  How.  (U.  S.)  312;  2  Kent,  307, 
note;  AngeU  &  Ames,  Corp.  779a; 
Coulter  V.  Robertson,  24  Miss.  278; 
County  Com'rs  v.  Cox,  6  Ind.  403; 
State  V.  Trustees,  Ac,  5  Ind.  77;  Vin- 
cennes  University  v.  Indiana,  14  How. 
(U.  S.)  268;  Owen  v.  Smith,  31  Barb. 
641;  Conmionwealth  v.  Roxbury,  9 
Gray  (Mass.),  451,  note.  See  also 
Broadway  Railway  Caaej  decided  by  the 
Court  of  Appeals  of  New  York,  1888; 
People  V,  O'Brien,  111  N.  Y.  1;  ante, 
i  112. 

The  general  subject  of  the  effect  of 
a  diseoluHon  of  a  private  corporoiion  is 
extensively  discussed  by  Mr.  Justice 
CampiMf  in  Bacon  v,  Robertson, 
eupra.  The  case  was  a  bill  in  chancery 
bv  the  stockholders  of  a  bank,  whose 
charter  had  been  judicially  forfeited, 
for  a  distribution  of  the  surplus  after 
the  payment  of  the  debts  and  the  re- 
lief was  |;ranted.  The  Supreme  Court 
of  the  Imited  States  seemed  to  be  of 
opinion  that,  upon  the  general  prind- 
pUe  of  equity  jvrieprudencet  and  without 
statutory  ata,  the  surplus  of  the  assets 
of  a  corporation  for  pecuniary  profit, 
after  the  payment  ot  debts  and  ex- 
penses, belonged  to  the  shareholders; 
that  the  creditor  of  such  a  corporation, 
dissolved  or  declared  forfeited  oy  judg- 
ment upon  quo  warranto  or  judicial  sen- 
tence, nas,  without  a  statute  to  that 
efifect,  a  claim  in  equity  upon  the  cor- 
porate property  for  the  satisfaction  of 
his  debt;  that  lands  conveyed  to  the 


corporation  in  fee  and  for  a  fuU  price 
do  not  revert,  and  that  the  stockholder, 
as  to  the  surplus  after  paying  the  debts, 
stands  upon  ^unds  as  high  and  has 
claims  as  irresistible  as  the  creditor  be- 
fore had.  The  usual  consequences  of 
a  dissolution,  as  stated  by  the  text- 
writers,  if  correct,  which  was  doubted, 
were  deemed  inapplicable  to  moneyed 
or  trading  corporations. 

In  the  course  of  his  admirable  opin- 
ion, the  learned  justice  observed: 
''The  common  law  of  Great  Britain 
was  deficient  in  supplying  the  instru- 
mentalities for  a  sp&edy  and  just  settle- 
ment of  the  affairs  of  an  insolvent 
corporation  whose  charter  had  been 
forfeited  by  judicial  sentence.  The 
opinion  usually  expressed  as  to  the 
effect  of  such  a  sentence  was  unsatis- 
factory and  questioned.  There  had 
been  tnetancea  in  Great  Britain  of  the 
dissolution  of  public  or  ecdesiastical 
corporcUione  by  the  exertion  of  public 
authority,  or  as  a  consequence  of  the 
death  oi  their  members:  and  parlia- 
ment and  the  courts  had  affirmed,  in 
these  instances,  that  the  endowments 
they  had  received  from  the  prince  or 
pious  founders  would  revert  m  such  a 
case."  Stat,  de  Terris  Temptariarum, 
17  Edw.  II.;  Dean  and  Canons  of 
Windsor,  Godb.  211 ;  Johnson  v.  Nor- 
way, Winch.  37;  Owen,  73;  6  Vin. 
Abr.  280.  What  was  to  become  of 
their  personal  estate,  and  of  their  debts 
and  credits,  had  not  been  settled  in  any 
adjudicated  case,  and,  as  was  said  by 
PoUexfen  in  the  argument  of  the  quo 
warranto  against  the  city  of  London, 
was,  perhs^s,  "non  definitur  in  jure." 
(See  ante.  Introductory  Chapter,  §  10.) 
Solicitor  Finch,  who  argued  for  tha 
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§  335  (169  a).  Effect  of  DisBolntioii  in  this  Oonntry.  —  The 
correctness  of  the  prediction  which  the  author  ventured  in  the  last 
section  to  make^  that  the  comrnanrlaw  consequences  of  the  diasolvtion 
of  a  corporation  would  not  be  applied  in  this  cctuntry  to  the  dissolu- 
tion of  a  municipal  corporation,  has  since  been  adjudged  by  the 
Supreme  Court  of  the  United  States  and  by  other  tribunals.  The 
legislature  absolutely  repealed  the  charter  of  an  indebted  city, 
abolished  all  of  the  municipal  oflSces  therein,  and  established 
in  the  place  of  the  late  city  government  a  new  local  organization 
with  the  means  of  self-government.  The  acts  which  abolished 
the  old  and  established  the  new  organization  made  no  provision 
for  the  payment  of  debts  of  the  annihilated  city  corporation,  and, 
in  fact,  provided  that  the  successor  organization  should  not  be 
liable  therefor,  and  that  any  taxes  raised  within  the  new  organiza- 
tion should  not  be  applied  for  the  payment  of  the  debts  of  the  late 
corporation. 


crown  in  that  cause,  admitted :  "  I  do 
not  find  any  judgment  in  a  quo  wax- 
ranto  of  a  corporation  being  forfeited." 
Treby,  on  behalf  of  the  city,  said: 
"The  dissolving  a  corporation  by  a 
judjgment  in  law,  as  is  here  sought,  I 
believe  is  a  thing  that  never  came 
within  the  compass  of  any  man's  imagi- 
nation till  now ;  no,  not  so  much  as  tne 
putting  of  a  case.  For  in  all  my  search 
(and  upon  this  occasion  I  biave  be- 
stowed a  great  deaX  of  time  in  search- 
ing); I  cannot  find  that  it  even  so  much 
as  entered  into  the  conception  of  any 
man  before;  and  I  am  the  more 
confirmed  in  it  because  so  learned  a 
gentleman  as  Mr.  Solicitor  has  not 
cited  anv  one  such  case  wherein  it  has 
been  (I  do  not  say  adjudged,  but)  even 
so  much  as  questioned  or  attempted; 
and,  therefore,  I  may  very  boldlv 
call  this  a  case  prinuB  impressionis. 
The  argument  of  ToUexfen  was  equally 
positive. 

The  power  of  courts  to  adjudge  a  for- 
feiture so  as  to  dissolve  a  corporation 
was  affirmed  in  that  case,  but  tne  effect 
of  that  judgment  was  not  illustrated  by 
any  execution,  and  the  courts  were 
reheved  from  their  embarrassment  by 
an  act  of  parliament  annulling  it. 
Smith's  Case,  4  Mod.  53;  Skin.  310; 
8  St.  Trials,  1342.  See  i&.  1042.  Nor 
have  the  discussions  since  the  Revolu- 
tion extended  our  knowledge  upon  this 
intricate  subject.  The  case  of  Rex  v. 
Amery,  2  Term  R.  515,  has  exerted 
much    influence    upon     text-writers. 


The  questions  were,  whether  a  judg- 
ment of  seizure  quoaque  upon  a  default 
was  final,  and  if  so,  whether  the  king's 
grant  of  pardon  and  restitution  womd 
overreach  and  defeat  a  charter  granting 
to  a  new  body  of  men  the  same  uberties, 
intermediate  the  seizure  and  the  par- 
don. The  King's  Bench,  relying  upon 
the  Year-Book,  discovered  that  it  did 
not  support  the  conclusion  drawn  from 
it,  and  Chief  Baron  Evre  says  that 
"Lord  Coke  had  adopted  the  doctrine 
too  hastily."  The  discussions  upon 
this  case  show  how  much  the  knowl- 
edge of  the  writ  of  quo  warranto j  as  it 
had  been  used  and  applied  under  the 
Plantagenets  and  Tuaors,  had  eone 
from  the  memories  of  courts  and  law- 
yers.  4  Term  R.  122:  Tan.  on  Qtw 
War.  24.  In  Colchester  v,  Seaber,  3 
Burr.  1866,  where  the  suit  was  upon  a 
bond,  and  the  defence  was  that  certain 
facts  had  occurred  to  dissolve  the  cor- 
poration^ and  that  the  creditor's  claim 
was  extinguished  on  the  bond.  Lord 
Mansfield  said:  ''Without  an  express 
authority,  so  strong  as  not  to  be  fatten 
over,  we  ought  not  to  determme  so 
much  against  reason  as  that  parlia- 
ment should  be  obliged  to  interfere. 
The  question  occurs  here.  Could  parlia- 
ment mteifere?  And  the  answer  would 
be  by  their  authorizing  a  suit  to  be 
brought,  notwithstanding  the  dissolu- 
tion. These  are  all  cases  of  municipal 
corporations  where  the  corporators  luui 
no  rights  in  the  property  of  the  corpo- 
ration in  severalty.'' 
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The  Supreme  Court  of  the  United  States  dismissed  a  bill  in  equity 
of  a  creditor  seeking  for  relief.  It  decided  that  the  property  held 
by  the  repealed  corporation  for  public  uses,  such  as  public  build- 
ings, wharves,  fire  engmes,  and,  generally,  all  property  held  for 
governmental  purposes,  could  not  be  subjected  to  the  payment  pf 
the  debts  of  the  city.  It  further  decided  that  upon  a  repeal  of  its 
charter  such  property  passed  under  the  immediate  control  of  the 
State,  since  the  power  delegated  to  the  city  in  that  respect  had 
been  withdrawn,^  It  also  deci<ied  that  the  private  property  of 
individuals  could  not  be  subjected  to  the  payment  of  the  debts - 
of  the  city,  except  through  taxation,  and  that  the,  power  of  taxa- 
tion being  legislative  it  could  not  be  exercised  otherwise  than 
under  the  authority  of  the  legislature.'  As  to  private  property  — 
that  is,  such  as  was  owned  by  the  municipaUty,  not  for  pubUc 
or  municipal  uses  —  it  would  of  course  be  liable  to  the  claims  of 
creditors,  but  subject  thereto,  it  would  be  under  the  control  of  the 
legislatme. 

§  336  (170).  Bights  of  Oreditors  on  a  DisBoIation.  —  The  rights 
of  creditors  of  municipal  corporations  are  elsewhere  more  fully  con- 
sidered-" The  doctrines  of  the  Supreme  Court  of  the  United  States 
may  be  thus  briefly  summed  up: 

1.  The  rights  of  creditors,  based  upon  the  obligation  of  their  con" 
tracts,  are  protected  by  the  Constitution  of  the  United  States  against 
subsequent  legislation  impairing  the  same. 

2.  It  has  often  been  decided,  and  is  the  settled  doctrine  of  the 
Supreme  Court,  that  the  remedies  subsisting  in  a  State  when  and 
where  the  contract  is  made  and  is  to  be  performed,  are  a  part  of  its 
obligation,  and  that  any  subsequent  law  of  the  State  which  so 
affects  those  remedies  as  substantially  to  impair  and  lessen  the 
value  of  the  contract,  is  forbidden  by  the  Constitution  of  the 
United  States,  and  is  therefore  void.     Applying  this  principle,  it  b 

'  Substantially  the  same  prindplefl  to  be  determined  in  that  tribimal.    It 

as  to  the  effect  of  the  dissolution  of  a  certainly  meant  in  that  case  that  the 

municipal  corporation  by  a  repeal  of  power  could  not  be  set  in  motion  by  a 

its  charter  upon  its  property  rights,  are  bill  in  equity.    Whether  it  meant  tnat 

laid  down  in  the  opmion  of  Mr.  Justice  the  power  of  taxation  as  a  means  of 

FiM  in  Broughton  v,  Pensacola,  93  paying  the  debts  of  the  repeeJed  cor- 

U.  S.  266,  at  pp.  268,  269 ;  noted  infra,  poration  did  not  survive  such  repeal 

§  336,  note.  and  the  legislative  prohibition  of  the 

'  Meriwether  v.  Garrett,  102  U.  S.  exercise  of  such  power,  can  only  be 

472.    Precisely  what  the  court  means  known  when  this  precise  question  arises 

by  the  statement  "that  the  power  of  for  judgment. 

taxation  is  legislative  and  cannot  be        *  Ante,  chap,  iv.;  past,  {{  1511  et 

exercised    otherwise   than   under   the  seq.,  1520;  infra,  §  357. 
authority  of  the  legislature''  remains 
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held  that  if  the  municipality  agrees,  as  a  part  of  its  contract^  that 
the  creditor  shall  have  the  right  to  a  special  tax,  the  statute  giving 
this  right  cannot  as  to  such  creditor  be  repealed,  unless  there  be 
substituted  in  its  place  a  remedy  legally  equivalent  in  value  and 
eflBcacy.* 

3.  The  legislature  in  its  sympathy  with  insolvent  and  repudiating 
municipalities  has  sometimes  gone  so  far  as  absolutely  to  repeal 
their  charters,  and  in  some  form  to  substitute  or  authorize  new 
municipal  organizations  in  their  place.  Instances  of  such  legisla- 
tion in  respect  of  the  cities  of  Memphis,  of  Brownsville,  of  Mobile, 
and  of  some  other  places,  are  given  in  the  notes  to  this. section. 
The  State's  plenary  power  over  its  municipal  corporations  to 
change  their  organization,  to  modify  their  method  of  internal 
government,  or  to  abolish  them  altogether,  b  not  restricted  by 
contracts  entered  into  by  the  municipality  with  its  creditors  or  with 
private  p^sons.  An  absolute  repeal  of  a  municipal  charter  is 
therefore  effectual  so  far  as  it  abolishes  the  old  corporate  organi- 
zation ;  but  where  the  same,  or  substantially  the  same,  inhabitants 
are  erected  into  a  new  corporation,  whether  with  extended  or  re- 
stricted territorial  limits,  such  new  corporation  is  treated  as  in  law 
the  successor  of  the  old,  eatitled  to  its  property  rights,  and  subject 
to  its  liabilities. 

4.  As  to  the  mode  of  enforcing  svck  liabilities  difficult  questions 
have  arisen,  some  of  which  cannot  at  this  tipie  be  said  to  be  clearly 
settled.  It  may,  however,  we  think,  be  considered  as  definitively 
determined  by  the  Supreme  Court,  that  the  levy  and  collection  of 
taxes  cannot  be  enforced  in  or  by  the  Circuit  Courts  exercising  equity 
jurisdiction,  but  only  by  appropriate  remedies  in  the  court  of  law, 
chief  among  which  is  the  remedy  by  mandamus? 

5.  If  the  legislature  repeals  the  charter  of  the  debtor  corporation 
and  dissolves  it,  and  makes  no  provision  for  its  debts,  and  it  has  no 
private  property  subject  to  execution,  and  there  is  no  resource  for 

^  Seibert  v,  Lewis,  122  U.  S.  284,  reviews  the  previouB  cases  on  the  |x>int, 
noted  more  fully  post,  §  1512,  stands  as  and  reaffirms  the  want  of  any  juii»- 
the  type  of  this  class  of  cases^  —  that  diction  in  equity  to  levy  and  collect 
is,  wh^re  the  corporate  existence  of  the  taxes  for  the  satisfaction  of  judgments 
indebted  mimicipality  is  left  untouched  against  municipalities.  The  doctrine 
by  the  legislature,  but  the  subsequent  of  want  of  jurisdiction  in  equity  is 
legislation  impairs  the  creditor's  rem-  maintained,  although  the  remedy  at 
edy  as  it  existed  at  the  date  of  the  con-  law  by  mandamus  has  proved  ineffeo- 
tract.  Many  other  cases  to  the  same  tual,  and  no  officers  cui  be  found  to 
efifect  are  cited  in  the  notes  to  this  perform  the  duty  of  levying  and  collect- 
section.  ^lg  the  taxes.    See,  further,  cases  cited 

*  Thompson  v.  Allen  County,  115  in  the  note  to  this  section;  also  post^ 

U.  S.  550.     Mr.  Justice  Miller  here  chaps,  xxix.  and  xxzi. 
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the  payment  of  such  indebtedDess  but  taxation,  then  if  no  new  or 
successor  corporation  be  organized,  and  if  no  instrumentalities  of  the 
taxing  power  remain  subject  to  the  process  of  the  courts,  the  rights 
of  creditors  are,  in  fact,  imjpfiired  or  destroyed,  and  it  would  seem 
that  the  courts  are  in  such  case  practically  powerless  to  prevent  this 
result;  and  that  the  creditor's  only  remedy,  which  he  would  be  very 
apt  under  the  circumstances  to  consider  illusory,  is  to  appeal  for  re- 
lief to  the  legislative  departments  of  the  government,  that  is  to  say, 
to  the  very  department  that  of  set  purpose  adopted  the  hostile  en- 
actments that  cut  down  and  destroyed  his  rights  and  remedies.^ 


^  Heine  v.  Levee  Gommiasioners,  19 
Wall.  (U.  S.)  655 ;  Rees  v,  Watertown, 
19  Wall.  (U.  S.)  107;  Barkley  «.  Levee 
CommiBsioners,  93  U.  S.  258:  Meri- 
wether v.  Garrett,  102  U.  S.  472; 
Thompeon  v.  Allen  County,  115  U.  S. 
550 ;  Amy  v.  Watertown,  130  U.  S.  301. 

Mr.  Hare  regards  such  legislation  as 
a  fraud  upon  the  constitutional  pro- 
hibition against  the  legislative  impi^ir- 
ment  of  contract,  and  consequently 
invalid.  1  Am.  Const.  Law,  640.  But 
the  view  that  such  legblation  is  invalid 
does  not  seem  to  be  consistent  with  the 
decisions  of  the  Supreme  Court  on  the 
precise  point.  The  exact  limits,  how- 
ever, of  legislative  power,  in  respect  of 
depriving  the  creditors,  even  by  a 
general  repeal  of  the  charter  ana  in 
connection  therewith  by  prohibitions 
of  the  exercise  of  the  taxing  power 
in  behalf  of  existing  creditors,  depriv  • 
ing  them  of  the  remedies  in  force  when 
their  contracts  were  entered  into,  or  of 
others  legally  equivalent  thereto,  may, 
we  think,  be  regarded  as  yet  open  on 
certain  points  to  further  discussion  and 
more  d&nite  ascertainment. 

On  the  general  svbject  of  the  right  of 
creditors  of  indebted  and  dissolved  muni- 
cipaliHes,  see :  Ante,  chap.  iv.  passim; 
particularly,  §§  113,114,  115;  post^H 
337, 357-360 ;  Cooley,  Const.  Lim.  290, 
292;  Cooley,  Taxation  (2d  ed.),  75; 
Curran  v,  Arkansas,  15  How.  (U.  S.) 
312;  Bacon  v,  Robertson,  supra;  2 
Kent,  307,  note;  Broushton  v.renaar 
cola,  93  U.  S.  266,  observations  of 
Fiddy  J.,  p.  269 ;  Mihier's  Admx.  v.  Pen- 
sacola,  2  Woods  C.  C.  632, 642 ;  Laird  v, 
aty  of  De  Soto,  22  Fed.  Rep.  421 ; 
Ross  V.  Wimberly,  60  Miss.  345 ,  Brewis 
V.  Duluth,  13  Fed.  Rep.  334 ;  8.  c.  9 
Fed.  Rep.  747 ;  Garrett  v.  Meniphis,  5 
Fed.  Rep.  860 ;  Indianapolis  v.  Indian- 
apolis Gas  Co.,  66  Ind.  396,  approving 
text;  County  Com'rsv. Cox,  6 Ind  403; 


State  V,  Trustees,  5  Ind.  77;  Coulter 
V.  Robertson,  24  Miss.  278 ;  Gelpcke  v, 
Dubuque,  1  Wall.  (U.  S.)  175;  Von 
Hoflfman  v.  Quincy,  4  Wall.  (U.  S.) 
535 ;  Welch  v.  Ste.  Genevieve,  1  Dil- 
lon C.  C.  130 ;  Thomson  v.  Lee  County, 
3  Wall.  (U.  S'.)  327;  Havemeyer  v. 
Iowa  County,  3  Wall.  (U.  S.),  294; 
Butz  «.  Muscatine,  8  Wall.  (U.  S.)  575 ; 
Lansing  v.  Treasurer,  &c.,  1  Dillon  C.  C. 
522;  Soutter  v.  Madison,  15  Wis.  30; 
Smith  V.  Appleton.  19  Wis.  468;  Blake 
V.  Portsmouth  Railroad  Co.,  39  N.  H. 
435 ;  compare  Richmond  Ga^ght  Co.  v. 
Middletown,  59  N.  Y.  228;  post,  5  1215; 
Wolff  w.  New  Orleans,  103  U.  S.  358; 
Beatty  v.  People,  6  Colo.  538;  Hare  v. 
Kennerly,  83  Ala.  608. 

Memphis  City  Case,  —  The  city  of 
Memphis,  in  Tennessee,  having  become 
insolvent  and  unable  to  meet  its  obliga- 
tions, the  legislature  of  that  State  in 
1879  repeaUa  all  laws  by  which  it  had 
been  incorporaied,  and  passed  a  general 
act  establishing  what  were  termed 
'* Taxing  Districts"  as  a  ''means  of 
local  government  for  the  peace,  safety, 
and  general  welfare"  of  ''conmiimities 
embraced  in  the  territorial  limits  of  all 
such  mimicipal  corporations"  as  had. 
or  might  have,  their  charters  abolished 
or  might  surrender  them  under  the  act. 
In  1881  a  similar  act  established  "tax- 
ing districts  of  the  second  class"  for 
communities  having  a  population  of  less 
than  30,000.  They  were  invested  with 
practically  all  the  powers  usually  con- 
ferred upon  mumcipal  corporations, 
except  that  of  levying  taxes,  which  was 
expressly  reserved  to  the  legislature, 
and  that  of  issuing  evidences  of  indebt- 
edness. It  was  also  expressly  provided 
that  the  taxing  distncts,  so  created, 
should  not  pay,  or  be  liable  for,  any 
debt  created  by  the  extinct  corpora- 
tions, and  that  no  taxes  collected  under 
the  act  should  ever  be  used  to  pay  suob 
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§  337  (171).     Changes   not    amounting  to    a  DiBSolntion.  —  The 
name  of  an  incorporated  place  may  be  changed,  its  boundaries  en- 


Lea  V.   State,    10   Lea    (Tenn.), 
(districts  of  the  second  class) ;  Lu 


debts.  (For  a  succinct  statement  of 
the  principal  features  of  this  legislation, 
see  Meriwether  v.  Garrett,  102  U.  S. 
472,  by  Mr.  Justice  Fidd;  ante,  §  335.) 
The  oi^nizations  formed  under  these 
acts  are  uniformly  held  to  be  municij)cd 
corporations.  State  v.  Taxing  District 
of  Shelby  Co.,  16  Lea  (Tenn.),  240; 
-  47g 

Luehr^ 
man  v.  Shelby  Taxing  District,  2  Lea 
(Tenn.),  425;  O'Connor  v.  Memphis, 
6  Lea  (Tenn.),  730 ;  (holding,  also,  that 
a  suit  against  the  old  corporation  may 
be  revived  against  the  taxing  district). 
They  may  be  sued  as  any  other  mu- 
nicipality. Uhl  17.  Taxing  District,  6 
Lea  (Tenn.),  610.  As  to  who  may  vote 
on  proposition  to  organize  under  the 
act,  see  Pepper  v.  Smith,  15  Lea  (Tenn.), 
551.  The  prohibitions  against  exercis- 
ing the  taxing  power  heldf  to  be  void  so 
far  as  they  anect  the  taxing  powers  of 
the  former  corporations,  whicn  became 
a  part  of  the  contracts  entered  into  by 
them.  Devereaux  v.  City  of  Browns- 
ville, 29  Fed.  Rep.  742  (mandamus 
issued  to  the  taxing  district  to  enforce, 
by  taxation,  the  payment  of  judgments 
against  the  old  corporations).  Com- 
pare with  Meriwether  v.  Garrett,  Heine 
V.  Levee  Com'rs,  and  other  like  cases 
in  the  Supreme  Court  of  the  United 
States,  as  to  the  power  to  compel  the 
levy  of  taxes,  notwithstandine  the 
repeal  of  the  charter  and  the  prohibition 
by  the  legislature  to  the  new  officers 
to  levy  and  collect  taxes  for  the  pay- 
ment of  the  debts  of  the  dissolved 
municipality. 

A  new  or  amended  charter  for 
Memphis,  passed  March  27,  1907,  was 
held  to  be  unconstitutional,  mainly 
because  the  title  of  said  act  purports  to 
amend  the  former  charter,  tne  body  of 
the  act  contains  a  new  and  not  an 
amended  charter,  and  is,  therefore, 
void  because  in  conflict  with  its  title. 
Malone  v.  WilTiams,  118  Tenn.  390; 
103  S.  W.  Rep.  798.  Queeref  Consider- 
ing  the  legal  effect  of  what  was  done  in 
the  body  of  the  act,  did  not  the  title  of 
the  new  act  of  March  27,  1907  (q.  v.) 
fairly  and  truly  disclose  the  purpose  and 
effect  of  the  new  or  amended  charter? 
This  decision  leaves  Memphis  under 
the  Taxing  District  Act  of  1879  and 
its  amendments. 

Mobile  City  Case, —The  City  of 


Mobile  being  laigely  in  debt,  the  legis- 
lature passed  an  act  repealing  the 
charter  of  the  cUy  and  declaring  that  th/s 
corporation  was  thereby  dissolved  and 
abolished.  The  act  provided  for  the 
appointment  by  the  Governor  of  three 
commissioners  to  take  possession  of  the 
property  and  assets  of  the  city,  except 
property  held  for  the  public  use  and 
governmental  purposes,  and  apply  the 
same  under  the  orders  of  the  Court  of 
Chancery  to  the  payment  of  the  debts 
of  the  city,  giving  preference  to  the 
floating  debt.  On  tne  same  day  the 
l^islature  incorporated  the  Port  of 
Mobile,  which  included  all  the  thickly 
settled  and  closely  built  portion  of  tl» 
former  City  of  Mobile ;  and  all  of  the 
$16,000,000  of  the  taxable  property  of 
the  city  but  $900,000  was  included 
within  the  limits  of  the  Port  of  Mobile, 
and  fourteen-fifteenths  of  the  inhabi- 
tants of  the  City  were  inhabitants  of 
the  Port  of  Mobile.  It  limited  the 
powers  of  the  Port  of  Mobile  to  the 
levy  of  a  tax  of  six-tenths  of  one  i>er 
cent,  and  prohibited  its  authorities 
from  exercising  any  other  powere. 
Two  questions  arose,  namely :  Whether 
a  preceding  creditor  was  entitled  to  a 
judgment  against  the  Port  of  Mobile  on 
the  obligations  of  the  City  of  Mobile ; 
and  second,  whetW  the  powers  of 
taxation  in  existence  at  the  oate  of  the 
creation  of  the  debt  by  the  City  of 
Mobile  could  be  enforced  in  favor  of 
the  creditor.  Both  of  these  proposi- 
tions were  decided  in  favor  of  the 
creditor.  The  court  stated  the  general 
proposition  involved  as  follows: 

'^We  are  of  opinion,  upon  this  state 
of  the  statutes  and  facts,  that  the  Port 
of  Mobile  is  the  legal  successor  of  the 
City  of  Mobile,  and  liable  for  its  debts. 
The  two  corporations  were  composed  at 
substantially  the  same  community^  in- 
cluded within  their  limits  substantially 
the  same  taxable  property,  and  were 
organized  for  the  same  general  purposes. 

'^W^^'^  ^^^  legislature  of  a  State 
has  j^ven  a  local  community,  livinj^ 
within  designated  boundaries,  a  munici- 
pal organization,  and  by  a  subsequent 
act,  or  series  of  acts,  repeals  its  charter 
and  dissolves  the  corporation,  and 
incorporates  substantially  the  same 
people  as  a  municipal  body  under  a 
new  name  for  the  same  general  purpose, 
and  the  great  mass  of  the  taxable  prop- 
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larged  or  diminished,  and  its  mode  of  government  altered,  and  yet  the 
corporation  not  be  dissolved,  but  in  law  remain  the  same.^ 


erty  of  the  old  corporation  is  included 
witnin  the  limits  of  the  new,  and  the 
property  of  the  old  corporation  used 
for  public  purposes  is  transferred 
without  consideration  to  the  new 
corporation  for  the  same  public  uses, 
the  latter,  notwithstanding  a  great 
reduction  of  its  corporate  limits,  is 
the  successor  in  law  of  the  former,  and 
liable  for  its  debts ;  and  if  any  part  of 
the  creditors  of  the  old  corporation  are 
left  without  provision  for  the  payment 
of  their  claims,  they  can  enforce  satis- 
faction out  of  the  new." 

The  court  considered  this  conclu- 
sion to  be  supported  by  Girard  v.  Phila- 
delphia, 7  Wall.  1 ;  Broughton  v.  Pen- 
sacola,  93  U.  S.  266, 270 ;  Mount  Pleas- 
ant V,  Beckwith,  100  U.  S.  514 ;  O'Con- 
nor V,  Memphis,  6  Lea  (Tenn.),  730; 
and  Amy  v.  Selma,  77  Ala.  103. 

It  held  that  the  remedies  in  existence 
for  the  enforcement  of  the  obligations 
could  not  be  impaired  by  subsequent 
legislation,  or  if  changed,  a  substantial 
equivalent  must  be  provided ;  that  no 
such  equivalent  was  here  provided. 
The  court  enforced  the  contract  by 
which  the  Citv  of  Mobile,  in  issuing  the 
bonds,  agreea  to  levy  a  special  tax  for 
the  payment  of  the  principal  and  inter- 
est, and  held  that  as  to  the  holder  of 
such  bonds  the  obligation  to  levy  such 
special  tax  was  in  force,  and  rested 
upon  the  Port  of  Mobile,  and  accord- 
ingly directed  a  peremptory  mandamus 
to  issue  for  the  satisfaction  of  the  judg- 
ment in  accordance  with  the  provisions 
in  that  behalf  in  force  when  the  obliga- 
tion was  created.  Mobile  v,  Watson, 
116  U.  S.  289;  Hare  v.  Kennerlv,  83 
Ala.  608.  Present  legal  status  of  Mo- 
bile, see  General  Municipal  Corpora- 
tion Act  of  Alabama,  approved  August 
13, 1907. 

City  of  Sdma  Case.  —  In  Amy  v, 
Sebna,  77  Aia.  103,  it  was  held  that  a 
new  corporation  named  "Selma," 
erected  to  replace  one  named  ''Citv 
of  Selma,''  which  had  been  dissolved, 
was  its  successor,  and  liable  for  its 
debts,  as  here  in  an  action  upon  a 


judgment  recovered  against  its  pre- 
decessor. See  also  Meyer  v.  Porter,  65 
Cal.  67. 

Taum  of  Kahoka  Case.  —  In  Hill  v. 
Kahoka,  35  Fed.  Rep.  32,  it  appeared 
that  the  town  of  Kahoka  was  duly  in- 
corporated imder  the  general  statute 
of  Missouri,  in  1869,  and  performed 
various  corporate  acts,  among  others 
issuing  certain  railroad  aid  bonds.  In 
1886  Its  charter  was  forfeited  for  non- 
user  in  a  proceeding  by  quo  toarranto, 
and  thereupon  the  cUy  of  Kahoka,  em- 
bracing practically  the  same  territory 
and  population,  was  incorporated  under 
existing  laws  as  a  city  of  the  fourth 
class.  Held,  in  an  action  upon  the 
coupons,  that  the  city  of  Kahoka  was 
liable  for  the  bonds.  ''Municipal  cor- 
porations cannot  extinguish  their  debts 
by  changing  their  names  or  organizing 
under  new  charters.  A  debt  once  con- 
tracted by  a  municipal  corporation  will 
survive  as  a  debt  against  whatever  cor- 
porate entitv  is  subsequentl^r  created 
to  take  its  place  and  exercise  its  power 
of  local  government  over  substantially 
the  same  people  and  territory,"  citing 
Broughton  v.  Pensacola,  93  U.  S.  266; 
Mobile  V.  Watson,  116  U.  S.  289;  Laird 
V,  De  Soto,  22  Fed.  Rep.  421 ;  People 
V,  Murray,  73  N.  Y.  535.   Per  Thayer,  J. 

City  of  Brovmsmlle  Case.  —  In  Dev- 
ereaux  v.  City  of  Brownsville,  29  Fed. 
Rep.  742,  the  ruling  in  Mobile  v.  Wat- 
son, 116  U.  S.  289,  quoted  supra,  was 
followed  and  extenaed,  it  being  de- 
clared not  only  that  the  succeeding  cor- 
poration was  liable  for  the  existin|r 
aebts  of  its  predecessor,  but  that  afl 
the  powers  of  taxation  possessed  by 
such  predecessor,  which  had  been  con- 
ferred as  a  part  of  the  remedy  to 
which  its  creoitors  were  entitled,  sur- 
vived to  the  new  corporation,  ana  that 
their  exercise  could  be  compelled  by 
mandamus.  It  was  also  hdd  that 
statutes  which  prohibited  the  exercise 
of  these  powers  of  taxation  were  void, 
as  impairing  the  obUgation  of  contracts. 

Pensacdla  City  Case.  —  In  Brough- 
ton V.  Pensacola  (Qty  of),  93  U.  S.  266, 


'  Ante,  §  233  and  cases  cited ;  post,  fully,  infra,  §  338,  note.    Broughton  v. 

chap.  X.  §§  346,  347;    and  see  ante,  Pensacola,  93  U.  S.  266 ;  and  see  notes 

chap,  iv.,   where  the  extent  of  the  to  §  336,  suvra,  and  oases  there  cited, 

legislative    authoritjr   over    municipal  Herring  v.  Modesto  Irrig.  Dist.,  95  Fed. 

corporations  is  considered.    Girard  v.  Rep.  705,  724 ;    Bates  v.  Gregory,  89 

Philadelphia,  7  WaU.  (U.  S.)  1,  noted  C^387. 
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§  338  (172).    Same   Subject.  —  Accordingly,  the  svbsiiltdion  of  a 
new  municipal  charter  in  the  place  of  a  previous  charter,  or  a  change 

an  indebted  city  which  had  contracted  [not  of  a  public  nature,  see  Meriwether 
with  the  creditor  to  levy  a  special  tax  v,  Garrett,  supra],  a  court  of  equity  will 
upon  real  estate  within  its  limits  to  equally  take  possession  of  it  for  the 
pay  his  debt,  surrendered  its  charter,  benefit  of  the  creditoi^  of  the  corpora- 
ana  the  inhabitants  residing  within  the  tion.  In  this  case  it  is  averred  in  the 
limits  of  the  city  organized  themselves  bill  that  the  city  of  Pensaoola.  upon 
into  a  municipal  government  under  the  the  surrender  of  its  original  charter, 
general  incorporation  act  of  the  State,  did  not  possess  any  property.  It  is 
in  the  same  way  that  inhabitants  might  not  necessary,  however,  in  the  view 
do  who  had  not  been  previously  incor-  we  take  of  the  proceedings  for  the  re- 
porated.  The  creditor  filed  a  bill  in  organization  of  the  city  government, 
equity  asking  for  a  decree  for  the  to  consider  the  effect  of  an  absolute 
amount  of  his  debt,  and  that  the  city  be  repeal  of  the  charter  of  a  mimicipal  cor- 
compelledtolevya  taxtopaythesame.  poration  upon  its  obligations.  It  is 
The  bill  was  dismissed  by  the  Circuit  sufficient  that  here,  in  our  judgment, 
Court,  and  its  decree  was  affirmed  there  was  a  continuation  of  the  corpo- 
by  the  Supreme  Court  of  the  United  ration  of  Pensacola,  with  its  ori^nal 
States,  on  the  ground  that  the  remedy  rights  of  property  and  obligations,  not 
of  the  plaintin  was  by  an  action  at  a  new  ancl  distinct  creation  or  corporate 
law  against  the  new  corporation ;  and  capacity  and  liability." 
if  judgment  be  recovered  and  not  paid.  Case  of  Mount  Pleasant  v.  Beckwith. 
then  oy  mandamus  upon  its  officers  to  — Here  an  indebted  municipal  or  public 
compel  them  to  raise  the  requisite  corporation  was  legislated  oitt  of  ex- 
funds  for  its  payment  in  the  manner  istencCy  and  its  terrUory  y>as  annexed  to 
prescribed  by  its  charter.  The  court  similar  corporatians.  In  the  absence  of 
neld  that  the  new  organization,  embrac-  legislative  provision  otherwise^  it  was 
ing  substantially  the  same  corporato'rs  held  that  the  latter  corporations  be- 
and  the  same  territory,  although  dif-  came  entitled  to  all  the  property  of  the 
ferent  powers  were  possessed  imder  the  abrogated  corporation,  and  severally 
new  charter  and  different  officers  ad-  liable  for  a  proportionate  share  of  its 
ministered  its  affairs,  was  in  law  to  be  then  subsisting  legal  debts,  and  that 
deemed  the  successor  of  the  previous  they  were  vested  with  the  power  to 
corporation  and  entitled  to  its  rij^hts.  raise  revenue  with  which  to  pay  such 
Mr.  Justice  i^ieU*,  delivering  the  opinion  debts  by  levying  taxes  upon  the  prop- 
of  the  court,  said :  erty  thus  annexed,  and  the  persons 

''The  ancient  doctrine,  that^  upon  residing  thereon;  and  a  bill  in  equity 
the  repeal  of  a  private  corporation,  its  by  the  creditors  of  the  extinguished 
debts  were  extinpiished,  and  its  real  corporation  against  the  corporations 
property  revertea  to  its  grantors,  and  thus  succeeding  to  its  property  and 
its  personal  property  vested  in  the  powers  was  sustained  to  tne  extent 
State,  has  been  so  far  modified  by  that  the  amount  of  the  debt  was  ascei^ 
modem  adjudications  that  a  court  of  tained,  and  the  sum  apportioned  among 
eguity  will  now  lay  hold  of  the  property  the  corporations  to  which  the  territory 
of  a  dissolved  corporation,  ana  admin-  of  the  indebted  corporation  had  been 
ister  it  for  the  benefit  of  its  creditors  annexed,  and  a  decree  rendered  for  the 
and  stockholders.  The  obligation  of  amounts  thus  apportioned  to  be'  col- 
contracts,  made  whilst  the  corporation  lected  in  the  manner  provided  by  law. 
was  in  existence,  survives  its  dissolu-  Mount  Pleasant  v.  Beckwith,  100  U.  S. 
tion;  and  Ihe  contracts  may  be  en-  614:  infra,  §  357. 
forced  by  a  court  of  equity,  so  far  as  There  is  no  intimation  in  later  de- 
to  subject  for  their  satisfaction  any  cisions  of  the  Supreme  Court  that  they 
property  possessed  by  the  corporation  are,  in  any  respect,  inconsistent  with 
at  tne  time.  In  the  view  of  equity,  its  this  judgment.  See  Meriwether  v.  Gar- 
property  constitutes  a  trust  fund  rett,  102  U.  S.  472;  Barkley  v.  Levee 
pleoged  to  the  payment  of  the  debts  Commissioners,  93  U.  S.  258 ;  Brough- 
of  creditors  and  stockholders;  and  if  ton  v,  Pensacola,  93  U.  S.  266; 
a  municipal  corporation,  upon  the  sur-  Thompson  v.  Allen  County,  115  U.  S. 
render  or  extinction  in  other  ways  of  660;  Amy  v.  Watertown,  130  U.  S. 
its  charter,  is  possessed  of  any  property  301.    The  actual  judgments  in  all  these 
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in  such  a  charter  in  whole  or  in  part,  where  substantially  the  same 
territory  and  the  same  inhabitants  are  concerned^  will  not  be  pre- 


cases  may  not  be  in  conflict  with  each 
other,  but  it  seems  difficult  to  the 
author  to  reconcile  all  of  the  reason- 
ing by  which  the  difiPerent  judgments 
are  supported.  See  also  Beckwith  v. 
Racine,  7  Biss.  142,  Drummond  and 
D^f  JJ.  The  point  decided  may  be 
bnefly  stated  thus:  Where  a  mimici- 
pality  owing  railroad  aid  bonds,  which 
It  was  provided  by  >  statute  should  be 
paid  by  an  annual  tax  upon  the  prop- 
erty within  it,  was  leg^islated  out  of  ex- 
istence, and  the  territory  was  included 
in  three  other  municipalities  without 
any  provision  being  made  in  respect  to 
the  payment  of  the  bonds,  it  was  held 
that  the  legislature  had  the  power  to 
make  these  changes,  but  that  the  obli- 
gations of  the  contract  and  the  power  of 
taxation  still  remained.  It  was  further 
held  that  in  consequence  of  these 
changes  the  creditor  could  not  sue  at 
law,  as  service  of  process  on  the  old 
corporation  could  not  be  made^  but 
that  equity  would  give  the  creditor  a 
remedy  by  requiring  the  existing  cor- 
porations, within  whose  boundaries  the 
property  included  in  the  old  is  situate, 
to  levy  the  necessary  taxes  to  pay  the 
debt  in  proportion  to  tlie  amount  of 
territory  each  obtained.  See  Mount 
Pleasant  v,  Beckwith,  supra;  post,  § 
357. 

New  Jersey  Case.  —  In  Neilson  v, 
Newark  A  BelleviUe,  49  N.  J.  L.  246, 
where  by  statute  the  territory  of  a 
township  had  been  divided  between  a 
city  and  another  township,  with  a  di- 
rection that  its  debts  should  be  paid 
proportionately  by  the  city  and  the 
township  acquiring  its  territory,  it  was 
held  that  the  duty  of  paying  the  debts 
was  imposed  upon  them,  and  that  the 
creditors  could  enforce  the  duty  by  suit 
against  them  directly.  See  also  Canova 
V.  Baker  Go.  Commissioneni,  18  Fla. 
512;  case  of  Elizabeth  aty,  N.  J.; 
post,  chap,  xxviu.  { 1435. 

Mississippi  Case.  —  In  the  case  of 
the  town  of  Port  Gibson  v.  Moore,  21 
Miss.  157,  it  was  held,  indeed,  that  the 
repeal  of  the  charter  of  an  indebted 
municipal  corporation  dissolved  it; 
that  such  dissolution  extinguished  debts 
to  and  from  the  corporation,  and  that 
a  subsecment  act  remcorporating  the 
place  did  not  make  it  liable  for  a  debt 
existing  anterior  to  the  act  repealing 
its  charter.    The  court  overlooked  the 


constitutional  provision  protecting  con- 
tracts, and  the  case  as  to.  the  effect  of  a 
dissolution  iipon  the  riglits  of  creditors 
seems  to  connict  with  those  above  cited. 
Contra,  Broadway  Railway  Case,  de- 
cided by  the  Court  of  Appeals  of  New 
York;  People  v.  O'Brien,  111  N.  Y.  1, 
and  see  cases  cited  in  this  note.  See 
further,  as  to  extinguishment  of  debts 
by  dissolution  of  corporation,  Mallory 
V.  Biallett,  6  Jones  £)q.  345;  Hopkins 
V.  Whitesides,  1  Head  (Tenn.),  31; 
Bank  v.  LockwoocL  2  Harring.  (Del.) 
8;  Robinson  v.  Lane,  19  Ga.  337; 
Muscatine  Tumverein  v.  Funck,  18 
Iowa,  469;  Owen  v.  Smith,  31  Barb. 
(N.  Y.)  641 ;  Welch  v.  Ste.  Genevieve, 
1  Dillon  C.  C.  R.  130;  Thompson  v. 
Abbott,  61  Mo.  176;  post,  chap,  xx.: 
Louisville  Bridge  Co.  v.  Louisville,  81 
Ky.  189;  St.  Louis  Bridge  Ck).  i;.  East 
St.  Louis,  121  lU.  238;  State,  ex  ret. 
Bridge  Ck).  v.  Columbia,  27  S.  Car.  137; 
post,  i  1388;  Brooklyn  v.  Smith,  104  111. 
429. 

FayetteviUe  Case.  ^  The  town  of 
Fayetteville  was  authorized  to  sub- 
scnbe  for  stock  in  a  railroad  company, 
the  stock  to  be  held  for  its  use  ana 
benefit,  and  to  meet  the  payment  of 
any  subscription,  was  authorized  to 
issue  bonds  and  collect  taxes  for  the 
payinent  of  the  interest,  and  to  create 
a  sinking  fund  to  pay  the  principaL 
It  was  subsequently  authorized  to  fimd 
the  bonded  debt  of  the  town  so  con- 
tracted. The  debt  was  thereafter 
funded.  Subsequently  the  charter  of 
the  town  was  repealed.  Twelve  years 
later  the  city  of  FayetteviUe  was  in- 
corporated, embracing  substantially  the 
same  territory,  taxable  property,  and 
corporators.  In  an  action  by  the  owner 
of  coupons  of  bonds  executed  by  the 
town,  payment  of  which  had  been  re- 
fused, it  was  held  that  the  city,  the  new 
corporation,  was  the  successor  of  the 
town,  the  old  corporation;  that  the 
debts  of  the  town  were  not  extinguished 
by  the  repeal  of  its  charter;  and  that 
the  same  power  to  assess  and  collect 
taxes  to  pay  the  i>laintifrs  claim  which 
existed  at  the  time  the  bonds  were 
issued,  was  in  the  city^  and  had  not 
been  affected  by  a  provision  in  the  act 
incorporating  the  city  which  pro- 
hibited the  collection  of  taxes  for  the 
pa^rment  of  claims  like  those  of  the 
pLuntiff;    that  the  statute  of  limita- 
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sumed,  or  be  held  to  be  the  creation  of  a  new  corporation^  but  the 
assumption  by  the  old  one  of  new  powers  and  privileges.^  And 
where  the  rights  of  creditors  are  involved,  the  presumption  is  ex- 
tremely strong  that  the  identity  of  the  corporation  continues,  not- 
withstanding different  powers  are  possessed  by  the  new  organization, 


tions  did  not  run  during  the  time 
when  the  territory  and  inhabitants  of 
the  former  town  were  a  taxing  district 
only,  and  therefore  was  not  a  bar  to 
the  action ;  and  that  the  plaintiff  was 
entitled  to  a  peremptory  mandamua  re- 
quirii^  the  proper  authorities  of  the 
city  ofFayetteville  to  levy  and  collect 
taxes  upon  property  and  polls  within 
the  city  with  which  to  pay  the  plain- 
tiff's claim.  Broadfoot  v.  Fayetteville, 
124  N.  Car.  478. 

Watervliet  Case.— The  town  of 
Colonic  was  created  out  of  a  portion 
of  the  town  of  Watervliet.  Thereafter 
the  remaining  part  of  the  town  of 
Watervliet  was  again  divided,  one 
part  being  erected  into  the  town  of 
Green  Island,  and  the  city  of  Water- 
vliet was  created,  by  a  statute  which 
defined  its  boundaries,  out  of  the  re- 
mainder. Action  was  brought  in  the 
name  of  the  former  town  of  Watervliet 
against  the  town  of  Colonic,  to  enforce 
an  apportionment  of  the  assets  and 
liabihties  belonging  to  or  devolving 
upon  each  town  at  the  time  when 
Colonic  was  set  off  from  Watervliet. 
It  appeared  that  a  few  uninhabited 
strips  of  land,  not  exceediAg  three 
acres  in  extent,  were  neither  included 
in  the  two  new  towns  nor  in  the  city 
of  Watervliet.  It  was  held  that  it  was 
the  intention  of  the  legislature  to  dis- 
solve the  town  of  Watervliet  and  to 
incorporate  its  territory  and  inhabi- 
tants in  new  political  ai visions;  that 
the  town  and  its  officers  had  ceased  to 
exist;  that  it  had  no  representatives; 
and  that  no  person  was  authorized  to 
begin  a  suit  in  its  name.  Watervliet 
V,  Colonic,  27  N.  Y.  App.  Div.  394. 

*  Milster  v,  Spartanburg,  68  S.  Car. 
26,  quoting  text;  Mobile  Transporta- 
tion Co.  V.  Mobile,  128  Ala.  335;  State 
V.  Natal,  39  La.  An.  439,  where  it  was 
said :  "The  city  of  New  Orleans  founded 
by  Bienville  about  1718  has  never 
ceased  to  exist  as  an  agglomeration  of 
human  beings  for  social,  commercial, 
and  industrial  purposes.  ...  In  1805 
those  inhabitants  were  given  a  charter, 
for  the  first  time  since  the  cession  of 
1803,  and  that  charter  has  been  altered 


and  amended  some  way  or  other,  in 
subsequent  years,  viz.:  1812,  1818, 
1833,  1835,  1837,  1846,  1850,  1852, 
1870,  and  1882 :  but  the  citv,  the  ex- 
istence of  which  was  generally  recog- 
nized by  the  various  Constitutions,  has 
retained  its  identity,  not  only  as  a 
matter  of  fact,  but  also  as  a  matter  of 
legal  necessity."  See  9upra,  §  336,  and 
cases  in  note. 

Mr.  Girard's  will  of  1831  gave  the 
residuum  of  his  estate  by  Us  corporate 
name  to  the  old  citv  of  Philadelpnia  in 
trust  for  certain  objects,  the  primaiv 
one  being  the  college,  and  the  seconcf- 
ary  ones  "to  enable  the  cit^  to  improve 
its  police,  to  improve  the  city  property 
and  the  appearance  of  the  city  itself, 
and  to  diminish  taxation."  The  old 
city  accepted  the  trust.  By  1854 
twent]^-eight  distinct  suburban  muni- 
cipalities had  grown  up  around  the  old 
cit^r,  and  by  an  act  oi  that  year  all  of 
their  charters  and  that  of  the  old  city 
itself  were  abolished,  and  their  rights 
of  property  transferred  to  the  new  con- 
sohdated  corporation  of  the  city  of 
Philadelphia,  which  instead  of  being 
two  miles  square  has  about  one  hun- 
dred and  twenty-nine  square  mUes.' 
The  heirs  of  Mr.  Girard  claimed  that 
the  annihilation  of  the  old  city  and  its 
merger  into  the  immense  consolidated 
corporation  defeated  the  obiect  of  the 
testator.  But  the  court  held  that  "the 
identity  of  the  corporation  was  not 
destroyed,  and  that  the  change  in  its 
name,  the  enlargement  of  its  area,  &c., 
did  not  affect  its  title  to  property  held 
at  the  time  of  such  change,  or  its 
capacity  to  execute  the  tnuts  of  the 
will."  Girard  v,  Philadelphia,  7  Wall. 
1.  The  essential  point  in  this  case  is 
that  it  establishes,  notwithstanding  the 
chan^  of  charter,  the  continuous  Te^ 
identity  of  the  new  city  corporation 
with  the  old.  The  enactment  of  a  new 
charter  for  a  city  does  not  impair  the 
right  of  the  city  to  collect  taxes  levied 
under  the  repealed  charter,  although 
rights  accruing  thereunder  are  not  ex- 
pressly reserved  and  continued.  Ben- 
nison  t;.  Galveston,  34  Tex.  Civ.  App. 
382. 
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and  different  officers  adminbter  its  affairs.^  It  has  been  declared 
that  the  power  of  the  State  to  alter  or  destroy  its  corporations  is  not 
greater  than  the  power  of  the  State  to  repeal  its  legislation.  Exer- 
cise of  the  latter  power  has  been  repeatedly  held  to  be  ineffectual  to 
impair  the  obligation  of  a  contract.  The  repeal  of  a  law  may  be 
more  readily  undertaken  than  the  abolition  of  cities,  townships,  or 
other  municipal  corporations  or  the  change  of  their  boundaries. 
The  abolition  of  a  municipality  or  a  change  of  its  boundaries  may  put 
on  the  form  of  a  different  purpose  than  the  violation  of  a  contract 
right,  but  the  courts  will  not  permit  themselves  to  be  deceived.  They 
will  not  inquire  into  the  motives  of  the  legislature  of  a  State,  but 
they  will  not  ignore  the  effect  of  its  action.'  Accordingly,  where  the 
legislature  has  by  statute  dissolved  or  abolished  municipal  corpora^ 
tions,  thereby,  in  form,  at  least,  terminating  their  existence,  and,  by 
the  same  statute,  or  by  other  enactments,  has  provided  another  form 

^  Broughton  v.  Pensacola,  93  U.  S.  the  same  corporatoFs  and  the  same 
266;  approviiiff  Mibier's  Admx.  v.  territoiy,  it  will  be  presumed  that  the 
Pensaeola,  2  Woods,  632;  Wahiut  legislature  intended  a  continued  ex- 
Township  V.  Jordan,  38  Kan.  562 ;  ante,  istence  of  the  same  corporation,  al- 
§  233  and  cases  cited,  §  336,  note;  though  different  powers  are  possessed 
post,  §§  339,  346,  347.  under  the  new  charter,  and  different 

In  delivering  the  judgment  of  the  officers  administer  its  affairs;    and  in 

court  in  Broughton  v.  rensacola,  93  the  absence  of  express  provision  for 

U.  S.  266,  Mr.  Justice  Fidd  observes :  their  payment  otherwise,  it  will  also  be 

"Although  a  munici^  corporation^  presumed  in  such  case  that  the  legisla- 

so  far  as  it  is  invested  with  subordinate  ture  intended  that  the  liabilities  as  well 

legislative  powers  for  local  purposes,  is  as  the  rights  of  property  of  the  corpo- 

a  mere  instrumentality  of  the  State  for  ration  in  its  old  form  should  accompany 

the  convenient  administration  of  gov-  the  corporation  in  its  reorganization." 
emment ;  yet,  when  authorized  to  take        The  remark  of  the  learned  justice 

stock  in  a  railroad  company,  and  issue  that  as  respects  authorized  and  valid 

its  obligations  in  payment  of  the  stock,  contracts    a    municipal     corporation 

it  18  to  that  extent  to  be  deemed  a  prt-  stands  upon  the  same    footing  as  a 

vote    corporation,    and  its   Migahons  private    corporation    or   individual  is 

are  secured  by  ail  the  guaranties  which  one  of  extreme  importance  in  deter- 

protect  the  engagements  of  private  in-  mining   the    constitutional    scope    of 

dividtLals.    The  inhibition  of  the  Con-  legislative  power  in  any  form  over  such 

stitution,  which  preserves  against  the  contract  and  over  the  rights  of  the 

interference  of  a  State  the  sacredness  other  party  under  the  contract.     See 

of  contracts,  applies  to  the  liabilities  of  ante,    {§    112,   113,   and    particularly 

municipal  corporations  created  by  its  People  v.  O'Brien.  Ill  N.  Y.  1.    See 

permission ;    and  although  the  repeal  and  compare  Barkley  v.  Levee  Gom'rs, 

or  modification  of  the  charter  of  a  cor-  93  U.  S.  258,  where  a  levee  district 

poration  of  that  kind  is  not  within  the  —  a  quasi   public  corporation  —  was 

inhibition,  yet  it  will  not  be  admitted,  superseded  m  its  functions  by  a  law 

where  its  legblation  is  susceptible  of  dividing  the  district,  and  creating  a 

another  construction,  that  tne  State  new  corporation  for  one  portion  and 

has  in  this  way  sanctioned  an  evasion  placing  the  other  under  the  charge  of 

of  or  escape  from  liabilities  the  creation  the  local  authorities,  and  where  imder 

of  which  It  authorized.    When,  there-  the  circumstances  a  judgment  creditor 

fore,  a  new  form  is  given  to  an  old  mu-  was  held  to  be  without  l^gal  remedjr. 

nicipat  corporation,  or  such  a  corpora-  See  also  cases  of  the  city  of  Memphis, 

tion  is  reorganized  under  a  new  charter,  city  of  Mobile,  and  city  of  BrownsviUe, 


taking  in  its  new  organization  the  place  ante,  §  336,  note. 

of  the  old  one,  embracing  substantially        '  Graham  v,  Folsom,  200  U.  S. 


248. 
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of  government  for  the  same  territory,  whether  by  the  same  or  by 
another  name,  the  Supreme  Court  of  the  United  States  has  steadily 
refused  to  regard  such  legislation  as  affecting  the  identity  of  the  cor- 
poration or  its  continued  existence  or  as  relieving  it  from  its  previous 
liabilities.^ 

§  339  (173).  Same  Subject.  —  The  case  contemplated  in  the  pre- 
ceding sections,  in  which  the  contintuma  legal  existence  and  identity 
of  a  municipality  will  he  held  to  exist,  where  substantially  the  same 
inhabitants  and  the  same  territory  are  concerned,  notwithstanding  a 
change  in  boundaries  and  form  of  organization  has  taken  place,  is 
one  of  quite  common  occurrence  and  of  easy  solution.  But  suppose 
the  legislature  absolutely  repeals  the  charter  or  constituent  act  of  an 
indebted  municipality,  and  makes  no  provision  for  the  payment  of 
its  debts,  or,  instead  of  an  absolute  repeal,  it  makes  such  changes  as 
do  not  relate  substantially  to  the  same  inhabitants  and  the  same 
territory,  as  for  example  supersedes  or  dissolves  the  indebted  muni- 
cipality, and  annexes  what  constituted  its  territory  and  people  to 
other  municipalities,  and  makes  no  provision  for  its  debts  or  their 
mode  of  payment.  Is  the  creditor  remediless  except  by  an  appeal 
to  the  legislature  ?  This  is  a  difficult  inquiry,  and  we  have  endeav- 
ored to  answer  it  in  the  preceding  sections  and  in  the  cases  referred 
to  in  the  notes,  as  far  as  it  has  been  possible  to  do  so  in  the  existing 
state  of  the  adjudications  of  the  Supreme  Court  of  the  United  States, 
whose  determination  of  such  questions  is  final  and  authoritative. 

The  author,  after  consideration,  ventures  the  suggestion  thai  the 
true  solution  of  the  many  difficulties  may  possibly  be  found  in  the 
consideration  that  the  power  of  a  municipality  to  levy  taxes  to  pay 
its  debts  as  the  power  existed  at  the  time  when  the  debts  were  cre- 
ated is  in  its  essence  not  simply  the  grant  of  a  power  to  the  incor- 

^  Broughton  v.  Pensacola,  93  U.  S.  contracts  entered  into  by  the  munici- 
266 ;  Mt.  Pleasant  v.  Beckrwith,  100  pality  with  its  creditors  or  with  private 
U.  S.  520;  Mobile  v,  Watson,  116  parties.  An  absolute  repeal  of  a  mu- 
U.  S.  289 ;  Shapleieh  v.  San  Angelo,  nicipal  charter  is  therefore  effectual  so 
167  U.  S.  646.  See  also  Morris  v.  State,  far  as  it  abolishes  the  old  corporate 
62  Tex.  728, 730 ;  Ranken  v.  McCalium,  oi^anization ;  but  when  the  same,  or 
25  Tex.  Civ.  App.  83 ;  Amy  v.  Selma,  77  substantially  the  same,  inhabitants  are 
Ala.  103 ;  Greer  County  v.  Clarke,  12  erected  into  a  new  corporation,  whether 
Okla.  197.  The  conclusions  reached  with  extended  or  restricted  territorial 
by  the  Supreme  Court  of  the  United  limits,  such  new  corporation  is  treated 
States  have  been  thus  expressed :  The  as  in  law  the  successor  of  the  old  one, 
plenary  power  of  the  State  over  its  entitled  to  its  property  rights,  and  sub- 
municipal  corporations  to  change  their  ject  to  its  liabilities.  Per  Shiras,  J.,  in 
organization,  to  modify  their  mode  of  Shapldgh  v,  San  Angelo,  167  U.  S.  646, 
internal  government,  or  to  abolish  654. 
them  altogether,  is  not  restricted  by 
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porated  body,  but  in  substance  to  the  inhabitants  of  the  incorpo- 
rated territory.^  In  this  view  the  power  or  the  contract  obligation 
and  duty  of  its  exercise  survives  the  repeal  of  the  charter  and  the 
dissolution  of  the  old  corporation,  and  passes,  equally  with  the 
obligation  to  pay  the  debt,  to  the  inhabitants  who  continue  to  re- 
side, under  any  form  of  organization,  within  the  municipal  area  in 
behalf  of  which  the  debt  was  created;  the  exercise  of  which  power 
and  consequent  duty  may  be  compelled  by  the  judicial  process  of 
mandamus  whenever  there  are  officers  in  existence  who,  under  the 
general  legislation  of  the  State,  have  the  power  to  levy  and  collect 
taxes. 

It  is  usual,  however,  for  the  legislature,  on  the  change  or  division 
of  municipal  and  public  corporations,  to  make  provision  concerning 
existing  indebtedness;  and  its  power  to  do  so,  unless  restrained  by 
special  constitutional  provision,  is  clear  and  ample.^ 

§  340  (174).  Revival  by  New  Oharter  and  its  Xflect.  —  It  is  the 
doctrine  of  the  English  courts  that  where  the  functions  of  an  old 
corporation  are  suspended,  or  where  the  corporation,  by  loss  of  all  its 
members  or  of  an  integral  part,  is  dissolved  as  to  certain  purposes, 
it  may  he  revived,by  a  new  charter y  and  the  rights  of  the  old  corpora^ 
tion  be  granted  over  to  the  same,  or  a  new  set  of  corporators,  who  in 
such  case  take  all  the  rights  and  are  subject  to  all  the  liabilities  of 
the  old  corporation,  of  which  it  is  but  a  continuation.^ 

^  ArUe,  §§4,  112,  113,  336-338,  and  create  a  new  and  distinct  corporation, 

cases  as  to  the  nature  of  incorporated  depends  upon  the  intention  of  the  legis- 

municipalities.  iature.     Ante,  chap.  vii. ;    Bellows  v, 

'  Ante,  chap.  iv. ;  post,  §§  355,  358,  HalloweU  Bank,  <&c.,  2  Mason  C.  C.  43, 

359,  360;  anU,  §§  336  and  notes,  338,  per  Story,  J.;   An^ell  A  Ames,  §  780; 

339.  .  When  two  municipal  corpora-  Grant  on  Corporations,  304,  305 :  Hoff- 

tions    (St.  Anthony  and  Old  Minne-  man  v.  Van  Nostrand,  42  Barb.  (N.  Y.), 

apolis)  were  merged,  by  legislative  act,  174 ;    Girard  v.  Philadelphia,  7  Wall, 

into  a  new  corporation,  it  was  held  that  (U.  S.)  1 ;    Olney  v.  Harvey,  50    IlL 

the  new  corporation,  by /(TToe  o/ prom-  453;    supra,  §§  336,  337,  338,  339; 

siona  in  the  act,  was  liable  for  a  tort,  for  post,  §§  346,  347 ;   Neely  v.  Yorkville,. 

which  one  of  the  constituent  corpora-  10  S.  Car.  141.    Appro vmg  text,  as  to 

tions  would  have  been  responsible  if  whom  the  revenue  is  to  be  paid  on  the 

the    merger    had    not    taken    place,  dissolution  of  a  corporation  in  New 

Adams  v.  Minneapolis,  20  Minn.  484.  Jersey.     See  Heckel  v,  Sandford,  40 

»  Rex  17.  Pasmore,  3  Term  R.  119,  N.  J.  L.  180.   The  late  civil  war  did  not 

247 ;    Regina  v.  Bewdley,  1  P.  Wms.  suspend  the  right  to  the  exercise  of  the 

207 ;  Colchester  v.  Brooke,  7  Queen's  franchises   of   an   incorporated   town 

Bench,  383 ;    Colchester  v,  Seaber,  3  within  the  lines  of  the  insurrectionary 

Burr.   1866;    Grant  on  Corporations,  forces,  and  it  might  still  make  valid 

304  and  note ;  2  Kyd,  516.    Whether  a  contracts,  notwithstanding  it  was  under 

statute  or  legisUttive  charter  will  oper-  the  control  of  the  insuigent  power, 

ate  to  revive  or  continue  an  old,  or  to  Selma  v.  Mullen,  46  Ala.  411.  > 
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§  345  (175).  Name  by  Grant,  by  Implication,  and  by  Preserip- 
tion;  Power  to  cliange.  —  Every  corporation  must  have  a  name. 
This  is  essential  to  distinguish  it  from  other  corporations.  In  Eng- 
land before  the  Municipal  Corporations  Act  of  5  and  6  Will.  IV. 
chap,  xvi.,  1835/  such  corporations  obtained  their  name  by  having  it 
expressed  in  their  charter  (whether  royal  or  parliamentary),  or  by 
usage  or  by  implication.'  If  a  particular  name  be  given  to  a  corpo- 
ration in  its  charter,  the  corporation  can  no  more  change  it  at  its 
pleasure  than  a  man  can  at  pleasure  change  his  baptismal  name. 
If  no  name  be  given  to  a  corporation  by  its  charter  or  by  statute,  it 
may  obtain  one  by  implication.  Where  a  corporation  exists  by  pre- 
scription, it  may  have  more  than  one  name,  but  the  names,  to  be  rec- 
ognized as  valid,  must  be  prescriptive,  and  cannot  be  acquired  by 
usage  within  the  time  of  memory.  It  has  been  decided,  in  England, 
that  a  corporation  may  have  one  name  by  prescription  and  another 
by  grant ;  but  it  is  said  that  the  same  corporation  cannot,  at  the  same 
time,  have  two  different  names  by  different  grants,  for  the  name  in 
the  last  grant  will  take  the  place  of  the  other.' 

^  Ante,  i  54  and  note.  Com.   Dig.   Franch.   F.  9:    per  HoU^ 

•  Glover,  52,  53;  Willc.  35;  Grant,  1  Salk.  191 ;  1  Str.  614;  Smith  v,  Tal. 
50;  ante,  §  64.  As  to  tuage,  see  anU,  PI.  R.  Co.,  30  Ala.  650.  See  also  All 
chap.  vii.  §  240.  Saints  Church  v.  Lovett,  1  Hall  (N.  Y.), 

*  Knight  V.  Wells,  1  Ld.  Raym.  80;  191 ;  Manufacturing  Co.  v.  Davis,  14 
Physicians  v.   Salmon,   3   Salk.    102;  Johns.  (N.  Y.)  238;  Middlesex,  Ac.  » 
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§  346  (176).  Name  under  English  Municipal  Oorporations  Act. 
—  But  the  English  Municipal  Corporations  Ady  just  mentioned, 
which  changed  the  corporate  constitution  of  the  cities,  towns,  and 
boroughs  of  England  and  Wales,  and  reduced  them  to  a  uniform 
model,  made  this  provision  as  to  the  name  of  the  corporation,  under 
the  new  act:  "Said  body,  or  reputed  body,  corporate  shall  take  and 
bear  the  name  of  the  mayor,  aldermen,  and  burgesses  of  such  bor- 
ough, and  by  that  name  shall  have  perpetual  succession,  and  shall 
be  capable,  in  law,  by  the  council  hereinafter  mentioned  of  such 
borough,  to  do  and  suffer  all  acts  which  now  lawfully  they  and  their 
successors  may  do  and  suffer,  by  any  name  or  title  of  incorporation, 
so  far  as  not  altered  or  annulled  by  the  provisions  of  this  act."  ^  It 
is  settled  by  the  decisions  under  this  act  that  the  true  or  proper  cor- 
porate name  for  boroughs  mentioned  in  it  is  "mayor,  aldermen, 
and  burgesses  of  the  borough  of ,"  and  (under  the  interpreta- 
tion clause,  §  142  of  the  act)  for  cities,  "mayor,  aldermen,  and 

citizens  of  the   city   of ."'    It  may   also   be  here  observed 

that  the  courts  have  determined  that,  though  this  act  changed 
the  name  and  made  new  and  important  alterations  in  the  con- 
stitution of  the  corporations,  yet  that  its  effect  toas  not  in  any  case  to 
create  a  new  corporation,  but  to  continue  the  old,  with  all  its  rights, 
privileges,  and  franchises,  except  so  far  as  inconsistent  with  the 
provisions  of  the  act.'  But  the  name  mentioned  in  the  act  would 
doubtless  govern,  and  by  that  they  would  have  to  sue  and  be 
sued. 

§  347  (177).  Name  under  Oharter  or  Legislative  Act  in  thia 
Oountry.  —  Municipal  charters  granted  by  legislative  enactment  in 
this  country  almost  invariably  prescribe  the  name  of  the  corporate 

body  thus :  "The  inhabitants  of  the  city  or  town  of are  hereby 

constituted  a  body  politic  and  corporate,  by  the  name  and  style  of 

Davis,    3    Met.    (Mass.)  133;    South  tion  of  Rochester  v,  Lee,  15  Sim.  376; 

Newmarket  Meth.  Seminary  v.  Peaslee,  Grant,  342 ;  Rawlinson,  13. 
15  N.  H.  317;   Society,  Ac.  v.  Young,        •  Corporation  of  Ludlow  v.  Tyler,  7 

2N.  H.  310.  Car.  &  P.  537;    Attorney-General  v. 

*  5  and  6  ^ill.  IV.  chap.  Ixxvi.  §  6;  Wilson,    9    Sim.    30,    48;     Attomw- 

anU,  §  53  and  note.    By  the  Consoli-  General  v.   Kerr.  2  Beav.   420,  429; 

dated  Municipal  Corporations  Act  of  Attorney-General    v.    Corporation    of 

1882^   §  8,  it  is  provided    that  'Hhe  Leicester,  9  Beav.  546;    Doe,  dec.  v. 

Mumcipal  Corporation  of  a  borough  Norton,  11  M.  &  W.  913,  928.    Parke, 

shall  bear  the  name  of  the  nuiyor,  alder-  B.,  there  said :  ''Though  the  name  and 

men,  and  burgesses  of  the  borough,  or  style  of  the  corporation,  and  the  mode 

in  the  case  of  a  city,  the  mayor,  alder-  of  electing  members  were  changed,  the 

men,  and  citizens  of  the  city."  identity   of   the   body   itself   was   not 

'  Attorney-General  v.   Corporation  affected."   Ante,  chap.  ix.  {{  337,  346. 
of  Worcester,  2  Phillips,  3;   Corpora- 
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'city  of '  or  'town  of .'  "  *  So  the  general  municipal  incor- 
poration acts  usually  contain  a  provision  to  the  effect  that  "cities  and 
towns  organized  or  to  be  organized  thereunder  are  declared  to  be 
bodies  poUtic  and  corporate,  under  the  name  and  style  of  the  city  of 

,  or  town  of ,  as  the  case  may  be,"  &c.    Where  such  an  act 

authorized  any  existing  town  or  city  to  adopt  its  provisions  in  place  of 
its  special  charter,  and  was  silent  as  to  the  corporate  name  aiter  the 
change  was  made,  it  was  held  that  the  former  name  was  retained.' 

§  348  (148).  Change  of  Name  ;  Name  by'  Reputation.  —  Where 
a  name  is  given  to  a  municipal  corporation  by  charter  or  statiUe,  this 
cannot  be  changed  by  the  act  of  the  corporation.'  But  in  this  coun- 
try general  statutes  are  not  unfrequent,  authorizing  the  creation  of 
quasi  corporations,  without  making  it  necessary  to  designate  the 
name  by  which  a  particular  district  shall  be  called;  in  such  case  it 
may  acquire  a  name  by  reputation,  and  sue  and  be  sued  by  such 


§  349  (179).  Misnomer  and  Effect  thereof.  —  A  misnomer,  or 
variation  from  the  precise  name  of  the  corporation,  in  a  grant  or 
obligation  by  or  to  it,  is  not  material,  if  the  identity  of  the  corpora- 
tion is  unmistakable,  either  from  the  face  of  the  instrument  or  from 
the  averments  and  proof.* 

'  Ante,   i   59.     Biggar,   Municipal  napolis  are  fixed  by  public  law,  and 

Manual  (Canada,  1900),  37.  public  records  open  to  all.    Newman  v. 

The  proper  coiporate  name  of  a  Sylvester,  42  Ind.  106 ;  ante,  §|  61, 231. 
municipal  corporation  ought  always  to        '  Willcock,  34, 37, 38 ;  Re^na  v.  Re- 

be  used.    But  it  has  been  decided  in  gistrar  Joint  Stock  Cos.,  10  Q.  B.  839. 

Canada  that  a  bjr-law  of  a  municipal  see  Episcopal,  &c.  Society  v.  Episcopal 

council  is  valid  if  it  appear  on  the  face  Churcn,  1  Pick.  (Mass.)  372.    Change 

of  it  to  have  been  enacted  by  a  munici-  of  name  does  not  necessarily  involve  a 

gal  body  having  authority  to  make  the  chang;e  of  identity.     Girard  v.  Phila- 

y-law    under    the    municipal    laws,  delphia,  7  Wall.  1 ;  ante,  chap.  ix.  §  340. 
Flewellyn  v,  Webster,  6  Upper  Can.        ^  School  District  v.  Blakeslee,   13 

Q.  B.  586 ;  Hawkins  v,  Huron,  Perth  Conn.  227 ;  Queen  v.  Registrar  of  Joint 

and   Bruce,  Counties,  2  Upper   Can.  Stock  Ck>s.,  10  Q.  B.  839;    Episcopal 

C.    P.    72 ;    Fisher   v,    Vaughan,    10  Charitable  Society  v.  Episcopal  Church, 

Upper  Can.  Q.  B.  492;    Barclay  and  1    Pick.    (Mass.)    372.     See    further 

Darlington,  /nr«,  11  Upper  Can.  Q.B.  King  v.  Norris,   1  Ld.    Raym.    337; 

470:   Brophy  and  Gananoque,  In  re,  Queen  v.   Bailiffs  of   Ipswich,  2  Ld. 

26  Upper  Can.   C.  P.    290;    see  also  Raym.  1232,  1238,  1239.    As  to  quasi 

Gwynne  v.  Rees,  2  Upper  Can.  P.  R.  corporations,   ante,    §   34,   and  note; 


ham,  23  Upper  Can.  C.  P.  11.  S.  Car.  141,  approving  text;  Kentuckv 

'  Johnson  v.  Indianapolis,  16  Ind.  Seminary  v.  Wallace,  15  B.  Mon.  (Ky.) 

227.    Corporate  name  of  the  cit^r  or-  35;  New  York  Conference  v.  Clark- 

ganized  under  a  general  act  not  judi-  son,    8   N.    J.    Eq.    541 ;    Angell    A 

cially  noticed,     /o.    Limits  of  India-  Ames,  §  185;    Pendleton  v.  Bank  of 


Digitized  by 


Google 


§360 


CORPORATE  NAME 


609 


§  350  (180).  Same  Subject.  —  Where  the  intention  of  the  testator 
is  clear,  a  mistake  in  the  narne  or  description  of  the  object  of  his 
bounty  will  not  make  the  devise  void.  This  general  principle  is 
applicable  to  all  corporations,  private  and  pubUc.  But  the  intention 
must  be  so  clear  as  to  remove  all  reasonable  doubt  as  to  the  cor- 
poration meant.  This  rule  must  be  illustrated  by  a  few  examples. 
Thus,  a  devise  to  a  college  by  its  common  name,  though  not  the  true 
corporate  name,  is  good.^  So  where  the  devisees  were  called  by 
their  popular  name,  "  The  South  Parish  in  Svtton"  their  legal  name 
being  the  '*  First  Parish  in  Sutton,"  the  devise  was  sustained.*  So, 
also,  the  "Mayor,  Jurats,  and  Commonalty  of  the  Town  of  Rye," 
that  being  the  corporate  name,  were  held  entitled  to  lands  by  a  de- 
vise to  "The  Right  Worshipful  the  Mayor,  Jurats,  and  Tovm  Coun- 
cil of  the  Town  of  Rye,"  although  there  was  no  town  council  in  the 
town,  and  although  the  court  admitted  the  proposition  of  counsel 
against  the  will,  that  if  the  "intent  appears  to  give  to  a  part  of  the 


Kentucky,  1  Mon.  (Ky.) .  177 ;  Med- 
way  Cotton  Manufacturii^  Co.  v. 
Adams,  10  Mass.  360 ;  People  v.  Love, 
19  Cal.  676 ;  African  Society  v.  Varick, 
13  Johns.  (N.  Y.)  38;  Woolrich  v. 
Forrest,  1  Pa.  115;  Bower  v.  State 
Bank,  5  Ark.  234;  Pieree  v,  Somer- 
worth,  10  N.  H.  369;  Pittsburgh  v. 
Craft,  1  Pitts.  (Pa.)  158;  Douglass. 
Branch  Bank,  <&c.,  19  Ala.  659.  Slight 
variances  in  the  use  of  corporate  names, 
where  substantially  correct,  have  been 
held  immaterial  even  in  matters  of 
contract.  Brock  District  v.  Bowen. 
7  Upper  Can.  Q.  B.  471 ;  Trent  and 
Frankford  Road  Co.  v,  Marshall,  10 
Upper  Can.  C.  P.  336;  Whitby  v.  Har- 
rison, 18  Upper  Can.  Q.  B.  603 ;  Bruce 
County  V,  Cromar,  22  Upper  Can.  Q.  B. 
321.  See  also  Mayor  ana  Burgesses  of 
Lynne  Regis,  10  Coke  Rep.  120,  122; 
Mayor  of  Carlisle  v.  Blamire,  8  East, 
487 ;  King  V.  Croke,  Cowp.  29 ;  Bever- 
ley Tp.  V.  Barlow,  10  Upper  Can.  C.  P. 
178;  Goodwin  and  Ottawa  and  Pres- 
cott  R.  Co.,  In  re,  13  Upper  Can.  C.  P. 
254.  It  was,  however,  neld  differently 
as  to  the  entitling  of  a  rule  in  a  pro- 
ceeding against  a  municipal  corpora- 
tion. Sams  V,  Toronto,  9  Upper  Can. 
Q.  B.  181 ;  Biggar,  Municipal  Manual 
(Canada,  1900),  37. 

**The  general  rule  to  be  collected 
from  the  cases  is,"  says  Chancellor 
Kentf  "that  a  variakan  from  the  jjredse 
name  of  the  corjwration,  when  the  true 
name  is  necessarily  to  be  collected  from 
the  instrument,  or  is  shown  by  proper 


averments,  will  not  invalidate  a  grant 
by  or  to  a  corporation,  or  a  contract 
with  it,  and  the  modem  cases  show  an 
increased  liberality  on  this  subject."  2 
Kent  Com.  292;  approved,  St.  Louis 
Hospital  V.  Williams,  19  Mo.  609.  "We 
adopt  the  more  reasonable  rule  laid 
down  by  Mr.  Kyd  (Corp.  Vol.  I.  pp. 
286,  288),  that  the  variance  must  be 
materially  di£ferent  in  substance,  to  in- 
jure." Per  Curiam  f  People  v.  Runkle, 
9  Johns.  (N.  Y.)  147,  157. 

"I  take  the  law  of  the  present  day 
to  be,  that  a  departure  from  the  strict 
style  of  the  corporation  will  not  avoid 
its  contracts,  if  it  substantially  appear 
that  the  particular  corporation  was  in- 
tended, and  that  a  latent  ambiguity 
may,  under  proper  averments,  be  ex- 
plamed  by  parol  evidence  in  this  as  in 
other  cases,  to  show  the  intention." 
PerGibson^  J.,  in  Berks.  &D.  Turnpike 
Road  V,  Myers,  6  Serg.  &  Rawle  (Pa.), 
12;  8.  p.  Milford,  &c.  Co.  v.  Brush,  10 
Ohio,  111. 

When  an  act  of  parliament  makes 
a  grant  to  a  corporation,  it  takes  effect 
though  the  true  corporate  name  be  not 
used,  provided  the  corporation  in- 
tended be  sufficiently  identified  or  de- 
scribed. 1  Kyd,  256;  Chancellor  of 
Oxford's  Case,  10  Co.  87  b. 

*  Chancellor  of  Oxford 's  Case,  10  Co. 
87&. 

=  First  Parish  in  Sutton  v.  Cole,  3 
Pick.  (Mass.)  232,  and  cases  there 
cited. 
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corporation,  although  that  intent  fails  of  effect,  the  whde  corporation 
cannot  take.^  So,  also,  a  devise  to  the  Mayor,  ChaTttberlain^  and 
Governors y  is  valid  to  a  corporation  whose  true  name  is  Mayor,  Citi^ 
zensy  and  ComTrumaUy}  So,  a  legacy  may  be  given  or  a  devise  made 
to  a  corporation  either  by  its  corporate  name  or  by  a  description 
which  clearly  distinguishes  and  identifies  the  legatee.' 

§  351  (181).  Corporate  Name  in  Suits.  —  Where  the  name  of 
the  corporation  is  expressly  defined  by  charter  or  statute,  it  is  usu- 
ally provided  in  terms  that  by  svch  name  it  may  ave  and  be  sued. 
In  such  case  the  true  corporate  name  should  be  used  both  in  suits  by 
and  against  the  corporation.  A  name  in  a  grant  or  obligation  to  or 
by  a  corporation  may  be  sufficient  to  enable  the  corporation  to  enjoy 
or  to  mdce  it  liable,  which  would  not  be  sufficient  in  an  action  by  or 
against  it.^   If  the  name  of  a  corporation  is  lawfvUy  changed,  not  the 

*  Attorney-General  v.  Mayor  of  Rye, 
7  Taunt.  546;  2  Eng.  Ck>m.  Law,  213. 

*  Owen,  35  (14  Efiz.).  "The  devise 
held  good  by  Dyer^  WestoUf  and  Afan- 
woodf  for  it  shall  be  taken  according 
to  the  intent  of  the  devisor."  See  also 
Counden  v,  Gierke,  Hobart,  32 ;  Croy- 
don Hospital  V.  Farley,  6  Taunton,  467 ; 
1  Eng.  Com.  Law,  457,  where  Gibbs,  C. 
J.,  justly  condemns  the  absurd  nicety 
of  many  of  the  decisions  from  the  reign 
of  Edward  VI.  to  the  end  of  James  1., 
on  the  subject  of  the  names  and  de- 
scription of  corporate  bodies. 

■New  York  Institute  v.  How,  10 
N.  Y.  84.  In  this  case  the  plaintifiF, 
whose  corporate  name  was  "The  New 
York  Institution  for  the  Blind,"  was 
decided  to  be  entitled  to  a  legacy  given 
to  the  ''Trustees  of  the  Institution  for 
the  Maintenance  and  Instruction  of 
the  Indigent  Blind,"  there  being  no 
other  institution  in  the  city  of  New 
York  for  the  blind.  See  also  Vansant 
V,  Roberts,  3  Md.  119;  Preachers'  Aid 
Society,  45  Me.  552;  Chapin  v.  Win- 
chester School  Distnct,  &c.,  35  N.  H. 
445;  Minot  v.  Boston  Asylum,  7  Met. 
(Mass.)  416.  Parol  evidence  may,  in 
proper  cases,  be  received  to  identify 
the  corporation  intended.  South  New 
Market  Meth.  Seminary  v.  Peaslee,  15 
N.  H.  317 ;  Bodman  v,  American  Tract 
Society,  9  Allen  (Mass.),  447. 

*  Cambridge  University  v.  Crofts,  10 
Mod.  208;  1  Kyd,  253;  Willc.  37; 
Brittan  v.  Newland,  2  Dev.  &  Bat. 
(N.  Car.)  363 ;  Insane  Asylum  v.  Hig- 
sins,  15  111.  185;  Berks  Ck>.,  &c.  v. 
Myers,  6   Serg.  &  Rawle   (Pa.),   12; 


Clarke  v.  Potter  Co..  1  Barr  (Pa.),  163 ; 
Porter  v.  Blakely,  1  Root  (Conn.),  440 ; 
KentucW  Seminaiy  v.  Wallace,  15  B. 
Mon.  (Ky.)  35;  Romeo  v.  Chapman, 
2  Mich.  179;  St.  Louis  (}ounty  Court 
V.  Griswold,  58  Mo.  175;  C3arder  v. 
Fayette  Co.  Com'rs,  16  Ohio  St.  353; 
Greene  Township  v.  Campbell,  16  Ohio 
St.  11:  Dexter  v.  Gay,  115  Ga.  765; 
Mt.  Pleasant  v.  Eversole  (Ky.),  96 
S.  W.  Rep.  478.  A  town  has  no  cause 
of  action  aeainst  a  railroad  company 
for  giving  tne  town  name  to  a  station 
near  it  so  that  inconvenience  and  con- 
fusion arise,  any  cause  of  action  be- 
longing to  the  merchants  and  travellers 
injured.  Gulf  &  S.  I.  R.  Co.  v.  Semin- 
aiy, 81  Miss.  237.  A  statute  incorpo- 
rated ''a  town  imder  the  name  of  the 
Town  of  Dearter,"  and  vested  the  gov- 
ernment in  a  mayor  and  aldermen,  who 
should  be  styled  ''The  Mayor  and 
Aldermen  of  Dexter,  and  by  that  name 
are  hereby  made  a  body  corporate," 
and  as  such  may  sue  and  be  sued. 
Held,  that  the  town  could  only  be 
sued  by  the  corporate  name  last  re- 
ferred to,  and  that  a  suit  brought 
against  the  ''Town  of  Dexter"  should 
be  dismissed.  Dexter  v.  Gay,  115  Cku 
765.  A  municipal  corporation  is  not 
entitled  to  any  immunity  from  suits 
similar  to  the  immunity  of  the  State; 
it  may  be  sued  in  its  corporate  name 
on  its  contracts  or  for  its  torts  as  any 
corporation  or  individual.  Palatka 
Waterworks  v.  Palatka,  127  Fed.  Rep. 
161,  164.  See  also  Ayres  v.  Thurston 
County,  63  Neb.  96. 
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identity  of  the  corporation  itaelf,  suit  should,  in  general,  unless  pro- 
vision be  otherwise  made,  be  in  the  new  name.^  If  a  note,  bond,  or 
other  promise  be  made  to  a  corporation  by  a  name  differing  from 
the  corporate  name,  the  corporation  may  sue  in  its  true  name,  and 
allege  that  it  is  the  party  to  whom  the  promise  or  obligation  was 
made.' 

§  352  (182).  Oorporate  Boundazies  most  be  IMInite.  —  Since 
the  leading  object  of  an  American  municipal  corporation  is  to  invest 
the  inhabitants  of  a  defined  locality  or  place  with  a  corporate  ex- 
istence, chiefly  for  the  purposes  of  local  government,  it  is  obvious 
that  the  geographical  limits  or  boundaries  of  the  corporation  oiLght 
to  be  defined  and  certain.  These  boundaries  are  usually  described  in 
the  charter  or  constituent  act,  or  a  method  is  prescribed  therein,  by 
which  they  may  be  ascertained  and  settled.  Because  residence 
within  the  corporation  confers  rights  and  imposes  duties  upon  the 
residents,  and  the  local  jurisdiction  of  the  incorporated  place  is,  in 
most  cases,  confined  to  the  limits  of  the  corporation,  it  is  necessary 
that  these  limits  be  definitely  fixed.'    They  are  established  by  legis- 


^  Colchester  v.  Seaber,  3  Burr.  1866 ; 
R^gina  v.  Ipswich,  2  Ld.  Raym.  1232, 
1238;  AnfoXL  &  Ames,  §  644;  Glover, 
63.  Mr.  Kyd  says:  ''Where  a  corpo- 
ration becomes  liable  to  any  duty,  and 
then  its  name  is  changed,  the  writ 
brought  aeainst  it  shomd  be  in  the 
newname.^  1  Corp.  288.  On  a  merger, 
by  statute,  of  a  town  into  a  cUu  corpo- 
ration, it  was  provided  that  all  of  the 
books,  papers,  moneys,  and  effects  of 
the  former  should  vest  in  the  latter. 
Hdd,  that  a  suit  on  a  bond  made  to 
a  town  before  the  transfer,  could  not 
afterwards  be  instituted  in  the  name 
of  the  town,  but  should  be  brought  in 
the  corporate  name  of  the  city.  Fort 
Wayne  v.  Jackson,  7  Blackf.  (Ind.)  36. 

'  10  Co.  125  b;  1  Kyd,  287 ;  African 
.Society  v.  Varick,  13  Johns.  (N.  Y). 
38;  McMinn  Academy  v.  Reneau,  2 
Swan  (Tenn.),  94;  Fort  Wayne  v, 
Jackson,  7  Blackf.  ^Ind.)  36.  An  al- 
lotion  that  the  defendants  acknowl- 
ediged  themselves  to  be  bound  unto  the 
pUnrUiffs,  by  the  description,  Ac.,  is 
equivalent  to  such  an  averment.  13 
Johns    (N.  Y.)  38,  supra. 

»  Cutting  V.  Stone,  7  Vt.  471 ;  Gray 
V.  Sheldon,  8  Vt.  402;  Pierce  v.  Car- 
penter, 10  Vt.  480;  State  v.  Eason, 
114  N.  Car.  787  (quoting  text) ;  Foster 
t7.  Hare,  26  Tex.  Civ.  App.  177.     See 


Index,  Boundaries,  The  general  rule  is 
that  municipal  corporations  cannot  ex- 
ercise their  powers  beyond  their  own 
limits,  but  there  are  some  exeepOonSf  as, 
for  example,  to  provide  for  the  dis- 
charge of  sewage,  Coldwater  v.  Tucker, 
36  Mich.  474 ;  Gilchrist's  Apiysal,  109 
Pa.  St.  600.  A  charter  provision  that 
the  city  of  Memphis  shall  "have  and 
exercise  within  the  city  limits,  and  for 
two  miles  outside  all  governmental  pow- 
ers and  police  powers,"  there  being 
within  said  two-mile  strip  two  other 
independent  oiganized  municipalities, 
and  another  provision  that  '*  within  the 
city  and  witnin  ten  miles  of  the  city 
Umits,''  the  city  might  exercise  veiy 
extensive  police  powers,  and,  inter  alia, 
that  the  '^president  [mayor],  whenever 
in  his  opinion  a  nmsanoe  exists  upon 
public  or  private  propertv  might  abate 
the  same,  &c.,  were  held  to  be  void. 
Malone  v.  Williams,  118  Tenn.  390, 103 
8.  W.  Rep.  798. 

Referring  to  the  two-mile  provisionB, 
the  court  says:  ''We  have  seen  that, 
ex  necessitate,  a  limited  police  power 
may  be  granted  to  municipalities  over 
a  small  section  of  country  surrounding 
their  boundaries  for  their  protection 
against  nuisances,  and  to  saf^jjuard  the 
health  of  the  people  residing  in  them, 
but  even  this  is  hard  to  justify  on  any 


Digitized  by 


Google 


612  MUNiaPAL  CORPORATIONS  §  352 

lative  authority.    The  power  to  incorporate  a  place  necessarily  in- 
cludes the  power  to  fix  its  boundaries.^ 


principle  other  than  that  the  munici- 
pality is  in  such  matters  the  agent  of 
the  State  itself  for  the  protection  of 
the  people  of  the  State.  But  that 
agency  cannot  be  used  as  a  basis  for 
conferring  power  upon  municipalities 
over  territory  outside  of  them,  any 
further  than  bare  necessity  requires. 
Certain  it  is,  there  can  be  no  justifica- 
tion for  extending  over  an  outside  strip 
of  country,  two  miles  in  width,  or  of 
any  less  width,  all  the  governmental 
powers  of  the  city,  or  even  all  the 
pK)lice  powers  of  the  city.  The  dele^ 
tion  of  such  extensive  power  is  in  vio- 
lation of  at  least  two  sections  of  the 
Constitution.  The  exercise  of  gov- 
ernmental powers  over  the  people  em- 
braced witain  any  area  or  territory 
necessarilv  involves  control,  to  a  very 
material  aegree,  over  their  persons  and 
property.  The  control  in  the  present 
instance  is  given,  not  to  any  one  chosen 
or  elected  by  the  people  over  whom 
they  are  to  exercise  dominion,  but  to 
the  officers  of  a  foreign  body,  chosen 
for  the  service  of  that  body,  and  not 
for  the  people  to  be  affected  by  the 
powers  given.  No  other  people  of  the 
State  are  so  burdened,  and  no  other 
city  is  so  favored  with  dominion  be- 
yond its  borders.  The  necessary  effect 
of  such  legislation,  if  valid,  would  be 
to  subject  the  property  of  the  people 
inside  of  the  strip  referred  to  to  the 


taxing  power  of  the  city  of  Memphis, 
which  would  result  in  taking  their  prop- 
erty for  the  use  of  the  city,  from  the 
application  of  which  they  could  derive 
no  benefit.  It  would  also  impose  upon 
them  the  whole  burden  of  the  police 
powers  of  the  city,  to  be  exercis^  for 
the  benefit  of  the  latter,  and  thereby 
would  they  be  caused  to  bear  a  weight 
borne  by  no  other  people  of  the  State." 
As  to  the  ten-mile  limits  and  the 
authority  attempted  to  be  conferred, 
the  court  says:  "These  extraordinary 
provisions  attempt  to  vest  in  the 
president  and  the  other  'officers  and 
agents'  of  the  city  unlimited  and  ir- 
responsible power  over  the  property 
and  estates,  not  onl;)r  of  every  soul  in 
the  city  of  Mempms,  but  within  a 
radius  of  ten  miles  beyond  the  boun- 
daries of  the  city;  the  power  to  vex 
and  harass  any  and  every  man  or 
woman  or  child,  even,  on  whose  prop- 
erty they  may  choose  to  impose  bur- 
densome restrictions ;  the  power  even 
to  destroy  the  property  of  any  citizen 
of  Memphis,  or  of  any  one  living  within 
ten  miles  of  Memphis.  These  vast 
powers  are  not  to  be  defined,  directed, 
or  controlled  by  ordinances ;  the  presi- 
dent and  the  other  officers  and  agents 
of  the  city  are  themselves  to  decide 
upon  these  matters,  and  to  act  upon 
their  decisions,  and  to  impose  burdens 
or  destroy  property  as  they  may  deem 


^  Galesbui^  v.  Hawkinson,  75  III. 
152,  156;  KSUy  v.  Pittsburgh,  104 
U.  S.  78.  The  power  to  chanee  the  ter- 
ritorial limits  of  a  municipal  corpora- 
tion cannot,  in  Tennessee,  be  delegated 
to  a  court.  Willett  v.  Bellville,  11  Lea 
(Tenn.),  1.  "  It  is  certainly  not  within 
the  power  of  the  le^slature  to  give  to  a 
municipal  corporation  the  power  of  ab- 
sorbing as  much  of  the  property,  and  as 
many  of  the  people,  oi  a  county,  as  it 
may  suit  the  wishes  of  the  municipal 
authorities  to  make  subjects  of  their 
taxation  and  ordinances."  Irving,  J., 
Prince  George's  County  Com'rs  v. 
Bladensburg,  51  Md.  465.  The  legisla- 
ture may,  in  ArkansaSf  vest  in  a  court 
the  power  to  determine  when  the  limits 
of  a' town  m^  be  extended.  Foreman 
V.  Town  of  ^larianna,  43  Ark.  324.  A 
petition  praying  for  a  certiorari  to 
bring  up  the  record  of  such  a  court, 


must  show  that  the  petitioners  are  in- 
terested in  the  question  as  residents  or 
property  owners,  either  in  the  old  town 
or  in  the  district  sought  to  be  annexed. 
Perkins  v.  Holman,  43  Ark.  219..  The 
legislature  beine  empowered  to  give 
such  extent  and  boundaries  to  an  in- 
corporated territory  as  it  may  choose, 
all  the  inhabitants  and  their  property 
within  the  corporate  limits  so  fixed  are 
alike  subject  to  municipal  taxation, 
without  respect  to  the  time  when  some 
of  the  liabilities  to  which  the  revenue 
is  to  be  applied  arose.  Cash  v.  Douglas- 
ville,  94  Ga.  557.  The  fact  that  a  city 
extends  its  streets  over  tide  lands  outr- 
side  of  its  corporate  limits  does  not 
give  it  authority  to  levy  taxes  on  prop- 
erty situated  outside  of  its  corporate 
limits.  Pacific  Sheet  Metal  Works  v. 
Roeder,  26  Wash.  183. 
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§  353  (183).     LegiBlatdve  Power  to  fix  uid  determine  Geograph- 
ical Lixnits;  Delegation  of   such  Power. —  The  fundamental  idea  of 


best ;  that  is^  upon  these  subjects  they 
hold  aJl  legislative,  judicial,  and  ex- 
ecutive powers,  that  is  to  say,  arbi- 
trary jxnDers.  Such  provisions  cannot 
be  upneld  in  a  free  country.  No  man 
is  wise  enough  or  good  enough  to  be 
vested  with  arbitrary  power  over  the 
property  of  his  fellow  citizens.  No 
body  of  men  composing  a  municipal 
council  or  other  organization  is  wise 
enough  or  good  enough  to  be  entrusted 
with  such  power.  The  proviaons 
which  give  tnese  powers  are  in  viola- 
tion of  §  8  of  art.  i.  of  our  State  Con- 
stitution, which  provides:  'That  no 
man  shall  be  taken  or  imprisoned  or 
disseized  of  his  freehold,  liberties  or 
privileges,  or  outlawed,  or  exiled,  or  in 
any  manner  destroyed  or  deprived  of 
his  life,  liberty,  or  property,  but  by  the 
judgment  of  his  peers  or  tne  law  of  the 
land.'  They  are  therefore  void."  The 
court  distinguishes  Chicago  Packing  Co. 
V.  Chicago,  88  111.  221,  quoting  Dulon, 
Municipal  Corp.  (4th  ed.)  §  184,  §  144, 
and  §  366. 

Whether  particular  property  is 
within  the  boundaries  of  a  city  is  a 
question  of  fact.  Indianapolis  v.  Mc- 
Avoy,  86  Ind.  587. 

As  to  boundaries  generally,  and  con- 
struction of  acts  relating  thereto,  see 
Hamilton  v.  McNeil,  13  Gratt.  (Va.) 
389;  Raab  «.  Maryland,  7  Md.  483; 
Green  v.  Cheek,  5  Ind.  105 ;  People  v. 
Carpenter,  24  N.  Y.  86 ;  Elmendorf  v. 
Mayor,  Ac,  25  Wend.  693;  People  v. 
Town  Board,  21  N.  Y.  App.  Div.  156; 
State  V.  WofiFord,  90  Tex.  514;  post, 
§§  976, 1077.  Sufficiency  of  description 
of  boundaries,  see  Bradley  t;.  Spickards- 
ville,  90  Mo.  App.  416.  A  municipal 
corporation  cannot  usually  exercise  its 
powers  beyond  its  own  limits.  Consid- 
erations of  public  policy  sometimes  in- 
duce the  legislature  to  grant  authority 
to  do  so,  as  where  a  waJter  supply  must 
be  obtained  from  a  distance.  Cold- 
water  v.  Tucker,  36  Mich.  474.  Suma, 
§  277a,  as  to  express  power  to  build  a 
municipal  bridge  beyond  city  limits 
and  partly  in  another  State. 

places  bounded  on  rivers.  The  fol- 
lowing cases  relate  to  questions  which 
have  arisen  with  respect  to  .places 
bounded  on  rivers.  An  act  extending 
the  bounds  of  a  town  over  the  adjacent 
navigable  waters  does  not  thereby  grant 
to  the  town  the  land  covered  by  the 


water,  and  consequently  confers  no 
right  to  make  rules  to  regulate  the  use 
of  such  land,  although  such  an  act  will 
bring  the  territory  within  the  limits  of 
the  town  for  the  purpose  of  civil  and 
criminal  jurisdiction.  Palmer  v.  Hicks, 
6  Johns.  133. 

In  New  Hampshire,  towns  bounded 
by  or  on  rivers  not  navigable,  or  by 
lines  up  and  down  the  river,  extend  to 
the  cenJbPe  of  the  river,  and  this  principle 
is  held  to  apply  to  the  great  streams,  the 
Connecticut  and  the  Merrimack.  State 
V.  Canterbury,  28  N.  H.  195;  State  v. 
Gilmanton,  14  N.  H.  467.  See  also  Cold 
Springs,  Ac.  V.  Tolland,  9  Cush.  492. 

In  Connecticut,  towns  bounded  on 
rivers  in  some  instances  take  the  land 
on  each  side  of  the  river,  in  which  case 
the  whole  river  is  within  the  jurisdic- 
tion of  the  town.  In  other  instances, 
where  towns  are  bounded  on  rivers,  the 
jurisdiction  thereof  is  construed,  with- 
out any  express  provision  to  that  effect, 
and  in  virtue  of  ancient  usage  to  that 
effect,  to  extend  to  the  centre  of  the 
stream.  Opposite  towns  have  each 
political  and  civil  jurisdiction  to  the 
centre,  though  the  charter  limits  ex- 
tend only  to  the  stream  or  mai^gin  or 
channel  thereof.  Pratt  v.  State  (as- 
sault on  officer  on  the  river  Connecti- 
cut), 5  Conn.  388;  Hayden  v.  Noyes 
(oyster  fisheiy  on  the  Connecticut 
River),  6  Conn.  391 ,  395.  Hosmer,  C.  J. 
(5  Conn.  395),  remarks:  "Every  part 
of  the  Connecticut  River,  so  far  as  it 
relates  to  jurisdiction,  is  within  some 
town  in  tne  State;  or  these  waters 
would  be  a  sanctuary  for  debtors  or 
criminals.  Such  has  been  the  invari- 
able usa^e." 

The  jurisdiction  of  Brooklyn,  for 
police  purposes,  extends  to  louMvater 
line,  whether  formed  naturally  or  arti- 
ficially. Furman  Street,  17  Wend. 
(N.  Y.)  649,  661.  See  Udall  v.  Brook- 
lyn  Trustees,  19  Johns.  (N.  Y.)  175; 
otryker  v.  Mayor  of  N.  Y.,  19  Johns. 
179;  as  to  boundaiy  of  New  York 
City.  By  statute,  the  bounds  of  Al- 
bany extend  to  the  middle  of  the  Hud- 
son River.  9  Wend.  (N.  Y.)  602. 
Eastern  boundary  line  of  St.  Louis  was 
defined  by  the  cHarter  to  be  the  Missis- 
sippi River,  and  it  was  held  to  extend 
to  the  middle  of  the  stream,  and  not 
simply  to  the  bank.  Jones  v,  Soulard» 
24  How.  (U.  S.)  41. 
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a  municipal  corporation  proper,  both  in  England  and  in  this  country, 
is  to  invest  compact  or  dense  populations  with  the  power  of  local  self' 
government.  Indeed,  the  necessity  for  such  corporations  springs 
from  the  existence  of  centres  or  agglomerations  of  population,  having, 
by  reason  of  density  and  numbers,  local  or  peculiar  interests  and 
wants,  not  common  to  adjoining  sparsely  settled  or  agricultural  re- 
gions. It  is  necessary  to  draw  the  line  which  defines  the  limits  of  the 
place  and  people  to  be  incorporated.  This  is  with  us  a  legislative 
function.'  And,  therefore,  in  a  special  charter  incorporating  a  place, 
the  boundaries  are  expressly  defined  in  the  charter  itself,  and  the 
power  of  the  legislation  by  its  direct  action  thus  to  determine  the  extent 
of  the  geographical  limits  of  the  corporation  is  very  broad,  and  in  fact 
unlimited,  except  where  the  provisions  of  the  charter  are  such  as 
would  contravene  constitutional  limitations, '  express  or  implied. 
But  where  municipalities  are  organized  under  general  statutes  no 
expression  of  the  legislative  will  as  to  the  exact  boundaries  of  any 


In  Pennsylvaniay  if  a  municipal  cor- 
poration is  bounded  bv  a  navigable 
river  its  low-water  mark  is  the  limit. 
Gilchrist's  Appeal,  109  Pa.  St.  600. 
This  is  also  the  rule  in  North  Carolina, 
State  t7.  Eason,  114  N.  Car.  787,  ap- 
proving and  adopting  the  Pennsylvania 
doctrine.  Where  the  boundaiy  of  a 
municipality  is  given  as  ''following  the 
shores  of  C.  bay  along  the  beach,"  the 
boundary  line  follows  the  high-water 
mark.  Pacific  Sheet  Metal  Works  v. 
Roeder,  26  Wash.  183.  Where  a 
charter  described  the  boundaries  of  a 
village  as  ''commencing  at  a  point  on 
the  shore  of  the  Bay  of  New  York," 
thence  inland  by  metes  and  courses; 
thence  "to  the  lower  bay  of  New  York ; 
and  thence  along  the  lower  and  upper 
bay  of  New  York,"  to  the  place  of 
beginning,  it  was  held  that  the  boun- 
dary of  the  bay  was  not  a  fixed  and  ab- 
solute boundary  at  the  shore  as  it  ex- 
isted at  the  time  of  the  charter,  but 
a  shifting  terminus  or  boundaiy  at  the 
shore  as  it  might  exist,  either  by  change 
in  the  natural  banks  or  in  the  artificial 
shore.  Bechtel  v.  Edgewater,  45  Hun 
(N.  Y.),  240.  See  also  Matter  of  Brook- 
lyn, 73  N.  Y.  179. 

Where  the  riparian  proprietor  only 
owns  to  high-water  mart:^  and  all  below 
belongs  to  the  State,  a  city  cannot  tax 
lots  covered  by  water  beyond  high- 
water  mark.  State  v,  Jersey  City,  25 
N.  J.  L.  525. 

Statute  duty  as  to  bridges  of  adja- 
cent towns  bounding  on  a  nver  ninning 


between  them.  Brookline  v.  West- 
minster, 4  Vt.  224;  Granby,v.  Thurs- 
ton, 23  Conn.  416.  The  same  construc- 
tion that  is  given  to  grants  is  given  to 
statutes  which  prescribe  the  boimdary 
of  incorporated  territories.  Thus, 
where  a  stream  not  navigable  is  made 
the  boundary,  the  centre  of  the  stream 
is  the  true  fine.  Cold  Springs,  &c.  v. 
Tolland,  9  Cush.  (Mass.)  492  (action 
for  defective  bridge);  Inhabitants  of 
Ipswich,  13  Pick.  (Mass.)  431 ;  Gran^r 
V,  Aveiy,  64  Me.  292.  An  act  changing 
the  corporate  limits  and  excluding  cer- 
tain territory  is  not  void  for  uncer- 
tainty where  the  line  can  be  traced  by 
a  surveyor  from  the  description  given. 
New  Decatur  v.  Nelson,  102  Ala.  556. 
Under  a  charter  providing  that  the 
boundary  of  a  town  should  be  a  quarter 
of  a  mile  east,  west,  north,  and  south 
from  the  centre  of  the  town  and  should 
run  with  the  four  cardinal  points  of  the 
compass,  the  boundaiy  is  a  square,  not 
a  circle.  State  v,  Ramey,  121  N.  Car. 
612.  To  the  same  effect  are  State  v. 
Wofford,  90  Tex.  514;  Hardesty  v. 
Mount  Eden  (Ky.),  86  S.  W.  Rep.  687. 
The  duty  of  a  town  council  to  submit 
the  question  of  a  chan^  of  boundary 
to  a  vote  construed  to  oe  mandatory, 
not  ministerial  or  discretionary,  if  such 
a  petition  as  the  act  prescribes  is  pre- 
sented. Shank  v,  Kavenswood,  43 
W.  Va.  242. 

''  Ante,  §§  15,  31,  34,  40,  41,  50, 
55,  61,  69,  92,  97,  119,  120;  infra, 
{355. 
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particular  place  proposing  to  become  incorporated  can  be  made. 
The  vital  question  of  boundaries  must  then  be  determined  in  some 
other  mode.  The  legislation  of  the  different  States  in  which  this 
system  of  organizing  municipal  corporations  has  been  adopted,  is  not 
uniform  in  its  details;  but  the  authority  to  incorporate  has  usually 
been  restricted  as  in  England  to  cases  in  which  communities  more  or 
less  dense  and  populous  already  exist,  and  who  desire  to  take  on  a 
corporate  character  in  order  to  exercise  the  powers  of  local  govern- 
ment.' When  duly  organized,  their  powers  are  prescribed  and  de- 
fined by  the  general  incorporating  statutes.  But  how  and  by  whom 
b  the  extent  of  territory  to  be  included  within  the  corporate  limits 
(which  necessarily  settles  what  property  and  what  persons  will  be- 
come subject  to  municipal  rule)  to  be  determined  ?  Unless  specially 
restrained  by  the  State  Constitution,  the  legislature  may  delegate 
this  power  to  appropriate  local  bodies  or  boards  of  officers; '  but  it 

'  People  V,  Bennett,  29  Mich.  451.  zens,  instead  of  legal  bodies,  boards, 

where  this  subject  is,  with  his  usual  or  officers,  no  notice,  no  hearing,  and 

ability,  learnedly  examined  by  Camp-  no  right  to  a  hearing  being  provided. 

bellf  J.,  from  whose  opinion  the  doc-  It  is  true  that  the  power  to  create, 

trines  of  the  text  have  mainly  been  enlai]^,  and  regulate   municipal  cor- 

deduced.  porations  is  a  legislative  power.    But 

'  People  V.  Bennett,  29  Mich.  461;  general  laws  authorizing  the  common 

Blanchard  v,  Bissell,  11  Ohio  St.  96;  councils  of  cities,  and  the  boards  of 

People  V,   Carpenter,   24   N.    Y.   86;  trustees  of  towns  by  resolution,  with- 

Devore's    Appeal,    56    Pa.    St.    163;  out  notice  to  any  one,  to  annex  cor^ 

Borouffh  of  Blooming  Valley,  Ih.  66 ;  tigitous  terrUary  which  has  been  platted 

Osgood  V,  Clark,  26  NT  H.  307 ;  Ward-  into  lots  and  the  plat  recorded,  have 

ner  v.  Pelkes,  8  Idaho,  333.    ''Acts  of  been  upheld.    Paul  v,  Walkerton,  150 

the  legislature  conferring  upon  munici-  Ind.  565,  569 ;  JefTersonville  v.  Weems, 

pal  corporations  the  power  to  extend  5  Ind.  547,  549 ;   Elston  v.  Crawfords- 

their  limUs  have   been  generally   up-  ville,  20  Ind.  272,  275;    Evansville  v. 


held";  per  Henry,  C.  J.  K^y  v.  Paige,  23  Ind.  525;  Edmunds  t;.  Goo- 
Meeks.  87  Mo.  396,  citing  Stilz  v.  Indi-  kin,  20  Ind.  477,  478 ;  Indianapolis 
anapolis,  55  Ind.  515;  Tayk>r  v.  Fort  v.  Patterson,  112  Ind.  344,  347;  Col- 
Wayne,  47  Ind.  274,  281;  People  v.  lins  v.  New  Albany,  59  Ind.  396; 
Bennett,  29  Mich.  451 ;  Blanchard  v,  Mullikin  v.  Bloomington,  72  Ind.  151, 
Bissell,  11  Ohio  St.  96;  People  v.  Car-  161;  Strosser  v.  Ft.  Wayne,  100  Ind. 
penter,  24  N.  Y.  86;  Devore's  Appeal,  443;  Glover  v.  Terre  Haute,  129  Ind. 
56  Pa.  St.  163,  and  the  text;  Paul  v.  593;  Callen  v.  Junction  City,  43  Kan. 
Walkerton,  150  Ind.  565,  569.  627;  Ruling  v.  Topeka,  44  Kan.  577; 

In  People  v.  Bennett,  29  Mich.  451,  Tilford  v.  Otathe,  44  Kan.  721 ;  Em- 
arising  under  the  Michigan  statute  of  poria  v.  Smith,  42  Kan.  433 ;  Huria  v. 
1873,  for  the  general  incorporation  of  Kansas  Citv,  46  Kan.  738;  Emporia 
villages  within  any  two  square  miles  of  v.  Randolpn,  56  Kan.  117;  Eskridge 
territory,  an  attempt  was  made  to  in-  v.  Emporia,  63  Kan.  368 ;  Copeland  v. 
corporate  as  one,  two  vil^ge  settle-  St.  Joseph,  126  Mo.  417,  431.  General 
ments  separated  by  intervening  farms,  laws,  providing  the  conditions  upon 
It  was  held  that  the  statute  was  un-  which  contiatume  territory  can  be  an- 
constitutional,  because  it  allowed  the  nexed  and  the  mode  of  procedure  and 
petitioners  for  incorporation  to  decide  vesting  the  power  in  boards  of  commis- 
upon  extent  of  temtoiy  to  be  incor-  sioners  and  courts  to  hear  and  deter- 
porated,  and  because  the  legislature  mine  the  same  and  order  or  refuse  the 
nad  attempted  to  delegate .  k^slative  annexation,  have  also  been  upheld, 
powers  in  this  respect  to  private  citi-   Forsythe  v,  Hammond,  68  Fed.  Rep. 
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has  in  several  cases  been  made  a  question  how  far  this  power,  which 
is  essentially  political  or  administrative,  may  be  conferred  upon  the 
judicial  courts.  This  depends  somewhat  upon  local  Constitutions, 
laws,  and  usages;  and  the  principal  cases  on  the  subject  are  referred 
to  in  the  note.^ 


§  354  (184).  Only  One  Oorporation  of  Same  Kind  in  Same  Area.  — 
There  cannot  be,  at  the  same  time,  within  the  same  territory,  two 
distinct  municipal  corporations,  exercising  the  sams  powers,  juris- 
dictions, and  privileges.^ 


774;  Dodflon  v.  Fort  Smith,  33  Ark. 
508;  Foreman  v,  Mariamiai  43  Ark. 
324;  Vestal  v.  Little  Rock,  54  Ark. 
321 ;  Vogel  v.  Little  Rock,  55  Ark.  609 ; 
Gunter  v.  Fayetteville,  56  Ark.  202; 
Forsythe  v,  Hammond,  142  Ind.  505, 
516;  Paul  v.  Town  of  Walkerton,  150 
Ind.  565,  570;  Woolverton  v.  Albany, 
152  Ind.  77 ;  Ford  v.  North  Dee  Moines, 
80  Iowa,  626;  State  v.  Barker,  116 
Iowa,  96,  110;  Burlington  v,  Leebrick, 
43  Iowa,  252 ;  Oallen  v,  Jimction  City, 
43  Kan.  627;  Callen  v.  Junction  City, 
41  Kan.  466;  Steele  v.  Newton,  41  Kan. 
512;  Hurla  v.  Kansas  City,  46  Kan. 
738 ;  Kayser  v.  Trustees  of  Bremen,  16 
Mo.  88 ;  State  v,  Weatherby,  45  Mo.  17 ; 
State  V,  Wilcox,  45  Mo.  458 ;  Lammert 
V.  Lidwell,  62  Mo.  188;  Wahoo  v, 
Dickinson,  23  Neb.  426;  Seward  v, 
Conroy,  33  Neb.  430 ;  W^ahoo  v.  Tharp, 
45  Neb.  563 ;  Sage  v.  Plattsmouth,  48 
Neb.  558 ;  Syracuse  v.  Mapes,  55  Neb. 
738 ;  infra,  §  355.  But  some  eases  deny 
the  power  of  the  legislature  to  so  dele- 
gate the  power  to  determine  whether 
the  limits  of  a  city  shall  be  extended  or 
contracted.  See  Galesburg  v,  Hawkin- 
son,  75  ni.  152;  State  v.  Simons,  32 
Minn.  540;  Hutchinson  v.  Leimbach, 
68  Kan.  37.  Powers  of  extension  of 
boundaries  by  local  bodies  are  strictly 
confined  to  the  legislative  authority. 
People  V.  Mabie,  142  N.  Y.  343. 
Where  the  statute  points  out  the  mode 
of  procedure  for  the  extension  of  the 
boundaries  of  a  city,  that  mode  must 
be  substantially  observed,  and  an  ordi- 
nance which  aoes  not  do  so  is  of  no 
validity  to  annex  territory  or  extend 
the  limits  of  the  municipality.  Chicago 
B.  &  Q.  R.  Co.  V.  Nebraska  ttty,  53 
Neb.  453. 

*  People  V,  Bennett,  supra,  and  cases 
cited  in  last  note.  But  compare  with 
People  V.  Nevada,  6  Cal.  143,  in  which  it 
was  held  that  the  judicial  courts  could 


not  be  empowered  to  act  in  the  incor- 
poration oi  towns,  because  it  was  not  a 
judicial  act.  Contra,  Kayser  v.  Trus- 
tees, &c.,  16  Mo.  88;  ante,  §  61,  note; 
i  352,  note  and  cases.  In  lUinoia,  it 
has  been  decided  that  the  l^;islatuie 
cannot  constitutionally  confer  upon  the 
judicial  courts  the  power  to  change  the 
boundaries  of  mumcipalities  by  annex- 
ing or  disannexing  territoiy,  as  such 
acts  are  legislative  and  not  judiciaL 
Galesburg  v.  Hawkinson,  75  111.  152. 
See,  however,  Blanchard  v,  Biasell, 
11  Ohio  St.  96;  post,  §  355,  note.  In 
Arkansas,  the  determination  of  what 
the  boundaries  are  is  within  the  power 
of  the  courts.  Little  Rock  v.  Parish,  36 
Ark.  166.  Further,  see  ante,  chap.  iii. 
^  62^  as  to  delegation  of  power  to 
judiciaiy  .  authorities  to  incorporate 
municipalities. 

»  Willc.  on  Corp.  27;  Paterson  r. 
Society,  Ac,  24  N,  J.  L.  385,  399,  per 
Green,  C.  J. ;  Rex  v.  Pasmore,  3  Term 
R.  241,  243;  Rex  v.  Amery,  2  Bro. 
P.  C.  336;  Grant  on  Corp.  18.  "This," 
says  Osbom,  J.,  ''is  a  self-evident 
proposition."  Taylor  v.  Fort  Wayne, 
47  Ind.  281 ;  Strosser  v.  Fort  Wayne, 
100  Ind.  443;  Drain  Conmuasioner  v. 
Baxter,  57  Mich.  127. 

The  cit^r  of  Chicago  adopted  an  ordi- 
nance prohibiting  any  person,  company, 
or  corporation  within  the  city,  or  toithin 
a  mUe  of  the  city  limits,  from  engaging  in 
the  buMness  of  sLaMahUring  anxnuds  for 
food,  or  packing  them  for  market,  or 
rendering  the  onal,  bones,  &c.,  of  any 
dead  animal  matter,  dec, ....  until  th^ 
shall  have  obtained  a  license  therefor. 
The  d^endant  was  a  corporation,  or- 
ganized under  the  laws  of  tne  State,  and 
when  the  suit  was  instituted  against 
the  company  it  was  carrying  on  the 
kind  of  business  mentioned  in  the 
ordinance.  Its  factory  was  in  Cook 
County,  outside  of  the  city  limits,  and 
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§  355  (185).  Enlargement  of  Boundaries.  —  Not  only  may  the 
legislature  originally  fix  the  limits  of  the  ^corporation,  but  it  may, 
unless  specially  restrained  in  the  Constityiiony  subsequently  annex,  or 
authorize  the  annexation  of,  contiguous  or  other  territory,  and  this 
without  the  consent,  and  even  against  the  remonstrance,  of  the  ma- 
jority of  the  persons  residing  in  the  corporation  or  on  the  annexed 
territory.  And  it  is  no  constitutional  objection  to  th^  exercise  of  this 
power  of  compulsory  annexation  that  the  property  thus  brought 
within  the  corporate  limits  will  be  subject  to  taxation  to  discharge 
a  pre-existing  municipal  indebtedness,  since  this  is  a  matter  which, 

within  the  town  of  Lake,  in  that  county,  pretation  which  had  been  raven  to  the 
and  it  had  then  a  license  from  the  town  statute  by  the  citissens  of  the  disputed 
of  Lake  to  carrv  on  the  kind  of  business  district  in  exercising  municipal  privi- 
it  was  engaged  in,  but  had  no  license  leges,  such  as  voting,  &c.,  was  adopted 
from  the  city  of  Chicago.  It  was  urged  by  the  court.  Milne  v.  Mayor,  &c.,  13 
that  the  city  of  Chicago  had  no  power  La.  69.  See  also  Hamilton  v.  McNeil, 
to  pass  or  enforce  the  ordinance.  13  Gratt.  (Va.)  389;  post,  §  646,  note. 
Walker,  J.,  who  delivered  the  opinion,  Where  the  middle  of  a  road  i8  the  dwidr 
after  a  careful  discussion  of  the  que»-  ing  line  between  two  towns,  each  is 
tions,  viz. :  1.  Whether  the  General  bound  for  defects  within  its  own  limits. 
Assembly  had  granted  the  power  to  the  They  cannot  be  jointly  indicted  for  a 
city  of  dhicago  to  pass  an  ordinance  of  defect  within  the  jurisdiction  of  one. 
such  a  character;  2.  Whether  the  In  this  case  the  defect  was  in  a  bridge 
power  was  also  granted  to  exercise  forming  part  of  the  road.  State  v, 
police  restraint  outside  of  the  city  limits  Thomaston  and  Rockland,  74  Me.  198. 
and  within  another  municipality,  says:  Boundaries  may  be  defined  by  lon^  use, 
"We  mxist  conclude  that  the  General  confirmed  bv  a  legislative  recognition. 
Assembly,  rather  than  subject  one  People  v.  Famham,  35  111.  662.  If  a 
large  city  to  tuch  hazards  from  smaller  dwetling-houae  ie  divided  bv  the  boundary 
municipalities  in  their  immediate  line  between  two  towns,  that  portion  of 
vicinity,  would  have  repealed  the  the  house  which  the  occupant  mainly 
charter  of  the  latter,  or  at  least  curtailed  and  substantially  makes  his  home  (as 
their  power.  What  in  the  open  and  by  sleeping,  eating,  &c.)  fixes  his  resi- 
thinly  settled  country  would  not  be  dence,  and  he  cannot  elect  to  reside  and 
obnoxious  as  a  nuisance,  would  in  the  be  taxed  in  the  other  town.  Chenery  v, 
heart  of  a  city  be  a  terrible  nuisance.  Widtham,  8  Cush.  (Mass.)  327. 
Persons  then  desiring  to  engage  in  par-  In  Indiana,  the  qualified  voters  of  a 
ticular  avocations  in  or  near  to  cities,  citv  within  the  limits  of  a  township  are 
must  submit  to  have  their  pursuits  held  to  be  voters  of  the  township  for  the 
limited  and  contracted.  Whilst  trade,  purpose  of  a  township  tax  in  aid  of  a 
miuiufactures,  and  commerce  have  lai];e  railroad,  and  their  property  taxable 
claims  on  the  laws  for  protection,  theirs  within  the  township  for  that  purpose, 
is  not  the  only,  nor  have  they  the  Scott  v.  Hanskeer,  94  Ind.  1. 
highest  claims.  ...  To  accomplish  In  California,  when  a  sanitary 
this  purpose  [protect  health  and  lives],  district  is  annexed  to  a  city,  —  a 
the  power  was  conferred  by  the  legisla-  municipal  corporation  of  a  higher  class 
ture  upon  cities  and  villages  to  r^ulate  and  capable  of  exercising  the  same 
these  establishments  for  the  distance  of  functions  as  well  as  others,  —  the 
one  nule  beyond  their  corporate  limits,  statute  authorizing  the  annexation 
even  if  that  should  lap  over  and  em-  effects,  ex  necessitate,  a  cession  of  the 
brace  a  portion  of  territory  embraced  powers  of  the  inferior  corporation  to 
in  the  boundaries  of  another  muni-  the  greater,  and  a  consequent  dissolu- 
cipality."     Chicago    Packing    Co.    v.   tion  of  the  former  as  a  result  of  the 


ticago,    88    111.    221.      Where    the  annexation.     People  v.  Oakland,  123 
boundary  line  of  a  corporation  was  Cal.  598. 
vague  and  indefinite,  the  practical  inter^ 
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in  the  absence  of  special  constitutional  restriction^  belongs  wholly  to 
the  legislature  to  determine.^ 

*  Blanchard  v.  Bissell,  11  Ohio  St.  an  ordinance  extending  city  fimits  is 
96,  defining  conti^Uy  and  cpnstniing  reasonable  the  governing  considerations 
statute  authorizing  county  commis-  have  been  stated  as  follows:  ''Gty 
sioners  to  annex ;  following  and  approv-  limits  may  reasonably  and  properly  be 
ing  Powers  v.  Wood  County,  8  Onio  St.  extended  so  as  to  take  in  contiauous 
285.  AnUf  §§  106, 353,  and  cases.  See  lands,  (1)  when  they  are  platteof  and 
also  Laramie  County  v.  Albany  County,  held  for  sale  or  use  as  town  lots ;  (2) 
92  U.  S.  307 ;  Queen  v.  Local  Governing  whether  platted  or  not,  if  they  are  held 
Board,  L.  R.  8  Q.  B.  227 ;  Woods  v.  to  be  brought  on  the  market  and  sold 
Henry,  55  Mo.  560;  Giboney  v,  Girar-  as  town  property  when  they  reach  a 
deau,  58Mo.  141;  Statev.  McReynolds,  value  corresponding  with  the  views 
61  Mo.  203 ;  Layton  v.  New  Orleans,  12  of  the  owner;  (3)  when  they  furnish 
La.  An.  515 ;  Amoult  v.  New  Orleans,  the  abode  for  a  densely  settled  commu- 
11  La.  An.  54 ;  Cheany  v,  Hooser,  9  B.  nity,  or  represent  the  actual  growth  of 
Mon.  (Ky.) 330;  Gorham V.Springfield,  the  town  bevond  its  legal  boundaxy; 
21  Me.  58;  Morford  t).  Unger,  8  Iowa,  (4)  when  they  are  needed  for  any 
82;  St.  Louis  v.  Russell,  9  Mo.  507;  proper  town  purpose,  as  for  the  ex- 
St.  Louis  V,  Allen,  13  Mo.  400 ;  Smith  tension  of  its  streets,  or  sewer,  gas,  or 
V.  McCarthy,  56  Pa.  St.  359 ;  Chandler  water  system,  or  to  supply  places  of 
V.  Boston,  112  Mass.  200 ;  Railroad  Co.  abode  or  business  of  its  resioents,  or  for 
V.  Spearman,  12  Iowa,  112:  Wade  v,  the  extension  of  needed  police  r^gula^ 
Richmond,  18  Gratt.  (Va.)  583;  tion,  and  (5)  when  thev  are  valuable 
Norris  v.  Smithville  Mayor,  &c.,  1  by  reason  of  their  adaptability  for 
Swan  (Tenn.),  164;  Elstonv.  Crawfords-  prospective  town  uses."  Per  Heming- 
ville,  20  Ind.  272 ;  Edmunds  v,  Gookin,  vxiy,  J.,  in  VestcJ  v.  Little  Rock,  o4 
lb.  477 ;  Girard  v.  Philadelphia,  7  WalL  Ark.  321 ;  approved  in  Copeland  v. 
(U.  S.)l;  Covington  «.  East  St.  Louis,  St.  Joseph,  126  Mo.  417,  432.  See 
78  111.  548;  Graham  v,  Greenville,  67  further  as  to  the  reasonableness  of 
Tex.  62  (citing  text);  Board,  &c,  of  ordinances  extending  city  limits,  Forbes 
Chickasaw  Co.  v.  Board,  &c,  of  Sumner  v.  Meridian,  86  Miss.  243.  The  real  test 
Co.,  58  Miss.  619;  Washburn  v.  Osh-  of  propriety  of  the  annexation  of 
kosh,  60  Wis.  453;  Toney  v,  Macon,  adjacent  territory  to  a  corporation* is 
1 19  Ga.  83 ;  Dees  v.  Lake  Charles,  50  undoubtedly  whether  or  not  it  enjoys 
La.  An.  356 ;  Jackson  v.  Whiting,  84  the  advantages  of  town  government, 
Miss.  163;  Fotbea  v.  Meridian,  86  &c.  without  contribution  therefor. 
Miss.  243;  Copeland  v.  St.  Joseph,  126  Catterlin  v.  Frankfort,  79  Ind.  547; 
Mo.  417;Matterof  Hollister,  96N.  Y.  Paul  v.  Walkerton,  150  Ind.  665; 
App.  Div.  501,  aff'd  180  N.  Y.  518;  Lake  Erie  A  W.  R,  Co.  v.  Alexandria, 
Mietcalf  V.  State,  49  Ohio  St.  586;  153  Ind.  521,  528;  McCoy  v.  Ciover^ 
State  V.  Cincinnati,  52  Ohio,  419.  dale.   31   Ind.   App.   331 ;    Parker  v. 

In  Denver  v,  Coulehan,  20  Colo.  Zeisler,  73  Mo.  App.  537.  A  citizen 
471,  the  statement  of  the  text  that  may  resist  the  payment  of  taxes  to  a 
the  legislature  may  annex  contiguous  city  on  the  ground  that  the  annexation 
or  other  territory  is  criticised,  and  it  is  of  the  territory  where  the  taxed  prop- 
held  the  annexed  territory  must  be  erty  is  situated  was  without  authority 
contiguous.  See  also  Smith  v.  Sherry,  of  law,  or  because  the  provisions  of 
50  Wis.  210.  But  the  text  does  not  the  statute  authorizing  annexation 
mean  that  none  of  the  tracts  need  be  were  not  complied  with.  Dees  v.  Lake 
contiguous,  but  if  a  tract  is  contiguous  Charles,  50  La.  An.  356.  An  unauthor- 
other  tracts  conti^ous  to  that  may  ized  attempt  to  annex  territory  to  a 
also  be  included   m  the  annexation,   city  does  not  prevent  the  town  or  parish 

In  Miseourij  ordinances  of  cities  ex-  authorities  from  levying  and  collecting 
tending  their  corporate  limits  are  sub-  taxes  therein.  Lake  Cnarles  v.  Calca- 
iect  to  the  same  tests  as  other  corporate  sieu  Parish  Police  Jury,  50  La.  An.  346. 
legislation ;  to  be  valid,  they  must  be  "  It  would  require,''  says  Swariy  J.,  in 
reasonable.  Parker  v.  Zeisler,  73  Mo.  Powers  v.  Wood  County,  8  Ohio  St.  285. 
App.  537;  Copeland  V.  St.  Joseph,  126  290,  ''a  very  artificial  and  unsound 
M!o.  417,  431 ;  Plattsbur^  v.  Riley,  42  mode  of  reasoning  to  hold  that  territorv 
Mo.  App.  18.    In  determming  whether  could  not  be  annexed  to  a  town  whida 
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The  jxrwer  to  enlarge  the  boundaries  of  a  municipality  by  the  annex- 
ation of  contiguous  territory  is  an  incident  to  the  legislative  power  to 


owed  debts,  until  the  owners  of  such 
territory  were  paid  a  compensation  in 
money  for  a  proportional  part  of  such 
debts,  on  the  ground  that  the  property 
annexed  was  condemned  for  public  use. 
It  is  not  to  be  presumed  that  a  muni- 
cipal corporation  has  contracted  a  debt 
without  being  correspondingly  bene- 
fited." The  doctrine  of  the  text 
approved.  United  States  v.  Memphis, 
97  U.  a  284;  noted,  ante,  §  106.  In 
Michigan^  there  are  conatUutianal  limiUi- 
tUms  on  the  right  of  the  le^lature  to 
chan^,  except  as  provided  m  the  Con- 
stitution, municipal  boundaries  so  far 
as  to  interfere  with  represeTUative 
dUtricts.  Attorney-General  v,  Bradley, 
36  Mich.  447;  Attorney-General  v. 
Holihan,  29  Mich.  116. 

The  tenacity  with  which  the  people 
of  New  England  cling  to  the  popular  or 
toum  form  of  government  has  been 
before  noticed  {O'Titey  §§  40,  41);  and 
the  Constitution  of  Ma89achiAaett8  in 
the  second  amendment,  accepted  in 
1821.  contains  the  provision  that  the 
legislature  ''shall  have  full  power  and 
authority  to  erect  and  constitute  munici- 
pal or  city  governments,  in  any  corpo- 
rate town  or  towns  in  this  common- 
wealth, .  .  .  provided^  that  no  such 
goiiremment  shall  be  erected  or  con- 
stituted in  any  town  not  containing 
12,000  inhabitants,  nor  unless  it  be 
with  the  consent  and  on  the  applica- 
tion of  a  majority  of  the  inhabitants 
of  such  town  present  and  voting  thereon 
at  a  meeting  duly  warned  and  holden 
for  that  purpose."  The  legislature, 
without  any  application  by  a  majority 
of  the  inhabitants  of  the  town  of  Brook- 
Une,  which  contained  a  population  of 
about  6,500,  annexed  it  to  the  city  of 
Boston,  the  act  to  take  efiFect  if  accepted 
by  a  majority  of  voters  voting  at 
meetings  to  be  held  for  that  purpose. 
In  the  case  of  Chandler  v,  Boston,  112 
Mass.  200,  the  (juestion  was  presented 
whether  an  entire  town  with  less  than 
12,000  inhabitants  can  be  annexed  to  a 
city,  and  also  whether  a  i^rmauA  appli- 
caHon  of  a  majority  of  tne  inhabitatnts 
of  the  town  is  not  essential  to  the 
erection  or  constitution  of  a  city  govern- 
ment therein  or  over  the  iniuSbitants 
thereof.  The  validity  of  the  act  pro- 
viding for  such  annexation  was  sus- 
tained. See  opinion  of  Justices,  6 
Cush.  (Mass.)  580;  Warren  v.  ChaiW- 


town,  2  Cray,  84,  104,  as  to  general 
power  of  the  l^islature  to  change 
the  boundaries  of  towns  and  cities. 
Ovmers  of  property  in  a  territory  pro- 
posed to  oe  annexed  have  such  an  in- 
terest in  the  matter  of  annexation  as 
will  entitle  them  to  resort  to  the  courts 
to  Question  the  validity  of  an  election 
to  aetermine  it.  Morris  v.  Nashville, 
6  Lea  (Tenn.),  337.  Where  an  act 
provides  that  the  question  on  appeal  to 
the  court  from  an  ordinance  annexing 
adjacent  unincorporated  territory  to  a 
city  shall  be  whether  the  proposed  ex- 
tension is  or  is  not  unreasonable,  the 
reasonableness  is  to  be  determined  by 
the  circumstances  at  the  time  of  the 
passing  of  the  ordinance.  Jackson  v. 
Whiting,  84  Miss.  163. 

It  is  neld  in  Pennsylvania  that  under 
the  terms  of  the  act  of  the  lenfi^ture 
authorizing  the  incorporation  of  villages 
the  boundaries  cannot  be  extended  so 
as  to  include  a  large  body  o(  farm  lands; 
but  the  district  to  be  mcorporated 
should  be  restricted  by  the  courts  in 
which  the  proceeding  is  had,  so  as  to 
include  no  more  than  the  village,  itself 
and  its  proper  territory.  Borough  of 
Little  Meadows,  35  Pa.  St.  335;  De- 
vore's  Appeal,  66  Pa.  St.  163;  Blooming 
VaUey,  56  Pa.  St.  66.  These  cases  com- 
mented on  by  Campbell,  J.  People  v, 
B^inett,  29  Mich.  451.  As  to  taxation, 
for  general  municipsd  purposes,  of  rural 
property  within  corporate  limits,  and  the 
restrictions  on  the  right,  see  chapter  on 
Taxation,  post,  \\  1394,  1395. 

In  Indiana,  under  Act  of  June  18, 
1852,  lots  adjoining  a  city,  which  are 
Udd  off,  platted,  and  recorded,  may  be 
included  within  the  city  limits  by  reso- 
lution of  the  common  council.  Con- 
tiguous territory  not  thus  laid  off,  &c., 
can  only  be  annexed  by  petition  to  the 
board  of  county  commissioners.  Jeffer^ 
sonville  v.  Weems,  5  Ind.  547.  Annexed 
tracts,  imder  this  act,  need  not  dU  be 
contiguous  to  the  city;  if  they  are  con- 
tiguous to  each  other  and  one  is  con- 
^uous  to  the  city,  it  is  sufficient. 
Kiff  V.  Lafayette,  108  Ind.  14.  See 
also  in  this  connection,  Redfield 
School  Dist.  No.  12  v.  Redfield  Ind. 
School  Dist.  No.  20,  14  S.  Dak.  229. 

Land  entirely  separated  from  the 
city  by  ft  strip  of  land  cannot  be  an- 
nexed, although  the  owner  consents, 
if  the  owner  of  the  intervening  strip 
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create  and  to  abolish  municipalities  at  pleasure;  and  it  is  no  objec- 
tion to  the  exercise  of  this  power,  in  the  absence  of  constitutional 


does  not  consent.  For^ythe  v.  Ham- 
mond, 142  Ind.  505.  A  statute  giving 
the  city  council  jurisdiction  to  annex 
adjacent  lands  on  the  written  consent 
of  the  owners  gives  no  jurisdiction  to 
annex  lands  on  the  petition  of  owners 
whose  lands  do  not  join.  Forsythe  v. 
ELammond;  142  Ind.  505.  The  motives 
actuating  the  city  in  annexing  the 
territory  cannot  be  inquired  into  upon 
appeal.  Logansport  v,  Seybold,  59 
Ind.  225;  Glover  v,  Terre  Haute,  129 
Ind.  593.  One  or  more  citizens  of  the 
territoi^  sought  to  be  annexed  may 
maintain  injunction  to^  prevent  an 
illegal  annexation  (Delphi  v.  Startzman, 
104  Ind.  343),  but  he  is  estopped  from 
objecting  if  he  delays  taking  action 
when  he  knows  the  city  is  spendine 
large  sums  of  money  upon  the  annexed 
district,  even  though  its  proceedings 
are  void  by  reason  of  mistake  of  fact  by 
its  officers.  Strosser  v.  Fort  Wayne,  100 
Ind.  443.  See  also  as  to  laches,  Lo^ms- 
port  V.  La  Rose,  99  Ind.  117.  Where 
there  ia  jurisdicHon  in  the  annexation 
proceedings,  irregularities  and  errors 
will  not  render  them  void  so  that  they 
may  be  attacked  in  collateral  proceed- 
ings. Terre  Haute  v.  Beach,  96  Ind. 
143 ;  B.  p.  Cicero  v.  Williamson,  91  Ind. 
541.  An  individual  cannot  question 
the  right  of  the  corporation  to  exercise 
the  functions,  powers,  and  authority 
of  an  incorporated  city.  This  can  only 
be  done  by  quo  warranto  in  behalf  of 
the  State.  Mullikin  v.  Bloomington, 
72  Ind.  151,  161  (application  for  in- 
junction to  restrain  collection  of  taxes 
on  the  ground  that  the  corporate  ex- 
istence was  unlawfully  changed  from 
that  of  a  town  to  that  of  a  city,  refused). 
Construction  of  existing  laws  on  sub- 
ject of  annexation  of  Hatte  Territory. 
Taylor  v.  Fort  Wayne,  47  Ind.  281. 
As  the  Indiana  statute  does  not  pre- 
scribe what  reasons  for  annexation 
shall  be  set  forth  in  the  petition,  that 
question  is  necessarily  left  to  the 
sound  discretion  of  the  authority  pass- 
ing upon  the  same.  Elston  v.  Board 
of  Trustees,  20  Ind.  272;  Catterlin 
V.  Frankfort,  79  Ind.  547 ;  Chandler  v. 
Kokomo,  137  Ind.  295;  WindfaU  Mfg. 
Co.  V.  Emery,  142  Ind.  456;  Lake  Ene 
&  W.  R.  Co.  v.  Alexandria,  153  Ind. 
52 1 .  A  railroad  company,  owning  lands 
within  the  territory,  is  not  a  resident 
freeholder  having  a  right  of  appeal 


from  a  decree  of  annexation.  Pitto- 
hMTtth  C.  C.  &  St.  L.  R.  Co.  v,  Indian- 
apoUs,  147  Ind.  292. 

In  Nebraska^  it  is  held  that  the 
boundaries  of  a  town  or  village  may, 
under  the  statute,  be  extended  to  in- 
clude adjacent  lands  provided  there  is 
some  umty  of  interest  in  the  mainte- 
nance of  municipal  government.  State 
V.  Dimond,  44  Neb.  154;  Wahoo  v. 
Tharp,  45  Neb.  563.  See  also  Syracuse 
V.  Mapes,  55  Neb.  738 ;  Hartington  v. 
Luge,  33  Neb.  623.  Under  the  Texas 
statute,  the  incorporation  of  territoiy 
except  that  which  is  intended  to  be 
used  strictly  for  town  purposes  is  pro- 
hibited; purely  rural  temtory  cannot 
be  included  within  the  limits  of  a  city. 
State  V.  Eidson,  76  Tex.  302;  Ewing  v. 
State,  81  Tex.  171,  172;  State  v. 
Hoard,  94  Tex.  527.  An  attempted 
incorporation  of  territoiy  of  wnich 
only  a  small  part  is  inhabited  by  tran- 
sient persons  is  invalid.  State  v. 
Merchant  (Tex.  Gv.  App.),  85  S.  W. 
Rep.  483. 

Under  the  Kentucky  statute,  the  re- 
monstrance of  the  required  proportion 
of  the  resident  freeholders  is  effective 
where  the  territory  proposed  to  be  an- 
nexed consists  lai^ely  of  agricultural 
land  which  would  not  be  oenefited, 
unless  it  is  clear  that  the  exclusion  of 
the  territoiy  would  be  prejudicisd  to 
the  interests  of  the  town.  Williams- 
town  V.  Matthews,  103  Ky.  121 ;  Ken- 
tucky Wagon  Mfg.  Co.  v,  Louisville,  20 
Ky.  Law  Rep.  408 ;  46  S.  W.  Rep.  499 ; 
Latonia  v.  Hopkins,  104  Ky.  419.  But 
where  the  failure  to  annex  will  mate- 
rially retard  the  prosperity  of  the  town 
and  of  the  owners  and  inhabitants  of 
the  territory  sought  to  be  annexed, 
the  remonstrance  of  even  the  remiired 
number  of  resident  freeholders  wul  not 
prevent  annexation.  Pence  v.  Frank- 
fort, 101  Ky.  534 ;  Summers  v.  Elsmere, 
21  Ky.  Law  Rep.  1525;  55  S.  W.  Rep. 
682;  Yancy  v.  Fairview  (Ky.),  66 
S.  W.  Rep.  636;  Collins  v.  Crittenden, 
24  Ky.  Law  Rep.  899;  70  S.  W.  Rep. 
183;  Fredonia  v.  Rice,  115  Ky.  443. 
Where  an  ordinance  proposing  the  an- 
nexation of  territory  is  repealed,  a  city 
is  entitled  to  have  the  proceedings  dis- 
missed at  its  cost,  because  an  adverse 
judgment  would  preclude  the  city  from 
attempting  to  annex  the  territonr  for 
two  years   thereafter.      Louisville  v. 
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restriction,  that  the  territory  annexed  to  a  municipality  already  has 
a  complete  municipal  organization  as  a  city,  borough,  town,  or  vil- 
lage, or  other  corporate  form  recognized  by  the  Constitution  and  laws 

Crescent  Hill,  21  Ky.  Law  Rep.  755;  loo.  12  Upper  Can.  Q.  B.  507;  County 

52  S.  W.  Rep.  1054.  of  Wellington  v.  Township  of  Waterloo, 

In  Missouri,  it  has  been  held  that  8  Upper  Can   C.  P.  35»;    County  of 

even  in  direct  proceedings  by  qiu>  war-  Wellington  v.  Township  of  Wilmot^  17 

ranto  the  mere  including  of  land  used  Upper  Can.  Q.  B.  82.    See  also  Wmd- 

for  agricultural  purposes  would  not  sus-  bam  v.  Portland,  4  Mass.  384 ;  Hamp- 

tain  a  writ  of  ouster.    State  v.  Fleming,  shire    v.     Franklin,     16    Mass.     76 ; 

158  Mo.  558.    And  that  the  taking  m  Plunkett's  Creek  v.  Crawford,  27  Penn. 

of   such   lands    is   not   unreasonable.  St.  107;   New  London  v.  Montville,  1 

Copeland  v.  St.  Joseph,  126  Mo.  417,  Root  (Conn.),  184 :   North  Yarmouth 

and  cases  cited.    So,  too,  it  has  been  v.   Skillings,   45  Me.    133;    Lakin  v. 

said  that  the  question  of  benefits  is  a  Ames,  10  Cush.  198;  Brewster  v.  Har- 

legislative  and  not  a  judicial  one  (Prior  wich,  4  Mass.  278 ;  Randolph  v.  Brain- 

V.  Buehler,  ^,  O)nstruction  O).,  170  tree,  4  Mass.  315;  Blackstone  v.  Taft, 

Mo.  439,  451,  and  cases  cited);   that  4  Gray,  250;    Hartford  Bridge  Co.  v, 

laches  will  destroy  the  right  to  com-  East  Hartford,   16  0)nn.   149;    East 

plain(Stampert;.  Roberts,  90MO.683),  Hartford  v,  Hartford  Bridge  Co.,  17 

and  that  the  passage  of  the  ordinance  Conn.  80 ;  Crawford  County  v,  Iowa 

makes  a  prima /ocie  case  of  reasonable-  County,   2   Chand.    (Wb.)    14.     For 

ness.    Morse  v.  Westport,  110  Mo.  502.  proceedings  under  petitions  for  annexa- 

Sec  State  v.  Birch,  186  Mo.  205.  Hon,  see  People  v.  Oakland,  123  Cal. 

Efifect   of   extension   of   corporate  598;   Wilcox  v.  Tipton,  143  Ind.  241; 

limits  on  homestead  right,  where  dififer-  McCJoy  v.  Cloverdale,  31  Ind.  App.  331 ; 

ent  provisions  are  made  for  country  Specht  v.  Louisville,  22  Ky.  Law  Rep. 

and  town  homesteads.    Taylor  v,  Boul-  699 ;  58  S.  W.  Rep.  607 ;  Lackawanna 

ware,  17  Tex.  74;   Finl^  v.  Dietrick,  Township,    160    Pa.    494;    Plymouth 

12  Iowa,  516;  Truax  v.  Pool,  46  Iowa,  Borough,   167   Pa.   St.    612;    Warren 

256.    See  also  Eskridge  v.  Emporia,  63  Borough's    Annexation,    168   Pa.    St. 

Kan.  368.  441 ;  Chester's  Annexation,  174  Pa.  St. 

Ordinances  or  contracts  designed  to  177. 
operate  throughout  the  city  at  large.  Remedy  to  test  validity  of  annexation, 
extend  to  and  operate  vnihin  subsequent  In  some  States  it  is  held  that  the 
enlarged  municipal  limits,  St.  Louis  validity  of  an  ordinance  extending  the 
Gas  Co.  V,  St.  Louis,  46  Mo.  121,  141.  limits  can  only  be  tested  by  quo  war- 
Recording  town  plats,  Bemis  v,  ranto;  but  in  Missouri,  the  courts  have 
Becker,  1  Kan.  226;  Mason  v,  Pitt,  21  taken  a  different  view,  and  hold  it  to 
Mo.  391;  Strong  v.  Darling,  9  Ohio,  be  subject  to  the  same  tests  as  any 
201;  jMst,  §  1071;  Wellborn  r.  Muller,  other  city  ordinance.  Copeland  v,  St. 
84  Miss.  727.  Where  the  power  to  alter  Joseph,  126  Mo.  417 ;  Parker  v,  Zeisler, 
boundaries  is  committed  to  local  tribu-  73  Mo.  App.  537 ;  Warren  v.  Paving 
nals  their  acts  must  be  strictly  within  Co.,  115  mo,  572,  576;  Kelly  v.  Meeks, 
the  powers  granted,  otherwise  they  will  87  Mo.  396.  In  People  v.  reoria,  166 
be  void.  «iacksonville  v,  L'Engle,  20  111.  517,  it  was  held  that  quo  warranto 
Fla.  344.  is  the  proper  remedy  for  allied  illegal 
Locality,  under  the  Canadian  sys-  annexation  of  temtoiy.  In  Dees  v, 
tem  of  municipal  government,  is  a  Lake  Charles,  50  La.  An.  356^  it  was 
basis  for  taxation.  Each  portion  of  a  held  that  an  unlawful  extension  may 
county,  therefore,  should  b^r  its  proper  be  collaterally  attacked  In  Frace  v, 
proportion  of  the  taxation  of  the  whole  Tacoma,  16  Wash.  69,  and  Kuhn  v, 
county.  Where  a  portion  is  detached  Port  Townsend,  12  Wash.  605,  it  was 
from  one  and  addea  to  another  county,  held  that  it  could  not.  Corporate  limits 
some  mode  of  adjustment  of  existing  where  only  collaterally  involved  may  be 
liabilities  becomes  indispensable.  See  prima  facie  considered  as  embracing  all 
BiiKar,  Municipal  Manual  (Canada,  territory  over  which  the  city  in  fact 
1900),  citing  McKee  v,  Huron  District  exercises  jurisdiction  for  city  purposes. 
Council,  1  Upper  Can.  Q.  B.  368;  Cleveland,  C.  a  &  St.  L.  R.  (Jo.  v.  Dunn, 
North  Dumfries  v,  CJounty  of  Water-  61  111.  App.  227. 
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of  the  State.  In  the  absence  of  constitutional  limitation  upon  the 
power  of  the  legislature,  it  is  also  no  objection  to  the  valid  exercise 
of  the  power  that  a  smaller  municipality  is,  in  practical  effect,  merged 
in  and  consolidated  with  a  larger  municipality  by  the  act  of  the  voters 
of  the  larger  city,  as  where  the  question  of  consolidation  is  referred 
to  a  popular  vote  of  the  electors  of  the  consolidated  territory,  a  pro- 
vision which  almost  of  necessity  refers  the  question  to  the  practical 
determination  of  the  electors  of  the  larger  of  the  two  bodies  intended 
to  be  consolidated.  A  consolidation  so  effected,  unless  prohibited 
by  some  express  provision  of  the  Constitution  of  the  State,  is  not 
open  to  attack  as  depriving  the  taxpayers  and  electors  of  the  smaller 
municipality  of  their  vested  rights  or  property  without  due  process 
of  law,  either  under  the  constitutional  provision  to  that  effect  to  be 
found  in  the  Constitution  of  the  State,  or  the  similar  provision  to  be 
found  in  the  Constitution  of  the  United  States.^ 


§  356.  Proceedings  to  disconnect  or  detach  Territory.  —  The 
power  to  create  new  corporations  and  to  enlarge  or  restrict  the  boun- 
daries, being  legislative  in  its  nature,  territory  which  has  once  be- 


»  Greater  Pittsburgh.  In  In  re  Pitta- 
buish,  217  Pa.  227,  a  statute  authoi^ 
izea  the  consolidation  of  any  cities 
that  were  then  or  might  ther^ter  be 
conti^ous  or  in  close  proximity,  with 
any  mtervenin^  lands  other  thim  such 
lands  as  mignt  be  included  in  a 
borouffh.  The  provision  authorized  the 
consoudation  to  be  effected  on  the  vote 
of  the  electors  of  the  consolidated  ter- 
ritory. Proceedings  having  been  taken 
for  the  consolidation  of  the  cities  of 
Pittsburgh  and  Allegheny,  which  were 
within  the  provisions  of  the  statute, 
the  constitutionality  of  the  statute  was 
attacked  on  the  ground  that  the  provi- 
sion referring  consolidation  to  the  vote 
of  the  consolidated  territory  deprived, 
without  due  process  of  law,  the  smaller 
citjr,  Allegheny,  and  its  inhabitants  of 
their  property,  and  the  electors  of  that 
city  of  the  right  to  decide  whether  the 
smaller  city  should  lose  its  identity  and 
become  merged  in  the  consolidated 
city.  The  Supreme  Court  of  Pennsyl- 
vania held  that  the  statute  was  not 
unconstitutional  on  this  ground,  either 
under  the  provisions  of  the  Constitu- 
tion of  the  State  of  Pennsylvania  or 
under  the  provisions  of  the  Constitu- 
tion of  the  United  States.  It  pointed 
out  that  municipalities  are  only  the 
agents  of  the  State;  that  they  have 
no   power   to   create   any   rights   for 


themselves,  but  derive  such  rights  and 
powers  as  they  have  from  legislative 
grant;  and  that  the  legislature  xnay 
amend  charters,  enlarge  and  diminish 
powers,  extend  or  contract  boundaries, 
consolidate  two  or  more  municipalities 
into  one,  abolish  municipalities  and 
substitute  others  by  virtue  of  its  in- 
herent power  and  control  over  its 
creatures,  without  denyiiu;  any  polit- 
ical or  vested  rights  to  the  citizens  of 
the  municipalities.  On  appeal  to  the 
Supreme  Court  of  the  United  States, 
that  court  affirmed  the  decision  of  the 
Supreme  Court  of  Pennsylvania,  and 
with  reference  to  the  contention  that 
the  consolidation  would  effect  the 
taking  of  the  property  of  the  people  of 
Allegheny  without  due  process  oi  law, 
because  it  would  cause  a  greater  rate 
of  taxation  on  the  property  within  that 
city,  Mr.  Justice  Moody ^  who  delivered 
the  opinion  of  the  court,  said  that  the 
matter  was  within  the  jurisdiction  of 
the  State  acting  through  the  l^slature ; 
that  no  right  guaranteed  by  the 
Federal  Constitution  was  impaired  or 
affected  thereby,  and  that  the  Federal 
courts  had  no  power  to  interfere. 
207  U.  S.  161. 

That  the  creation,  enlargement,  and 
powers  of  municipalities  are  matters  of 
purely  local  polity,  controlled  by  the 
utws  of  the  State,  see  a^Uef  {  58. 
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come  a  part  of  an  incorporated  city  can  only  be  detached  or  discon- 
nected therefrom  by  the  authority  of  a  statute.^  In  the  absence  of  a 
statute  neither  the  courts  nor  the  municipality  nor  the  owners  of  the 
land,  nor  all  these  acting  together,  can  disconnect  territory  which  is 
within  the  municipal  boundaries.^ 

§  357  (186).  Property  and  Debts  on  Legislative  Ixtlnetion.  — 
Where  no  constitutional  restriction  exists,  the  corporate  existence 
and  powers  of  counties,  cities,  and  towns  are  subject  to  legislative 
control.  The  legislature  may,  in  the  absence  of  constitutional  re- 
striction, dissolve  a  county,  city,  or  town,  and  incorporate  its  terri- 
tory and  inhabitants  in  new  political  organizations  or  divisions.' 

'  Rice  V.  Colorado  Smelting  Ck>.,  28  111.  613,  rev'g  80  111.  App.  60;  Roberts 

Ck>lo.   519;    Hastings  v,   Hansen,   44  v.  People,  93  111.  App.  645;   Seibert  v. 

Neb.  704.  Swayne,  97  111.  App.  85;    Gilbert  v. 

'  The  act  of  the  owner  of  land  in  Morgan.  98  IIL  App.  281,  284 ;  Geneva 
vacating  a  i>lat  of  an  addition  to  a  v.  People,  98  111.  App.  315;  New  Hol- 
cit^r  which  is  within  the  corporate  land  v,  Holland,  99  lU.  App.  251.  The 
limits,  does  not  ipso  fado  disconnect  Act  of  1879  applied  only  to  cities  and 
the  land  from  the  municipality.  Kei^  villages,  and  did  not  apply  to  towns, 
shaw  V,  Jansen,  49  Neb.  467.  The  Seibert  v.  Swayne,  97  111.  App.  85. 
courts  possess  no  power  to  disconnect  Under  the  Act  of  1904  it  b  discretionary 
by  decree  any  part  of  the  territory  of  with  the  city  council  to  determine 
a  municipality  at  the  suit  of  the  owner  whether  it  will  or  will  not  disconnect 
thereof  and  independently  of  statute,  territory  on  the  application  of  the 
Hastings  v.  Hansen,  44  Neb.  704.  The  owners  thereof.  Roodhouse  v.  Briggs, 
city  council  cannot,  by  ordinance  pur-  105  111.  App.  116.  See  also  Vance  v, 
porting  to  define  its  boundary  hnes,  Rankin,  194  lU.  625;  Charleston  v. 
disconnect  territory  legally  anneiced.  Wiley,  195  HI.  433.  The  Act  of  1879 
That  can  only  be  accomplished  by  a  apphed  to  territory  composed  of  con- 
proceeding  in  compliance  with  a  stat-  tiguous  tracts,  a  portion  of  which 
ute  authorizing  the  disconnection,  touched  the  borders  of  the  corpora- 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  V.  Dunn,  tion,  and  was  not  restricted  to  the 
61  III.  App.  227.  owners  of  tracts  actually  touching  the 

In   lUxnoiSf  under  the  statute  of  borders.    Gilbert  v.  Morgan,  98  111.  App. 

1879,  disconnection  or  detachment  of  281,  284. 

territorjr  was  not  effected  by  the  filing        Aa   to    proceedings   for    detachment 

of  a  petition  therefor,  but  only  on  the  under  the  various  statutes^  see  the  fol- 

passage  of  an  ordinance  pursuant  to  lowing  cases :  Heebner  v.  Orange  Citv, 

such  petition.    The  repeal  of  the  Act  44  Fla.  159 ;  State  v.  Dimond,  44  Neb. 

of  1879  by  the  later  Act  of  1904,  prior  154,    155;    Osmond  v,  Smathers,  62 

to  the  passage  of  the  ordinance  de-  Neb.  509;    Osmond  v.  Matteson,  62 

feated  the  proceeding.    People  v.  Binns,  Neb.  512 ;  Michaelson  v,  Tilden,  72  Neb. 

192  111.  68;    Phoemx  Nursery  Co.  v.  744;    Hunter  v.  Senn,  61  S.  Car.  44; 

Seibert,  101  III.  App.  147.    Under  the  Pelletier  v.  Ashton,  12  S.  Dak.  366; 

Act  of  1879  the  council  or  board  of  Oehler  v.  Big  Stone  City,  16  S.  Dak.  86 ; 

trustees  of  a  city  or  villa^  had  no  dis-  Coushran  v,  Huron,  17  S.  Dak.  271 ; 

cretion  on  the  presentation  of  a  peti-  Weiumd  v,  Ashton,  17  S.  Dak.  621. 
tion  to  disconnect  territoiy.     If  the        '  Matter  of  Gertum,  109  N.  Y.  170; 

petition  showed  facts  in  accordance  People  v.  Howland,   155  N.  Y.  270; 

with  the  statute  and  these  facts  were  Watervliet  v.  Colonic,  27  N.  Y.  App. 

found  to  actually  exist,  the  council  or  Div.  394.  399 ;    ante,  chap,  iv.,  as  to 

board  of  trustees  was  required  to  pass  extent  of  legislative  power.    The  fact 

an  ordinance  disconnecting  the  terri-  that  certain  offices  are  provided  for 

tory,  and  might  be  compelled  by  man-  by  the  Constitution,  and  that  the  les- 

damus  so  to  do.    Young  v.  Carey,  184  islatuie  has  no  power  to  abolish  such 
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If  a  municipal  corporation  goes  out  of  existence  by  being  annexed  to 
or  merged  in  another  corporation,  and  if  no  legislative  provision  is 
made  respecting  the  property  and  liabilities  of  the  corporation  which 
ceases  to  exist,  the  corporation  to  which  it  is  annexed,  or  in  which  it 
is  merged,  is  entitled  to  all  its  property  and  is  answerable  for  all  its 
liabilities.^  Where  a  municipal  or  public  corporation  is  legislated 
out  of  existence  and  its  territory  annexed  to  other  corporationSy  the 
latter,  unless  the  legislatiu'e  otherwise  provides,  are  entitled  to  its 
property,  and  severally  liable  for  a  proportionate  share  of  its  then 
subsisting  legal  debts,  and  vested  with  the  power  to  raise  revenue 
wherewith  to  pay  them  by  levying  taxes  upon  the  property  trans- 
ferred and  the  persons  residing  therein.  The  creditors  of  the  ex- 
tinguished corporation  were  held  in  the  case  cited  in  the  note  to  have 
a  remedy  in  equity  against  the  corporations  succeeding  to  its  property 
and  powers,  to  have  the  amount  ascertained,  apportioned,  and  ad- 
judged to  be  paid.' 

§  358  (187).  Property  and  Debts  on  ZMvision  of  Town.  —  In  con- 
nection with  the  power  of  the  legislature  to  create  municipal  corpora- 
tions and  to  determine  their  territorial  extent,  reference  may  be  made 
to  the  division  of  towns  or  public  corporations  by  legislative  act  or 
authority.  There  is  no  restriction  on  the  general  power,  unless  it  be 
found  in  the  Constitution  of  the  State.'   In  case  of  division,  the  legis- 


constitutional  offices,  does  not  prevent 
the  le^slature  from  extinguishing  the 
municipality  altogether^  uthough  the 
effect  may  be  to  deprive  a  constitu- 
tional officer  of  his  office.  People  v. 
Rowland,  165  N.  Y.  270,  277;  Matter 
of  Gertum,  109  N.  Y.  170. 

'  Mobile  V.  Watson,  116  U.  8.  289; 
Shapleigh  v.  San  Angelo,  167  U.  S.  646, 
654 ;  Graham  v.  Folsom,  200  U.  S.  248 ; 
Brewis  v.  Duluth,  13  Fed.  Rep.  334; 
D'Esterre  v,  Qty  of  New  York,  104 
Fed.  Rep.  606,  611;  Kearney  County 
V.  Vandriss,  115  Fed.  Rep.  866;  Amy 
V.  Selma,  77  Ala.  103 ;  Bates  v.  Gregory, 
89  Cal.  387;  Vandriss  v,  HiU,  58  Kan. 
611 ;  Thompson  v.  Abbott,  61  Mo.  176; 
Jersey  City,  H.  &  P.  R.  Co.  v,  Garfield, 
68  N.  J.  L.  587 ;  Huffmire  v.  Brooklyn, 
162  N.  Y.  584 ;  Tyler  v.  Lansingburgh, 
76  N.  Y.  App.  Div.  165;  s.  c.  175 
N.  Y.  463;  Bronx  Gas  &  El.  Co.  v. 
Mayor,  &c.  of  New  York,  17  N.  Y. 
Misc.  433,  434.  See  also  Cash  v,  Doug- 
lasville,  94  Ga.  557;  Plunketts  Creek 
Township  v.  Crawford,  27  Pa.  St.  107; 
arUe^  chap,  ix.,  as  to  effect  of  dissolu- 


tion on  the  riehts  of  creditors  and 
others.  The  debts  of  a  county,  con- 
tracted during  a  valid  organization,  re- 
main the  obligations  of  tne  county,  al- 
though, for  a  time,  the  oiganization  be 
abandoned,  and  there  are  no  officers  to 
be  reached  by  the  process  of  the  court. 
Comanche  County  v.  Lewis,  133  U.  8. 
198. 

*  Mount  Pleasant  v.  Beckwith,  100 
U.  S.  614 ;  noted  more  fully  arUe,  1 336, 
note;  Huffmire  v.  Brooklyn,  162  N.  Y. 
584,  citing  text ;  Schoenbeig  v.  Taylor, 
9  N.  Y.  App.  Div.  236;  Matter  of 
Vacheron,  51  N.  Y.  App.  Div.  182. 

•  ArUe,  chap.  iv.  §§  92,  106;  supra, 
i  357.  Where  part  of  a  township  is 
set  off  to  form  another,  the  two  town- 
ships are  not  both  new  corporations, 
the  old  corporation  continues  as  before, 
and  remains  chargeable  with  its  former 
obligations.  Courtright  v.  Brooks 
Township.  64  Mich.  182.  Under  a  con- 
stitutional amendment  consolidating 
several  municipalities  into  a  city  and 
county  with  a  provision  for  successioQ 
to  the  properties  of  the  included  mu- 
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lature  may,  as  we  have  already  seen,  apportion  the  burden  between  the 
two,  and  determine  the  proportion  to  be  borne  by  each.*  In  Con- 
necticut, "the  legislature,"  says  the  Supreme  Court,  "have  immemo- 
rially  exercised  the  power  of  dividing  towns  at  its  pleasure,  and  upon 
such  division,  apportioning  the  common  property  and  common  bur- 
dens in  such  manner  as  to  it  shall  seem  reasonable  and  equitable."  ^ 
Accordingly,  it  may  impose  on  one  town,  upon  such  division,  the 
entire  expense  of  erecting  and  maintaining  a  bridge  across  a  river 
which  is  the  dividing  line  beween  the  two  towns.* 

nicipalities,  the  city  and  county  sue-  Washington  v,  ^tna,  71  N.  J.  L.  433. 
ceeded  to  the  right  to  collect  taxes  The  method  of  arriving  at  an  appor- 
created  by  a  levy  imposed  by  one  of  tionment  prescribed  by  statute  in  case 
the  consolidated  mumcipalities.  Boa-  of  disagreement  between  the  authori- 
ton,  &c.  Smelting  Co.  v.  Elder,  20  Ck)lo.  ties  of  the  two  municipalities  must  be 
App.  96.  strictly  followed.     Matter  of  Lent,  16 

^  Ante,  S|  106  et  seq.  'Londonderry  N.  Y.  Misc.  606.  It  has  been  held  that 
V.  Deny,  8  N.  H.  320 ;  Bristol  v.  New  where  a  new  county  has  been  created 
Chester,  3  N.  H.  532 ;  Sill  v.  Coming,  by  legislative  enactment,  a  liability  of 
15  N.  Y.  297;  People  v.  Draper,  15  such  county,  by  chaiging  upon  it  the 
N.  Y.  532;  Snuth  v,  Adrian,  1  Mich,  indebtedness  of  the  former  county. 
495;  Wanng  v.  Mobile,  24  Ala.  701;  only  accrues  upon  the  enactment  oi 
Mayor  v.  State,  15  Md.  376;  Love  v.  the  statute  makine  the  new  county 
Schenck,  12  Ire.  Law  (N.  Car.),  304;  liable  for  the  indebtedness,  and  the 
Love  V.  Ramsour,  12  Ire.  Law(N.  Car.),  statute  of  limitations  against  such  in- 
328;  Olneyv.  Harvey  50  lUL  453;  Sedg-  debtedness  only  commences  to  run 
wick  Co.  V.  Bailey,  13  Kan.  631 ;  Sanga-  from  the  time  when  the  new  county 
mon  County  v,  Springfield,  63  111.  66;  is  charged  with  the  indebtedness. 
Dunmore's  App^,  52  Pa.  St.  374;  Robertson  v,  Blaine  County,  90  Fed. 
Barkley  v.  Levee  Com'rs,  93  U.  S.  258 ;  Rep.  63.  But  ouare, 
Broughton  v.  Pensacola,  93  U.  S.  266;  »  Granby  ».  Thurston,  23'  Conn.  416, 
Marshall  County  Court  v.  Callaway  419,  per  Waits,  C.  J.;  Willimantic 
County  Court,  2  Bush  (Ky')t  93;  Society  v.  School  Society  (division  of 
Schriber  v.  Langdale,  66  Wis.  616;  school  societies  and  funds),  14  Conn. 
Knight  V.  Town  of  Ashland,  61  Wis.  457;  Hartford  Bridge  Co.  v.  East  Hart- 
233;  Brewis  v,  Duluth,  13  Fed.  Rep.  ford  (ferry  franchise),  16  Conn.  149; 
334;  Bloomfield  v.  Glen  Ridge,  54  aff'd  10  How.  (U.  S.)  511,  541 ;  Larar 
N.  J.  Eq.  276,  citing  text,  aff'd  55  mie  County  v.  Albany  Coimty,  92  U.  S. 
N.  J.  Eq.  505.  The  parent  town,  being  307.  The  legislature  cannot  control  an 
liable  for  the  whole  debt,  is  the  agent  educational  fund  raised  by  individual 
of  the  new  town  in  defending  an  action  bounty  and  not  by  taxation  (Plymouth 
on  the  liability,  and  when  it  acts  in  v.  Jackson,  15  Pa.  St.  44),  or  direct  a 
good  faith  and  with  diligence  and  skill,  division  of  the  funds  between  two 
the  new  town  is  bound  by  the  result  of  towns  different  from  that  which  is  pre- 
the  action.  Mt.  Desert  v.  Monmouth,  scribed  in  the  will  of  the  donor.  Green- 
72  Me.  348.  And  see  anUf  chap.  iv.  for  ville  v.  Mason,  53  N.  H.  515.  See  also 
a  general  view  of  the  extent  of  the  leg-  Montpelier  v.  East  Montpdier,  27  Vt. 
idative  authority  over  public  and  mu-  704;  29  Vt.  12;  anU,  {{  107,  131,  233, 
nicipal  corporations  and  their  rights.  337.  The  act  of  incorporation  of  a 
liabilities,  property,  and  contracts ;  ana  city  may  provide  that  the  city  tiiaXi  not 
chap.  ix.  as  to  the  dUaoLution  of  munici-  be  liable  tor  any  of  the  debts  or  obliga- 
pal  corporations  and  its  effect  upon  tions  of  either  of  the  townships  from 
their  creditors  and  property.  which  its  territory  is  taken,  nor  share 

In  New  Jereey,  the  proceedings  of  in  the  assets  or  the  property  of  either, 
commissioners  appointed  to  apportion  Humboldt  v.  Bamesville,  83  Minn.  219. 
the  assets  and  liabilities  of  an  old  town-  '  Granby  v.  Thurston,  23  Conn.  416 ; 
ship  between  a  new  township  and  a  ofde,  §  115.  Where  the  charter  of  a 
borough  are  reviewable  by  certiorari,  city  imposed  upon  the  municipality 
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§  359  (188).  Property  on  ZMviBion.  —  On  the  division  of  a  town 
or  public  corporation  possessing  corporate  property,  into  two  separate 
towns  or  communities,  each,  in  the  absence  of  a  diflferent  provision 
by  the  legislature,  was  considered  by  the  Supreme  Court  of  New 
York  to  be  entitled  to  hold  in  severalty  the  public  property  which  fell 
within  its  limits.*  This  rule  has  been  generally  adopted  and  fol- 
lowed.* In  Connecticut,  it  is  declared  to  be  "well  settled  that  when 
part  of  the  inhabitants  and  territory  of  an  dder  town  are  erected  into 
a  new  corporation,  the  old  town  retains  all  of  the  property,  rights, 
and  privileges  formerly  belongmg  to  it,  and  is  subject  to  all  its  former 
duties  and  liabilities,  at  least  as  it  regards  property  which  has  no  fixed 
location  in  the  new  town,  as  lands,  buildings,  &c."  Accordingly, 
"upon  the  division  of  Hartford,  no  part  of  the  ferry  franchise  would 
pass  to  the  new  town  of  East  Hartford,  except  by  virtue  of  a  legal 
provision  to  that  eflfect.'  So  it  has  been  frequently  held  that  if  a  new 
corporation  is  created  out  of  the  territory  of  an  old  corporation. 


the  duty  of  keeping  all  brid^  ¥dthin 
its  limits  in  repair,  and  its  limits  were 
intended  to  include  a  certain  bridge, 
its  duty  to  keep  it  in  good  repair  be- 
came operative  the  moment  it  was 
includea  within  the  limits.  Moore  v, 
St.  Paul,  82  Minn.  494. 

'  North  Hempstead  v,  Hempstead, 
2  Wend.  109.  ''Suppose,"  says  Sav- 
age,  C.  J.,  delivering  tne  opinion  of  the 
court  in  this  case,  'Hhe  State  to  be 
divided  into  two  States :  without  some 
special  agreement,  each  would  own  the 
public  property  within  its  limits.  So 
of  counties:  the  public  buildings  re- 
main the  property  of  the  old  county; 
yet  public  Duiidings  are  as  much  public 
property  as  public  lands.  So  as  to  the 
plains,  meaaows,  and  marshes  which 
are  the  subject  of  this  suit.  A  bill  filed 
by  a  new  county  for  the  partition  of  the 
gaol  and  court  house,  which  had  been 
common  property,  would  be  the  same 
in  principle  as  the  bill  in  this  suit. 
Would  not  such  a  suit  be  considered 
preposterous?  Suppose  a  religious  cor- 
poration possessea  of  a  church  and  par- 
sonage ;  It  becomes  expedient  to  erect 
part  mto  a  new  corporation :  would  not 
the  old  corporation  retain  the  property, 
unless  an  agreement  was  made  as  to  the 
partition  of  it?"  2  Wend.  109,  135; 
Laramie  County  v,  Albany.  92  U.  S. 
307;  West  Carroll  v.  Gaddis,  34  La. 
An.  928.  Incorporation  of  a  part  of  a 
tovm  into  a  cUy  neld  not  to  dlivest  the 
title  of  the  town  to  a  tract  of  land 


owned  by  it  in  fee  simple,  "in  trust, 
for  the  use  of  the  town  forever."  Mil- 
waukee V.  Milwaukee,  12  Wis.  93. 

In  Michigan^  it  is  held  that  when  a 
dty^  is  incorporated  from  part  of  the 
territoiy  of  a  township  the  property 
rights  of  the  township  are  not  affected 
unless  provision  is  made  therefor  by 
statute.  Board  of  Health  of  Buena 
Vista  Co.  V.  East  Saginaw.  45  Mich. 
257. 

'  Laramie  County  v.  Albany,  92  U.S. 
307,  315 ;  Mount  Pleasant  v.  Beckwith, 
100  U.  S.  514,  525;  Zartman  v.  State, 
109  Ind.  360 ;  Towle  v.  Brown,  110  Ind. 
65;  Indianapolis  School  Oom'rs  v. 
Center  Township,  143  Ind.  391 ;  West 
Carroll  v.  Gaddis,  34  La.  An.  928; 
School  Dist.  V.  Richardson,  23  Pick. 
(Mass.)  62 ;  School  Dist.  v.  Tapley,  1 
Allen  (Mass.),  49 ;  Gouldim^  v.  Peabody, 
170  Mass.  483;  Bloomfield  v.  Glen 
Ridge,  54  N.  J.  Eq.  276,  aff'd  55  N.  J. 
Eq.  505;  Prescott  v,  Lennox,  100 
Tenn.  591 :  Valley  Dist.  Board  of  Edu- 
cation V.  Alpena  Tp.  Board  of  Educa- 
tion, 30  W.  Va.  424.  But  see  contra, 
Winona  v.  School  Dist.  No.  82,  40 
Minn.  13. 

•  Per  Church,  J.,  in  Hartford  Bridge 
«.  East  Hartford,  16  Conn.  149,  171. 
aff'd  by  Supreme  Court  of  the  Unitea 
States,  10  How.  (U.  S.)  511,  541.  Ap- 
proving Windham  v.  Portland,  4  Man. 
384 ;  Hampshire  v.  Franklin,  16  Mass. 
76;  North  Hempstead  v.  Hempstead, 
2  Wend.  (N.  Y.)  109;  aiUe,  $  15. 
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or  if  part  of  its  territory  or  inhabitants  is  annexed  to  another 
corporation/  unless  some  provision  is  made  in  the  act  respecting 
the  property  and  existing  liabilities  of  the  old  corporation,  the  latter 
will  be  entitled  to  all  the  property,  and  be  solely  answerable  for  all 
the  liabilities.^ 

§  360  (189).  Power  of  LegisUtore  to  apportion  Debts  and  Prop- 
erty. —  But  upon  the  division  of  the  old  corporation^  and  the  creation 
of  a  new  corporation  out  of  part  of  its  inhabitants  and  territory,  or 
upon  the  annexation  of  part  to  another  corporation,  the  legisUUure 
may  provide  for  an  equitable  apportionment  or  division  of  the  prop- 
erty, and  impose  upon  the  new  corporation,  or  upon  the  people  and 
territory,  thus  disannexed,  the  obligation  to  pay  an  equitable  pro- 
portion of  the  corporate  debts.'    But  there  is  usually  no  constitu- 


*■  Windham  v,  Portland,  4  Mass. 
384 ;  Richards  v.  D^gett,  4  Mass.  534, 
539 ;  Hampshire  v.  Fnmklin,  16  Mass. 
76 ;  Richland  County  v.  Lawrence,  12  111. 
1 ;  Blackstone  v.  Taft,  4  Grav.  (Mass.), 
250;  North  Yarmouth  v.  Skillings,  45 
Me.  133,  142;  Cobb  v,  Kingman,  15 
Mass.  197;  Mmot  v.  Curtis,  7  Mass. 
441, 445 ;  Opinion  of  Supreme  Justices, 
6  Cush.  (Mass.)  575,  580;  /&.  578; 
Laramie  County  v.  Albany  Counter,  92 
U.  S.  307,  where  the  cases  are  cited, 
and  the  subject  learnedly  discussed  by 
Clifford,  J.  Greenville  v.  Mason,  53 
N.  U.  515 ;  Depere  v.  Bellevue,  31  Wis. 
120;  State  v.  Lake  aty,  25  Minn.  404. 

'  Text  cited  and  approved.  Mount 
Pleasant  v.  Beckwith,  100  U.  S.  514; 
Tumbull  V,  Alpena  School  Dist.,  45 
Mich.  496;  Beloit  v,  Morgan,  7  Wall. 
(U.  S.)  619 ;  Laramie  County  v,  Albany 
Coimty,  92  U.  S.  307 ;  Board  of  Super- 
visors of  the  County  of  Presque  Isle  v. 
Thompson,  22  U.  S.  App.  418;  Little 
Rock  V.  North  Little  Rock,  72  Ark.  195 ; 
Quoting  text;  People  v,  Alameda 
County,  26  Cal.  641 ;  Hughes  v,  Ewing, 
93  Cal.  414;  Los  Angeles  County  v. 
Orange  County,  97  Cal.  329 ;  Johnson 
V.  San  Diego,  109  Cal.  468;  Layton  v. 
New  Orleans,  12  La.  An.  515 ;  Poland 
V.  Strout,  19  Me.  121;  North  Yar- 
mouth v.  Skillings,  45  Me.  133 ;  Frank- 
fort V,  Winterport,  54  Me.  250;  South 
Portland  v.  Cape  Elizabeth,  92  Me. 
328;  Windham  v,  Portland,  4  Mass. 
384;  Statev.  Lake  Oty,  25  Minn.  404; 
Winona  v.  School  Dist.  No.  82, 40  Minn. 
13 ;  Bloomfield  v.  Glen  Ridge.  54  N.  J. 
Eq.  276,  citing  text,  afifd  55  N.  J.  Eq. 


505;    Lodi  Tp. 

Com'n,  60  N.  J.  Eq.  229;  ci1 


v.  Hackensack  Imp. 
.  229;  citing  text; 
Depere  v.  Bellevue,"  31  Wis.  120;  Ly- 
coming V,  Union,  15  Pa.  St.  166. 

*  Gorham  v,  Springfield,  21  Me.  58, 
61;  North  Yarmouth  v.  Skilbngs,  45 
Me.  133 ;  Brewster  v,  Harwich,  4  Mass. 
278;  lb,  315;  lb.  384;  Harrison  v. 
Bridgton,  16  Mass.  16;  lb.  76;  Lakin 
V.  Ames,  10  Cush.  (Mass.)  198;  Perry 
County  V.  Conway  Coimty,  52  Ark. 
430;  People  v.  Alameda  County,  26 
Cal.  641;  Riverside  County  v.  San 
Bernardino  County,  134  Cal.  517; 
Delta  County  Com'rs  v,  Gunnison 
County  Com'rs,  17  Colo.  41 ;  Frost  v. 
Pfeiffer,  26  Colo.  338 ;  Denver  v,  Adams 
County,  33  Colo.  1 ;  Sangamon  County 
V.  Springfield,  63  111.  66;  Sedgwick 
County  Com'rs  v.  Bimker,  16  Kan.  498 ; 
Chandler  v.  Reynolds,  19  Kan.  249; 
Topeka  Board  of  Education  v.  State,  64 
Kan.  6;  State  v.  Lake  City,  25  Minn. 
404;  Winona  v.  School  Dist.  No.  80, 
40  Minn.  13 ;  Rumsey  v.  Sauk  Center 
Township,  59  Minn.  316;  State  v, 
Deraann,  83  Minn.  331;  Canosia  v. 
Grand  Lake  Tp.,  80  Mmn.  357;  Koe- 
lesch  V,  New  York,  34  N.  Y.  App.  Div. 
98 ;  Worth  v.  Brooklyn,  34  N.  Y.  App. 
Div.  223;  Kahrs  v,  (Sty  of  New  York, 
98  N.  Y.  App.  Div.  233 ;  In  re  Sharon 
Hill  Borough,  140  Pa.  250;  Darby  v. 
School  Dist^s  Appeal,  160  Pa.  79 ;  Sugar 
Notch  Borough,  192  Pa.  349,  354; 
Board  of  Education  v.  Board,  30  W. 
Va.  424,  430,  citing  text.  The  legis- 
lature may  make  one  liable  for  all  the 
lawful  debts  of  the  other.  D'Esterre 
V.  New  York,  104  Fed.  Rep.  605 ;  Pence 
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tional  requirement  that  the  legislature  shall  make  any  such  provi- 
sion^  and  in  the  absence  of  such  requirement  it  may  provide  for  the 


V,  Frankfort,  101  Ky.  534;  Dallas  v. 
Beeman,  23  Tex.  Civ.  App.  315.  See 
School  District  v.  Richardson,  23  Pick. 
62,  as  to  the  effect  in  Maaaachusetts 
upon  the  title  to  property  of  the  aboli- 
tion of  old  school  districts  and  the 
formation  of  new  ones;  followed  by 
School  District  v.  Tapley,  1  Allen 
(Mass.) I  49 ;  but  a  dictum  therein  ques- 
tioned by  HooTf  J.  Simmons  v,  Nanant, 
3  Allen  (Mass.),  316,  as  to  necessity  of 
a  deed  of  conv^ance  for  real  estate. 
Sanbomton  v,  Tilton.  55  N.  H.  603; 
B.C.  53  N.  H.  438;  Tilton  v,  Sanbom- 
ton^ 55  N.  H.  610.  Note  relating  to 
division  of  property  under  legislative 
act.  South  Hampton  v.  Fowler,  52 
N.  H.  225;  Tileson  v.  Newman,  23  Vt. 
421;  Richards  v,  Daggett,  4  Mass. 
534;  Waldron  v.  Lee,  5  Pick.  TMass.) 
323.  In  Pennsylvaniaf  it  was  held  that 
on  a  division  of  a  township,  each 
fraction  remains  liable  for  the  whole 
debt  due  by  the  old  township ;  if  one 
pays  the  whole  amount,  it  lays  the 
foundation  for  contribution.  Plunkett 
Creek  Township  v,  Crawford,  27  Pa.  St. 
107.  See  New  London  v,  Montville,  1 
Root  (Conn.),  184;  Hughes  v.  School 
District,  72  Mo.  643.  On  annexation 
of  a  portion  of  a  township  to  a  city, 
the  residue  retains  all  its  property,  real 
and  personal,  unless  a  different  dispo- 
sition has  been  made  by  the  terms  of 
the  division.  People  v.  School  Trus- 
tees, 86  111.  613.  As  to  right  to  collect 
taxes  on  such  division,  see .  Bamett 
Township  v.  Jefferson  0)unty,  9  Watts 
(Pa.),  166;  Devor  v.  McClintock,  9 
Watts  &  S.  (Pa.)  80;  Police  Jury,  &c. 
V.  McCk>rmack,  32  La.  An.  624;  sus- 
taining text,  Barker  Dist.  Bd.  v.  Valley 
Dist.  Bd.,  30  W.  Va.  424.  In  Morgan 
V.  Town  of  Waldeck,  17  Fed.  Rep.  286, 
it  appeared  that  the  town,  which  had 
been  carved  out  of  another,  had, 
through  its  officers  and  people,  re- 
peatedly recognized  its  liability  for  its 
portion  of  the  debt  of  the  town  out  of 
which  it  was  created,  and  it  was  de- 
cided that  it  was  liable  for  its  propor- 
tion  of  the  debt,  although  there  was 
doubt  whether  the  proceedings  in  set- 
tins  it  off  were  legal. 

As  to  support  of  poor  in  case  of  divi- 
sion. North  Whitehall  v.  South  White- 
haU,  3  Serg.  &  Rawle  (Pa.),  117 ;  Over- 
seers, &c.  V.  Overseers,  4&c.,  2  Ih.  422; 
Stillwater  v.  Green,  9  N.  J.  L.  59. 


Where  there  has  been  an  insufficierU 
legal  division  and  organization  of  a  new 
district,  this  may  be  afterwards  ratified 
and  made  binding.  Sawyer  v.  Wil- 
liams, 25  Vt.  311 ;  Pierce  v.  Carpenter, 
10  Vt.  480 ;  Alden  v,  Rounsville,  7  Met. 
(Mass.)  219. 

Unless  otherwise  provided  by  legis- 
lation the  detachment  of  territory  from 
a  toumship  does  not  affect  its  ownership 
of  anything  but  lands ;  debts  and  other 
incorporeal  rights  —  as  here,  liquor 
taxes  previously  due  —  still  belong  to 
the  township.  Springwells  v.  Wayne 
County,  58  Mich.  240. 

The  mode  of  proceeding,  under  the 
statute  of  New  York,  in  the  division  of 
old  and  the  erection  of  new  towns,  the 
directory  nature  of  the  statute  as  to 
mode  of  proceeding,  and  the  presump- 
tion in  favor  of  the  regularity  of  the 
proceedings,  are  clearly  set  forth  in  the 
case  of  People  v.  Carpenter,  24  N.  Y. 
86. 

As  illustrating  the  directory  nature  of 
such  statutes,  see  Elmendorf  v.  Mayor, 
25  Wend.  (N.  Y.)  693 ;  Striker  v.  KeUy, 
7  Hill  (N.  Y.),  9.  But  an  agreement 
in  such  division,  transcending  the 
powers  of  the  officers  who  make  it, 
IS  not  binding  on  the  town.  Overseers 
V.  Same^  18  Johns.  (N.  Y.)  382.  Effect 
of  erection  of  a  new  out  of  a  portion  of 
an  old  county  on  the  terms  of  officers 
who  respectively  reside  in  the  new  and 
old  portions,  see  People  v.  Morrell,  21 
Wend.  563,  and  authorities  cited  by 
Cowen,  J.,  p.  580.  County  commis- 
sioners must,  by  law,  reside  in  the 
county,  and  on  the  erection  of  a  new 
counl^  in  which  their  residence  is  in- 
cluded they  become  residents  of  the 
new  county  and  non-residents  of  the 
old  county,  and  cannot  legally  act  for 
it,  unless  they  remove  within  it; 
though  if  they  continue  to  act  without 
such  removal  their  acts  are  valid,  being 
officers  de  facto.  State  v.  Hartshorn, 
17  Ohio,  135;  State  v.  Jacobs,  lb,  143. 
A  bill  in  equity  will  not  )ieU}  set  aside 
a  settlement  of  accounts  made  bj  two 
boards  of  supervisors  upon  the  division 
of  a  township  bv  creating  a  new  one, 
on  the  ground  that  one  of  the  boards 
was  inferior  to  the  other  in  ability  and 
experience,  or  that  it  was  misled  as  to 
the  financial  condition  of  its  own  town- 
ship. The  law  presumes  such  a  board 
to  De  competent  to  transact  the  busi- 
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annexation  of  territory  to  a  municipality  and  the  transfer  to  it  of 
such  public  property  as  may  be  within  the  territory  annexed,  without 
imposing  upon  the  municipality  any  obligation  either  to  pay  for  the 
property  so  transferred  or  to  assume  and  pay  for  any  portion  of  the 
impaid  debts  contracted  in  the  acquisition  or  erection  of  buildings 
and  other  property  transferred.^  The  charters  and  constituent  acts 
of  public  and  municipal  corporations  are  not,  as  we  have  before  seen, 
contracts,  and  they  may  he  changed  at  the  j^easure  of  the  legislature^ 
subject  only  to  the  restraints  of  special  constitutional  provisions,  if 
any  there  be.  And  it  is  an  ordinary  exercise  of  the  legislative  do- 
minion over  such  corporations  to  provide  for  their  enlargement  or 
division ;  and,  incidental  to  this,  to  apportion  their  property  and  to 
direct  the  manner  in  which  their  debts  or  liabilities  shall  be  met, 
and  by  whom.  The  opinion  has  been  expressed  that  the  partition 
of  the  property  must  be  made  at  the  time  of  the  division  of,  or  change 
in,  the  corporation,  since  otherwise  the  old  corporation  becomes, 
under  the  rule  just  before  stated,  the  sole  owner  of  the  property, 
and  hence  cannot  be  deprived  of  it  by  a  subsequent  act  of  the  legis- 
lature.' But,  in  the  absence  of  special  constitutional  limitations 
upon  the  legislature,  this  view  cannot,  perhaps,  be  maintained,  as 
it  is  inconsistent  with  the  necessary  supremacy  of  the  legislature 
over  all  its  corporate  and  unincorporate  bodies,  divisions,  and  parts, 
and  With  several  well-considered  adjudications.' 

ness   entrusted   to   it.     Township   of  tion  of  the  school  house ;   that  it  waa 

Churchill  v.  Township  of  Cummings,  51  within  the  power  of  the  legislature  to 

Mich.  446.  ^  The  l^islature  may  make  vest  in  the  city  the  school  property  in 

such  provisions  as  it  sees  fit  in  relation  the  annexed  territory  without  provid- 

to  the  apportionment  of  the  property  ing  for  compensation  to  the  township, 

and   the  debts  of    the   mumcipality.  as  the   township   held   title   only  as 

Tisbuiy  v.  West  Tisbuiy,  171  Mass.  201.  trustee  and  the  State  might  change  the 

^  Indianapolis    School    Gom'rs    v.  trustee  at  pleasure.    A  provision  that. 

Center  Township,  143  Ind.  391.     In  if  an  incorporated  town  be  annexed  to 

this  case  territory  was  annexed  to  a  another,   tne   town   so  annexing   the 

city  which  contained  a  school  house  other  shall  be  bound  for  all  its  debts 

and  lot  belonffinff  to  the  school  town-  and    liabilities,    has    no    application 

ship   from   which   the   territory   was  where  unincorporated  territory  is  taken 

taken.    The  statute  vested  in  the  city  in  by  annexation.    Carpenter  v.  Cen- 

authorities  the  school  property  in  the  tral  Covington,  119  Ky.  785. 
annexed  territory   without   providing        '  Hampshire  v.  Franklin,  16  Mass. 

for  compensation  to  such  township  and  76 ;  Windnam  v.  Portland,  4  Mass.  384, 

without  providing  for  the  assumption  390;     Bowdoinham   v.    Richmond,   6 

or  payment  of  unpaid  debts  contracted  Me.  112,  holding  that  subsequent  l^gis- 

by  the  township  m  the  erection  of  the  lation  could  not  change  the  apportion- 

school  house.     It  was  held  that  such  ment  of  the  debts  between  an  old  town 

annexation  and  transfer  of  property  and  one  created  from  it,  since  such  an 

did  not  give  any  right  of  action  to  the  apportionment  was  in  the  nature  of  a 

township  agunst  the  city  for  the  value  contract.     But  see  ante,  chap.  iv.  §{ 

of  the  property,  or  for  any  part  of  the  107,  123 

impaid  indebtedness  of  the  township        '  Layton  v.  New   Orleans,  12  La. 

for  the  purchase  of  the  lot  or  the  erec-  An.  515,  cited  ante,  §  106 ;    Laramie 
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§  361  (190).  Oorporate  Seal;  Power  to  adopt  and  alter. —The 
charters  of  municipal  corporations  usually  contain  a  clause  authoriz- 
ing them  to  have  and  use  a  common  seai,  and  to  alter  the  same  at 
pleasure.  Without  an  express  grant  it  is,  however,  incident  to  every 
corporation  to  adopt  and  use  a  corporate  seal.  The  essential  impor- 
tance which  the  common  law  anciently  attached  to  scab,  and  the 
modem  relaxation  of  the  rule,  are  well  known.  Respecting  seals, 
the  same  general  principles  apply  to  private  and  to  municipal  corpo- 
rations. Thus,  a  corporation  of  the  latter  class  would  doubtless  be 
bound  equally  with  a  private  corporation  by  any  seal  which  has  been 
atithorUaiively  affixed  to  an  instrument  requiring  it,  though  it  be  not 
the  seal  regularly  adopted.^  On  the  other  hand,  it  would  not  be 
bound  by  the  afBxing  of  either  the  regular  or  temporary  seal  by  a 
person  not  legally  and  duly  authorized.^  So,  under  the  modem 
doctrine,  a  corporation  can  do  an  act  in  pais  by  an  attomey  in 
fact,  and  such  attomey  need  not  necessarily  be  appointed  under 
seal.' 


County  V.  Albany  CJounty,  92  U.  8.  307 ; 
Johnson  v.  San  Diego,  109  Cal.  468, 
quoting  and  approving  text;  Laramie 
(Jounty  V.  Albany  County,  92  U.  S.  307 ; 
Mount  Pleasant  v.  Beckwith,  100  U.  S. 
514;  Willimantic  School  Society  v. 
First  School  Society,  14  Conn.  457; 
Scituate  v.  Weymouth,  108  Mass.  128; 
Guilford  v.  Chenango  County  Super- 
visors, 13  N.  Y.  143;  Oml  Tp.  v, 
Woodcliflf,  61  N.  J.  L.  107,  quoting  and 
approving  text;  Dunmore's  Appeal, 
52  Pa.  St.  374.  In  this  last  case  one 
borough  was  divided  into  four,  and  the 
legislature  was  held  to  have  the  power 
afterwards  to  provide  far  an  equitable 
adjustment  of  the  indebtedness  among 
them  all,  by  commissioners  to  be 
appointed  by  a  designated  court,  and 
from  whose  determination  no  appeal 
was  allowed.  As  to  extent  of  l^sUi- 
tive  control  over  public  and  municipal 
corporations,  and  their  rights,  liabilities, 
propertv,  and  contracts,  see  anlSj  chap. 
IV.  ana  cases  there  cited;  Cooley, 
Const.  Lim.  193, 231, 232 ;  ante,  §§  338, 
339 ;  post,  chapter  on  Taxation. 

»  Middlebury  Bank,  &c.  v.  R.  &  W. 
Railroad  Co.,  30  Vt.  159,  per  RedMd, 
C.  J. ;  Tenney  v.  Lumber  Co.,  43  N.  H. 
343;  Mill  Dam  Foundry  v.  Hovey,  21 
Pick.  (Mass.)  417;  Porter  v.  Andro- 
scoggin &  K.  R.  Co.,  37  Me.  349 ;  AngeU 
&  Ames,  Corp.  §  217 ;  Phillips  v.  Coffee, 
17  111.  154 ;  Stebbins  v.  Memtt,  10  Cush. 
(Mass.)  27;    Charleston  v.  Moorhead, 


2  Rich.  Law  (S.  Car.),  430;  Grant  on 
Corp.  59,  and  cases ;  and  note  author's 
opinion  and  his  doubt  as  to  the  ex- 
istence of  any  common  law  right  to 
change  the  common  seal  An  impres- 
sion of  a  corporate  seal  stamped  upon 
and  into  the  substance  of  the  paper  con^ 
taining  the  instrument  is  suffldent, 
without  wafer  or  wax.  Hendee  v.  rinker- 
ton,  14  Alien  (Mass.),  381. 

*  Koehler  v.  Iron  O).,  2  Black,  715; 
Bank  of  Ireland  v,  Evans,  32  £ng.  Law 
&  £q.  23.  ''  But  where  a  coiporation  is 
created  by  an  act  far  particular  pur- 
poses toith  special  powers^  then  another 
question  arises;  their  deed,  though 
under  their  corporate  seal,  and  that 
regularly  affixed,  does  not  bind  them 
if  it  appear  by  the  express  provisions 
of  the  statute  creating  the  corporation, 
or  by  necessary  or  reasonable  inference 
from  its  enactments,  that  the  deed  was 
uUra  vires;  that  is,  that  the  legislature 
meant  that  such  a  deed  should  not  be 
made."  Per  Parke,  B.,  in  South  York- 
shire Railway  Co.  v.  Great  Northern 
Railway  Co^  9  Ex.  55,  84;  adopted 
by  Martin,  B.,  in  Payne  v.  Brecon,  3 
H.  &  N.  572,  579.  See  also  Holdsworth 
V.  Dartmouth,  11  A.  &  E.  490;  Regina 
V.  Lichfield,  4  Q.  B.  891, 893 ;  Pallister  v. 
Gravesend,  9  C.  B.  744,  774 ;  Nowell  v. 
Worcester,  9  Ex.  457 ;  Kendall  v.  King, 
17  C.  B.  483. 

»  Curry  v.  Mobile  Bank,  8  Porter 
(Ala.),  360;  Lathrop  v.  Bank  of  Scioto, 


Digitized  by 


Google 


§  363  COBPORATE  SEAL  631 

§  362  (191).  Seal,  how  proved.  — The  seal  of  a  private  corpo- 
ration attached  to  an  instrument  does  not  prove  Us  ovm  avthen^ 
ticity;  but  it  should  be  shown  by  evidence  aliunde  to  be  really 
the  seal  of  the  corporation.^  The  same  doctrine  is,  probably, 
applicable  to  the  seal  of  a  municipal  corporation,  except  where 
changed  by  charter  or  statute,  although  it  seems  that  it  is  usual  in 
England  to  allow  deeds  and  other  instruments  relating  to  real 
estate  to  go  to  the  jury  when  authenticated  by  the  corporate  seals 
of  London,  Edinburgh,  or  Dublin,  —  these  being  corporations  of 
great  antiquity,  or  recognized  by  the  legislature.^  The  corporate 
seal  attached  to  an  instrument,  attested  by  the  signatures  of  the 
proper  officers,  is  prima  facie  but  not  conclusive  evidence  that  it 
was  lawfully  placed  there,  and  that  the  instrument  is  the  act  of 
the  corporation.' 

§  363  (192).  Seal,  where  not  Necessary.  —  The  modem  rule  is 
that  corporations  may  be  bound  by  contracts  not  under  seal,  and  the 
circumstances  under  which  they  will  be  bound  have  been  stated  by 
Story,  J.,  in  terms  which  have  been  approved  by  the  courts  of  nearly 
every  State  in  the  Union.  "Wherever  a  corporation  is  acting  within 
the  scope  of  the  legitimate  purposes  of  its  institution,  all  parol  con- 
tracts made  by  its  authorized  agents  are  express  promises  of  the 
corporation ;  and  all  duties  imposed  on  them  by  law,  and  all  benefits 
conferred  at  their  request,  raise  implied  pronuses,  for  the  enforce- 
ment of  which  an  action  lies."  ^ 

8  Dana  114;  Abbey  v.  Billups,  35  Miss.  35  Iowa,  243;    Smeltzer  v.  White,  92 

618.  U.  a  390. 

*  Den  V.  Vreelandt,  7  N.  J.  L.  352 ;  *  Bank  of  Columbia  v.  Patterson,  7 
Gilbert,  Ev.  19;  Jackson  v,  Pratt,  10  Cranch  TU.  S.),  299, 306;  Bank  of  Corn- 
Johns.  (N.  Y.)  381 ;  Moises  v.  Thorn-  monwealth  of  Kentucky  v,  Wister,  2 
ton,  8  Term  R.  303;  Charleston  v.  Pet.  (U.S.)  318;  Davenport  v.  Peoria, 
Moorehead,  2  Rich.  (S.Car.)  Law,  430;  &c.  Insurance  Co.,  17  Iowa,  276;  Ring 
Foster  v.  Shaw,  7  Serg.  &  Rawle  (Pa.),  v.  Johnson  County,  6  Iowa,  265;  Over 
163;  lb.  318;  Mann  v.  Pentz,  2  Sandf.  v.  Greenfield,  107  Ind.  231.  See  fur- 
Ch.  (N.  Y.)  257.  ther  chapters  on  Contracts  and  Prop- 

*  Per  Kinsey,  C.  J.,  Den  v,  Vreelandt,  erty,  poaty  §§  793, 161 1 .  Corporate  seal 
7  N.  J.  L.  352.  affixed  to  the  note  of  the  corporation 

'  Lievering  v,  Memphis,  7  Humph,  makes  it  a  specialty,  having  in  this  re- 

(Tenn.)  553 ;    Memphis  v.  Adams,  9  spect  the  same  e£Fect  as  the  seal  of  a 

Heisk.    (Tenn.)   518 ;    Abbott,   Corp.  natural  person.   Clarke  v.  Farmers',  &c. 

Digest,  tit.  Seal,  p.  725,  $  56,  and  the  Co.,  15  Wend.  (N.  Y.)  256;    Ih,  265; 

many  cases  there  cited;    Benedict  v.  Benoist   v.    Carondelet,   8    Mo.    240; 

Denton  Walk.  Ch.  (Mich.)  336 ;  South  Sturtevant  v,  Alton,  3  McLean,  393. 

Yorkshire  &  R.  D.  R.  Co.  v.  Northern  But  corporate  seals  attached  to  muni- 

R.,  9  Excheq.  55,  84 ;  Musser  v.  John-  cipal  bonds  payable  to  order  or  bearer 

son,  42  Mo.  74.    In  /otoa,  the  county  seal  do  not  destroy  or  affect  their  negoti- 

held  to  be  essential  to  the  validity  of  a  ability.   See  poatf  chapter  on  Municipal 

county  warrant.    Prescott  v.  Gonser,  34  Bonds.     Lease  held  void  for  want  of 

Iowa,  175-178;   Springer  v.  Clay  Co.,  the  corporate  seal.    Kinzie  v.  Chicago, 
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3  ni.  187.     But  otherwise  of  an  au-  Seal,     Mr.  Broom  gives  an  excellent 

thorized  agreement  by  an  agent  of  a  view  of  the  exceptions  to  the  rule  that 

corporation  to  sell  lajids   (Legrand  v,  corporations  must  contract  by  deed, 

Hampden,  &c.  College,  5  Mum.  (Va.)  as  recognized  and  established  by  the 

324),  or  authorized   assignment  of  a  modem    English    decisions.      Broom, 

lease.     Sanford  v.  Trenitett,  42   Mo.  Com.  on  Com.  Law,  562-^569.     Seals 

384.     Corporate   seal  to    conveyance  in  connection  with  municipal  bands, 

by  county  commissioners.     Bestor  v.  see    chapter    on    Mimicipal    Bonds, 

Powers,  7  111.  126.   Further,  see  Index,  po9t. 
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CHAPTER  XI 


MUNICIPAL   elections;     appointment   and    powers    of    OFFICERS 


Seetion 
Municipal  Popular  Elections  .  .  370 
Ballot;    Qualification  of  Voters; 

Residence 371 

Eligibility  to  Office 372 

Electing  Disqualified  Person  .  .  373 
Unauthorized  Election;  Notice  374,  375 
Effect    of    Illegal    Votes    being 

received 376 

Special  Tribunal  to  decide  Elec- 
tion  Contests  for   Municipal 

Offices      377,378 

Jurisdiction    of    the    Courts    of 

Law 379-381 

Special    Statutory    Jurisdiction 

held  to  exclude  quo  warranto   .     382 
Election;  Majority  of  Voters    .   .  383 
Power  to  create  and  appoint  Mu- 
nicipal Officers 384 

Power  to  create  Offices  ....  385 
Power  of  Coundl  to  prescribe  the 

Term  of  Office 386 

The  Mayor 387,  388 

Powers  and  Duties  of  City  Attor- 
ney or  Corporation  Counsel    .     389 
Police  Officers;   Power  to  make 

Arrests  upon  View    .   .   .    390,391 
Mode  of  Election;  Power  over  its 

own  Officers 392 

Presumption   of   Due   Appoint- 
ment     393 

Oath  and  Official  Bond    ....     394 
Oath  when  a  Condition  Prece- 
dent; Acts  of  (ie/octo  Officer     .  395 
Conditions  of  Official  Bond;  Vol- 
imtary    and    Conmion    Law 

Obligations 396 

Constitutionality  of  Civil  Sendee 

Laws 397 

Offices  provided  for  or  regulated 
by  the  Constitution 398 


Section 
Powers  and  Duties  of  Civil  Ser- 
vice Commissioners 399 

Offices  within  the  Operation  of 

Mimicipal  Civil  Service  Laws   .  400 
Appointments    in     Evasion    of 

Statutory  Requirements  .    .    .     401 
Practicability  of  Competitive  Ex- 
amination;    New    York    De- 
cisions      .*    402 

Confidential  Positions;    Rule  in 

New  York 403 

Exempt    Positions;     Heads    of 

Departments,  Deputies,  &o.     .     404 
Subordinate      Positions;       La- 
borers   405 

Probationaiy  Appointments    .   .     406 

Promotions 407 

Preference    on    honorably    Dis- 
charged Veterans 408 

Duration     of     Official     Term; 
Power  to  hold  over;    English 
Statutes  and  Decisions         409,  410 
American    Doctrine;     Right   to 

hold  over    -. 411 

Holding  over 412 

Right  to  hold  over  as  against  the 

State 413 

Vacancies  in  Municipal  Offices, 

when  filled 414 

Refusal  to  serve  in  Office     .    .    .     415 
Resignation  of  Municipal  Offices     416 
Implied  Resignation;  Incompati- 
ble Office     417 

Same  Subject.       Acceptance  of 

Resignation 418 

Incompatible  Public  Offices     .   .     419 
Abandonment  of  Office     ....     420 
Legislative  Control  of  Compensa- 
tion of  Municipal  Officers    .    .     421 
Compensation  of  Officers     .   .   .     422 


Digitized  by 


Google 


634 


MUNICIPAL  CORPORATIONS 


§370 


Power  of  Municipality  to  abolish 
Office,  or  to  rebate  Salary    .     423 

Same  Subject.  Exception  to  Rule 
resting  on  Contract 424 

Officers  and  Employees  distin- 
guished     425 

Extra  Compensation     .   .    .    426, 427 

Attachment  or  Garnishment  of 
Official  Salaries 428 

Recovery  of  Salary  after  Wrong- 
ful Removal  or  Exclusion  from 
Office 429 

Pensions  for  Municipal  Services; 
Constitutionality 430 

Pensions;  Legislative  Control 
over  lUght 431 

When  Right  to  Pension  accrues    432 

Liability  of  the  Officer  to  the 
Corporation  and  to  Others  .   .     433 

Liability  to  account  for  Mone3rB 
received 434 


flMtiOD 

Declarations  and  Admisaons  of 
Officers  as  Evidence 435 

Personal  Liability  for  Non-fea- 
sance of  Public  Duty    ....     436 

Personal  Liability  for  Non-fea- 
sance; Rule  in  New  York    .   .     437 

Individual  liabilit]^  for  Failure  to 
repair  Streets  and  Highways  .     438 

Personal  Liability  of  Officers  for 
Acts  Discretionary  or  qiuui  Ju- 
dicial in  their  Nature    ....     439 

Personal  Liability  for  Negligent 
or  Tortious  Acts;  Misfeasance     440 

Personal  Liability  of  Municipal 
Officers  for  Mioisterial  Acts  .       441 

Responsibility  for  Acts  of  Subor- 
dinates; respondeat  superior         442 

Liability  of  Officers  making  tdbra 
vires  Contracts 443 

Personal  Liability  for  Refusal  to 
levy  Tax 444 


§  370  (194).  Municipal  Popular  Bectlona. — Elections  must  be 
held  at  the  time  and  place  provided  by  the  charter  or  by  statute. 
Where  the  law  fixes  no  time,  but  leaves  the  time  and  place  to  be  fixed 
by  some  authority  named  therein,  it  is  essential  to  the  validity  of  the 
election  that  it  be  called  and  the  time  and  place  thereof  fixed  by  the 
agency  designated  by  law,  and  none  other;  as  where  the  mayor  and 
city  council  are  the  designated  authority,  neither  the  mayor  alone  nor 
the  council  alone  has  power  to  call  such  an  election ;  if  either  neglect 
its  duty,  mandamus  is  the  remedy.^ 


'  Stephens  v.  People.  89  HI.  337; 
Glencoe  v.  People,  78  111.  382;  Dickey 
V,  Hurlbut,  5  Gal.  343 ;  People  v,  Mur- 
ray, 16  Cal.  321 ;  People  v.  Harvey,  58 
Cal.  337 ;  Juker  v.  Commonwealth,  20 
Pa.  St.  484 ;  Melvin's  Case,  68  Pa.  St. 
333;  Knowles  v.  Yates,  31  Cal.  82; 
Clarke  v.  Hancock  County,  27  HI.  305 ; 
Miller  v,  English,  21  N.  J.  L.  317; 
Marshall  County  v.  Cook,  38  HI.  44; 
Marshall  v.  Kerns,  2  Swan  (Tenn.),  68 ; 
Force  v,  Batavia,  61  111.  99 ;  Foster  v. 
Scarf,  15  Ohio  St.  535;  Rittman  v. 
Payne,  68  Ark.  338.  As  to  mandamus 
to  compel  the  holding  of  an  election, 
see  -post^  §§  374^  1495.  If  such  an 
election  is  held  it  is  void,  and  cannot  be 
ratified  by  the  municipal  authorities. 
Stephens  v.  People,  89  111.  337.  An 
election  is  not  complete  and  the  candi- 
date is  not  qualifiea  to  serve  imless  the 
requirements  of  the  statutes  providing 


a  mode  for  determining  and  declaring 
the  result  of  the  election  have  been 
complied  with.  People  v.  Criss^,  91 
N.  Y.  616;  People  v.  North,  72  N.  Y. 
124. 

The  adoption  by  a  vote  of  the  elec- 
tors of  a  city,  at  an  election  dul^  called 
in  accordance  with  the  provisions  of 
the  city  charter,  of  an  act  relating  to 
schools,  pur&uant  to  the  provisions  of 
that  act,  is  not  void,  because  a  resolu- 
tion of  the  city  council  calling  the  elec- 
tion which  was  not  required  bv  any 
provision  of  the  statute  or  of  the  cnarter 
never  took  effect,  because  it  was  not 
legally  published.  National  Life  In- 
surance Co.  V,  Board  of  Education  of 
Huron,  27  U.  S.  App.  244.  An  election 
by  votes  not  put  by  the  mayor  as  re- 
quired by  the  statute  is  void.  State  v. 
Lasher,  71  Conn.  540.  An  election 
held  without  authority,  or  ^  a  time 
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§371(195).  BaUot;  Qnaliflcatioii  of  Voters;  SeBidonce.— 
Elections  by  the  people^  with  exceptions  in  a  few  States^  are  by  folded 
or  secret  ballot,  and  not  open  or  viva  voce}  The  qtudificakons  of 
dectora  or  voters  are  fixed  by  the  Constitution  and  laws,  and  cannot 
be  changed  by  any  ordinance  or  act  of  the  corporation.'  Residence 
for  a  certain  period  within  the  municipality  is  almost  invariably  re- 
quired in  express  terms,  as  one  of  the  qualifications  of  the  right  to 
vote  at  elections  therein  and  as  one  of  the  conditions  of  eligibility 
to  hold  a  municipal  office.  Non-residents  of  the  corporation  have, 
however,  been  held  competent  to  be  elected  to  office  when  residence 

not  authorised  by  law,  is  void.  Sibbald  These  Acts  contain  many  provisions 
V.  Brickell,  59  N .  J.  L.  420 ;  State  v.  which  are  worth  the  study  of  the  Ameiv 
Winter,  148  Ind.  177 ;  Ellis  v.  Grand  ican  lesisiator.  PoL  Science  Quarterly, 
Rapids,  123  Mich.  567.  The  authority  voL  iii.  664-676  (Deer.,  1888) ;  Ih, 
for  the  election  of  a  mayor  may  be  bv  voL  iv.  pp.  204  et  seq.  (June,  1889). 
necessary  implication.  Gilbert  v.  Crad-  Where  the  statute  requires  a  viva 
dock,  67  Kan.  346.  The  legislature  voce  vote,  election  by  secret  ballot  is 
may  provide  for  the  holding  of  an  not  void,  a  fair  and  free  expression  of 
election  before  the  current  term  ex-  the  popular  will  having  been  given, 
piles.  People  v.  Wright,  30  Colo.  439.  Q^nthiana  v.  Board  of  Education,  21 
A  provision  that  it  shall  be  the  duty  of  Ky.  Law  Rep.  731 ;  52  S.  W.  Rep. 
thecity  clerk  "in  person  or  by  deputy"  959.  Where  the  charter  provides  for 
to  attend  meetings  of  the  general  coun-  the  election  of  an  officer  oy  ballot,  a 
ciL  implies  the  power  to  create  the  htf-law  giving  to  Hank  baUoU  a  si^nifi- 
office  ot  deputy  clerk.  Lowry  v.  Lex-  cance  other  than  that  which  they  have 
ington,  113  Ky.  763.  at  common  law  is  void.    Such  ballots 

^  Cooley,  Const.  Lim.  chap.  xvii.  are  nullities,  and  cannot  be  considered 
598,  where  the  subject  of  popular  elec-  for  the  purpose  of  determining  the 
tions,  the  right  to  participate  therein,  number  of  votes  cast.  Murdoch  v. 
the  conditions  necessary  to  the  exercise  Strange,  99  Md.  89. , 
of  the  right,  the  xnanner  of  voting,  the  *  Petty  v.  Tooker,  21  N.  Y.  267; 
conduct  and  sufficiency  of  elections  are  Commonwealth  v,  Woelper,  3  Sen.  & 
satisfactorily  presented.  The  rules  and  Rawle  (Pa.),  29;  People  v.  Phillips, 
doctrines  deduced  from  the  cases  are,  1  Denio  (N.  Y.),  388 ;  Rex  v.  Spencer, 
in  ^neral,  applicable  to  popular  mu-  3  Burr.  1827;  Rex  v.  Mayor  ot  Wey- 
nicipal  elections.  Ante,  §  59.  A  ballot  mouth,  7  Mod.  371 ;  Newling  v.  Francis, 
implies  absdvU  secrecy,  and  where  the  3  T.  R.  189 ;  Rex  v,  Chitty,  5  Ad.  &  E. 
Constitution  of  a  State  declares  that  609 ;  Rex  v.  Bumstead,  2  B.  <fe  Ad.  699. 
''all  elections  by  the  people  shall  be  by  The  provision  of  the  Constitution  that 
ballot,"  the  legislature  cannot  by  law  ''every  male  person  twenty-one  years 
require  the  outside  of  the  ballot  to  be  old,  resident  in  the  State  twe^.ve  months 
numbered  so  as  to  correspond  with  the  and  in  the  county  thirty  days,  shall  be 
number  placed  opposite  the  name  of  an  elector,"  applies  in  corporated  cities, 
the  voter  on  the  poll  list.  Williams  v,  and  disables  the  legislature  from  re- 
Stein,  38  Ind.  89.  quiring  ninety  days'  residence  in  a  city 

In  1872  Parliament  passed  a  Ballot  as  a  qualification  for  voting  for  city 
Ad,  which  with  modifications  is  em-  officers.  People  v.  Canaday  (charter 
braced  in  the  Mimicipal  Corporations  of  Wilmington),  73  N.  Car.  198 ;  anle. 
Act  of  1882,  45  and  46  Vict.  chap.  50,  §  59,  note;  post,  §  385.  A  charter  pro- 
referred  to  in  a  previous  chapter.  In  vision  requiring  the  registration  of  the 
1869  it  passed  a  Mimicipal  Corpora-  voters  in  a  city  held  constitutional, 
tions  Election  Act,  and  in  1872  the  Coi^  McMahon  v.  Savannah,  66  Ga.  217. 
rupt  Practices  (Municipal  Elections)  As  to  the  qualifications  of  voters  for 
Act,  and  in  1877  the  Municipal  Corpo-  city  officers  under  the  Constitution  of 
rations  New  Charters  Act,  and  in  1878  Rhode  Idand,  see  In  re  Newport  Char- 
the  Registration  Act,  by  which  the  sub-  ter,  14  R.  I.  655. 
ject  of  elections  is  minutely  regulated. 
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was  not  expressly  required,  but  the  decisions  cannot,  perhaps,  be 
said  to  conclude  the  point,^  and,  if  extended  to  the  higher  offices, 


^  Municipal  officers  may  be  elected 
from  non-residents  of  the  corporation 
when  there  is  no  statute  or  Constitution 
prohibiting  it,  particularly  when  the 
office  to  be  filled  is  one  requiring  pro- 
fessional skilly  and  not  representative 
or  legislative  m  its  character.  State  v, 
Blanchard  (citv  surveyor),  6  La.  An. 
515.  The  conclusion  was  reached  with 
hesitation,  but  the  whole  court  con- 
curred, lb, ;  State  v.  George,  23  Fla. 
585.  So  in  State  v.  Swearingen,  12  Ga. 
23,  it  was  decided  where  the  charter  of 
the  town  provided  "for  the  election  of 
city  officers  by  the  people  of  the  city 
qualified  to  vote,"  and  was  silent  as  to 
requiring  the  oJQBcers  to  be  residents, 
that  a  person  might  legally  be  elected 
and  Qualified  who  was  not  a  resident  of 
the  place. 

Residence  as  a  qualification  for 
municipal  office.  See  Commonwealth 
V,  Jones,  12  Pa.  St.  365.  As  to  resi- 
dency and  inhabitancy,  and  who  are 
residents.  Cohen  v.  Wigfall,  8  Rich. 
Law,  237;  2  76.  489;  Gildersleeve  v. 
Alexander,  2  Speer  (S.  Car.),  298; 
Seay  v.  Hunt,  55  Tex.  545. 

In  England,  by  the  Municipal  Cor- 

aations  Act  (§  9),  inhabitant  house- 
ders  resident  within  the  borough. 
or  within  seven  miles  of  the  boroughf  ana 
rated  to  the  relief  of  the  poor,  are  made 
buigesses  or  citizens.  Before  that  act 
was  passed,  residence  in  the  freeman  or 
citizen  was  sometimes  required  to  ren- 
der him  eligible  to  office,  although  non- 
residents, wherever  residing,  might,  by 
a  similar  perversion  of  the  purposes  of 
a  municipal  corporation,  be  admitted 
to  freedom  or  membership,  imless  ex- 
pressly restrained  by  the  charter ;  and 
if  residence  was  expressly  required  as  a 
condition  of  eligibifity,  it  was  not  neces- 
sary that  the  officer  should  continue  to 
reside  in  the  place  while  holding  the 
office.  Not  onlv  so,  but  it  was  held 
that  where  residence  was  necessary  as 
a  qualification  during  office,  it  was  not, 
by  implication,  necessarv  that  the  per- 
son elected  should  have  been  a  resident 
at  the  time  of  the  election.  And  when 
inhabitancy  was  requisite,  it  meant  not 
merely  residence,  but  keeping  a  house 
within  the  place,  and  paying  scot  and 
lot.  Willcock  on  Munic.  Corp.  188,  pi. 
472;  lb,  191,  pi.  481;  lb,  193,  488; 
Rex  V.  Monday,  Cowp.  530;  Rex  v. 
Malet,  2  Barnard.  408;   Rex  v,  Cam- 


bridge, 4  Burr.  2008;  Rex  v.  Heath, 
1  Barnard.  417.  These  rules  seem  to 
the  author  of  very  doubtful  applica- 
tion in  this  country,  since  here  all  of 
the  inhabitants  are  members  of  the 
corporation,  and  non-residents  cannot 
become  such.  See  on  this  point  opinion 
of  Read,  J.,  in  People  v,  Canaday,  73 
N.  Car.  198.  Ante,  chap.  i.  And,  in 
general,  it  may  be  said  that  a  person 
IS  an  inhabitant  or  resident  who  has  his 
domicile  or  home  in  the  place ;  but  it  is 
foreign  to  the  purpose  of  this  work  to 
enter  into  the  difficult  questions  which 
have  arisen  with  respect  to  residency 
and  domicile.  Hinds  v.  Hinds,  1  Iowa, 
36;  Story,  Confl.  Laws,  {  43:  Putnam 
V.  Johnson,  10  Mass.  488;  Thomdike 
i;.  Boston,  1  Met.  (Mass.)  245.  Public 
officers  vacate  their  office  by  permanent 
removal  from  territorial  limits  of  the 
corporation.  Barre  v,  Greenwich,  1 
PicK.  (Mass.)  120;  Rumsey  v.  Camp- 
ton,  16  N.  H.  567 ;  Giles  v,  Sanbomton 
School  District,  31  N.  H.  304;  infra, 
§  420.  But  a  temporary  removal  with 
an  intention  to  return  will  not,  of  itself, 
have  this  effect.  Van  Orsdall  v.  Hazard, 
3  Hill  (N.  Y.),  243;  People  v.  Metro- 
politan Police  Board,  19  N.  Y.  188; 
Lyon  t7.  Commonwealth,  3  Bibb  (&.)» 
430;  Rex  v.  Exeter,  Comb.  197;  Han- 
non  V,  Grizzard,  89  N.  Car.  115. 

In  the  province  of  Ontario,  the  in- 
habitarvts  of  each  city,  town,  &jc,  are 
incorporated.  See  the  MunicitNEd  Act, 
55  Vict.  chap.  42.  §  3.  In  Biggar's 
Municipal  Manual  (Canada,  1900), 
p.  36,  It  is  said  that  an  "inhabitant" 
of  a  place,  speaking  generally,  is  one 
who  nas  his  permanent  home  there 
(citing  Rex  v,  Mitchell,  10  East,  511). 
But  the  word  has  not  per  se  any  definite 
legal  meaning,  and  it  must  be  explained 
extrinsically  bjr  reference  to  the  context 
and  to  the  objects  of  the  document  in 
which  it  occurs  (citing  Rex  i;.  Mashi- 
ter,  6  Ad.  d;  E.  153;  Rex  v.  Davie,  6 
Ad.  &  E.  374).  As  to  when  a  party 
can  be  said  to  be  a  resident  of  a  mu- 
nicipality, see  Attomey-Creneral  v. 
Parker,  3  Atk.  576;  Etherington  v. 
Wilson,  L.  R.  1  Ch.  Div.  imJlOne v. 
Foxwell,  L.  R.  3  Ch.  Div.  518;  Biff- 
gar's  Municipal  Manual  (Canada,  1900), 
p.  121.  A  man  cannot,  within  the 
meaning  of  the  municipal  laws  of 
Canada,  be  said  to  be  resident  in  two 
municipalities  at  the  same  time.   Man 
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are  hardly  consistent  with  the  fundamental  idea  of  municipal  or 
local  self-government 


§  372.  KUgibiUty  to  Office.  —  Where  there  is  no  condiivtimud 
provision  on  the  subject  the  legislature  has  the  power  to  prescribe 
qualifications  for  office.^  But  the  power  of  the  legislature  in  this  re- 
spect is  not  unlimited.  The  conditions  or  qualifications  must  be 
reasonable  and  capable  of  being  performed.  The  legislature  cannot 
establish  arbitrary  exclusions  from  oflBce.*  The  reasonableness  of  the 
qitalificaiion  which  may  be  attached  to  eligibility  is  necessarily  to  be 
determined  by  its  relation  to  the  office  and  its  duties.  It  may  be  said 
that  it  is  impossible  to  conceive  eligibility  to  office  without  some 
qualification  therefor.  No  person  can  be  regarded  as  eligible  to 
office  unless  he  is  of  sufficient  age  and  mental  capacity.  Sex  and 
alienage  are  also  usually  regarded  as  grounds  of  disqualification,  and 
women  and  aliens  are  usually  excluded  from  office.  Other  qualifi- 
cations which  are  generally  regarded  as  properly  attached  to  eli- 
gibility for  office  are  residence  within  the   municipaUty,'  owner- 


V.  Vienna,  10  Upper  Can.  L.  J.  275. 
A  man's  residence  is  where  his  home 
is  situate,  —  where  his  family  live. 
King  V.  North  Curry,  4  B.  A  C.  959; 
Powell  V.  Guest,  18  C.  B.  n.  b.  72; 
Reg.  V.  Norwood,  L.  R.  2  Q.  B.  459; 
Reg.  V.  Evans,  31  Ontario  Rep.  448. 
An  occasional  absence  from  his  home 
to  attend  to  business  in  another  mu- 
nicipality does  not  make  his  home 
less  nis  residence.  Withom  v,  Thomas, 
7  M.  <&  G.  1.  Where  A  had  a  dwelline- 
house  at  Bowmanville,  where  his  wife 
and  family  lived,  but  had  a  saw-mill 
and  store  and  was  postmaster  in  the 
township  of  Cartwnght,  which  occa- 
sioned nim  frequently  to  visit  that 
place,  and  who,  while  there,  used  to 
board  with  one  of  his  men  in  a  house 
owned  by  himself,  held,  that  after  vot- 
ing in  Bowmanville,  he  had  no  right 
to  vote  in  Cartwnght.  Queen,  ex  rd. 
Taylor,  v.  Ctassar,  11  Upper  Can.  Q.  B. 
461 ;  infra,  $  375,  note.  Mere  colorable 
residence  is  m  no  case  sufficient.  King 
V.  Duke  of  Richmond,,  6  T.  R.  560. 
Each  case  must,  to  a  great  extent,  de- 
pend on  its  own  circumstances.  As  to 
what  is  sufficient,  see  King  v,  Sargeant, 
5  T.  R.  466 ;  Bruce  v.  Bruce,  2  B.  &  P. 
229:  King  v.  Mitchell,  10  East,  511; 
Withom  V.  Thomas,  7  M.  <&  G.  1 ;  Queen, 
ex  rd.  Forward,  v.  Bartels,  7  Upper 
Can.  C.  P.  533;  Queen  v.  Boycott,  14 
L.  T.  N.  8.  599 ;  Queen  v.  Exeter,  L.  R. 


4  Q.  B.  110 ;  Manninff  V.  Manning,  L.  R. 
2  f .  A  D.  223 ;  Taylor  v.  Parish,  Ac, 
L.  R.  6  C.  P.  309 ;  Bond  v,  St.  George, 
L.  R.  6  C.  P.  312;  Queen  v,  St.  Ives, 
L.  R.  7  Q.  B.  467 ;  Durant  v.  Carter, 
L.  R.  9  C.  P.  261 ;  Ford  v,  Tye,  L.  R. 
9  C.  P.  269 ;  Ford  v.  Hart,  L.  R.  9  C.  P. 
273;  Wilton  t;.  Fahnouth,  15  Me.  479; 
State  V,  Decasinova,  1  Tex.  401 ;  State 
V,  Frost,  4  Barring.  558;  Fry's  Elec- 
tion, 71  Pa.  St.  302. 

»  Peoples.  Piatt,  117  N.  Y.  159; 
People  V.  Purdy,  154  N.  Y.  439; 
People  v.  Coler,  173  N.  Y.  103. 

«  Barker  v.  People,  3  Cow.  (N.  Y.) 
686;  Rogers  v.  Common  Coimcil  of 
BufiFalo,  123  N.  Y.  173 ;  Rathbone  v, 
Wirth,  150  N.  Y.  459 ;  People  v.  Coler, 
173  N.  Y.  103. 

»  People  V.  Piatt,  117  N.  Y.  159, 
aff'g  50  Hun  (N.  Y.),  454.  Where  a 
statute  prescribes  ''residence"  as  a 
qualification  for  the  enjoyment  of  a 
privilege  or  the  exercise  of  a  franchise, 
the  word  is  equivalent  to  the  palace  of 
domicile  of  the  person  who  claims  its 
benefits.  People  v,  Piatt,  1 17  N.  Y.  159, 
aflf'g  50  Hun  (N.  Y.),  454.  Provision 
for  residence  in  ward  from  which  an 
alderman  is  elected  and  provision  that 
office  shall  be  vacant  on  nis  ceasine  to 
be  an  inhabitant  construed,  and  held 
to  mean  that  representatives  shall  be 
and  remain  actual  residents  of  the 
wards  they  represent  and  not  merely 
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ship  of  property  of  a  reasonable  amount,  payment  of  taxes,  and  the 
like,*  These  matters  are  generally  regarded  as  proper  conditions  to 
be  attached  to  eligibility  to  oflSce.  Other  qualifications  are  also  fre- 
quently required  which  are  plainly  reasonable  and  proper.  Thus 
it  is  not  unusual  to  declare  a  person  to  be  ineligible  to  office  if  he 
already  holds  another  office.'  Similarly,  persons  convicted  of  a 
crime  may  be  declared  to  be  incompetent  to  hold  office." 

The  qualifications  or  conditions  which  are  to  be  regarded  as  unr 
rea>sonable  and  beyond  the  power  of  the  legislatiu*e  to  impose,  may 
be  said,  in  general,  to  be  such  as  are  based  upon  political  opinions  or 
party  affiliations,  and  as  are  in.  their  nature  political  or  religious  tests 
and  other  arbitrary  disqualifications  which  have  no  relation  to  the 
personal  fitness  of  the  candidate  or  his  membership  in  the  corpora- 
tion, or  lack  of  interest  in  its  affairs.^     If,  by  stattUe,  conditions  or 


constructive  residents.  People  v.  Ball- 
horn,  100  111.  App.  671.  To  the  same 
effect,  see  State  v,  Orr,  61  Ohio,  384. 
Residence  in  a  territory  for  three  years 
immediately  preceding  the  annexatUm 
of  the  territory  to  a  city  makes  a  candi- 
date eligible  to  a  city  office  where  three 
years*  residence  in  the  city  is  required  by 
statute.    Gibson  v.  Wood,  105  Ky.  740. 

»  State  V,  Williams,  99  Mo.  291; 
Stater;.  Berkeley,  140  Mo.  184 ;  State  v. 
Page,  140  Mo.  184. 

«  People  V.  Purdy,  154  N.  Y.  439, 
aff'g  21  N.  Y.  App.  Div.  66.  A  statu- 
tory provision  making  the  mayor  and 
aldermen  ineligible  for  re-election  in 
case  of  an  unauthorized  increase  of 
municipal  indebtedness  is  penal  in  its 
nature,  and  must  be  strictly  con- 
strued.   State  V.  Cavett,  78  Miss.  851. 

•  In  Barker  r.  People,  3  Cow.  (N.  Y.) 
686,  701,  it  was  held  that  the  legislature 
might  constitutionally  provide  that  a 
person  convicted  of  duelling  should  be 
incapable  of  holdms  or  being  elected 
to  any  position  of  profit,  trust,  or 
emolument  under  the  State.  Sanford, 
Chancellor,  said:  "While  many  nghts 
are  consecrated,  as  universal  and  in- 
violable, the  right  of  eli^bility  to 
office  is  not  so  secured.  It  is  not  one 
of  the  express  rules  of  the  Constitution 
and  is  not  declared  as  a  ri^ht,  or 
mentioned  in  terms  as  a  principle,  in 
any  i>art  of  the  instrument.  Important 
as  this  right  is,  it  stands  as  the  right  to 
life  itself  stands,  subject  to  the  general 
power  of  the  legislature  over  crimes 
and  punishments.  As  a  right  flowing 
from  the  Constitution,  it  cannot  be 
taken  away  by  any  law  declaring  that 


classes  of  men  or  even  a  single  person 
not  convicted  of  a  public  o£fence  shall 
be  ineligible  to  public  stations ;  but  as 
a  right  not  expressly  secured  by  the 
Constitution,  it  may  be  taken  from 
convicted  criminals  when  the  legisla- 
ture in  their  plenary  power  over 
crimes,  deem  such  a  deprivation  a 
necessai^  punishment.  To  say  this  is 
to  say,  m  substance,  that  the  right  in 
question  ma^r  be  forfeited  by  crimes 
when  the  le»slature  so  direct."  But 
a  crime  which  subjects  the  party  to  a 
disqualification  to  hold  office  in  case 
he  is  convicted  of  such  crime,  must  be 
an  infamous  crimen  and  it  has  been 
held  that  a  provision  of  a  civil  service 
law  which  provides  that  any  person 
convicted  of  wilfully  or  cmpablv 
violating  any  of  its  provisions,  shall 
vacate  any  public  office  or  employ- 
ment which  he  may  hold,  and  shall  be 
incapable  of  holding  any  office  or 
public  employment  for  five  years,  is 
unconetitutional  in  so  far  as  it  attacnes 
the  penalty  upon  a  trial  or  hearing 
other  than  a  trial  upon  indictment. 
People  v.  Kipley,  171  111.  44,  73. 

«  Dapper  v.  Smith,  138  Mich.  104. 
A  statute  which  requires  positions  in 
the  police  and  fire  departments  in 
cities  to  be  filled  by  selection  from  two 
leading  political  parties  in  tne  cities 
held  to  be  unconstitutional.  Evan»- 
ville  V.  State,  118  Ind.  426.  A  statute 
providing  thaH^  the  members  of  a 
Doard  shall  be  elected  in  equal  numbers 
from  the  two  political  parties  represented 
in  the  common  council  is  unconstitu- 
tional in  that  it  disqualifies  all  other 
citizens  from  holding  the  office  and 
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qualifications  are  attached  to  eligibility  to  office,  these  conditions 
must,  as  a  rule,  exist  at  the  time  of  the  election;  the  candidate  can- 
not, siabsequently  to  the  election,  bring  himself  within  the  eligible 
class,  —  e.  g.  by  resigning  an  incompatible  office,  —  and  thereby  be- 
come entitled  to  the  office.* 


prescribes  party  adhesion  or  attach- 
ment to  certain  political  opinions  as  a 
test  for  holding  office  in  addition  to 
the  constitutional  oath.  People  v. 
Hurlbut,  24  Mich.  44 ;  Attorney-General 
t7.  Board,  &c.  of  Detroit.  58  Mich.  213. 
A  provision  of  a  city  charter  relating 
to  the  police  boarcl  "that  no  black 
Republican  or  endorser  or  supporter 
of  the  Helper  Book  shall  be  appointed 
to  any  office  under  such  board"  held 
to  be  unconstitutional  and  invalid. 
Baltimore  v.  State  Board  of  Police,  15 
Md.  376,  379.  Under  the  Virginia 
Constitution  the  legislature  cannot 
prohibit  the  active  participation  in 
politics  of  office-holders.  Louthan  v. 
Commonwealth,  79  Va.  196.  A  pro- 
vidon  in  a  statute  that  a  person  snail 
not  he  digible  to  the  office  of  police 
commissioner  of  a  city  ''unless  at  the 
time  of  his  election  he  is  a  member  of 
the  political  party  or  organization 
having  the  highest  or  next  highest 
representation  in  the  common  council," 
is  unconstitutional  as  prescribing  a 
politioal  test  as  a  qualification  and 
making  party  adhesion  a  condition  of 
holding  office.  Rathbone  v,  Wirth,  150 
N.  Y.  459,  484,  afif'jg  6  N.  Y.  App.  Div. 
277.  It  has  been  held  that  l^slation 
which  creates  a  board  of  civil  service 
commissioners  consisting  of  three  per- 
sons and  which  provides  that  not  more 
than  two  of  tne  persons  appointed 
shall  be  taken  from  the  same  poliHcal 
party  does  not  amount  to  an  arbitrary 
exclusion  from  office,  or  to  a  general 
regulation  requiring  qualifications  not 
mentioned  in  the  Constitution  of  the 
State,  nor  does  it  establish  an  arbitrary 
exclusion  from  office.  Rogers  v.  Com- 
mon Council  of  Buffalo,  123  N.  Y.  173. 
See  also  People  v.  Hoffman,  116  111. 
587 ;  Patterson  v.  Barlow,  60  Pa.  St.  54. 
In  New  Yorkf  it  has  been  held,  by  a 
divided  court,  that  the  legislature  can- 
not provide  that  the  chief  of  police  of  a 
city  who  has  been  removed  from  office 
by  an  exercise  of  a  discretionary 
power  of  removal  vested  in  the  mayor 
of  the  citv  or  the  governor  of  the  State, 
thaU  not  he  digible  to  reappointment  to 
the  same  office.  People  v,  Coler,  173 
N  .Y.  103,  aff'g  71 N.  Y.  App.  Div.  584. 


*  Searcy  v.  Grow,  15  Cal.  117; 
People  t?.  Leonard,  73  CaL  230 ;  Sheehan 
V,  Scott,  145  Cal.  684;  Reynolds  v. 
State,  61  Ind.  392,  404;  State  v. 
Bemenderfer,  96  Ind.  374,  376; 
Vogel  V.  State,  107  Ind.  374 ;  Carroll  v. 
Green,  148  Ind.  362,  364;  Territory 
V.  Smith,  3  Minn.  240;  Taylor  v. 
Sullivan,  45  Minn.  309;  State  v. 
Williams,  99  Mo.  291,  302;  State  i;. 
McMillen,  23  Neb.  385 ;  State  v.  Boyd, 
31  Neb.  682,  707;  State  v.  Moores,  52 
Neb.  770,  786,  796;  State  v.  Clarke, 
3  Nev.  566,  570;  People  v,  Purdy,  154 
N.  Y.  439 ;  aff'g  21  N.  Y.  App.  Div.  66 ; 
Trask,  Matter  of^  81  N.  YT  App.  Div. 
318.  But  sometmies  the  term  "eligi- 
ble" is  construed  as  limited  to  the 
capacity  to  take  and  hold  office,  and  not 
to  the  capacity  to  be  elected.  See 
Smith  V,  Moore,  90  Ind.  294 ;  Gosman 
V.  State,  106  Ind.  203;  Brown  v. 
Goben,  122  Ind.  113;  Shuck  v.  State, 
136  Ind.  63;  State  v.  Van  Beek,  87 
Iowa,  569;  Privett  v.  Bickford,  26 
Kan.  52;  State  t?.  Murray,  28  Wis.  96 ; 
State  V.  Trumpf^  50  Wis.  103.  The 
legislature  may,  m  its  discretion,  pre- 
scribe that  the  conditions  or  (iuaiinc&- 
tions  for  office  which  it  requires  shall 
exist  at  the  time  of  dection,  thus  attach- 
ing the  qualification  to  the  right  to  re- 
ceive the  votes  of  the  electors.  State  v. 
Williams,  99  Mo.  291, 302.  In  Afissourt, 
by  statute,  payment  of  taxes  has  been 
made  a  conoition  of  election  and  non- 
payment until  after  the  election  has 
been  held  to  render  the  election  void. 
State  V.  Page,  140  Mo.  184.  See  also 
State  V.  Berkeley,  140  Mo.  184. 

The  intention  of  a  statute  providing 
that  "no  trustee  of  a  school  district 
shall  be  digible  to  the  office  of  super- 
visor of  any  town  or  ward  in  this  State  " 
is  that  the  electors  in  making  choice  of 
a  person  for  the  office  of  supervisor 
must  be  confined  to  the  selection  of 
such  persons  only  as  are  not  then  imder 
any  legal  disqualification  to  exercise 
its  powers  and  perform  its  duties ;  the 
qualification  attached  to  eligibility 
applies  to  the  capacity  of  the  candidate 
for  election  as  well  as  to  holding  of  the 
office.  Hence  a  trustee  of  a  school 
district  is  incapable  of  being  elected 


Digitized  by 


Google 


640 


MUNICIPAL  CORPORATIONS 


373 


§  373  (196).  Bleetiiig  Disqoalifled  Person.  — The  choice  of  a 
disqiudified  person  is  ineffectual.  Thus,  if  the  law  requires  free- 
holders to  be  chosen  for  certain  offices,  the  election  of  a  person  not 
a  freeholder  is  void.^  But  unless  the  votes  for  an  ineligible  person 
are  expressly  declared  to  be  void  the  effect  of  such  a  person  receiv- 
ing a  majority  of  the  votes  cast  is,  according  to  the  weight  of  Ameri- 
can authority,  and  the  reason  of  the  matter  (in  view  of  our  mode 
of  election,  without  previous  binding  nominations,  by  secret  ballot, 
leaving  each  elector  to  vote  for  whomsoever  he  pleases),  that  a  new 
election  must  be  held,  and  not  to  give  the  office  to  the  qualified 
person  having  the  next  highest  number  of  votes.' 


supervisor  as  well  as  of  holding  the 
omce,  and  no  li^ht  to  the  ofSce  is 
acquired  by  resigning  the  office  of 
trustee  after  having  received  a  majority 
of  the  votes  cast  for  the  office  of  super- 
visor and  before  qualifying  as  super- 
visor. People  V.  Purdy,  154  N.  Y.  439, 
aflf'g  21  N.  Y.  App.  ESv.  66.  See  also 
Matter  of  Trask,  81 N.  Y.  App.  Div.  318. 

The  board  of  convassers  in  canvassing 
the  vote  for  an  office  cannot  determine 
the  question  of  the  elignbilitv  of  the 
candidate  elected;  the  ooard  has  no 
power  to  determine  that  the  minority 
candidate  was  elected  because  of  dis- 
qualification of  the  candidate  receiving 
a  plurality  of  the  votes.  People  v. 
Board  of  C^vassers,  129  N.  Y.  360, 
374.  A  disqualification  for  appoint- 
ment in  the  Dublic  service  of  a  city 
applies  not  only  to  the  individual  but 
auo  to  the  city  itself;  it  cannot  employ 
or  receive  into  its  service  a  person  not 
eligible  imder  the  law.  Peck  v,  Belknap, 
135  N.  Y.  394 

^  Spear  v.  Robinson,  29  Me.  531; 
State  V.  Sweari^en,  12  Qa.  23 ;  State 
V,  Gastinel,  20  La.  An.  114.  See  also 
State  V.  Newman,  91  Mo.  445;  State 
V.  Tnimpf ,  50  Wis.  103 ;  Kean  v.  Rizer, 
90  Md.  507,  quoting  text:  State  v, 
Moores,  56  Neb.  1.  Where  less  than  a 
quorum  fill  a  supposed  vacancy  in  the 
coimcil,  the  appomtee  is  not  a  de  facto 
councilman.  The  person  whose  place 
he  was  appointed  to  fill  remains  a 
councilman  de  facto  and  de  jure,  Som- 
erset V.  Somerset  Banking  Co.,  109  Ky. 
549.  A  constitutional  provision  that 
judicial  officers  in  cities  whose  election 
or  appointment  is  not  otherwise  pro- 
vided for,  shall  be  chosen  by  the  elec- 
tors of  such  cities  or  appointed  by  the 
local  authorities  thereof,  limits  the 
legislature  to  but  one  metnod  of  select- 
ing such  officers  within  a  city,  i.  e., 


either  by  election  or  appointment,  and 
if  elected,  such  officers  must  be  chosen 
not  by  the  electors  of  a  part  of  the  dty, 
but  by  all  the  electors  of  the  city.   Peo- 

Sle  t;.  Dooley,  171  N.  Y.  74;  aff'g  69 
f.  Y.  App.  Div.  512.  Where  the 
charter  of  a  city  requires  that  coun- 
cillors shall  be  chosen  by  ''electors 
thereof,"  shall  be  residents  of  diCFerent 
wards,  and  that  "there  shall  be  elected 
one  coimcilman  in  each  ward,"  who 
shall  be  a  resident  thereof,  each  couor- 
cillor  must  be  chosen  by  the  electors  of 
his  ward  only.  State  v.  Sadler,  25  Nev. 
131. 

'  Saunders  v.  Haynes,  13  GaL  145; 
People  t7.  RodgeiB,  118  Gal.  393 :  State 
V,  Swearingen,  12  Ga.  23;  Wood  v. 
Bartling,  16  Kan.  109, 114 ;  In  re  Gunn. 
50  Kan.  155,  181;  State  v,  Gastinel 
(under  charter),  20  La.  An.  114; 
Bamum  v,  Gilman,  27  Minn.  466,  472, 
citing  text ;  State  v,  Walsh,  7  Mo.  App. 
142;  State  v,  VaU,  53  Mo.  97,  115; 
Sheridan  v.  St.  Louis,  183  Mo.  25,  citing 
text ;  Sublett  v,  Bedwell,  47  Miss.  266 ; 
State  V.  Boyd,  31  Neb.  682,  708;  Peo- 
ple V,  aute,  50  N.  Y.  451 ;  Common- 
wealth V.  Cluley  (SheriflF),  56  Pa.  St. 
270;  In  re  Cortiss,  11  R.  L  638;  GiU 
V.  Mayor,  &c.  of  Pawtucket,  18  R.  L 
281;  Batterton  v.  Fuller.  6  S.  Dak. 
257;  State  v.  Giles,  1  Chand.  (Wis.) 
112:  State  v.  Smith,  14  Wis.  497; 
Cooley,  Ck)nst.  Lim.  620;  infraf  §{  375, 
note,  376,  note.  The  following  points 
are  ruled  in  People  v.  Clute,  50  N.  Y. 
451.  Where  a  majority  of  the  electors, 
through  i^orance  of  the  law  or  the 
fact,  vote  for  one  indiaibU  to  the  office, 
the  votes  are  not  nuUities;  but  while 
they  fail  to  elect,  the  office  cannot  be 
given  to  the  qualified  person  having 
the  next  highest  number  of  votes.  The 
election  is  a  failure,  and  a  new  election 
must  be  had.   A  minority  of  the  wholo 
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§  374  (197).  Unauthorised  Blection;  Notice.  —  Where  it  is  dis- 
cretionary with  the  municipal  authorities  whether  they  will  hold  an 
election  or  not,  votes  at  an  unauthorized  election  are  simply  nullities.^ 
Elections  fixed  by  law  at  a  certain  time  and  place  may  be  legally 
holden,  although  notice  has  not  been  published  or  given;  but  if  the 
time  be  not  defined  by  statute,  and  is  to  be  fixed  by  notice,  the  notice 
required  is  imperative.^      Time  and  place  are  generally  essential, 


body  of  qualified  electors  may  elect  to 
an  office  where  the  majority  decline  to 
vote,  or  where  they  vote  for  one  who  is 
ineligible  to  the  office,  knowing  of  the 
disaualification.  Notice  of  the  dis- 
qualifying fact,  and  of  its  l^al  effect, 
may  oe  given  so  directly  to  the  voter 
as  to  charge  him  with  actual  knowl- 
edge of  the  disqualification;  or  the 
disqualifying  fact  may  be  so  patent  or 
notorious  that  his  Imowledge  of  the 
ineligibilitv  may  be  presumed  as  matter 
of  law.  But  not  only  the  fact  which 
disqualifies,  but  also  the  rule  or  en- 
actment of  law  which  makes  it  thus 
effectual,  must  be  brought  home  so 
clearly  to  the  knowledge  or  notice  of  the 
elector  that  to  give  his  vote  there- 
with indicates  an  intent  to  waste  it  in 
order  to  render  his  vote  a  nullity. 

But  in  Indiana  the  view  is  taken 
that,  whether  an  election,  because  of 
the  ineligibility  of  the  candidate  re- 
ceiving the  highest  number  of  ballots, 
is  a  failure,  and  must  be  held  over,  or 
whether  the  highest  eligible  candidate 
is  elected,  depends  upon  circumstances : 
1.  If  the  candidate  receiving  the  high- 
est number  of  votes  is  inehgible,  but 
from  a  cause  unknown  to  the  voters, 
and  which  they  were  not  hound  to  knoWf 
—  as,  for  example,  infancy,  want  of 
naturalization,  and  the  like,  —  the  re- 
sult is  a  failure,  and  there  must  be  an- 
other election.  2.  If  the  voters  know, 
or  are  bound  to  know,  the  ineligibility 
of  a  candidate,  the  election  is  not  a 
failure,  the  as  eligible  candidate  receiv- 
ing the  highest  number  of  votes  is 
legally  elected.     3.    Where  the  ineli- 

gibUity  of  a  candidate  arises  from  his 
olding,  or  havin|g  held,  a  i>ublic  office, 
the  pcKople  within  the  jurisdiction  of 
such  office  are  held  in  law  to  know  — 
are  chargeable  with  notice  of  —  such 
ineligibihty,  and  votes  given  for  such 
a  candidate  are  of  no  effect,  and  his 
highest  eligible  competitor  is  elected. 
Gulick  V.  New,  14  Ind.  93,  102,  per 
Perkins,  J.;  commenting  on  State  v. 
Swearingen  (case  of  non-residency), 
12  Ga.  2» ;  Price  v.  Baker,  41  Ind.  572, 


where  the  extent  of  this  rule  is  stated 
by  Downey  J  J.  Opinion  of  Justices,  38 
Me.,  appendix,  wnere  a  portion  of  the 
people  voted  for  a  person  not  in  being. 
State  t7.  Giles,  1  Ghand.  (Wis.)  112. 

In  England,  candidates  are  previ- 
ously nonunated  and  known,  and  the 
votes,  until  recently,  have  been  open, 
and  there  are  cases  there  which  decide 
or  favor  the  proposition,  that  votes  for 
a  disqualified  person,  given'  after  notice 
of  disqualification,  are  thrown  away, 
and  the  other  candidate  is  elected. 
Grant  on  Coiporations,  203-208,  and 
cases  cited.  But  see,  as  to  disqualifica- 
tion and  notice,  Regina  v.  Hioms,  7 
Ad.  &,  E.  960;  R^ina  v.  Councillors  of 
Derby,  7  Ad.  &  £.  419;  and  particu- 
larly Regina  v.  Mayor  of  Tewkesbury, 
Law  Rep.  3  O.  B.  629 ;  R^ina  v.  Led- 
gard,  8  Ad.  db  E.  535;  Rawlinson  on 
Corporations  (5th  ed.),  64,  note,  and 
authorities.  ''The  principle  of  these 
decisions,"  says  the  London  Law 
Times,  January  25,  1873,  ''must  be 
matenaUy  affected  bv  secret  voting." 
This  subiect  was  much  discussed  in  the 
debates  before  the  Electoral  Commis- 
sion created  by  Gongress  to  decide  the 
presidential  contest  of  1876.  In  1872 
Parliament  passed  a  Ballot  Act,  appli- 
cable to  municipalities.  Ballot  papers 
are  to  be  provided  by  the  mayor,  and 
the  form  tnereof  is  prescribed. 

^  Opinions  of  Judges,  7  Mass.  525; 
Same,  15  Mass.  537;  Gooley,  Const. 
Lim.  603;  People  v.  Mathewson,  47 
CaL  442;  George  t?.  Oxford  Township. 
16  Kan.  72,  80;  McClure  v.  Oxford 
Township,  94  U.  S.  429;  Force  v, 
Batavia,  61  111.  99;  Marshall  v.  SiUi- 
num,  61  111.  218;  ^\^ey  v.  Silliman,  62 
III.  170;  Harding  v.  Rockford,  R.  I.  ft 
St.  L.  R.  Co.,  65  111.  90;  People  v, 
Santa  Anna,  67  m.  57;  ante,  §  370; 
post,  chapter  on  Municipal  Bonds,  as  to 
estoppel  by  recital  to  show  failure  to 
^ve  notice  or  notice  for  the  required 
time  of  bond  election. 

'  Cooley,  0)nst.  Lim.  303,  and  cases 
cited :  People  «.  Brenham,  3  Cal  477 ; 
People  V,  Fairbury,  51  111.  149.    Con^ 
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but  many  of  the  details  as  to  the  conduct  of  elections  are  usually  re- 
garded as  directory.^   It  is  a  canon  of  election  law  that  an  election  b 


mUoHan  of  time  of  notice.  Queen  v- 
Justices  of  Shropsluie.  8  Ad.  &  E.  173 ; 
Mitchell  V,  Foster,  9  Dowl.  P.  C.  627; 
Warsop  V,  Hastings,  22  llinn.  437.  An 
order  of  the  county  court  providing 
that  a  notice  of  election  should  be  given 
through  a  designated  newspaper  for 
/ive  u^ee^a,  the  notice  not  being  required 
by  stattUef  and  there  being  but  mirty- 
four  days  between  the  day  of  the  order 
and  that  named  for  the  election,  the 
presumption  is  that  a  publication  in 
each  of  the  five  weeks  was  intended, 
and  not  a  publication  for  five  full  weeks 
of  seven  oays  each.  Knox  County  v. 
Ninth  National  Bank,  147  U.  S.  91. 

As  respects  the  compyfaHon  of  time 
the  questions  usually  arising  are  shown 
by  the  decisions  in  New  Yorkf  noticed 
below,  which  seem  to  be  not  entirely 
harmonious ;  at  all  events,  the  result  is 
made  to  depend  upon  the  jxrecise  words 
of  the  different  statutes  which  were  the 
subject  of  judicial  construction.  In 
Palmer  v.  Hickory  Grove  Cemetery, 
84  N.  Y.  App.  Div.  600,  the  provisions 
of  the  Corporations  Law  that  "notice 
of  application  to  any  such  board  for 
such  consent  shall  be  published  once  a 
week  for  six  weeks  in  two  newspapers  of 
the  county  having  the  largest  circular 
tion  therein"  were  held  to  require  pub- 
lication for  the  /idZ  'period  of  six  weeks. 
The  court  says,  by  Woodward^  J.  Cp- 
604) :  "  It  appears,  therefore,  that  the 
entire  time  between  the  first  publicar- 
tion  and  the  time  of  making  the  appli- 
cation was  only  thirty-eight  days ..." 
and  (on  p.  605) :  ''The  notice  not  hav- 
ing been  published  for  the  full  period 
of  six  weeks  before  the  date  of  the  ap- 
plication, and  not  having  been  pub- 


lished once  in  each  week  in  each  of  the 
two  newspapers  having  the  largest  cir- 
culation m  the  county,  we  reach  the 
conclusion  that  the  board  of  supervis- 
ors never  had  jurisdiction  to  grant  the 
consent  asked  for."  But  in  Wood  v. 
Morehouse,  45  N.  Y.  368,  the  court,  by 
Alien,  J.  (p.  375),  says:  "The  regular- 
ity of  the  sale  was  not  affected  by  the 
fact  that  the  notice  of  sale  was  not 
published  for  six  full  weeks,  that  is, 
that  six  full  weeks  did  not  intervene 
between  the  day  of  the  first  publica- 
tion of  the  notice  and  the  day  fixed  for 
the  sale.  The  statute  was  complied 
with  by  a  pMicaHon  once  in  each  week 
for  six  weeks  before  the  sale  (2  Rev. 
S.,  368,  §  34 ;  Olcott  v.  Robinson,  <21 
N.  Y.  150.  The  statute  above  referred 
to  is  quoted  in  Olcott  v,  Robinson,  21 
N.  Y.  p.  150,  in  the  dissenting  opinion 
of  Comstocky  J.  (p.  156),  as  requiring 
that  the  sale  "shall  be  publicly  adver- 
tised previously  for  six  weeks  succes- 
sively'* by  posting  the  notice  and  by 
causing  a  copy  to  oe  printed  "once  in 
each  week"  m  a  newspaper.  The  ma- 
jority of  the  court  by  DavieSj  J.,  held 
that  six  fvU  weeks  need  not  mtervene 
between  the  first  publication  and  the 
sale,  saying,  (at  p.  155):  "I  do  not 
think  the  statute  is  to  be  construed  in 
a  manner  to  lead  to  such  results,  but 
that  its  pldn  and  literal  import  is  to 
be  followed.  The  notice  is  to  be 
fastened  up  for  six  successive  weeks, 
previous  to  the  sale,  as  was  done  in 
this  case.  A  copy  of  the  notice  thus 
put  up  was  to  be  published  once  a  week 
for  SIX  successive  weeks,  after  such 
notice  by  posting  had  been  given. 
This  has  also  been  done."    Comstock, 


»  Dickey  v,  Hurlbut,  5  Cal.  343; 
People  V.  Knight  (essentialness  of  place), 
13  Mich.  424;  Gass  v.  State,  34  Ind. 
425.  Where  the  legislature  provided 
that  the  polls  of  the  different  wards 
should  he  Kept  open  until  10  o'clock  p.  m. 
and  they  were  closed  at  8  o'clock,  the 
election  was  set  aside.  Pennsylvania 
District  Election,  2  Par.  (Pa.)  526; 
Clark's  Case,  lb.  521.  111^  adjourn^ 
ment  of  election  to  a  different  place 
from  the  one  designated  in  the  notice. 
Commonwealth  v.  Philadelphia  Com- 
missioners, &c.,  5  Rawle  (Pa.),  75. 
Where  an  election  is  held  on  a  day  sub- 
sequent to  that  named  in  the  charter, 


the  acts  of  ofGicers  thus  elected  are 
valid,  as  respects  the  public  and  third 
persons,  and  cannot  be  collaterally 
mquired  into.  Coles  County  v.  Allison, 
23  III  383,  437,  distinguished  from 
Haynes  v.  Washington  County,  19  111. 
66,  and  approved  in  People  v.  Fairbury, 
51  UL  149.  As  to  election  hdd  on  a 
day  prior  to  the  date  provided  by  law, 
see  People  v.  Keeling,  4  Col.  129.  Title 
of  officers  elected  before  the  le«al  in- 
corporation of  a  place  may  be  vafidated 
by  the  legislature.  State  v.  Kline,  23 
Ark.  587;  post,  §§  485,  518,  1554,  note; 
Index,  Dejfacto  Officers;  Curatwe  Acts. 
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not  to  be  set  aside  for  a  mere  mforrruUily  or  irregvlarUy  which  can- 
not be  said  in  any  manner  to  have  affected  the  result  of  the  election.^ 


DeniOf  and  Bacon,  JJ.,  dissented, 
Comstock,  J.,  saying,  (p.  156),  after 
Quoting  the  lan^age  of  the  statute, 
''its  plain  meaning  is  that  six  whole 
weeks  must  elapse  between  the  com- 
mencement of  the  advertisement  and 
ther  time  of  sale."  In  Market  National 
Bank  v.  Pacific  National  Bank,  89  N.  Y. 
397,  the  court  construed  the  provisions 
of  the  code  providing  for  publication 
of  a  summons  ''for  a  specified  time, 
which  the  judge  deems  reasonable,  not 
less  than  once  a  week  for  six  succeanve 
weeks,**  The  court  by  MUUr,  J.  (p. 
400),  said:  "It  will  be  perceived  that 
the  publication  must  be  made  for  a 
specified  period  of  time,  and  when  the 
statute  provides  for  six  weeks  it  is 
obvious  that  this  period  will  not  elapse 
prior  to  its  expiration.  It  does  not 
provide  for  a  viMication  six  times 
within  six  weeks,  but  for  a  time  not  less 
than  once  aweek  for  six  successive  weeks. 
The  publication  evidently  means  more 
thaa  printing  the  notice.  Its  object  is 
to  give  notice  by  means  of  the  news- 
papers, and  it  cannot  be  claimed  that 
such  notice  is  given  for  six  weeks 
before  that  time  expires." 

In  People  v.  Village  of  Fort  Edward, 
70  N.  Y.  28,  the  court  construed  the 
provision  that  the  notice  of  the  dectUm 
''shall  be  published  in  a  public  news- 
paper of  the  village  for  at  least  two 
weeks  previous  to  tne  time  appointed 
for  sucn  election."  The  court  says  by 
Andrews.  J.  (p.  32):  "The  election 
was  held  Mav  5,  1868,  and  the  first 
publication  of  the  notice  was  April  24, 
1868.  This  was  not  a  compliance  with 
the  statute.  This  plain  meaning  is 
that  at  least  two  weeks  should  inter- 
vene between  the  publication  of  the 
notice  and  the  election.  The  statute 
is  not  satisfied  by  a  publication  in  two 
successive  weeks  before  the  election, 
and  the  construction  which  has  been 
eiven  to  statutes  requiring  notice  of 
le^al  proceedings  to  be  pubfished  a  cer- 
tam  number  of  weeks  successively  be- 
fore a  sale  or  other  event  is  not  appli- 
cable to  the  statute  in  question  (Ofcott 
V,  Robinson,  21  N.  Y.  150)."  In 
Bunce  v,^  Reed,  16  Barb.  (N.  Y.)  347, 
the  publisher's  afl&davit  showed  publi- 
cation of  notice  of  sale  and  foreclosure 
"twelve  weeks  successively,  between  the 
7th  day  of  December,  1850,  and  the  1st 
day  of  March,   1861."     The  court  by 


Hand,  J.,  holds  the  affidavit  defective 
as  the  word  "between"  does  not  show 
that  either  the  first  or  last  day  is  in- 
cluded, and  the  first  publication  must 
be  a  full  twelve  weeks  before  the  sale, 
citing  Ronkendorf  v.  Taylor,  4  Peters, 
349,  and  1  Wend.  90.  In  Sheldon  v. 
Wright,  5  N.  Y.  497,  the  Surrogate  had 
ordered  his  order  to  be  "  pubhshed  for 
four  weeks  successively,  in  two  of  the 
public  newspapers  printed  in  this 
State."  The  revised  laws  of  1813  re- 
(^uire  publication  for  four  weeks  succes- 
sively. FofOe,  J.,  held  that  four  weeks 
need  not  intervene^  but  Gray,  J., 
dissented.  In  Memtt  v.  Village  of 
Portchester,  8  Hun  (N.  Y.),  40,  the 
statute  required  publication  once  in 
each  week  for  two  weeks  successively. 
The  court  by  Gilbert,  J.,  says  (p.  45) : 
"This  we  think  means  that  there 
should  be  two  publications  —  one  in 
one  week  and  the  other  in  the  next 
week  —  and  not  that  two  weeks  must 
elapse  between  the  first  publication 
ana  the  day  designated  for  tne  hearing. 
Such  has  been  the  later  construction  of 
similar  statutes  (Chamberlain  i;.  Demp- 
sey,  22  How.  356;  Sheldon  v.  Wright, 
5  N.  Y.  497 ;  Olcott  v.  Robinson,  21 
N.  Y.  150;  Wood  v,  Morehouse,  46 
N.  Y.  368).  and  the  language  of  the 
statute  imaer  consideration  rather  re- 
pels the  idea  of  a  notice  of  two  weeks 
to  the  persons  interested,  by  providing 
that  it  shall  be  given  to  the  newspaper 
and  published  only  twice."  The  statute 
referred  to  provides  that  the  notice 
shall  be  "puolished  in  one  or  more  of 
the  village  newspapers  for  two  consecu- 
tive weeks.**  This  decision  was  reversed 
by  the  Court  of  Appeals  on  other 
grounds,  71  N.  Y.  308. 

1  CUfton  V.  Cook,  7  Ala.  114;  Ter- 
ritory V.  Mohave  County,  2  Ariz.  248 ; 
Gorham  v.  Campbell,  2  Cal.  135 ;  Bour-x 
land  V.  Hildreth,  26  Cal.  161 ;  Sprague 
V,  Norway,  31  Cal.  173;  Wiggins  v. 
Lewiston,  8  Idaho,  527 ;  Sommercamp 
V,  Kelly,  8  Idaho,  712 ;  State  v.  Jones, 
19  Ind.  356 ;  Piatt  v.  People,  29  111.  54 ; 
Dishon  v.  Smith,  10  Iowa,  212,  218; 
Walker  v.  West  Boylston,  128  Mass, 
550;  Commonwealth  v.  Smith,  132 
Mass.  289 ;  People  v.  Higgins,  3  Mich. 
233;  Taylor  v.  Taylor,  10  Minn.  112; 
Warsop  V.  Hastings,  22  Minn.  437,  438 ; 
O'Laughlin  v,  Kirkwood,  107  Mo.  App. 
302;    State  v.  Skirving,  19  Neb.  497; 
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G>urts  are  anxious  rather  to  sustain  than  to  defeat  the  popular 

§  375  (198).  Subject  iUuatrsted.  —  Thus,  an  inaccurate  designor 
tion  of  the  name  of  the  office  voted  for  —  as,  for  example,  "Police 
Justice,"  instead  of  "Police  Magistrate"  (the  term  used  in  the 
statute)  —  will  not  render  the  votes  invalid,  where  the  legislative 

State  V,  Van  Cainp.  36  Neb.  91;  State  Election,  26  Ontario  Rep.  196;  I^g. 
v.  Lansing,  46  Neb.  514;  Winters  v,  v.  Reaume,  26  Ontario  Rep.  460; 
Warmolts,  70  N.  J.  Law,  615;  People  Da  vies  v.  Lord  Kensington,  L.  R.,  9 
V.  Cook,  14  Barb.  (N.  Y.)  259,  261;  C.  P.  723;  Reg.  v.  Buchanan,  28  On- 
Howard  v.  Shields,  16  Ohio  St.  184;  tarioRep.  352.  The  freedom  of  decHons 
Fry  V.  Booth,  19  Ohio  St.  25 ;  Day  v.  U  of  the  utmost  importance.  Any  at- 
Kent,  1  Oreg.  123 ;  Ewing  t7.  Filley,  43  tempt  to  interfere  with  the  electors  in 
Pa.  St.  384;  Trimmier  v,  Bomiar,  20  the  peaceable  and  quiet  exercise  of 
S.  CSar.  354 ;  Cleveland  v.  Spartanbuig,  their  rights  or  to  improperly  influence 
54  S.  Car.  83 ;  Truehart  v.  Addicks,  2  them  against  their  jud^ent  or  desire 
Tex.  217;  McKinney  v.  O'Connor,  26  is  a  crime;  and  in  addition  to  the  ordi- 
Tex.  5 ;  Seymour  v.  Tacoma,  6  Wash,  naiy  punishment  of  the  crime  of  bribery 
427 ;  Williams  v.  Shoudy,  12  Wash,  of  an  elector  it  is  a  constitutional  pro- 
362 ;  State  v.  Doherty,  lo  Wash.  382 ;  vision  in  many  States  that  whoever 
Hesseltine  v.  Wilbur,  29  Wash.  407;  shall  be  convicted  of  the  crime  shall  for- 
Attomey-General  v.  JEly,  4  Wis.  420;  feit  the  right  to  any  office  of  profit  or 
Clerk  V,  Janesville,  10  Wis.  136 ;  Queen  trust  under  the  State.  McCrary,  Elec- 
v.  Rector  of  St.  Mary,  Lambeth,  8  Ad.   tions,  §  432. 

&  E.  356;  Re»na  v.  Mitchell  e«  oZ.,  4  »  Skerritt's  Case,  2  Par.  (Pa.)  516; 
Upper  Can.  P.  R.  218;  Monk  Election,  Boileau's  Case,  2  Par.  (Pa.)  505;  Car- 
/nrc,32UpperCan.Q.B.  147;  Regina  penter's  Case,  2  Par.  (Pa.)  537;  New 
V,  Plenty,  L.  R.  4  Q.  B.  346;  Renna  v,  Orleans  v,  Graihle,  9  La.  An.  561 ;  Clif- 
Ward,  L.  R.  8  Q.  B.  210;  Regma  v.  ton  v.  Cook,  7  Ala.  114;  People  v.  Cook, 
Cousins,  28  L.  T.  N.  s.  116;  R^na  v.  14  Barb.  (N.  Y.)  259;  8  N.  Y.  67; 
Bradbum,  6  Upper  Can.  P.  R.  308;  CSmthiana  v.  Board  of  Education,  21 
Remia  v,  Touchbum,  6  Upper  Can.  Ky.  Law  Rgp.  731 ;  52  S.  W.  Rep.  969 ; 
P.  R.  344 ;  Shaw  v.  Thompson,  L.  R.  Re^na  v.  Touchbum,  6  Upper  Can. 
3  Ch.  Div.  233.  But  where  it  appears  P.  R.  344;  United  States  v.  Memphis, 
that  the  irregularity  is  of  such  character  97  U.  S.  284,  approving  text.  The  rule 
and  of  such  magnitude  that  it  may  have  as  therein  stated  is  regarded  by  Mr. 
affected  the  reBult,  the  election  ought  Justice  Coo^,  as  "an eminently  proper 
to  be  set  aside.  Hackney  Election,  31  one,  and  to  nimish  a  very  satisfactory 
L.  T.  N.  B.  69 ;  Woodward  v.  Sarsons,  test  of  what  is  essential,  and  what  not, 
L.  R.  10  C.  P.  743 ;  Mather  v.  Brown,  in  election  laws."  Const.  Lim.  618. 
L.  R.  1  C.  P.  Div.  596;  Johnson  v.  See  also  as  to  charter  dectUme  and  re- 
Lambton,  40  Upper  Can.  Q.  B.  297;  turns,  Heath,  In  re,  3  Hill  (N.  Y.),  42, 
Biggar's  Municipal  Manual  (Canada,  53;  People  v,  Stevens,  5  Hill,  616; 
1900),  pp.  222,  223.  Morgan    v.    Quackenbush,    22    Barb. 

"  If  noting  takes  place  to  Buch  sji  eX'  (N.  Y.)  72.  Courts  will  not  enjoin 
tent  that  ordinary  men,  having  the  municiwd  ejections  unless  the  power 
ordinary  nerve  and  courage  of  men,  are  and  rignt  to  do  so  plainly  exist.  Smith 
thereby  prevented  from  recording  their  ».  McCarthy,  56  Pa.  St.  359;  post,  §  573, 
votes,  the  election  is  void  by  the  com-  note.  The  legislature  may  ratify  the 
mon  law,  for  the  common  law  provides  title  to  an  office,  in  which  case  it  cannot 
that  an  election  should  be  free  in  the  be  questioned  on  quo  warranto.  People 
sense  that  all  persons  shall  have  an  v.  Flanagan,  66  N.  Y.  237;  Index, 
opportunity  of  coming  to  the  poll  and  Curative  Acts; iOfficers  de  facto;  post^ 
voting  without  fear  or  molestation."  §§  413,  note,  485,  618,  1377,  1554, 
Nottingham,  In  re,  1  O'M,  <&  H.  245;  note;  Index,  Acts,  Office  and  Officer, 
Stafford,  In  re,  lb,  234 ;  Drogheda,  In  Compensation  or  salary  of  officers  de 
re,  lb.  252 ;    In  re  Ottawa  Municipal  facto,    Samis  v.  King,  40  Conn.  298. 
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provisions  make  cleax  the  intention  of  the  voters  in  thus  casting  their 
ballots,  —  to  which  intention  eflFect  should  be  given.^  But  if  a 
specific  number  of  officers  only  can  be  chosen,  —  for  example,  fouty 
—  ballots  containing  the  names  of  more  than  four  persons  for  the 
office  in  question  must  be  rejected.  Any  other  doctrine  might  result 
in  giving  the  elector  two  votes.  There  are  usually  two  competing 
tickets,  and  if  an  elector  can,  in  the  case  supposed,  cast  a  ballot  con- 
taining pve  names,  he  may  one  of  eighty  and  thus  vote  (if  he  chooses 
to  insert  the  names)  for  both  tickets.' 


§  376  (199).  Effect  of  ZUeflral  Votes  beinff  received.  —  Receiving 
illegal  or  improper  votes  will  not  alone  vitiate  an  election.  It  must  be 
shown  affirmatively,  in  order  to  overturn  the  declared  result,  that  the 
wrongful  action  changed  it.  This  rule  applies  to  corporation  elec- 
tions as  well  as  others.' 


'  People  V,  Matteson,  17  HL  167. 

•  People  V.  Loomifl,  8  Wend.  (N.  Y.) 
396;  People  v.  Seaman,  5  Denio 
(N.  Y.),  409;  State  v,  Griffey,  5  Neb. 
161.  Where  only  one  vacatueif  exists, 
votes  given  for  two  persons  jointly  are 
thrown  awslv.  Reg.  v.  Mayor  of  Leeds, 
7  Ad.  &  E.  963 ;  and  in  this  case  it  was 
held  that  a  third  candidate  chosen  by 
a  single  regular  vote  was  elected ;  but 
as  to  votes  being  thrown  away,  see 
supra,  §  373.  Where,  by  an  erroneous 
construction  of  the  act,  an  election  has 
been  held  for  but  one  councillor,  instead 
of  two,  the  candidate  second  on  the  poll 
cannot  have  a  mandamus  to  admit  him 
to  the  office.  Regina  v.  Hoyle,  H.  L. 
1855,  cited  in  Rawl.  on  Corp.  65,  note. 
His  remedy  is,  by  mandamuSf  to  have 
a  new  election  held  for  councillor,  or 
(if  the  office  be  filled)  by  a  quo  warranto, 
Ih,  The  voting  papers  (corresponding 
in  function  to  the  American  ballot, 
except  that  it  is  to  be  signed  by  the 
voter  and  openly  voted)  must  custin- 

Siish  between  different  classes  of  can- 
dates;  and  hence  where  an  election 
of  four  councillors  had  taken  place  on 
the  1st  of  November,  three  of  whom 
were  to  supply  ordinary  vacancies,  and 
one  an  extraordinary  vacancy,  but  no 
distinction  had  been  made  between 
them  in  the  notice  of  election,  in  the 
voting  papers,  or  in  publishing  the 
names  of  tne  persons  elected,  the  elec- 
tion was  irregular  and  void.  Regina  v. 
Rowley,  3  Q.  B.  143 ;  8.  c.  in  Exchequer 
Chamber,  6  Q.  B.  668.  See  §  47,  Mu- 
nicipal Corporations  Act,  and  also  7 
Wilt  IV.  and  1  Vict.  chap,  bcxviii.  §  11. 


Patterson,  J.,  says:  "There  is  no  ob- 
jection to  the  votes  all  being  given  on 
the  same  paper,  if  a  proper  distinction 
were  made."  Renna  v.  Rowley,  supra; 
and  §de  Rex  v,  Winchester,  7  Ad.  &  E. 
215.  By  the  English  Municipal  Coiv 
porations  Act  of  1835,  §  32,  the  voting 
paper  is  required  to  contain  "the  Chris- 
tian and  surnames  of  the  persons  for 
whom  the  buigess  votes,  with  their 
respective  places  of  abode,  such  voting 
paper  beins  previously  signed  with  the 
name  of  the  buigess  voting  and  the 
name  of  the  street  in  which  the  prop- 
erty for  which  he  appears  to  be  rated 
is  situate."  In  construction  of  this  sec- 
tion, it  is  held  that  the  Christian  name 
of  the  person  voted  for  need  not  be 
written  out  in  full;  the  contraction 
ordinarily  used  is  sufficient.  Regina  v. 
Bradley,  3  E.  <&  E.  634.  But  it  seems 
that  an  initial  letter  only  would  not  be 
sufficient.  Ih.  Though  it  would  be  in 
the  signature  of  the  voter.  Regina  v. 
Avery,  18  Q.  B.  576;  Regina  v.  Tart, 
1  E.  &  E.  618.  "  Places  of  abode  "  held 
to  mean  places  of  residence,  not  of  busi- 
ness. Regina  v,  Hammond,  17  Q.  B. 
772;  anU,  §  371;  R^na  v.  Deighton, 
5  Q.  B.  896 :  Dav.  &  M.  682. 

The  Ballot  Act  of  1872,  now  em- 
braced in  the  Municipal  Corporations 
Act  of  1882,  prescribes  the  form  of  the 
ballot  i>apers,  and  these  are  required  to 
be  fumisned  by  the  Mayor. 

»  Murphy,  Inre,  7  Cow.  (N.  Y.)  153 ; 
People  V,  Cicott  16  Mich.  283;  First 
Pansh  in  Sudbury  v.  Steames,  21  Pick. 
(Mass.)  148 ;  Judkins  v.  Hill,  50  N.  H. 
140;   Johnston  v,  Chariestown,  1  Bay 
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§  377  (200).  Special  Tribunal  to  decide  Election  Contests  for 
Municipal  Offices.  —  A  constiivtional  provision  that  the  judicial 
power  of  the  State  shall  be  vested  in  a  supreme  court  and  inferior 
courts,  does  not  disable  the  legislatiu^,  in  creating  municipal  corpora- 
tions, from  providing  that  the  city  council  shaU  he  the  judge  of  the 
election  of  its  mayor,  members,  and  other  officers,  and  from  prohibiting 
the  ordinary  courts  of  justice  from  inquiring  into  the  validity  of  the 
determination  of  the  city  council.*  But  after  the  result  of  the  elec- 
tion has  once  been  ascertained  and  determined,  the  candidate  to 
whom  a  certificate  of  election  has  been  delivered  and  who  by  virtue 
thereof  is  entitled  to  hold  the  office  for  a  fixed  term,  has  certain  rights, 
of  which  the  legislature  cannot  deprive  him,  —  particularly  when  the 
legislative  authority  is  limited  by  constitutional  provisions.  For  ex- 
ample, the  legislature  cannot,  under  the  guise  of  a  recanvass  of  the 
votes  in  a  sunmiary  manner,  provide  for  ascertaining  the  result  of  the 


(S.  Gar.)i  441.  In  this  last  case  the 
city  council  was  specially  authorized 
to  judge  of  elections  of  corporation 
officers,  and  the  court,  respecting  a 
contest  before  the  council,  said:  ''If 
the  bad  votes  be  deducted  from  the 
highest  candidate,  and  he  still  has  a 
majority,  his  election  is  good;  but. if, 
after  such  deduction,  the  next  candi- 
date has  an  equal  or  greater  number  of 
votes  than  the  other,  and  U  is  dovbtfvl 
which  candidate  had  the  greatest  num- 
ber of  valid  votes,  the  coimcil  should 
send  the  matter  back  to  the  people." 
Ante.  §  373,  and  note. 

^  New  Orleans  v.  Morgan,  7  Martin, 
N.  s.  (La.)  1 ;  9  /6.  N.  s.  381 ;  infra, 
§§  379,  note,  429,  note,  466,  473,  note. 
While  the  duty  and  power  in  the  city 
council  to  adjudicate  or  decide  cannot 
be  delegated  to  a  committee,  it  is  com- 
petent for  the  coimcil  to  appoint  a 
committee  to  take  testimony  and  to 
report  the  same  and  the  facts  to  the 
coimcil  for  its  action  thereon.  Salmon 
V.  Haynes,  50  N.  J.  L.  97.  In  Wam- 
mack  V.  HoUoway,  2  Ala.  31.  a  shriev- 
alty contest,  it  was  denied  tnat  it  was 
within  the  constitutional  power  of  the 
legislature  to  deprive  a  party  claiming 
a  public  office  of  the  right  to  a  jury  trial 
by  making  the  summcury  or  extra- 
judicial method  concliisive.  And  to 
this  effect  was  the  opinion  of  two  of  the 
judges  in  People  v,  Cicott,  16  Mich. 
283.  Since  elections  to  offices  are  not 
in  the  nature  of  contracts,  there  does 
not  seem  to  be  any  substantial  reason, 
in  view  of  the  plenary  authority  of  the 
legislature  over  offices  and  officers,  to 


doubt  its  power,  in  the  absence  of 
special  constitutional  restriction,  to 
provide,  prospectively,  by  a  general 
act,  the  mode  in  which  contests  shall 
be  determined.  See  Govan  v.  Jackson, 
32  Ark.  553;  State  v.  Fitzgerald,  44 
Mo.  425;  Ewing  v.  Filley,  43  Pa.  St. 
384 ;  Commonwealth  v.  Leech,  44  Pa. 
St.  332;  Cooley,  Const.  Lim.  276;  Ih. 
623,  624,  note;  Smith  v.  New  York, 
37  N.  Y.  518;  People  v.  Mahaney,  13 
Mich.  481 ;  Steele  v.  Martin,  6  Kan.  430 ; 
State  V.  Lewis,  51  Conn.  113;  William- 
son v.  Love,  52  Tex.  335 ;  Seay  v.  Hunt, 
55  Tex.  545.  If  the  charter  provides 
that  ''the  common  council  shall  be  the 
judge  of  the  election  and  qualifications 
of  its  own  members,  and  shall  have  the 
power  to  determine  contested  elec- 
tions," its  action  under  and  pursuant 
to  this  power  is  final  and  not  subject  to 
review.  People  v.  Harshaw,  60  Mich. 
200. 

When  a  city  charter  makes  the 
■comrrum  council  the  final  judges  of  the 
election  of  aldermen,  mandamus  will 
not  lie  to  compel  them  to  reinstate  one 
whom  they  had  excluded  without  a 
proper  hearing  on  the  merits.  People 
V.  Fitzgerald,  41  Mich.  2;  Alter  v. 
Simpson,  46  Mich.  138.  Where  the 
charter  makes  the  council  the  jud^ 
of  the  election  or  qualification  of  its 
members,  the  power  expires  with  the 
council  which  admits  the  member; 
the  question  cannot  be  opened  by  a 
subsequent  council.  Doran  v,  De 
Long,  48  Mich.  552;  infra,  §  381,  note. 
Qyarum  of  councU,  post,  §§521  et  seq. 
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election  in  a  manner  which  does  not  conform  to  the  method  therefor 
prescribed  by  the  Constitution,  nor  can  it,  under  the  guise  of  a  sum- 
mary judicial  proceeding,  deprive  the  incumbent  of  the  office  of  any 
constitutional  guarantees  attached  to  the  judicial  procediu*e  for  de- 
termining the  title  to  the  office,  such  as  the  right  to  a  trial  by  jury.^ 

^  In  Matter  of  Metz  v.  Maddox,  189  each  district  recanvassed,  which  order 
N.  Y.  460,  decided  November  19,  should  contain  a  complete  return  of 
1907,  the  New  York  Court  of  Appeals  the  votes  imder  review.  This  order 
had  before  it  the  constitutionality  of  was  to  be  filed  in  each  ofGice  where  the 
chapters  538  and  558  of  the  Laws  of  returns  of  election  ofGicers  had  beei^ 
1907,  being  acts  to  provide  for  a  filed,  and  superseded  these  returns, 
judicial  recount  and  recanvass  of  the  Provision  was  made  for  a  summary 
votes  cast  for  the  office  of  mayor  at  appeal  to  the  Appellate  Division  from 
the  election  of  1905  in  all  cities  of  the  any  final  order.  After  the  vote  had 
first  class  in  which  the  ballots  had  been  been  canvassed  in  this  manner,  the 
preserved.  The  first  of  these  acts  pro-  board  or  officer  authorized  to  issue  th^ 
vided  that  upon  the  petition,  within  certificate  of  election  was  directed  to 
twenty  days  after  the  passage  of  the  prepare  from  the  orders  and  from  the 
act,  of  any  candidate  for  the  office  of  returns  not  superseded  a  tabulated 
mayor,  voted  for  at  the  election  of  statement  showing  the  total  nimiber  of 
1905  in  any  city  of  the  first  class  in  votes  cast  for  each  candidate,  and  to 
which  the  ballots  had  been  preserved,  deliver  a  certificate  of  election  to  the 
and  upon  such  notice  as  the  court  candidate  shown  to  have  received  the 
shall  prescribe,  the  Supreme  Court  of  greatest  number  of  votes  for  the  office 
any  judicial  district  within  which  any  of  mayor,  which  certificate  should  in 
of  the  election  districts  were  situated  all  respects,  if  it  changed  the  previously 
must  proceed  to  a  summary  recanvass  declared  result,  supersede  tne  certifi- 
of  the  vote  in  any  election  district  cate  theretofore  issued  by  the  board  or 
specified  in  the  petition.  In  such  pro-  officer.  Upon  the  receipt  of  such  new 
ceeding  the  court  was  directed  to  certificate,  the  candidate  certified 
make  an  order  that  all  the  requisite  therein  to  have  been  elected  was 
ballots  should  be  produced  at  the  directed  to  forthwith  take  the  office  and 
county  court  house  and  canvassed  in  to  be  invested  with  the  powers  and 
the  presence  of  all  candidates  affected  perform  the  duties  appertaining  thereto, 
or  their  coimsel,  and  of  an  attorney  By  Chapter  558  of  tne  Laws  of  1907  a 
who  should  be  appointed  by  the  court  portion  of  the  expense  of  the  proceed- 
and  designated  in  the  order  as  ''com-  ing  was  imposed  upon  the  city, 
missioner."  The  commissioner  was  One  of  tne  unsuccessful  candidates 
directed  to  canvass  the  ballots,  one  by  for  the  office  of  mayor  of  the  City  of 
one,  permitting  counsel  for  the  candi-  New  York  having  made  application  to 
dates  to  examine  them.  If  counsel  the  court  for  the  appointment  of  a 
differed  from  the  commissioner  as  to  commissioner  to  canvass  the  votes  of 
the  counting  of  any  ballot,  that  ballot  certain  election  districts  pursuant  to 
was  to  be  placed  to  one  side  as  disputed,  the  statutes,  application  was  made  by 
At  the  conclusion  of  the  canvass  of  the  the  Comptroller  of  the  City  for  a  wnt 
ballot  in  each  district,  the  commissioner  of  prohibition  to  restrain  the  courts 
was  directed  to  prepare  a  written  from  proceeding  on  the  groimd  that 
statement  of  the  count  upon  the  im-  the  statutes  were  unconstitutional, 
disputed  ballots,  and  that  statement,  Their  constitutionality  was  attacked 
together  with  all  the  disputed  ballots,  upon  many  grounds,  but  the  Court 
was  directed  to  be  submitted  to  the  of  Appeals  onfy  deemed  it  necessary  to 
court.  It  was  thereupon  directed  that  consider  and  pass  upon  two  of  the 
the  court  should  proceed  to  canvass  points  raised.  CvUen,  C.  J.,  who  de- 
the  disputed  ballots  and  to  rule  upon  livered  the  opinion  of  the  court, 
each  ballot  in  turn.  If  exception  was  declared  that  the  statute  so  clearly 
taken  to  any  ruling,  the  court  must  contravenes  the  Constitution  in  one  or 
endorse  its  ruling  and  the  exception  on  two  respects  as  to  render  it  unques- 
the  back  of  the  oallot  in  ink.  At  the  tionably  invalid.''  The  proceeding 
conclusion  of  the  canvass,  the  court  authorized,  he  says,  ''either  is,  as  its 
was  directed  to   make  an   order   for  title  indicates^  a  recanvass  of  the  votes 
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§  378  (201).  Same  Subject.  —  Where,  by  the  charter,  the  council 
are  aiUhorized  to  provide,  by  ordinance,  a  special  tribunal  before 
which  contested  municipal  elections  shall  be  tried,  and  to  provide 
the  mode  of  procedure,  it  may  pass  such  ordinance  after  an  election 
has  been  held,  and  authorize  it  to  determine  contests  arising  out  of 
a  previous  election.  After  such  determination  quo  warranto  will 
lie  against  the  party  who  was  unsuccessful  before  the  local  tribimal, 
if  he  continue  to  claim  and  exercise  the  office.^ 

§  379  (202).  Jiiiiadiction  of  the  Oonrta  of  Law.  —  Common  law 
courts  of  general  and  original  jurisdiction  have  the  admitted  power 

cast  for  the  office  of  mayor,  or  is  a  for  misconduct.  A  canvass  having  been 
judicial  hearing  and  determination  of  concluded  under  the  statutory  provis- 
the  title  of  the  respective  candidates  at  sions  for  its  conduct  existing  at  the 
that  election  to  tne  office  of  mayor."  time,  the  legislature  has  no  power  to 
It  is  unnecessary  to  determine  wnich,  create  a  new  tribunal  with  power  to 
he  adds,  because  "if  it  is  a  recanvass  it  recanvass  the  election  and  to  award 
contravenes  Section  6  of  Article  II.  of  possession  of  the  office  to  another 
the  Constitution,  which  provides  'all  claimant.  If  such  were  its  power  the 
laws  creating,  regulating,  or  affecting  legislature  mi^ht,  except  for  the 
boards  of  officers  charged  with  the  duty  bipartisan  provision  first  found  in  the 
of  registering  voterp,  or  of  distributing  legislation  in  1895,  equally  conduct 
ballots  at  the  polls  to  voters,  or  of  the  recanvass  and  make  the  determini^ 
receiving,  reconung,  or  counting  votes  tion  itself.  The  result  of  such  a  doctrine 
at  elections,  shall  secure  ec^ual  repre-  would  be  appalling.  Where  the  result 
sentation  of  the  two  political  parties  of  an  election  had  been  adverse  to  the 
which  at  the  general  election  next  pre-  party  to  which  a  maiority  of  its  mem- 
ceding  that  for  which  such  boards  or  bers  belonged,  the  legislature  might 
officers  are  to  serve  cast  the  highest  and  by  a  subsequent  statute  authorize  a 
the  next  highest  number  of  votes.'  If,  recanvass  of  the  election  of  the  Gov- 
on  the  other  hand,  it  b  a  judicial  deter-  emor,  of  the  Judges  of  the  courts,  of  the 
mination  of  the  title  to  office,  it  con-  State  officers,  and  of  the  Presidential 
travenes  Section  2.  Article  I.  of  the  Electors,  who  in  this  State  are  elected 
Constitution,  whicn  provides:  'The  by  the  people.  We  hold  that  no  such 
trial  by  jury  in  all  cases  in  which  it  has  power  exists.  Of  course,  the  leeisla- 
been  heretofore  used  shall  remain  ture  may  alter  the  form  of  judicial 
inviolate  forever.'  That  the  courts  by  proceedizigs  to  try  the  title  to  office, 
whom  the  recanvass  is  to  be  made  are  making  it  as  summary  as  possible, 
not  bipartisan  bodies  is  apparent,  and  provided  it  retains  the  n^ht  of  trial  by 
that  tne  statutes  provide  for  no  deter-  jury ;  but  we  are  speaking  of  a  mere 
mination  by  a  jury  of  the  disputed  recanvass  as  distinguished  from  judicial 
issues  of  fact  is  equally  clear.  Here  we  proceedings."  The  court  further  de- 
may  well  rest,  and  it  is  necessary  to  clared  that  there  was  no  substantial 
consider  only  the  arguments  adduced  occasion  for  the  enactment  of  the 
to  withdraw  the  statute  from  both  statute,  as  all  the  rights  of  the  contest- 
these  constitutional  limitations."  ing  parties  could  be  determined  in  an 

Even  admitting  that  it  were  possible  action  of  qiu>  warranto ,  which  was  the 
that  the  present  incumbent  might  be  proper  form  of  procedure  to  determine 
legislated  out  of  office  by  an  act  of  the  the  title  to  the  office, 
l^islature  chanong  the  official  term,        As  to  the  power  of  the  legislature  to 
Judge  CuUen  declared  that  "no  other  remove  an  officer  by  statute  leaving 
man  can  be  legislated  into  office.    As  the  duties  of  the  office  to  be  performed 
long  as  his  official  term  has  not  been  by  another.  Bee  post,  §  421. 
reduced  by  l^slation  the  appellant,        ^  State  v.   Johnson,    17   Ark.   407 
McQellan^  is  entitled  to  hold  the  office    (mayoraJi^  contest).   See  post,  chapter 
until  he  is  ousted  as  the  result  of  a  on  Quo  Warranto, 
judicial  determination,  or  is  removed 
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to  inquire  into  the  regularity  of  elections,  corporate  and  others,  by 
quo  warranto,  or  an  information  in  that  nature,  and,  in  certain  cases, 
by  mandamus.  It  is  not  unusual  for  charters  to  contain  provisions 
to  the  eflFect  that  the  common  council  or  governing  body  of  the  munin 
cipality  *' shall  be  the  judge  of  the  qualifications/'  or  *'of  the  qtudifican 
tions  and  election  of  its  own  members,"  and  of  those  of  the  other 
oflBcers  of  the  corporation.  What  eflFect  do  such  provisions  have 
upon  the  jurisdiction  of  the  superior  courts?  The  answer  must 
depend  upon  the  language  in  which  these  provisions  are  couched, 
viewed  in  the  light  of  the  general  laws  of  the  State  on  the  subjects 
of  contested  elections  and  quo  warranto,^  The  principle  is,  that  the 
jurisdiction  of  the  court  remains  unless  it  appears  with  unequivocal 
certainty  that  the  legislature  intended  to  take  it  away.  Language 
like  that  quoted  above  will  not  ordinarily  have  this  eflFect,  but  will 
be  construed  to  aflFord  a  cumulative  or  primary  tribunal  only,  not  an 
exclusive  one.  A  provision  that  no  court  should  take  cognizance  of 
election  cases  by  quo  warranto,  &c.,  would  doubtless  be  suflBcient  to 
divest  the  jurisdiction  of  the  judicial  tribunals.  And  so,  in  general, 
of  a  provision  that  the  council  should  have  the  sole  or  the  final  power 
of  deciding  elections.' 

*  Text  quoted  and  approved  in  Ken-  Goodrich,  67  N.  H.  543;  Attorney- 
dell  V.  Camden,  47  N.  J.  L.  64.  The  de-  General  v.  Sands,  68  N.  H.  54 :  Gate  v. 
cision  of  a  city  council  as  to  the  eUgibil-  Martin,  69  N.  H.  610 ;  Kendell  v.  Cam- 
%  of  a  member  is  not  reviewable  in  a  den,  47  N.  J.  L.  64,  citing  text ;  Rob- 

Sroceeding  by  quo  vxtrrarUo,  Seay  v.  erts  r.  Camden,  63  N.  J.  L.  186 ;  Hadley 
[unt,  55  Tex.  545.  See  arUe,  §§  377,  v.  Mayor,  &c.  of  Albany,  33  N.  Y.  603; 
378 ;  j709<,  §§  482,  note,  1554.  Mor^tn  v.  Quackenbush,  22  Barb. 
"  Wammack  v.  Holloway,  2  Ala.  31  (N.  Y.)  72;  State  v.  Marlow,  15  Ohio 
(shrievalty  contest) ;  People  v.  Metz-  St.  114 :  Oregon  v.  McKennon,  8  Oreg. 
ker,  47  Cal.  524;  Carter  v.  Superior  485;  Commonwealth  v.  McCloskcy, 
Court,  138  Cal.  150,  quoting  text;  2  Rawle  (Pa.),  369  (two  judges  di»- 
Booth  V.  County  Court,  18  Colo.  561 ;  senting) ;  Grier  v,  Shackelford,  Const. 
Cripple  Creek  v,  Hanley,  19  Colo.  App.  Rep.  642 ;  Heath,  In  re,  3  Hill  (N.  Y.), 
390;  Dickey  v.  Reed,  78  111.  261 ;  Lm-  42,  52,  and  cases  cited  by  Cowen,  J., 
egar  v,  Rittenhouse,  94  111.  208 ;  Keat-  who  is  of  opinion  that  no  mere  negative 
ing  V.  Stack,  116  III.  191;  Foley  v.  words,  and  that  nothing  less  than  ex- 
Tyler,  161  111.  167;  Evanston  v.  Car-  'press  words ,  will  oust  the  supervisory 
roil,  92  111.  App.  495,  citing  text ;  Gass  jurisdiction  of  the  courts.  Ivfra, 
V,  State,  34  Ind.  424,  425;  Strahl,  In  {§  381,  note,  382,  note. 
re,  16  Iowa,  369 ;  State  v.  Funck,  17  The  amended  charter  of  a  cit^  pro- 
Iowa,  365;  Macklot  v,  Davenport,  17  vided  ''that  the  board  of  councilmen 
Iowa,  379 ;  Hummer  v.  Hunmier,  3  shall  be  the  final  judges  of  the  election 
Greene  (Iowa),  42;  Stack  t?.  Common-  returns,  and  of  the  validity  of  dec- 
wealth,  118  Ky.  481,  citing  text;  Bate-  tions  and  qualifications  of  its  own 
man  v.  Me^wan,  1  Met.  (Ky.)  533;  members."  Park,  J.,  says:  "The 
^      ,                   .          ^^    *'*ich. 


People  V,  Harshaw,  60  Mich.  200;  statute  in  question  was  clearly  in- 
Naumaim  v.  Board  of  City  Canvassers,  tended  to  apply  to  cases  of  this  kind. 
73  Mich.  252;  Auditor-General  v.  It  makes  the  common  council  of  the 
Supervisors,  89  Mich.  552;  State  v.  city  final  judges  of  the  election  re- 
Fitzgerald,  44  Mo.  425;  State  v.  turns  and  qualifications  of  its  mem- 
Bersch,  83  Mo.  App.  657,  citing  text;  bers.  Bv  the  use  of  the  word  'final' 
Kane  v.  People,  4  Neb.  509 ;  Gregg  v,  the  legislature  intended  to  divest  the 
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§  380  (203).     Same  Subject.  —  Agreeably  to  the  rule  fust  dated,  a 
clause  in  the  charter  of  a  municipal  corporation,  that  the  city  coun^ 


superior  court  of  iurisdiction  in  such 
cases,  and  make  the  common  council 
the  sole  tribunal  to  determine  the 
legality  of  the  election  of  its  mem- 
bers." Sellick  V.  South  Norwalk  Com- 
mon Council,  40  Conn.  359;  citing, 
inter  aliaj  Commonwealth  v,  Baxter, 
35  Pa.  St.  263;  Conmionwealth  «. 
Leech,  44  Pa.  St.  332 ;  Lamb  v.  Lvnd, 
44  Pa.  St.  336;  Commonwealth  v. 
Meeser,  44  Pa.  St.  341;  People  v, 
Witherell,  14  Mich.  48;  O'Docherty  v. 
Archer.  9  Tex.  295.  In  California^ 
when  the  charter  of  a  city  provides  that 
the  conunon  council  '^  shall  judge  of  the 
Qualifications,  elections,  and  returns  of 
tneir  own  members,"  the  council  pos- 
sesses the  exdusive  authority  to  pass  on 
the  subject,  and  the  courts  have  no 
jurisdiction  to  inquire  into  the  quali- 
fications, elections,  or  returns  of  mem- 
bers of  the  council.  People  v.  Metzker, 
47  Cal.  524;  post^  chapters  on  Quo 
Warranto.  Mandamus,  and  Rememes 
affainst  Illegal  Corporate  Acts.  Action 
of  hoard  of  canvassers  is  not  conclusive 
of  the  right  of  the  party  to  an  office, 
though  it  may  deprive  him,  in  the  first 
instance,  of  a  commission  or  certificate. 
Quo  warranto  lies  notwithstanding  the 
determination  of  the  board  of  canvass- 
ers, on  which  full  investigation  may 
be  had.  State  t7.  Governor,  25  N.  J.  L. 
331 ;  State  v.  Clerk  of  Passaic,  25  N.  J. 
L.  354;  People  v.  Kilduff,  15  lU.  492; 
Cooley,  Const.  Lim.  623,  and  cases 
cited;  Hadley  v,  Albany  Mayor,  33 
N.  Y.  603;  Anthony  v.  fialderman,  7 
Kan.  50.  On  writ  of  certiorari  all  that 
the  court  can  do  is  to  consider  the  ques- 
tion of  the  jurisdiction  of  the  council 
of  the  subject  matter  of  the  contest  and 
of  the  parties.  Cripple  Creek  v.  Hanley , 
19  Colo.  App.  390;  People  v.  Femes, 
175  N.  Y.  114 ;   Index,  Cfertiorari. 

Conformablv  to  the  viejjos  expressed  in 
the  text  it  has  been  decided  by  the  Su- 
I>reme  Court  of  Pennsylvania,  that  the 
right  given  to  city  councils  to  be  (he 
judges  of  the  qualification  of  their  own 
members  ''in  like  manner  as  each 
branch  of  the  legislature,''  does  not 
preclude  the  jurisdiction  of  the  courts 
to  try  the  question  of  qualification  by 
quo  warranto,  though  the  opinion  of  the 
profession  seems  to  be  otherwise,  and 
It  was  otherwise  held  in  the  court  below. 
Commonwealth  v.  Allen,  70  Pa.  St. 
465. 


A  special  remedy  given  by  statute  is 
cumulative,  and  not  exdusive  of  the  or- 
dinaru  jurisdiction  of  the  courts,  unless 
such  DC  the  manifest  intention  of  the 
statute.  Attorney-General  v.  Corpora- 
tion of  Poole,  4  Mylne  &  Cr.  17,  over- 
ruling 2  Keen,  190.  See  also  Attom^- 
General  v.  Aspinwall,  2  Mylne  &  Cr. 
613.  And  hence  a  breach  of  a  public 
trust  by  a  municipal  corporation  is 
held,  in  England,  to  be  cognizable  in 
chanceiy,  notwithstanding  a  special 
appeal  be  given  in  the  particular  mat- 
ter to  the  lords  of  the  treasury.  /&. 
Parr  v.  Attorney-General,  8  CI.  &  F. 
409 ;  Attorney-General  v.  Corporation 
of  Lichfield,  11  Beav.  120;  see  chapter 
on  Remedies  against  Ill^al  Corporate 
Acts,  post,  i  1575. 

Jurisdiction  and  powers  of  courts  of 
chancery.  A  court  of  chancery  has  no 
jurisdiction  to  enjoin  the  holding  of  an 
election  by  the  people,  and  a  writ  issued 
for  that  purpose  is  void,  and  disobedi- 
ence thereof  will  not  subject  a  party  to 
punishment  as  for  a  contempt  of  court. 
Darst  V.  People,  62  111.  306 ;  Walton  v. 
Develing,  61  111.  201.  As  to  jwrisdio- 
Hon  of  federal  courts  of  equity  in  respect 
of  State  or  municipal  offices,  see  Re 
Sawyer.  124  U.  S.  200;  post,  §§  382, 
482,  517,  1581,  note.  Courts  of  equUy 
have  no  inherent  power  to  try  con- 
tested elections,  and  have  never  exer- 
cised it  except  in  cases  where  it  has 
been  conferred  by  express  enactment 
or  necessary  implication  therefrom. 
Dickey  v.  Reed.  78  111.  261.  Where  an 
election  was  held  in  a  cit)r  on  the  ques- 
tion of  whether  the  municipality  should 
become  incorporated  under  the  general 
incorporation  act  for  cities  and  villages, 
and  a  writ  of  injunction  was  issued  out 
of  the  Circuit  Court  enjoining  the  board 
of  canvassers  from  canvassing  the  returns 
and  dedaring  the  result,  it  was  held  that 
the  Circuit  Court,  iinaided  by  statute 
and  exercising  jurisdiction  only  ac- 
cording to  the  general  usage  and  prac- 
tice of  courts  <M  equity,  had  no  power 
to  issue  the  writ;  that  it  was  utterly 
void;  that  the  canvassers  were  not 
bound  to  obey  it,  and  could  not  be 

Sunished  for  contempt  for  refusing  to 
o  so.  lb.  An  injimction  restraining 
a  board  of  canvassers  from  proceeding 
to  canvass  and  certify  the  result  of  an 
election  imtil  the  further  order  of  the 
judge  granting  the  same,  where  the 
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cil  ''shall  be  the  judges  of  the  election,  returns,  and  qualifications  of 
their  own  members,  and  of  all  other  officers  of  the  corporation,"  was 
held  by  the  Supreme  Court  of  Delaware  not  to  oust  the  Superior  Court 
of  the  State  (invested  with  the  usual  powers  of  the  King's  Bench)  of 
its  superintending  jurisdiction  over  corporations,  and  it  was  declared, 
if  the  council  should  erroneously  decide  that  a  person  duly  elected 
by  the  people  to  an  office  was  not  qualified  to  hold  it,  a  mandamus 
might  issue  commanding  them  to  admit  him  to  the  office.^ 


§  381  (204).  Same  Subject.  —  Where  the  legislative  intent  is  clear 
that  the  action  of  the  councU  in  contested  election  cases  shaU  be  final, 
the  court  will  not  inquire  into  election  frauds,  since  the  council  is 
the  judge  of  this  matter  as  of  others  pertaining  to  the  election ;  but 
the  courts  unU  inquire  whether,  in  paint  of  law,  there  was  an  office  or 
vacancy  to  be  filled.' 


statute  requires  the  board  to  proceed 
by  a  certain  day,  is  unauthorized. 
State,  ex  rd,  Bioxham,  v.  State  Board 
of  Canvassers,  13  Fla.  55.  Equity  will 
not  interfere,  by  injunction,  to  restrain 
persons  from  exercising  the  functions  of 
public  offices  on  the  ground  of  the  want 
of  binding  force  in  the  law  under  which 
their  appointments  were  made,  but  will 
leave  that  question  to  be  determined 
at  law.  Sheridan  v.  Colvin,  78  111.  237. 
In  this  case  it  was  sought  to  enjoin  the 
city  council  from  enforcing  an  ordi- 
nance on  the  sole  ground  that,  if  the 
ordinance  was  enforced,  it  would  de- 
prive the  complainants  of  the  functions 
of  offices  which  they  held  in  the  city ; 
and  it  was  held  that  a  court  of  chan- 
cery had  no  jurisdiction.  lb.;  infra, 
§§  468,  482,  517,  and  note.  Jurisdic- 
tion in  equity  over  contested  county  seat 
elections  in  lUinois.  Dickey  v,  need, 
78  111.  261;  Shaw  v.  Hill,  67  lU.  455; 
Index,  Equity,  Injunction,  Mandamus, 
Remedies, 

The  expenses  of  a  municipal  election 
must  be  borne  by  the  municipality,  and 
not  in  whole,  or  m  part,  by  the  county ; 
but  to  a  bill  by  resident  taxpayers  to 
restrain  the  city  from  paying  the  elec- 
tion officers  for  their  services,  such 
officers  are  necessary  parties.  Bingham 
V.  Camden,  29  N.  J.  Eq.  464;  Butcher 
V,  Camden,  lb.  478;  post,  §  1576  et  seq. 

^  State  V.  Wilmington,  3  Harring. 
(Del.)  294;  s.  p.  State  v,  Fitzgerald, 
44  Mo.  425.  So  in  Iowa,  where  the  city 
charter  provided  that  the  council 
should  be  ''the  jud^  of  the  election 
and  qualifications  of  its  own  members," 


but  no  ordinance  had  been  passed 
prescribing  any  method  of  trial,  it  was 
neld  that  Oie  mere  provision  in  the 
charter  did  not  preclude  a  contestant 
from  a  resort  to  an  information  in  the 
nature  of  a  quo  warranto.  State  v. 
Funck  (mayoralty  contest),  17  Iowa, 
365.  In  a  previous  case  the  same  court 
decided  that  under  a  charter  making 
the  council  ''judges  of  the  election, 
returns,  and  qualincations  of  their  own 
members,"  it  was  competent  for  the 
council  to  pass  a  general  ordinance  pro- 
viding for  the  trial  of  contested  elec- 
tions of  city  officers,  and  making  the 
council  the  tribunal  for  the  trial  of  the 
same,  such  an  ordinance  beiiiK  consis- 
tent with  the  general  laws  of  tne  State, 
which,  in  providing  special  tribunals  for 
contesting  State,  county,  and  township 
offices,  omitted  to  make  any  special 
provision  for  contested  elections  to 
municipal  offices.  Strahl,  In  re,  16 
Iowa,  369  (mayoralty  contest).  See 
i  379,  note;  Re  Sawyer,  124  U.  S.  200 
(an  important  case). 

'  Commonwealth  v.  Leech,  44  Pa. 
St.  332 ;  Commonwealth  v,  Meeser,  lb. 
341.  Construction  of  words  makine 
the  number  of  members  of  the  councu 
from  a  ward  depend  upon  ''the  list  of 
the  taxable  inhabitants."  lb. ;  People 
V,  Witherell,  14  Mich.  48;  Tompert  v. 
Lithgow,  1  Bush  (Ky.),  176. 

Pending  legal  proceedings,  the  court, 
in  favor  of  the  officer  apparently  en- 
titled, enjoined  the  adverse  claimant 
from  attempting  to  take  possession  of 
the  office.  Ewing  v.  Thompson,  43 
Pa.  St.  384;   Kerr  v.  Trego,  47  Pa.  St. 
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§  382  (205).  Special  Statntoiy  Jurisdiction  held  to  exclude  Quo 
Warranto.  —  Where,  by  statute,  the  returns  of  all  municipal  elections 
were  declared  to  be  "subject  to  the  inquiry  and  determination  of 
the  Court  of  Common  Pleas  upon  the  complaint  of  fifteen  or  more 
voters  filed  in  said  court  within  twenty  days,  and  the  court,  in  judg- 
ing of  such  elections,  was  directed  to  proceed  upon  the  merits  thereof, 
and  determine  finally  concerning  the  same  according  to  the  laws  of 
the  Commonwealth,"  this  was  held  to  exclvde  the  remsdy  by  quo 
warranio  and  all  common-law  remedies  as  to  matters  which  might 
have  been  investigated  in  the  special  mode  prescribed  by  the  statute. 
The  opinion  was  expressed  that  the  judgment  of  the  Conunon  Pleas 
was  final ;  that  it  could  not  be  reversed  by  qvjo  warranto  or  in  any 
other  collateral  manner;  and  that  even  a  certiorari  would  enable  the 
appellate  court  to  examine  only  the  regularity  of  the  proceedings  of 
the  Common  Pleas,  but  not  to  examine  the  case  on  its  merits  as  dis- 
closed in  the  evidence.* 


16,  292,  noted,  infra,  §  517;  ante, 
§  379,  note;  infra,  §  482,  note.  Certi- 
ficate of  decHon  is  the  prima  facte 
written  title  to  office,  and  remains  so 
until  regularly  set  aside  or  annulled. 
lb, ;  post,  §  517 ;  People  v.  Thatcher, 
55  N.  Y.  525. 

The  council,  as  hoard  of  canvassers, 
cannot  investigate  the  legality  of  an 
election,  but  are  concluded  by  the 
returns  of  the  judges ;  but  the  council, 
when  sitting  as  a  tribunal  to  judge  of 
the  election  of  members  of  their  iSody, 
may  go  behind  the  returns  and  inquire 
into  tne  fact  as  to  who  is  elected,  state 
V.  Rahway,  33  N.  J.  L.  110.  Under 
special  charter  the  declaration  and 
decision  of  the  council  as  to  who  are 
elected,  held  essential  to  a  complete 
election.  People  v.  North,  72  N.  Y.  124 ; 
People  V,  Cnssey,  91  N.  Y.  616.  A 
charter  provision  making  the  board  of 
aldermen  the  judse  of  the  election,  &c., 
of  its  own  members,  '^  subject,  how- 
ever, to  the  review  of  any  court  of  comr 
petent  jurisdiction,"  held  not  to  oust  the 
courts  of  jurisdiction  or  prevent  them 
from  entertaining  original  proceedings. 
People  V.  Hall,  80  N.  Y.  117;  McVeany 
V.  Mayor,  &c.  of  New  York,  80  N.  Y. 
185,  where  the  charter  provided  that 
the  city  council  should  "  oe  the  judges 
of  the  election  and  qualification  of  their 
own  members,"  vnthout  indicating  an 
intention  to  rnake  their  action  final,  it 
was  held  that  the  jurisdiction  of  the 
courts  to  try  the  question  of  such  an 
election  was  not  excluded.     State  v. 


Gates,  35  Minn.  385;  ante,  §  379  and 
note.  482,  note.  When  a  council,  being 
by  cnarter  the  sole  judjge  of  the  election 
of  its  members,  has  mvestigated  and 
seated  a  member,  it  cannot  reopen  the 
matter  and  order  a  second  investigation. 
Kendell  v,  Camden,  47  N.  J.  L.  64; 
supra,  §  377,  note;  infra,  §  382,  note. 
And  where  the  charter  provided  for 
contesting  elections  before  the  judge  of 
the  Circuit  Court j  who  was  empowered 
'*to  pronoimce  judgment  in  the  case 
accorain^  to  the  facts/'  it  was  held 
that  his  ludgment  was  conclusive,  and 
admissible  in  evidence  in  an  action  to 
recover  the  office.  Davidson  v.  Wood- 
ruff, 68  Ala.  356. 

^  Ck>mmonwealth  v,  Garrigues,  28 
Pa.  St.  9;  Commonwealth  v,  Baxter, 
35  Pa.  St.  263;  Commonwealth  v. 
Leech,  44  Pa.  St.  332;  followed  and 
approved.  State  v.  Marlow,  15  Ohio  St. 
114.  See  Ewing  v.  FiUey,  43  Pa.  St. 
384, 386 ;  Lamb  v.  I^rnd,  44  Pa.  St.  336 ; 
Ellyson,  In  re,  20  Gratt.  (Va.)  10,  29, 
commenting  on  Commonwealth  v. 
Garrigues,  supra.  Function  and  powers 
of  common  council  as  election  can- 
vassers. Mor;^  V.  Quackenbush,  22 
Barb.  (N.  Y.)  72.  A  city  council,  imder 
authority  "to  canvass  returns,  and 
determine  and  declare  the  result''  of 
elections  to  municipal  offices,  exhausts 
its  power  when  U  has  once  legally  can- 
vassed the  returns  and  dedared  the 
result,  and  it  cannot  at  a  subsequent 
meeting  make  a  recanvass  and  reverse 
its   pnor  determination.     Hadley   9* 
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§  383.    ElectioiiB;  Majority  of  Voten.  —  In  elections  where  there 
is  an  indefinite  number  of  voters,  the  general  rule,  where  not  other- 


Albany,  33  N.  Y.  603,  «upra,  §  381  note. 
The  rule  stated  in  the  text  (§  379), 
that  the  original  or  superintending 
jurisdiction  of  the  superior  courts 
should  not  be  held  to  be  taken  away 
by  any  language  which  does  not  ex- 
pressly, or  by  unequivocal  implication, 
show  this  to  have  oeen  the  legislative 
intention,  is  a  salutary  one,  but  seems 
in  some  cases  not  to  have  been  very 
strictly  observed.  In  TexaSf  where 
the  statute  conferred  upon  the  coimty 
court  the  power  to  determine  con- 
tested elections  of  county  officers,  and 
gave  no  right  to  appeal,  it  was  consid- 
ered to  be  the  pohcy  of  the  statute  to 
secure  an  early  determination  of  such 
disputes,  and  it  was  held  that  the 
juogment  of  the  county  court  could 
not  be  revised  either  upon  ^peal  or 
eertiorarif  and  was  final.  O'Docherty 
V,  Archer,  9  Tex.  295.  The  special  mode 
provided  by  law  for  contesting  elections 
must  be  followed.  Dickey  v.  Reed,  78 
m.  261  \  potty  chapter  on  Itemedies. 

The  Constitution  of  Ohio  requires 
the  General  Assembly  ''to  determine 
by  law  before  what  authority,  and  in 
what  manner,  the  trial  of  contested 
elections  shall  be  conducted";  and 
accordingly  a  specific  mode  of  con- 
testing elections  in  that  State  was 
provided  by  statute;  and  this  mode 
was  held  to  exdude  the  common  law 
mode  by  proceedings  in  quo  VKtrranto. 
and  the  result  to  bmd  the  State  as  well 
as  individuals.  State  v,  Marlow,  15 
Ohio  St.  114. 

In  South  Carolina,  it  was  held,  where 
the  legislature  had  authorized  managers 
of  elections  ''to  hear  and  determine'' 
cases  of  contested  elections,  without 
TTiftlring  any  provision  for  an  appeal,  or 
any  reference  in  the  act  to  proceedings 
by  quo  warranto f  that  their  decision  was, 
without  any  express  statutory  declara- 
tion to  that  effect,  final  and  conclusive, 
and  that  courts  had  no  control  over 
it.  Grier  v,  Shackelford,  3  Brevard 
(S.  Car.),  491  (iVott,  J.,  dissenting); 
followed  in  State  v.  Deliesseline,  1 
McCord  (S.  Car.),  52  (two  judges  dis- 
senting) .  See  State  v.  Huggins,  Harper, 
Law,  94.  But  note  remarks  of  Evans, 
J.,  in  State  v.  Cockrell^  2  Rich.  Law 
(S.  Car.),  6,  who,  ^peaking  of  the  sub- 
sequent act  of  1839  (requiring  the 
mimagers  to  hear  and  determine  the 
validity  of  the  election,  and  providing 


that  their  "decisions  shall  be  final"), 
sayjs:  "I  take  it  to  be  clear  that  the 
validitv  of  an  election,  in  all  cases, 
must  (under  the  act),  in  the  first  in- 
stance, be  decided  by  the  court  of  man- 
affers  duly  authorized  according  to  law. 
J^  questions,  whether  of  law  or  fact, 
m\ist  be  submitted  to  this  tribunal. 
Their  decisions  on  questions  of  fact 
must  necessarily  be  final,  as  no  appeal 
is  given;  but  I  do  not  mean  to  say 
that  their  errors  of  law  may  not  oe 
corrected  by  certiorari,  or  such  of  the 
prerogative  writs  as  may  be  best  suited 
to  the  case."  Accordingly,  where  an 
election  within  the  act  nad  not  been 
contested  before  the  managers,  the 
court  refused  leave  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto. 
It  was  afterwards  stated,  by  a  distin- 
guished judge  in  that  State,  that  the 
scrutiny  of  municipal  elections,  as  an 
incidental  power,  belonffs  in  the  first 
place  to  the  city  councfl;  and  if  they 
abuse  that  power,  the  correction  of 
that  abuse  devolves  upon  the  courts 
by  information  in  the  nature  of  a  quo 
warranto.  Per  O'NeaU,  J.,  in  State  v. 
Schnierle,  5  Rich.  Law  (S.  Car.^,  299, 
301  (quo  war,  to  test  validity  of  defend- 
ant's election  as  mavor  of  Charleston), 
s.  p.  Johnston  v,  Charlestown,  1  Bay 
(S.  Car.),  441.  But  the  city  council,  in 
order  to  determine  a  contest  for  a 
municipal  office,  cannot  swear  the 
indivioual  voters  to  compel  them  to 
declare  for  whom  they  voted.  This  is 
an  inquisitorial  power  unknown  to  the 
principles  of  our  government,  and  of 
dangerous  tendency.  lb.  See  also 
People  V.  Pease,  27  N.  Y.  81 ;  People  v. 
Thatcher  55  N.  Y.  525;  People  v. 
Cicott,  16  Mich.  283;  Cooley,  Const. 
Lim.  604-606.  Election  contests  for 
office  will  not  be  determined  on  habeas 
corpus  (Strahl,  In  re,  16  Iowa,  369), 
nor  in  general  on  biU  in  equity,  Hagner 
V,  Heyberger,  7  Watts  &  S.  (Pa.)  104; 
but  see  Kerr  v,  Trego,  47  Pa.  St.  292 ; 
supra,  §  379,  note;  post,  §  517; 
Hughes  V.  Parker,  20  N.  H.  58 ;  Cochran 
V.  McCleary,  22  Iowa,  75 ;  Be  Sawyer, 
124  U.  S.  200,  and  chapter  on  Corporate 
Meetings,  post,  also  chap,  xxxi.,  'oost. 
But  as  to  county-seat  contest,  wnere, 
fraud  is  allied,  see  Boren  v.  Smith,  47 
111.  482.  Equity  wQl  not  interfere  to 
determine  questions  concerning  the 
appointment    or    election    of    public 
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wise  provided,  is  that  those  absenting  themselves  and  those  who  being 
present  abstain  from  voting  are  considered  as  acquiescing  in  the  result 
declared  by  a  majority  of  those  actually  voting,  though  in  point  of 
fact  only  a  minority  of  those  entitled  to  vote  really  do  vote,  and  the 
majority  of  those  voting  constitutes  merely  a  majority  of  a  minority.* 
This  principle  is  inherent  in  representative  government,  and  is  neces- 
sary to  the  practical  working  of  the  elective  system.  Following  from 
this  principle  it  is  held,  by  the  great  weight  of  authority,  that  when 
by  statute  a  vote  of  "a  majority  of  the  voters"  or  of  "a  majority  of 
the  legal  voters"  or  of  "a  majority  of  the  qualified  voters"  of  a 
municipality  is  required  for  election  to  office  or  for  any  other  munici- 
pal purpose,  those  who  do  not  vote,  acquiesce  in  the  result,  and  a 
majority  of  those  actually  voting  is,  unless  otherwise  specially  pro- 
vided, sufficient,  though  in  point  of  fact  it  may  not  be  a  majority 
of  all  who  are  entitled  to  vote,  and  may  only  be  a  majority  of  a 
minority  of  the  qualified  voters  or  electors  within  the  electorate.* 


officers  or  their  title  to  office,  and  there- 
fore will  not  interfere  with  a  de  facto 
officer  pending  a  contest  as  to  his  title. 
Landes  v.  Walls,  160  Ind.  217. 

*  Cass  County  v.  Johnston,  95  U.  S. 
360 :  United  States  v,  BaUin,  144  U.  S. 
1 ;  somers  v.  Bridgeport,  60  Conn.  521, 
528;  Rushville  Gas  Co.  v.  Rushville, 
121  Ind.  206;  South  Bend  v,  Lewis, 
138  Ind.  512;  Walker  v.  Oswald,  68 
Md.  146,  150;  Murdoch  v.  Strange,  99 
Md.  89;  State  v.  Young,  19  Mont.  239, 
244 ;  Miller  v.  School  Dist.,  5  Wyo.  217 ; 
Oldknow  V.  Wainwright,  2  Burr.  1017, 
1021. 

'  St.  Joseph  Township  v.  Rogers, 
16  WaU.  (U.  S.)  644  (majority  of  the 
legal  voters  of  a  township);  Cass 
County  V.  Johnston,  95  U.  S.  360 
("two-thirds  of  the  qualified  electors 
of  the  township  voting  at  such  elec- 
tion"); Carroll  County  v.  Smith,  111 
U.  8.  556  ("two-thirds  of  the  (qualified 
voters  of  such  county  at  a  special  elec- 
tion or  regular  election  to  be  held 
therein"):  ICnox  0>unty  v.  Ninth 
Nat.  Bank,  147  U.  S.  91,  99  ("two- 
thirds  of  the  qualified  voters  of  such 
county  at  a  regular  or  special  election 
to  be  held  therein");  Mobile  Sav. 
Bank  v.  Oktibbeha  (5ounty,  22  Fed. 
Rep.  110,  580  ("two-thirds  of  the 
qiialified  voters  of  such  county  at  a 
special  election  or  r^ular  election  to 
be  held  therein"^;  Mobile  Sav.  Bank 
V.  Supervisors  of  Oktibbeha,  24  Fed. 
Rep.  110,  113  ("two-thirds  of  the 
qualified  voters  of  such  county  at  a 


special  election  or  regular  election  to 
be  held  therein");  Armour  Bros. 
Banking  Co.  v,  Finney  County,  41  Fed. 
Rep.  322  ("majority  of  all  the  votes 
cast"):  Madison  County  v.  Priestly, 
42  Fed.  Rep.  817  ("two-thirds  of  the 
qualified  voters  of  such  county  at  a 
special  election  or  regular  election  to 
be  held  therein");  Pacific  Imp.  Co.  v. 
Clarksdale,  74  Fed.  Rep.  528,  532 
(two-thirds  of  the  qualined  voters) ; 
Cronly  v.  Tucson,  6  Ariz.  235  ("two- 
thirds  of  the  qualified  voters") ;  Vance 
V.  Austell,  45  Ark.  400  ("consent  of  a 
majority  of  the  qualified  voters  of  the 
county");  Rowland  v.  Supervisors  of 
San  Joaquin  County,  109  CaL  152 
("two-thirds  of  the  qualified  electors 
voting  at  ^Jl  election  to  be  held  for  that 
purpose");  Fritz  v.  San  Francisco, 
132  Cal.  373;  Law  v.  San  Francisco, 
144  CaL  384,  395;  State  v.  Sumter 
Ck>unty  Com'rs,  19  Fla.  518,  539  ("mar 
jority  of  the  number  of  registered 
votes");  Pickett  v,  Russell,  42  Fla. 
116,  139  ("majority  of  the  Qualified 
electors"  of  a  scnool  district  "tnat  pay 
a  tax  on  real  or  personal  property"); 
Green  v.  State  Board  of  Canvassers,  5 
Idaho,  130,  138,  142  ("majority  of  the 
electors");  People  v.  Warfield.  20  IlL 
163  ("majority  of  the  voters'*);  Peo- 
ple V.  Gamer,  47  111.  246  ("majority 
of  the  voters  of  such  county,  at  any 
general  election") ;  Holcomb  v.  Davis. 
56  111.  413  (majority  of  the  legal 
voters);  Dunnovan  v.  Green,  57  llL 
63,  67  (majority  of  the  votes) ;  People 
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Under  many  of  the  decisions  this  rule  is  applied,  although  votes 
upon  other  questions,  or  for  the  election  of  candidates  for  office, 


V,  Harper,  67  IlL  62  ("majority  of  the 
1^^  voters  voting  at  such  election''); 
Melvin  v.  Liaenby.  72  111.  63,  67  ("mar 
jority  of  the  legal  voters  living  in  the 
coimty ") ;  Kuns  v.  Robertson,  154  111. 
394,  412  ("two-thirds  of  the  whole 
society");  Lamb  v.  Cain,  129  Ind. 
486,  516  ("two-thirds  of  the  whole 
society  "  held  to  be  two-thirds  of  those 
voting,  although  only  a  minority  of 
the  Society's  membership);  South 
Bend  v,  Lewis,  138  Ind.  512,  516 
(majority  of  the  votes  given) ;  Taylor 
V,  McFadden,  84  Iowa,  262,  270  ("ma- 
jority of  voters  of  the  city  or  town") ; 
Muion  County  Commissioners  v.  Wink- 
ley,  29  Kan.  36  (majority  of  the  votes 
cast);  Stote  v.  Echols,  41  Kan.  1 
(majority  of  the  votes  cast);  Mont- 
gomery County  Fiscal  Court  v,  Trimble, 
104  Ky.  629  ("two-thirds  of  the  voters 
thereof,  voting  at  an  election  to  be  held 
for  that  purpose";  overruling  Bel- 
knap v.  Louisville,  99  Ky.  474) ;  Pratt 
V,  Breckinridge,  112  Ky.  1,  27;  Win- 
chester Boara  of  Education  v.  Win- 
chester, 120  Ky.  591;  87  S.  W.  Rep. 
768  ("two-thirds  of  tne  voters  thereof, 
voting  at  an  election  to  be  held  for  the 
purpose");  Duperier  v.  Viator,  35  La. 
An.  957,  961  (majority  of  taxpayers 
voting  at  such  election);  Citizens  & 
Taxpayers  v,  Williams,  49  La.  An.  422, 
440  ("majority  of  the  property  tax- 
payers in  number  and  value");  Foy 
V.  Gardiner  Water  Dist.,  98  Me.  82,  85 
("majorit^^  vote  of  the  lesal  voters 
within  said  district");  Walker  v, 
Oswald,  68  Md.  146,  155  ("majoritv  of 
the  voters  of  said  county") ;  Murcioch 
V.  Strange,  99  Md.  89;  Shearer  v.  Bay 
County  Supervisors,  128  Mich.  552, 
556  ("majority  vote  of  the  electors  of 
said  county") ;  Dajrton  v.  St.  Paul,  22 
Minn.  400  ("majority  of  the  voters 
present  and  voting") ;  Tinkel  v.  Griffin, 
26  Mont.  426  (^'majority  of  electors 
voting  at  an  election")^  State  v.  Ruhe, 
24  Nev.  251  ("majority  of  the  votes 
cast  of  the  duly  qualined  electors"); 
Atty.-Gen.  v,  Shepard,  62  N.  H.  383; 
Bott  V.  Secretory  of  State,  61  N.  J.  L. 
163;  8.C.62N.J.L.  107;  8.C.63N.J. 
L.  289  ("majority  of  the  electors 
qiialified  to  vote  for  members  of  the 
legislature,  voting  thereon");  Lane  v. 
Otis,  68  N.  J.  L.  64,  656  (majority  of 
the  voters) ;  People  v,  Clute,  50  N.  Y. 
451,  461;  Smith  v.  Proctor,  130  N.  Y. 


319  ("a  majority  of  all  the  inhabitants 
of  any  school  district  entitled  to  vote, 
to  be  ascertained"  by  ayee  and  noes  of 
such  inhabitants  at  a  school  district 
meeting);  May  v.  Bermel,  20  N.  Y. 
App.  Div.  53  ("a  vote  of  a  majority  of 
the  electors"  of  any  town  ^^ voting  at 
an  annual  town  meeting");  Rome  v, 
Whitestown  Water  Works  Co.,  113 
N.  Y.  App.  Div.  547,  aff'd  187  N.  Y. 
542  ("a  majority  of  the  voters  of  the 
corporation  tax  district");  Stote  v, 
Barnes,  3  N.  Dak.  319  ("majority  of 
the  l^al  votes  cast ") ;  Stote  v.  Langlie, 
5  N.  Dak.  594  ("two-thirds  of  the  votea 
noUed") ;  Rike  v,  Floyd,  6  Ohio  Or.  a. 
80,  125  (two-thirds  of  the  whole  soci- 
ety) ;  State  v,  Grace,  20  Oreg.  154,  163 
("majority  of  a31  the  votes  cast"); 
Craig  V,  First  Presbyterian  Church,  88 
Pa.  St.  42  ("majority  of  the  members 
of  such  society  or  church,  expressed  at 
a  church  election  held  for  that  pur- 
pose"); Schlichter  v.  Keiter,  156  Pa. 
St.  119  ("two-thirds  of  the  whole 
society");  Morton  v.  Comptroller- 
General,  4  S.  Car.  430  ("two-thirds  of 
the  members  of  each  branch  of  the 
legislature");  Bond  Debt  Cases,  12 
S.  Car.  200,  285  ("two-thirds  of  the 
members  of  each  branch  of  the  legis- 
lature"); Louisville  &  N.  R.  Co.  v. 
Davidson  County  Ct.,  1  Sneed  (Tenn.), 
692  ("majority  of  the  voters  of  the 
county");  Alley  v,  Denson,  8  Tex. 
297  ("majority  of  the  votes");  Met- 
calfe V.  Seattle,  1  Wash.  297, 301 ;  Stote 
V.  Snodgrass,  1  Wash.  305 ;  Yesler  v, 
Seattle,  1  Wash.  308;  Strain  v.  Young, 
25  Wash.  578 ;  Fox  v.  Seattle,  43  Wash. 
74  ("assent  of  three-fifths  of  the  voters 
in  a  city,  voting  at  an  election  to  be 
held  for  tne  purpose  ") ;  Davis  v.  Brown, 
46  W.  Va.  716,  719  ("three-fifths  of  aU 
the  votes  cast  at  said  election  upon  the 
question  ") ;  Gillespie  v.  Palmer,  20  Wis. 
544  ("majority  ot  all  the  votes  cast  at 
such  election '0;  Sanford  v.  Prentice, 
28  Wis.  358  ("majority  of  the  1^ 
voters");  Miller  v.  School  District,  5 
Wyo.  217;  Gosling  v,  Veley,  7  Q.  B. 
406,  456;   19  L.  J.  Q.  B.  n.  b.  111. 

A  stotute  authorized  school  dis- 
tricto  to  raise  money  to  build  new 
school  houses  "whenever  a  nuiumfy 
of  all  the  inhabitants  of  any  school  dis- 
trict entitled  to  vote,  to  be  ascertained 
by  toldng  and  recording  the  ayes  and 
noes  of  such  inhabitanto  accordingly" 
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may  show  that  the  votes  cast  for  the  office  or  upon  the  question 
before  the  court  are  only  a  minority  of  the  voters  within  the  elec- 
torate. According  to  these  decisions  the  votes  cast  for  the  par- 
ticular office,  or  upon  the  particular  question  before  the  court,  are 
to  be  considered  separately  and  apart  from  any  votes  cast  for  other 
offices,  or  upon  other  questions.^  But  although  these  views  seem 
to  be  supported  by  the  great  weight  of  authority,  they  have  not 
been  accepted  in  a  number  of  States.  In  some  States  the  principle 
appears  to  have  been  rejected  in  its  entirety,  and  the  contrary  view 
adopted  that  a  "majority  of  the  voters"  means  a  majority  of  those 
qualified  or  entitled  to  vote,  and  not  merely  of  those  voting  upon  the 
particular  question,  —  the  number  entitled  to  vote  being  ascertained 
in  some  cases  by  registration,  and  in  other  cases  by  the  votes  cast 
upon  other  questions,  or  candidates  for  office  at  the  same  election.' 


at  a  school  meetin|g  should  detenmne 
that  the  sum  requued  to  be  therefore 
should  be  raised  by  the  inhabitants. 
In  a  school  district  containing  300 
residents  entitled  to  vote,  a  meeting 
was  held  pursuant  to  the  statute.  At 
the  meetmg  115  votine  inhabitants 
were  present,  and  a  resolution  to  raise 
the  money  was  adopted  by  a  vote  of 
34  for,  to  33  against  the  same,  only  67 
having  voted  upon  the  question.  It 
was  held  that  the  proposition  had 
received  the  vote  of  a  majority  of 
the  inhabitants  of  the  school  district 
within  the  meaning  bf  the  statute. 
Smith  V.  Proctor,  130  N.  Y.  319.  In  an 
earlier  case  involving  the  validity  of 
an  issue  of  railroad  aid  bonds,  the  court 
had  held  that  a  statutory  provision 
giving  authority  therefor  ^4n  case  a 
majority  of  the  taxable  inhabitants  of 
said  village  shall  vote  to  raise  said 
sum,"  required  an  affirmative  vote  of 
a  majority  of  the  taxable  inhabitants. 
People  V,  Trustees  of  Fort  Edward,  70 
N.  Y.  28.  In  May  v.  Bermel,  20  N,  Y. 
App.  Div.  53,  58,  this  decision  is  dis- 
tinguished, and  it  is  said  that  it  was 
called  for  by  reason  of  the  strict  rule 
applied  in  railroad  aid  grants.  In 
People  V,  Wiant,  48  111.  263,  the  Ck>n- 
stitution  of  lUinoia  of  1848,  art.  vii. 
§  5,  required  that  no  county  seat  should 
be  removed  unless  "a  majority  of  the 
voters  of  the  county  shall  have  voted  in 
favor  of  its  removal."  A  statute  pro- 
vided for  removal  "if  it  shall  appear 
that  the  majority  of  the  leeal  voters  of 
said  county  have  voted"  for  removal. 
The  question  of  removing  a  county 
seat  was  submitted  at  a  regular  elec- 


tion, and  the  Court  held  that  the  num- 
ber voting  only  upon  the  question  of  re- 
moval did  not  govern^  but  that  it  must 
appear  that  a  majority  of  all  the  voters 
voting  at  the  election  for  all  purposes, 
were  in  favor  of  removal. 

Voluntary  Associations,  In  Philo- 
math College  V.  Wyatt,  27  Oreg.  390, 
452,  483  (a  case  of  a  voluntary  associ- 
ation), it  IS  said  by  Moore ,  J.,  that  the 
rule  stated  in  the  text  applies  only  to 
elections  authorized  by  law,  and  hence 
that  a  majority  of  ou  the  members  of 
a  volimta^  society  is  required.  Woi- 
verton,  J.,  dissented,  and  there  was 
no  decision  of  the  question.  The  rule 
stated  in  the  text  has  been  applied  to 
voluntary  associations  in  a  number  of 
cases.  See  Kuns  v.  Robertson,  154  lU. 
394;  Lamb  v.  Cain,  129  Ind.  486; 
Russie  V,  Brazzell,  128  Mo.  93 ;  Rike  v. 
Floyd,60hioCir.Ct.80;  Craig  ».  First 
Presbyterian  Church,  88  Pa.  St.  42; 
Schlichter  v.  Keiter,  156  Pa.  St.  119. 

^  Rowland  v.  Supervisors  of  San 
Joaquin  County,  109  Cal.  152 ;  Melvin 
v,  Lisenbv,  72  111.  63,  67;  State  v. 
Ekshols,  41  Kan.  1;  Montcomeiy 
County  Fiscal  Court  v.  Trimble,  104 
Ky.  629;  Walker  v.  Oswald,  68  Md. 
146;  Tinkel  v.  Griffin,  26  Mont.  426; 
Bott  v.  Secretary  of  State,  61  N.  J.  L. 
163;  S.C.62N.J.L.  107;  8.C.63N.J. 
L.  289 ;  State  v,  Barnes,  3  N.  Dak.  319 ; 
State  V.  Langlie,  5  N.  Dak.  594 :  State 
v,  Grace,  20  Oreg.  154 ;  Strain  v.  Young, 
25  Wash.  578 ;  Fox  v.  Seattle,  43  Wash. 
74;  Davis  v.  Brown,  46  W.  Va.  716, 
719;  Gillespie  v.  Palmer,  20  Wis.  544. 

'  Georgia.  In  this  State,  the  Su- 
preme Court  distinguished  the  decisions 
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In  many  of  the  States  the  courts  have  held  that,  when  by  the  Con< 
stitution,  or  by  statute,  a  question  is  required  or  permitted  to  be 


of  the  United  States  Supreme  Court 
Lq  St.  Joeeph  Township  v.  Rogers,  16 
Wall  (U.  S.)  644,  and  Cass  County  v, 
Johnson,  95  U.  S.  360,  cited  supra,  on 
the  ground  that  in  these  cases  there 
had  not  been  any  registration  of  the 
voters,  and  held  that  under  the  ^stem 
in  Georgia,  where  a  registration  of 
voters  is  provided  for,  a  majority  of 
the  prescru>ed  proportion  of  the  re^s- 
tered  voters  is  required  for  the  adoption 
of  any  question  submitted  to  the  elec- 
torate. Gavin  v.  Atlanta,  86  Ga.  132. 
Thus,  imder  a  constitutional  require- 
ment that  debt  shall  not  be  contracted 
by  a  municipality,  "without  the  con- 
sent of  two-thirds  of  the  qualified  voters 
thereof  at  an  election  for  that  purpose," 
the  prescribed  majority  of  all  the  voters 
of  tne  municipality,  as  ascertained  by 
the  registration  lists,  or  tally  sheets,  or 
other  reasonable  test,  must  vote  in 
favor  of  incurring  the  debt.  McKnight 
V.  Senoia,  115  Ga.  915.  And  where 
there  b  a  law  authorizing  or  requiring 
the  reaistration  of  voters  at  an  election 
to  be  held  on  the  question  of  the  issu- 
ance of  bonds,  the  result  of  the  election 
is  to  be  determined  by  a  reference  to 
the  list  of  voters  registered  for  the  elec- 
tion. Gavin  v.  Atlanta,  86  Ga.  132; 
Mayor,  &c.  of  Madison  v.  Wade,  88  Ga. 
699 ;  Decatur  v.  Wilson,  96  Ga.  251 ; 
Floyd  County  v.  State,  112  Ga.  794; 
McKnight  V,  Senoia,  115  Ga.  915.  But 
it.  is  to  be  observea  that  registration 
lists  or  tally  sheets  do  not  establish  that 
all  persons  registered  are  lawfully 
qualified  voters  or  electors.  Where 
tnere  is  no  other  test,  the  question 
whether  the  necessary  majority  of  the 
(lualified  voters  have  given  their  assent 
is  to  be  determined  by  reference  to  the 
tally  sheets  of  the  last  general  election. 
Kalgler  v.  Roberts,  89  Ga.  476;  How- 
ell v.  Athens,  91  Ga.  139;  Carver  v. 
Dawson,  99  Ga.  7 ;  Slate  v.  Blue  Ridge, 
113  Ga.  646;  McKnight  v.  Senoia,  115 
Ga.  915;  ThomasviUe  v.  Thomasville 
EL  L.  &  G.  Co.,  122  Ga.  399.  If,  how- 
ever, the  total  number  of  votes  cast  at 
an  election  to  determine  whether  bonds 
shall  be  issued  exceeds  the  total  num- 
ber of  Votes  shown  by  the  tally  sheets 
of  the  last  general  election,  then  the 
(luestion  whether  the  necessary  major- 
ity has  been  obtained  is  to  be  deter- 
mined by  the  actual  number  of  votes 
cast  at  the  special  election  on  the  que»- 


tion  of  issuing  the  bonds.  McKnight  v. 
Senoia,  115  Ua.  915.  But  under  a  con- 
stitutional provision  requiring  the  con- 
sent of  two-thirds  of  the  qualified 
voters  of  the  county  voting  at  an  election 
held  for  that  marpose,  as. a  condition 
precedent  to  tne  removal  of  a  county 
seat,  only  the  prescribed  majority  of 
those  voting  at  the  election  is  reqmred. 
Wells  v.  Ragsdale,  102  Ga.  53. 

Minnesota.  In  this  State,  the  pro- 
vision of  the  Constitution  for  the 
removal  of  county  seats  that  all  laws 
therefor  shall,  before  taking  effect,  be 
submitted  ''to  the  electors  of  the  county 
to  be  affected  thereby,  at  the  next 
general  election  after,  the  passage 
thereof,  and  be  adopted  by  a  majorSy 
of  such  electors"  was  construed  to  be 
in  substance  and  effect  a  requirement 
that  the  law  should  be  adopted  by  a 
majority  of  those  voting  at  the  general 
election  at  which  it  was  submitted,  and 
the  court  held  that  the  adoption  of  such 
law  required  a  majority  of  all  the  votes 
cast  at  the  election  and  not  merely  oi  a 
majority  of  those  cast  on  the  queAUm  of 
removal,  Taylor  v.  Taylor,  10  Minn. 
112;  Bayard  v,  Klinffe,  16  Minn.  249; 
Everett  v.  Smith,  22  Minn.  53. 

Missouri,  In  this  State  the  rule  has 
been  laid  down  that  when  by  law  a  vote 
is  required  or  permitted  to  be  taken  and 
a  majority  of  the  legal  voters  is  men- 
tioned in  such  law  as  being  necessarv 
to  carry  the  proposed  measure,  sucn 
majority  must  be  a  majority  of  all  the 
legal  voters  entiUed  to  vote  at  such 
election,  and  not  a  mere  majority. of 
those  voting  thereat.  State  v.  Francis, 
95  Mo.  44.  This  rule  is  founded  on  the 
case  of  State  v.  Sutterfield,  54  Mo.  391, 
a  case  involving  the  removal  of  a 
county  seat.  By  the  Constitution,  the 
removal  of  a  county  seat  was  prohib- 
ited unless  "two-thirds  of  the  qualified 
voters  of  the  county  at  a  general  elec- 
tion shall  vote  in  favor  of  such  re- 
moval." The  Constitution  also  pro- 
vided for  the  registration  of  voters. 
It  was  held  that  the  vote  for  removal 
must  be  supported  by  two-thirds  of  all 
the  qualifiea  voters  as  shown  by  the 
registration  of  voters.  The  reasons 
assigned  by  the  court  for  this  decision 
were  that  the  words  of  the  Constitu- 
tion implied  an  affirmative  vote  and 
that  registration  of  the  voters  pursuant 
to  the  Constitution  supplied  the  test 
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submitted  to  vote  at  a  general  election,  and  it  is  declared  that  a  major- 
ity or  the  prescribed  proportion  of  the  voters  voting  at  sveh  elecHon, 


of  the  number  of  voters.  In  this  case, 
the  court  distinguished  and  refused  to 
follow  Cass  County  v.  Johnson.  95 
U.  S.  360,  368.  Applying  the  rule  so 
laid  down  in  this  State,  it  has  been  held 
that  the  prescribed  majority  or  pro- 
portion of  all  the  legal  voters  within 
the  electorate  as  shown  by  registra- 
tion or  bv  a  vote  upon  other  officers  or 
upon  other  questions  taken  at  the 
same  time,  is  reauired  under  statutory 
or  constitutional  provisions  such  as 
these:  ''a  majority  of  the  legal  voters 
of  the  respective  cities''  in  a  local 
option  law,  State  v,  Winkelmeier,  35 
Mo.  103;  State  v,  Francis,  95  Mo.  44; 
a  constitutional  provision  prohibiting 
the  removal  of  a  county  seat  unless 
'Hwo  thirds  of  the  qualified  voters 
of  the  county  at  a  general  election 
shall  vote  in  favor  of  such  removal, 
State  V,  Sutterfield,  54  Mo.  391;  a 
statute  providing  for  the  removal  of  a 
county  seat  which  required  the  vote  of 
'Hwo  thirds  of  the  l^al  voters  of  said 
county"  at  a  general  election,  State 
V.  White,  162  Mo.  533 ;  a  constitutional 
provision  prohibiting  railroad  aid  sub- 
scriptions and  bonds  "unless  two- 
thiras  of  the  qualified  voters  of  such 
coimty,  city,  or  town,  at  a  regular  or 
special  election,  to  be  held  therein, 
shall  assent  thereto,''  State  v.  Brass- 
field,  67  Mo.  331 ;  Webb  v.  Lafayette 
County,  67  Mo.  353 ;  Ranney  v.  Bader, 
67  Mo.  476 ;  Orr  v,  Lawrence  County, 
75  Mo.  246 ;  State  v.  Walker,  85  Mo.  41 ; 
State  V.  Harris,  96  Mo.  29 ;  a  constitu- 
tional provision  requiring  that  amend- 
ments to  the  charter  of  St.  Louis  be 
submitted  to  the  ''qualified  voters 
thereof  at  a  general  or  special  election  " 
and  that  they  be  "accepted  by  at  least 
three-fifths  of  the  qualified  voters 
thereat,"  State  v,  St.  Louis,  73  Mo. 
435 ;  a  constitutional  provision  for  the 
adoption  of  the  townsnip  organization 
in  counties  upon  the  vote  of  "a  ma- 
jority of  the  legal  voters  of  such 
county  voting  at  any  general  elec- 
tion," State  V.  McGowan,  138  Mo.  187. 
When,  however,  a  question  is  sub- 
mitted to  vote  at  a  special  election  at 
which  no  other  matters  are  submitted 
to  the  electorate,  it  has  been  held  that 
a  majority  of  the  (qualified  electors  who 
voted  at  the  special  election  are  suffi- 
cient. This  was  so  held  in  State  v. 
Mayor  of  St.   Joseph,   37   Mo.   270, 


where  the  statute  required  the  question 
of  issuing  bonds  to  oe  submitted  "to 
a  vote  of  the  qualified  electors  of  such 
cit^"  and  that  it  should  require  "two- 
thirds  of  such  qualified  electors  to 
sanction  the  same."  It  was  also  so 
held  in  State  v.  Binder,  38  Mo.  450, 
where  a  special  election  on  the  question 
of  adopting  a  local  option  law  was  held 
and  no  other  question  was  submitted 
to  the  electors  at  that  time.  Li  this 
case  the  court  held  that  it  would  be 
presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  voters  partici- 
pating in  the  election  were  all  the  legal 
voters  of  the  city  or  that  those  not 
voting  acquiesced  in  the  action  of 
those  voting.  A  similar  decision  was 
also  rendered  in  Richardson  v.  Mc- 
Beynolds,  114  Mo.  641,  where  a  statute 
relating  to  the  removal  of  a  school 
house  reauired  "a  majority  vote  of  the 
voters  wno  are  resident  taxpayers  of 
said  district."  At  a  special  meeting  in 
a  school  district,  in  which  there  were 
108  resident  voters,  52  votes  were  cast 
for  removal,  and  25  votes  against. 
The  court  held  that  the  statute  meant 
a  majority  of  the  taxpayers  present 
and  voting  at  the  meeting,  and  tnat  the 
resolution  for  removal  was  duly  carried. 
In  Russie  v.  Brazzell,  128  Mo.  93,  the 
Constitution  of  a  voluntary  reli^ous 
association  required  a  vote  of  ''two- 
thirds  of  th^  whole  societv"  for  the 
adoption  of  amendments.  At  a  general 
conference  of  the  association  a  rule  waa 
adopted  to  the  effect  that  the  consent 
of  the  prescribed  proportion  of  the 
members  should  be  evidenced  by  a 
vote  of  two-thirds  of  those  partici^t- 
ing  at  an  election  for  the  purpose.  The 
court  held  that  a  vote  of  two-thiids  of 
those  participating  at  the  election  was 
sufficient  because  the  rule  adopted  by 
the  association  in  general  conference 
regulating  the  manner  in  which  such 
assent  should  be  evidenced,  was  bind- 
ing on  the  civil  courts.  In  Knox 
County  V.  Ninth  National  Bank,  147 
U.  S.  91  (an  action  involving  the 
validity  of  an  issue  of  railroad  aid 
bonds  by  one  of  the  counties  of 
Missouri),  the  Supreme  Court  of  the 
United  States  dedined  to  be  bound  by 
the  ndes  adopted  by  the  State  courts  on 
the  ffround  that  the  question  had 
alreaay  been  considered  and  decided 
by  the  Federal  Court,  and  the  decisioiit 
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shall  be  required  to  carry  the  proposition^  a  majority  of  aU  the  votes 
cast  at  the  election  is  meant,  and  not  merely  a  majority  of  the  votes 


of  the  State  Court  toere  made  after  the 
issue  of  the  bonds  in  question  and 
could  not  be  deemed  controlling. 

Nebraska,  In  this  State  the  courts 
are  fullv  conunitted  to  the  view  that 
where  the  candidate  is  voted  for  or  the 
question  is  submitted  to  the  voters  at 
an  election  at  which  other  questions 
are  submitted  or  other  candidates  are 
voted  for,  a  majority  of  all  the  dectore 
voting  at  the  dectUm  is  eaeerUialf  and 
they  decline  to  accept  a  mere  majority 
of  those  voting  for  the  particular 
candidate  or  upon  the  particular 
question.  It  has  been  so  held  under 
statutes  the  terms  of  which  are  as 
follows:  ''authorized  by  a  vote  of  the 
people,"  Biyan  v.  Lincoln,  50  Neb. 
620;  ''vote  of  the  electors  of  the 
county,"  Douglass  County  v,  Keller. 
43  Neb.  635;  "majority  of  the  legal 
voters,"  State  v.  Van  Camp,  36  Neb. 
91;  "consent  of  a  majority  of  the 
electors  thereof,"  State  v,  Bechell,  22 
Neb.  158;  "two-thirds  of  the  votes 
cast,"  Stenberg  v.  State,  50  Neb.  127; 
State  V.  Anderson,  26  Neb.  517;  "ma- 
jority of  all  the  votes  cast  at  any  such 
election/'  State  v,  Clark,  59  Neb.  702; 
"majont^  of  the  electors  voting  at 
such  election,"  Tecumseh  Nat.  Bank  v, 
Saunders,  51  Neb.  801 ;  State  v.  Bab- 
cock,  17  Neb.  188;  "majority  of  the 
ballots  polled  at  such  election,"  State 
V.  Benton,  29  Neb.  460;  "majority  of 
the  legal  voters  of  such  county,  voting 
at  anyi|;eneral  election,"  State v,  Lan- 
caster County,  6  Neb.  474. 

North  Carolina.  In  Reiger  v.  Com- 
missioners of  B^ufort,  70  N.  Car.  319, 
a  statute  required  the  vote  of  "a 
majority  of  the  voters  of  said  town, 
qualified  to  vote  for  commissioners" 
and  it  was  held  that  a  majority  of  the 
votes  cast  was  sufficient,  although  they 
did  not  constitute  a  majority  ofall  the 
qualified  voters  within  the  town.  But 
tne  Constitution  of  the  State  provides 
for  registration  of  voters,  and  in  con- 
struing^ and  ai)pl^ng  a  constitutional 
provision  prohiDitinff  the  incurring  of 
debt  by  a  municipsuity  "unless  by  a 
vote  of  a  majoritv  of  the  qualmed 
voters  therein,"  the  courts  of  this 
State  have  held  that  the  "qualified 
voters"  of  a  municipality  are  those 
appearing  upon  the  registration  lists 
prepared  pursuant  to  the  Constitution ; 
and  that  a  majority  of  the  qualified 


voters  as  appearing  from  the  registra- 
tion lists,  and  not  merely  a  majority 
of  those  voting,  is  essential  to  authorize 
the  incurring  of  municipal  debt.  The 
court  reach^  this  conclusion  b;]^  con- 
struing the  constitutional  provision  as 
intended  to  protect  the  municipality 
against  the  arbitrary  action  of  a 
mmority  of  the  voters  and  calling  for 
the  affirmative  consent  of  a  majority 
of  the  qualified  voters,  and  not  merely 
a  passive  acquiescence  by  a  failure  to 
vote.  Chester  &  L.  N.  G.  R.  Co.  v. 
Caldwell  Counter  Com'rs,  72  N.  Car. 
486  (distinguisning  Reiger  v,  Com'rs 
of  Beaufort,  70  nT  Car.  319,  supra) ; 
Norment  v,  Charlotte,  85  N.  Car.  387; 
Southerland  v.  Goldsboro,  96  N.  Car. 
49;  Duke  v.  Brown,  96  N.  Car.  127; 
McDowell  V,  Massachusetts  &  S.  Const. 
Co.,  96  N.  Car.  514;  Wood  v.  Oxford, 
97  N.  Car.  227,  233;  Rigsbee  v.  Dur- 
ham, 98  N.  Car.  81,  86;  Smith  v. 
Wilmington,  98  N.  Car.  343;  Cleve- 
land Cotton  Mills  V.  Cleveland  County 
Com'rs,  108  N.  Car.  678,  686;  Lynch- 
burg &  D.  R.  Co.  V.  Person  County 
Com'rs,  109  N.  Car.  159,  162 ;  Union 
Bank  v.  Com'rs  of  Oxford,  116  N.  Car. 
339,  365;  Glenn  v.  Wray,  126  N.  Car. 
730,  734.  The  views  of  the  Supreme 
Court  of  North  Carolina  are  in  direct 
opposition  to  the  decisions  of  the 
Supreme  Court  of  the  United  States 
in  Carroll  County  v.  Smith,  111  U.  S. 
556,  564,  and  Knox  County  v.  Ninth 
Nat.  Bank^  147  U.  S.  91. 

South  Dakota.  In  this  State  a  mu- 
nicipality is  prohibited  by  the  Con- 
stitution from  incurring  debt  unless 
authorized  so  to  do  b^  "a  vote  in 
favor  thereof  by  a  majority  of  the 
electors  of  the  cit;]^."  It  has  been 
held  that  this  provision  requires  the 
concurrence  of  a  majority  of  the  quali- 
fied electors  manifested  by  an  affirma- 
tive vote  in  favor  of  the  proposition, 
and  that  a  mere  majorityof  those  vot- 
ing is  not  sufficient.  Williamson  v. 
AJdrich,  21  S.  Dak.  13;  108  N.  W.  Rep. 
1063. 

Texas.  In  Fort  Worth  v.  Davis,  57 
Tex.  225,  it  was  held  that  a  constitu- 
tional provision  authorizing  the  levy 
of  a  tax  "if  two-thirds  of  the  tax- 
payers of  such  city  or  town  shall  vote 
tor  the  tax"  required  the  affirmative 
action  of  a  majority  of  the  taxpayers, 
and  precluded  an  implied  consent  by  a 
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cast  an  that  partictdar  question.  These  decisions  treat  the  election  as 
an  entirety,  and  refuse  to  regard  the  submission  of  the  question  as 
a  special  election  for  that  purpose,  separate  and  distinct  from  the 
general  election  of  candidates  for  office  held  at  the  same  time.^    But 


failure  to  vote.  But  the  Constitution 
having  prescribed  no  means  of  ascer- 
taining the  number  of  taxpaying 
qualified  voters  in  a  city,  and  the 
legislature  having  authorized  the  tax 
to  be  levied  upon  the  vote  of  two- 
thirds  of  those  participating,  it  was 
held  that  the  test  adopted  by  the 
legislature  must  be  apphed  and  pre- 
cluded any  other  test.  See  also  Dwyer 
«.  Hackworth,  57  Tex.  245 ;  Werner  v. 
Galveston,  72  Tex.  22. 

Tennessee,  The  Constitution  of  Ten- 
nessee contained  a  provision  that  ''No 
part  of  the  county  shall  be  taken 
off  without  the  coneerU  of  two-thirds 
of  the  qualified  voters  in  such  part." 
It  was  held  that  this  provision  re- 
quired a  vote  of  two-thirds  of  those 
legally  entitled  to  vote,  and  not  merely 
of  those  voting  on  the  question,  the 
court  saying:  "The  word  'consent' 
here  means  the  active  concurrence, 
and  cannot  be  substituted  for  by  a 
passive  acquiescence.''  Cooke  v,  Gooch, 
6  Heisk.  (Tenn.)  294,  311.  Followed  in 
Braden  v.  Stumph,  16  Lea  (Tenn.),  581, 
590;  Lindsay  v.  Allen,  112  Tenn.  637, 
647.  The  same  construction  is  given 
to  the  word  *^ concurrence^^  in  the  pro- 
vision of  the  same  Constitution  that 
"the  seat  of  justice  of  anv  county 
■hall  not  be  removed  without  the 
concurrence  of  two-thirds  of  the  quali- 
fied voters  of  the  county."  Bouldin  v. 
Lockhart,  3  Baxt.  (Tenn^  262,  278; 
Bouldin  v,  Lockhart,  1  Lea  (Tenn.), 
195,  198. 

Miesiesvfyjpi,  The  same  meaning  and 
effect  was  given  by  the  Supreme  Court 
of  Mississippi  to  the  word  **as8erU"  in 
Hawkins  v.  Carroll  County^  50  Miss. 
735,  760,  where  the  provision  of  the 
Constitution  of  that  State  that  no 
municipal  aid  should  be  given  to  any 
corporation  "unless  two-thirds  of  the 
qualified  voters  of  such  county,  city,  or 
town,  at  a  special  election,  or  regular 
election  to  be  held  therein,  shall 
assent  thereto,"  was  construed  as 
requiring  a  vote  of  two-thirds  of  those 
entitled  to  vote  within  a  county  as 
appearing  from  the  registered  list  of 
voters,  and  not  merely  of  those  voting 
on  the  question.  But  in  Carroll  County 
V.   Smith,    111   U.   S.   556,   564,   the 


Supreme  Court  of  the  United  States, 
in  construing  and  applying  this  con- 
stitutional provision,  arrived  at  the 
opposite  view  and  aecUned  to  follow 
the  decision  of  the  State  Court.  Com- 
pare Simpson  Coimty  v.  Buckley,  85 

^^Eledors"  distinguished  from 
"voters"  In  some  cases,  a  distinction 
has  been  made  between  the  use  of  the 
word  "electors"  in  statutonr  or  con- 
stitutional provisions  and  the  use  of 
the  word  ''voters"  in  similar  provi- 
sions, and  it  has  been  held  that  when 
the  word  "electors"  is  used,  a  majority 
of  the  electors  within  the  electorate  is 
required,  and  that  a  vote  of  a  majority 
of  those  voting  on  the  question  is  not 
siifficient.  Samord  v.  Prentice,  28  Wis. 
358;  State  v.  Swift,  69  Ind.  505;  In  re 
Denny,  156  Ind.  104.  See  also  State  v. 
LangUe,  5  N.  Dak.  594,  597. 

»  Knight  V.  Shelton,  134  Fed.  Rep. 
423;  People  v.  Berkeley,  102  CaL  298; 
Santa  Rosa  v.  Bower,  142  CaL  299; 
Law  V,  San  Francisco,  144  CaL  384; 
Chestnutwood  v.  Hood,  68  111.  132; 
South  Bend  v,  Lewis,  138  Ind.  512; 
/n  r6  Davis,  62  Kan.  231 ;  High  School 
V.  Sumner  County,  61  Kan.  796;  Steb- 
bins  V.  Judge  of  drand  Rapids  Superior 
Court,  108  Mich.  693 ;  Daniels  v.  Long, 
111  Mich.  562;  Taylor  v,  Taylor,  10 
Minn.  112;  Bayard  v.  KUnge,  16 
Minn.  249;  Everett  v.  Smith,  22  Minn. 
53 ;  Smith  v.  Renville  County  Com'rs, 
64  Minn.  16;  State  v.  Steams.  72 
Minn.  200,  218;  Hopkins  v,  Duluth, 
81  Minn.  189 ;  State  v.  Hugo,  84  Minn. 
81;  State  v.  Powell,  77  Miss.  543; 
State  v.  St.  Louis,  73  Mo.  435;  State 
V,  McGowan,  138  Mo.  187;  Enyart  v. 
Hanover  Township,  25  Ohio  St.  618; 
State  V,  Foraker,  46  Ohio  St.  677. 

In  Knight  v.  Shelton,  134  Fed.  Rep. 
423,  the  court  had  before  it  the  ques- 
tion whether  an  amendment  to  the 
Constitution  of  Arkansas  was  adopted 
by  the  necessary  vote.  The  Constitu- 
tion of  that  State  declares  proposed 
amendments  thereto  shall  be  submitted 
to  the  electors  of  the  State  at  the  next 
general  election  for  senators  and 
representatives,  "and  if  a  majority  of 
the  electors  voting  at  such  dection 
adopt   such   amendments,   the 
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it  is  to  be  observed  that  many  of  the  decisions  which  adopt  a  con- 
trary view  were  rendered  under  statutes  containing  either  this  iden- 

shall  become  a  part  of  this  Constitu-  those  who  do  not  vote  are  considered 

tion."     The  amendment  in  question  as  acquiescing  in  the  result  declared  by 

received  only  75,740  votes  in  its  favor,  those  who  do  vote,  even  though  those 

although  more  than  156,293  votes  were  voting  constitute  a  minority  of  those 

cast  at  the  election.    The  court  held  entitled  to  vote.    2.   Where  a  question 

that  the  express  language  of  the  Con-  is  required  to  be  submitted  at  a  certain 

stitution  required  that  the  amendment  regvUiT  elecHony  and  is  made  to  depend 

receive  a  majority  of  the  votes  cast  at  upon  a  majority  of  the  votes  cast  at 

the  decHan  for  au  purposes,  and  that  ''such  election,'^  a  majority  of  all  the 

a  majority  on  the  question  submitted  votes  cast  at  the  election  is  meant,  and 

was  not  sufficient.      It  distinguished  not  merely  a  majority  of  the  votes  cast 

the  decisions  of  the  Supreme  Court  on  that  particular  question.    3.  Where 

of  the  United  States  (Cass  County  v.  at  a  general  election,  a  proposition  is 

Johnston,  95  U.  S.  360 ;  Carroll  County  submitted  to  the  voters,  the  result  of 

V,  Smith,  111  U.  S.  556)  and  of  the  the  vote  on  the  proposition  wiU  he  deter- 

Supreme  Court  of  Arkansas  (Vance  t;.  mined  by  the  votes  cast  for  and  apainst 

Austell,  45  Ark.  400)  on  the  ground  it,  in  the  absence  of  a  provision  m  the 

that  these  cases  did  not  involve  similar  law,  under  which  it  is  submitted,  to 

language,  and  these  courts  had  never  the  contrary.     4.  Where  a  i^slative 

pac»ed  upon  the  question.    The  court  body  provides  that  a  proposition  shall 

did  not  rely  on  any  distinction  between  be  submitted  to  the  voters ;  that  those 

Selectors"  and  ''voters."  ^    ^  in  favor  ot  the  proposition  shall  cast 

A  statute  authorizing  subscriptions  an  affirmative  vote,  and  that  those 
in  aid  of  a  railroad  provided  that  no  electors  opposed  to  the  proposition 
subscription  should  be  made  "unless  a  shall  cast  a  negative  vote,  and  that 
majority  of  the  legal  voters  of  said  "a  majority  of  the  votes  given"  shall 
town,  city,  county,  or  township  shall  be  requisite  to  the  adoption  of  the 
vote  for  the  same  at  an  election  to  proposed  measure,  then  tne  only  votes 
be  held"  according  to  law,  "and  pro-  to  oe  counted  and  considered  in  deter- 
vided  further  that  a  majority  of  legal  mining  whether  the  measure  is  adopted 
voters  at  any  such  dectUm  shall  be  held  or  not,  are  those  which  are  given  in 
as  a  majority  of  the  leg^  voters  of  any  the  particular  question  involved.  In 
such  township,  town,  city,  or  county."  State  v,  Powell,  77  Miss.  543,  it  was 
The  question  of  subscription  was  sub-  held  that  the  provision  of  the  Consti- 
mitted  to  the  voters  of  a  county  at  a  tution  of  that  State  of  1890,  requiring 
regular  election.  It  was  hela  that  constitutional  amendments  to  be  sub- 
under  the  terms  of  the  statute,  and  mitted  to  vote  at  "an  election,  at 
particularly  of  the  proviso,  a  majority  which  the  qualified  electors  shall  vote 
of  aU  the  voters  voting  at  the  election  directly  for  or  against  such  chimge  .  .  . 
was  required,  and  not  merdy  a  majority  and  if  it  shall  appear  that  a  majority  of 
of  those  voting  on  the  question.  Chest-  the  qualified  electors  voting  shall  have 
nutwood  v.  Hood,  68  HI.  132.  But  voted  for  the  proposed  change,"  then 
compare  People  v.  Harp,  67  111.  62.  the  amendment  shall  become  part  of 

In  South  Bend  v.  Lewis,  138  Ind.  the  Constitution,  required  a  majority 

512,    a    statute    providing    for    the  of  the  votes  of  all  voters  taking  part  in 

annexation  of  temtoiy  to  a  city  re-  the  election,  and  not  merely  of  those 

quired  that  "a  majority  of  the  votes  votins  on  the  question. 
given"  should  be  caist  in  favor  of  an-        Calif omia.  In  People  v,  Berkeley, 

nexation.     Held,  that  the  only  votes  102  Cal.  298,  a  constitutional  provision 

to  be  considered  were  those  on  the  for  the  reorganization  of  municipal  oor- 

particular    question,    and    that    the  porations  under  general  laws,  "when- 

statute  did  not  require  a  majority  of  ever  a  majority  of  the  electors  voting  at 

all   the   voters    participating   in    the  a  general  dectum"  shaU  so  determine, 

election.      The   court   exammed   and  was  held  to   require   the  vote   of  a 

reviewed  the  cases  on  the  subject  and  majority  oi  all  the  electors  votin^g  at  the 

deduced  the  following  rules  therefrom:  dectionf  and  not  merdy  a  majority  of 

1.  Where  a  measure  is  proposed  to  those    voting    upon    the    proposition. 

the  people,  and  its  adoption  is  made  to  Similarly,  in  Santa  Rosa  v.  Bower,  142 

depend  on  a  vote  of  the  majority,  Cal.  299,  under  the  provision  requiring 
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tical  language,  or  language  substantially  the  same,  and  that  the  courts 
in  these  cases  refused  to  depart  from  the  general  rule  that  a  majority 
of  the  votes  cast  upon  the  proposition  is  a  sufficient  compliance 
with  the  requirements  of  the  statute.^ 

Where,  however,  the  provision  is  that  the  proposition  submitted 
shall  be  approved,  not  simply  by  a  majority  of  "the  qualified  voters 
of  the  municipality,"  but  is  that  it  shall  be  approved  by  a  majority 
of  "the  qualified  voters  of  the  municipality  voting  thereon  at  an 
election,"  &c.,  it  is  generally,  and  as  we  think  rightly  held,  in 
the  absence  of  clear  provision  to  the  contrary,  to  require  only  a 
majority  of  the  votes  cast  upon  the  proposition  so  separately  sub- 
mitted and  voted  on,  although  it  may  appear  from  the  returns 
of  the  election  that  such  majority  is  less  than  a  majority  of  all 
the  votes  cast  at  such  election  for  officers,  or  for  other  purposes, 
or  less  than  a  majority  of  the  voters  as  shown  on  the  registration 
lists. 


the  submission  of  Freeholders*  Charters 
''to  the  qualified  electors  of  said  city 
at  a  general  or  special  election/'  and 
that  '^if  a  majority  of  such  qualified 
electors  voting  thereat  shall  ratify  the 
same/'  it  shall  be  submitted  to  the 
legislature,  it  is  held  that  the  charter 
must  receive  a  majority  of  all  the  votes 
cast  at  the  election,  and  it  is  not  carried 
if  it  merely  received  a  majority  of  the 
votes  cast  upon  the  Question  of  ratify- 
ing it.  But  in  Howland  v.  Board  of 
Supervisors,  109  Cal.  152,  it  is  held 
that  a  constitutional  provision  pro- 
hibiting the  creation  of  municipal 
indebt^ness  "without  the  assent  of 
two-thirds  of  the  qualified  voters 
thereof  (t.e.,  of  the  municipality)  vot- 
ing at  an  election  to  be  held  for  that 
purpose,"  only  requires  a  two-thirds 
majority  of  votes  cast  upon  the  proposi- 
tion, and  not  of  all  the  votes  cast  at  the 
election.  See  to  same  effect,  Fritz  i;. 
San  Francisco,  132  Cal.  373.  But  in 
Law  V.  San  Francisco,  144  Cal.  384, 
395,  it  was  held  that  a  statute  providing 
that  "at  least  two-thirds  of  the  electors 
voting  at  such  special  election  shall  be 
necessanr  to  secure  the  acc^uisition  of 
such  public  utility  or  utilities"  and  to 
issue  bonds  therefor,  requires  a  vote 
of  two-thirds  of  all  the  electors  voting 
at  the  election,  and  not  merely  of  those 
voting  on  the  proposition. 

Nebraska,  in  tnis  State  a  number  of 
cases  wiU  be  found  which  appear  to 
APP^y  the  rule  stated  in  the  text,  and 
to  require  the  majority  of  the  votes 


cast  at  a  general  election  imder  statutes 
either  expressl^r  or  in  substance  re- 
quiring a  majoritv  of  those  "voting  at 
such  election."  See  State  v.  Lancaster 
County,  6  Neb.  474 ;  State  v.  Babcock, 
17  Neb.  188;  State  v,  Benton,  29  Neb. 
460;  Tecumseh  National  Bank  v. 
Saunders,  51  Neb.  801 ;  State  v.  Clark, 
59  Neb.  702.  But  in  view  of  the  fact 
that  the  Supreme  Court  of  this  State 
applies  this  rule,  although  the  Con- 
stitution or  statute  merely  requires 
"a  vote  of  the  people"  or  "a  majority 
of  the  voters/^  the  decisions  in  this 
State  cannot  be  regarded  as  authority 
for  the  distinctive  proposition  that 
such  majority  is  required  when  the 
statute  prescribes  a  majority  of  the 
voters  **  voting  at  such  election." 

But  when  the  requirement  of  the 
statute  is  that  the  question  sub- 
mitted received  "three  fifths  of  all 
the  votes  cast  at  said  election  upon  the 
question"  only  a  majorit>[  of  those 
votine  upon  the  question  is  reqiured 
in  order  to  carry  it.  Davis  v.  Brown, 
46  W.  Va.  716.  See  also  South  Bend 
V,  I^wis,  138  Ind.  512. 

'  See  Montgomery  County  Fiscal 
Court  V.  Trimble,  104  Ky.  629  (over- 
ruling Belknap  v.  Louisville,  99  Ky. 
474) ;  \^^chester  Board  of  Education 
V.  Winchester,  120  Ky.  591;  87  S.  W. 
Rep.  768;  Duperier  v.  Viator,  35  La. 
An.  957;  Tinkle  v.  Griffin,  26  Mont. 
426;  Strain  v.  Young,  25  Wash.  578; 
Fox  V.  Seattle,  43  Wash.  74;  Gillespie 
V,  Palmer,  20  Wis.  544. 
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Notwithstanding  the  diversity  and  conflict  of  opinion  disclosed  by 
the  decisions,  the  author  believes  that  the  correct  view  is  that  the 
language  "a  majority  of  the  voters,"  or  "a  majority  of  the  legal 
voters,"  or  ''qualified  voters,"  or  any  similar  phrase,  where  there  is 
nothing  in  the  Constitution  or  legislation  to  the  contrary,  inherently 
has  the  same  meaning  as  the  language  of  any  of  the  constitutional 
or  statutory  provisions  from  which  the  supposed  distinctions  have 
been  deduced,  and  upon  which  some  of  the  courts  have  departed 
from  the  general  rule  that  a  majority  of  those  voting  express  the  will 
of  the  majority  of  all  entitled  to  vote.  The  natural  meaning  of  these 
phrases  when  not  qualified  is  a  majority  of  all  those  within  the  elec- 
torate who  are  entitled  to  participate  in  the  election,  and  not  merely 
of  those  who  do  participate  in  the  election;  and  the  general  rule 
which  has  been  laid  down  is  founded,  not  so  much  upon  the  abstract 
meaning  of  this  language,  per  se,  as  upon  its  meaning  when  consid- 
ered with  reference  to  the  principles  and  practical  working  of  rep- 
resentative government.  In  representative  government  it  is  simply 
a  question  of  the  manner  in  which  the  will  of  the  voters  shall  be 
evidenced.  If  the  election  is  held  openly  and  publicly,  and  all  per- 
sons entitled  to  exercise  the  suffrage  have  an  equal  opportunity  to 
participate  in  it,  then  the  vote  of  a  majority  of  those  who  do  partici- 
pate should,  in  the  opinion  of  the  author,  in  the  absence  of  legisla- 
tive intent  to  the  contrary,  be  regarded  as  an  expression  of  the  major- 
ity of  those  entitled  to  exercise  the  suffrage.  If  voters  fail  to  exercise 
the  suffrage  from  lack  of  interest  in  the  administration  of  public 
affairs,  that  lack  of  interest  should  not  be  permitted  to  defeat  the 
expressed  will  of  a  majority  of  those  who  exercise  the  suffrage ;  and 
if,  through  indifference,  those  entitled  to  the  suffrage  permit  a  minor- 
ity of  their  number  to  express  an  opinion  upon  matters  submitted  to 
the  electors,  the  expression  of  opinion  on  the  part  of  a  majority  of 
those  participating  in  the  election  should,  if  there  be  no  provision 
to  the  contrary,  be  regarded  as  an  expression  of  the  will  of  the 
majority  of  the  voters.  No  method  has  yet  been  devised,  or  can  be, 
which  will  compel  a  complete  vote  by  all  the  electors.  Indeed,  any 
such  compulsion  may  fairly  be  regarded  as  contrary  to  the  prin- 
ciples of  representative  government;  and  the  author  believes  that, 
even  in  the  case  of  questions  submitted  at  a  general  election  under 
provisions  requiring  a  majority  of  the  voters  "at  such  election," 
there  is,  from  this  circumstance  merely,  no  suflScient  ground,  hav- 
ing in  view  the  nature  and  purpose  of  representative  government, 
which  requires  the  courts  to  construe  such  language  as  calling  for 
more  than  the  expression  of  the  will  of  a  majority  of  those  who  vote 
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upon  the  particular  question.  For  the  purposes  of  the  case,  not- 
withstanding the  views  to  the  contrary  adopted  by  some  of  the  courts, 
the  vote  upon  the  particular  question  submitted  should,  in  the 
author's  opinion,  be  considered  separately  and  distinct  from  the  vote 
for  candidates  and  for  other  purposes,  unless,  indeed,  there  is  some- 
thing in  the  legislation  applicable  to  the  particular  case  which 
evinces  a  contrary  legislative  purpose  and  intent.  The  decisions 
and  views  on  this  subject  of  the  Supreme  Court  of  the  United  States 
on  the  cases  relating  thereto  and  above  cited  seem  to  the  author  to 
be  just  and  sound. 

§  384  (206).  Power  to  create  and  appoint  Mmiicipal  Offlcen.  — 
At  common  law,  municipal  corporations  may  appoint  officers,  but  only 
such  as  the  nature  of  their  Constitution  requires.  The  right  of  elect- 
ing such  oflBcers  as  they  are  authorized  to  have,  is  incidental  to  every 
corporation,  and  need  not  be  expressly  conferred  by  charter.  The 
power  of  appointing  officers  is,  at  common  law,  to  be  exercised  by 
the  corporation  at  large,  and  not  by  any  select  body,  unless  it  is  so 
provided  in  the  charter.  The  powers  of  corporate  officers  proper  at 
common  law  are  very  limited,  extending  only  to  the  administration 
of  the  by-laws  and  charter  regulations  of  the  corporation.* 

§  385  (207).  Power  to  create  Offices.  —  In  this  country  the 
charter  or  constittction  of  the  corporation  usually  provides  with  care 
as  to  all  the  principal  officers,  such  as  mayor,  aldermen,  marshal, 
clerk,  treasurer,  and  the  like,  and  prescribes  their  general  duties. 
This  leaves  but  h'ttle  necessity  or  room  for  the  exercise  of  any  implied 
power  to  create  other  offices  and  appoint  other  officers.'     It  is  sup- 

»  Willc.  234,  pi.  598;  76.  297,  pi.  itself  to  specify  therein  aU  the  oflBoea, 
767;  76.  298,  pi.  769;  Glover,  220;  and  designate  all  the  officers  to  be 
Vintners  v.  Passey,  1  Burr.  237 ;  Hast-  elected  or  chosen,  and  to  regulate  the 
ings'  Case,  1  Mod.  24 ;  Rex  v.  Barnard,  mode  of  appointment,  it  was  held  that 
Comb.  416 ;  arUe^  chap.  iii.  The  powers  the  city  council  could  not,  by  virtue  of 
and  duties  of  a  mayor  depend  entirely  an  inherent  or  implied  powers  create 
upon  the  provisions  of  the  charter  of  another  officer^  fix  his  term,  provide  for 
the  corporation  and  valid  ordinances  his  appomtment,  and  clotne  him  with 
or  by-laws  and  resolutions  of  the  coun-  the  powers  of  a  municipal  officer, 
cil  passed  in  pursuance  thereof.  Gal-  HoboKen  v,  Harrison,  30  N.  J.  L.  73. 
veston  V.  Hutches  (Tex.  Civ.  App.),  76  It  is  said,  in  the  opinion,  that  the  power 
S.  W.  Rep.  214,  citing  text  and  holding  to  create  municipal  officers  should  be 
that  where  a  mayor  was  authorized  by  expressly  conferreKl.  It  has  been  ques- 
resolution  of  the  city  council  merely  to  tioned  whether  the  doctrine  of  the 
"make  deed"  a  covenant  of  warranty  text  as  to  the  incidental  power  of  a 
inserted  by  him  in  the  deed  was  un-  city  to  create  minor  offices  is  correct, 
authorized  and  void.  and  it  has  been  stated  that  in  New 

'  Where  it  was  manifest,  from  the  York  the  common  council  of  a  munici- 
whole  tenor  of  a  city  charter,  that  it  pality  is  without  power  to  create 
was  the  intention   of  the   legislature  offices  and  pay  out  the  city's  money  to 
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posed;  however,  when  not  in  contravention  of  the  charter,  that  mu- 
nicipal corporations  may,  to  a  limited  extent,  and  when  such  a 
course  is  reasonable  and  necessary,  have  as  incidental  to  express 
powers  the  right  to  create  certain  minor  ojjiees  of  a  ministerial  or  execvn 
tive  nature.  Thus,  if  power  be  conferred  to  provide  for  the  health 
of  the  inhabitants,  this  would  give  the  corporation  the  right  to  pass 
ordinances  to  secure  this  end,  and  the  execution  of  such  ordinances 
might  be  committed  to  a  health  officer,  if  such  a  course  is  reasonable 
and  necessary,  although  no  such  officer  be  specifically  named  in  the 
organic  act,  if  this  course  would  not  conflict  with  any  of  its  provi- 
sions.  But  the  power  to  create  offices  even  of  this  character  b  capa- 

their  incumbents  without  express  statu-  the  office  and  its  duties  in  the  charter, 
tory  authority.  O'Connor  v.  Walsh,  83  People  v.  Bedell,  2  ffiU  (N.  Y.),  196; 
N.  Y.  App.  Div.  179.  A  city  has  no  See  also  Field  v.  Girard  Ck>ll«^,  54  Pa. 
poioer  to  create  any  opcee  or  officers  St.  233.  Legislative  prohibition  to 
other  than  those  provided  for  under  common  council  against  creating  new 
the  Constitution  and  charter.  Lowery  offices  extends  to  derks,  but  not  to 
V,  Lexington,  116  Ky.  157;  citing  janitors  and  ordinaiy  servants.  Cos- 
Lowiy  v.  Lexington,  113  Kv.  763.  In  tello  v.  Mayor,  Ac.  of  N.  Y.,  63  N.  Y.  48 ; 
New  Jersey f  pound-keeperSf  from  a  very  Sullivan  v.  Mayor,  Ac.  of  N.  Y.,  53  N.  Y. 
early  period,  had  been  public  toumship  652.  Power  to  appoint  marshal  under 
officers,  elected  in  the  same  way  as  charter  of  East  St.  Louis.  See  People 
other  officers  of  the  township.  Under  v.  Canty,  55  111.  33.  A  police  judge  is 
these  circumstances  it  was  held  that  a  held  to  be  a  municipal  officer  m  Cali- 
municipal  corporation  other  than,  but  fomia.  People  v.  Henry,  62  CeL  557. 
situate  within,  the  township  could  not,  A  city  court  judge  is  a  municipal,  not  a 
without  express  authority  therefor,  es-  State,  officer.  State  v.  Churchman, 
tablish  another  public  pound  within  the  3  Pen.  (Del.)  361;  51  Atl.  Rep.  49; 
limits  of  the  township^  and  prescribe  Wolf  v.  Hope,  210  111.  50.  Police 
regulations  and  fees  variant  from  those  officers  and  power  to  appoint.  Infra, 
prescribed  by  the  general  law ;  and  it  S  390  and  note.  Where  an  appoint- 
was  further  held  that  the  office  of  ment  is  to  be  made  by  a  city  council,  if 
pound-keeper  could  not  be  considered  a  quorum  be  present,  a  person  who  re- 
as  one  essential  to  the  business  of  the  ceives  a  majority  of  the  votes  cast  will 
corporation ;  nor  is  a  pound-keeper  be  elected,  although  a  majority  of  the 
one  of  those  subordinate  officers  which  council  may  abstain  from  voting, 
all  municipal  corporations  may,  as  of  Launtz  v.  People,  113  lU.  137;  post. 
course,  appoint.  It  was,  however.  Si  ^21  et  sea.  Power  to  manage  ana 
admitted  by  the  court  that  where  such  control  public  ways  implies  power  to 
a  corporation  has  power  to  do  an  act,  create  all  offices  necessary  to  the  suo- 
it  has  the  incidental  power  to  appoint  cessful  conduct  of  the  business,  includ- 
persons  to  cany  it  into  effect.  White  ing  that  of  foreman  of  street  repairs. 
V.  TaUman,  26  N.  J.  L.  67.  The  test  of  CoUopy  v.  Cloherty,  95  Ky.  330.  Un- 
the  validity  of  acts  done  under  an  der  tne  Mississippi  code,  only  the  in- 
implied  power  is  reasonableness.  See  coming  mayor  and  aldermen  have  the 
chapter  on  Ordinances;  infra,  §  390,  right  to  elect  inferior  municipal  officers, 
note.  Construction  of  power  to  appoint  Ott  v.  State,.  78  Miss.  487. 
wetgh-master.  Hofifman  v.  Jersey  City,  The  weiahJt  of  American  authority 
34  N.  J.  L.  172.  Power  to  appoint  appears  to  nold  that  one  appointed  to 
when  office  is  vacated  ''by  death  or  office  by  a  (ie  facto  officer  or  by  a  (ie 
disability,''  held  to  authorize  appoint-  facto  board  becomes  entitled  to  the 
ment  where  a  vacancy  b  caused  by  office  to  which  he  is  appointed  de  jure 
resignation.  State  v.  Newark,  27  and  is  not  a  mere  officer  de  facto.  See 
N.  J.  L.  185.  Authority  to  a  municipal  post,  {  519,  where  this  subject  is  di»- 
corporation  to  appoint  an  officer  vxts  cussed  and  the  authorities  are  cited. 
inferred  from  the  frequent  mention  of 
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ble  of  abuse,  and  is  to  be  closely  scrutinized  and  limited  to  such  as 
the  nature  of  the  duties  devolved  by  charter  or  statute  on  the  cor- 
poration naturally  and  reasonably  requires.  If  the  duties  can  reason- 
ably be  performed  by  the  charter  oflBcers,  any  implied  power  of  the 
corporation  to  create  and  duplicate  offices  would  ordinarily  be 
thereby  negatived. 

The  provisions  of  the  charter  as  to  time  and  mode  of  election,  the 
appointment,  qualifications,  and  duration  of  the  terms  of  officers, 
must  be  strictly  observed,^      Therefore  an  ordinance  which  makes 


'  Quoted  with  approval  in  Trow- 
bridge V.  Newark,  46  N.  J.  L.  140. 
As  to  the  Prowers  and  procedure  of  the 
city  council  in  electiDg  to  office,  see 
post,  §  529.  Where,  by  charter,  the 
appointment  of  a' prosecuting  attomev 
was  committed  to  a  common  coimcil, 
but  there  was  no  direction  as  to  the 
mode  of  appointment,  held,  by  a  divided 
court,  that  having  chosen  one  person 
by  ballot  the  council  had  exhausted  its 
power  f  and  that  a  subsequent  resolution 
declaring  another  person  to  be  elected 
was  of  no  effect.  State  v.  Barbour,  53 
Conn.  76.  An  existing  board  cannot  ap- 
point to  an  office  which  is  to  come  into 
existence  or  to  become  vacant  at  a  time 
when  the  board  will  be  differently  con- 
stituted. The  official  board  or  body 
of  a  mimicipality  which  is  or  will  be  in 
office  at  the  time  an  appointee  is  to 
take  his  office  can  alone  make  an  ap- 
pointment to  such  office,  unless  there 
De  express  legislative  authority  other- 
wise. Dickmson  v.  Jersey  City,  68 
N.  J.  L.  99.  An  appointment  made  in 
1903  to  take  effect  on  January  1,  1904, 
by  a  mayor  whose  term  of  office  ex- 
pired on  December  31,  1903,  is  ineffec- 
tive. People  V,  Fitzgerald,  96  N.  Y. 
App.  Div.  242,  aff'd  180  N.  Y.  269.  A 
committee  having  chaige  of  the  city 
hall  with  authority  to  appoint  custodi- 
ans and  employees  cannot  appoint  for 
a  period  extending  beyond  the  year  for 
wnich  they  are  themselves  appointed. 
Egan  V.  St.  Paul,  57  Minn.  1.  Ap- 
pointment of  marshal  at  first  meeting 
after  election  of  board  of  aldermen  as 
required  by  charter  is  merely  directory 
and  appointment  at  second  meeting  is 
valid.  Greer  v.  Asheville,  114  N.  Oar. 
678.  A  delegation  by  the  legidature  to 
a  city  council  of  power  to  appoint  a 
commissioner  of  parks,  &c.,  is  valid. 
Attom^-General  v.  Bolger,  128  Mich. 
355.  Where,  under  the  Constitution, 
the  legislature  cannot  provide  for  the 
appointment  of  a  city  treasurer  by  the 


mayor,  he  having  to  be  elected  by  the 
people,  but  has  done  so  with  the  inten- 
tion of  tempK)rarily  filling  the  office,  its 
intention  will  be  given  effect  to  the 
extent  of  its  constitutionality.  Watson 
V,  McGrath,  111  La.  1098. 

Where  the  power  of  election  or  ap- 
pointment is  given  to  a  city  council,  it 
cannot  ddegate  it  to  another  body. 
Gould^  V,  Atlantic  aty,  63  N.  J.  L. 
537.  Where  the  charter  reauires  both 
the  mayor  and  the  board  of  aldermen  to 
coTicur  in  filling  a  vacancy  in  an  elec- 
tive office,  the  mayor  has  no  power 
alone  to  fill  the  vacancy,  even  tem- 
porarily, nor  can  the  boajd  of  alder- 
men ao  so  without  consent  of  the 
mayor.  Brumby  v.  Boyd  (Tex.  CSv. 
App.),  66  S.  W.  Rep.  874.  Where  the 
le^slature  gives  a  mayor  power  of  ap- 
pointment of  marshal,  appointment  by 
the  council  is  invalid,  and  the  mayor 
may  discharge  the  appointee.  Baxter 
V.  Beacon,  112  Iowa,  744.  Where  a 
mayor  has  power  under  statute  to  fill  a 
vacancy,  the  appointment  need  not  be 
confirmed  by  the  board  of  aldermen  in 
the  absence  of  a  provision  to  that  effect 
in  the  statute.  Watkins  v.  Mooney, 
24  Ky.  Law  Rep.  1469;  71  S.  W.  Rep. 
622.  Rule  of  a  board  requiring  a  two- 
thirds  vote  to  elect  a  clerk  whose  elec- 
tion is  provided  for  by  statute  is  in 
violation  of  common  law  and  of  a 
statute  which  provides  that  authority 
conferred  on  three  or  more  persons 
may  be  exercised  by  a  majority. 
Heyker  v.  Herbst,  106  Ky.  509.  When 
all  the  members  of  a  city  council  vote 
to  elect  a  city  clerk,  and  one  candidate 
receives  a  vlurality  of  votes,  he  is  duly 
elected  ana  a  formal  declaration  of  the 
result  is  not  necessary  to  fix  his  riffht 
to  the  office.  State  v.  Miller,  62  Ohio 
St.  436.  Formal  declaration  of  election 
of  city  clerk  is  not  necessary;  there- 
fore it  is  not  within  the  power  of  a 
member  of  council  to  change  the  result 
by  changing  his  vote.    State  v.  Miller, 
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eligible  those  who,  by  the  charter,  are  not  so/  or  which  abridges  the 
term  of  officers,  as  fixed  by  the  charter,  is  unauthorized  and  void.' 
Where  provisions  for  the  election  of  municipal  officers  are  made  by 
ordinance  in  pursuance  of  charter  powers,  they  must  also  be  strictly 
observed.* 


§  386.  Power  of  Ooimdl  to  preaeribo  the  Term  of  Office.  —  The 
term  of  an  office  fixed  by  daiviory  emictnieni  governs,  and  the  council 
cannot  change  it;  it  cannot  make  an  appointment  for  a  shorter  term 
than  that  prescribed.  For  example,  if  the  statute  prescribes  a  term 
of  two  years,  an  appointment  for  less  than  two  years  is  regarded  in 
law  as  an  appointment  for  the  full  statutory  term,  and  the  attempt 
of  the  council  to  shorten  the  term  is  ignored.^    It  has  also  been 

council.  People  v.  Weber,  89  111.  347 ; 
State  V.  Sheets,  26  Utah,  105. 

'  Stadler  v.  Detroit,  13  Mich.  346; 
Vason  V,  Augusta,  38  Ga.  542;  chap- 
ter on  Ordinances,  fost.  The  office  of 
treagwrer  of  a  municipal  corporation  is 
not  a  ''civil  office"  within  the  meaning 
of  the  provision  of  the  Constitution 
excludiour  the  clervr^  from  "holding 
any  civu  office  in  tms  State,  or  from 
bemg  members  of  the  l^slature." 
State  V.  Wilmington,  3  Hamne.  fDel.) 
294.  See  Commonwealth  v,  Dallas,  3 
Yeates  (Pa.),  300.  ''Lucrative  offices;' 
in  the  constitutional  sense,  defined  to 
emb^tuse  county  recorder,  commis- 
sioner, township  trustee,  and  super- 
visor. Daily  v.  State,  8  Blackf.  (Ind.) 
329;  Creighton  v.  Piper,  14  Ind.  182; 
Howaixi  V.  Shoemaker,  35  Ind.  111. 
The  office  of  city  councilman  is  not 
"lucrative"  within  the 'prohibition  of 
the  State  Constitution  against  the  same 
person  holding  more  than  one  lucrative 
office  at  the  same  time.  State  v.  Kirk, 
44  Ind.  401.  As  to  office  of  cUy  derk, 
Mohan  v.  Jackson,  52  Ind.  599. 

'  Saunders  v.  Lawrence,  141  Mass. 
380.    See  also  Weesner  v.  Central  Nat. 


62  Ohio  St.  436.  Mandamus  lies  to 
compel  a  governor  to  issue  a  commission 
to  a  police  judge  legally  appointed  by 
a  city  council,  where  the  statute  makes 
it  his  duty  to  do  so.  Traynor  v,  Beck- 
ham, 116  Ky.  13*  citing  Marbuiy  v. 
Madison,  1  Cranch  (U.  S.),  17,  137. 
See  postf  chapter  on  Mandamus.  The 
vower  of  the  governor  to  appoint  meni- 
bers  of  the  legislative  body  of  a  munici- 
pality may  he  determined  in  habeae 
carpus.  Ex  parte  Lewis,  45  Tex.  Crim. 
Rep.  1.  Where,  under  a  general  stat- 
ute, city  officers  holding  for  fixed 
terms  are  continued  in  office  until  their 
successors  are  appointed  and  qualified, 
it  is  the  duty  of  the  city  council  ^  on 
vacancies  occurring,  to  consider  the 
nominations  of  the  inayor,  and  any 
others  he  may  make  in  case  of  their 
rejection,  so  that,  upon  confirmation. 
quo  toarranto  will  be  possible.  Hoeli 
v,  Camden,  68  N.  J.  L.  226 ;  post,  chap- 
ter on  Quo  Warranto. 

*  Rex  V.  Mayor  of  Weymouth,  7 
Mod.  371,  373 ;  Rex  v.  Bumstead,  2  B. 
&  Ad.  699;  Rex  v.  Spencer.  3  Burr. 
1827;  Rex  v.  Chitty,  5  Ad.  A  E.  609; 
ante,  §  371.  A  city  council  cannot  elect 
its  own  members  when  the  law  provides 
that  they  shall  be  elected  by  ballot  by 
the  electors  of  the  city.  Kearney  v, 
Andrews,  10  N.  J.  Eq.  70.  Majority  of 
council  essential  to  valid  appointment 
of  city  treasurer.  State  v.  Paterson, 
35  N.  J.  L.  190.  See  Douglass  v.  Essex, 
38  N.  J.  L.  214;  State  v.  Jersey  City, 
26  N.  J.  L.  444, 447.  The  appointment 
of  a  person  to  a  city  office  oy  a  inayor 
under  a  law  which  requires  confirma- 
tion by  the  council  gives  the  appointee 
no  right  to  the  office  without  such  con- 
firmation by  the  proper  and  legal  city 


Bank,  106  Mo.  App.  668. 

*  Hale  V.  Biscboff,  53  Kan.  301; 
Stadler  v.  Detroit,  13  Mich.  346;  State 
V.  Brady,  42  Ohio  St.  504.  See  also 
People  V.  Dooley,  171  N.  Y.  74,  86. 
But  when  the  mayor  is  vested  with 
separate  and  distinct  powers  to  make 
an  appointment  for  a  full  term  or  to 
make  a  temporary  appointment  to  fill  a 
vacancy  during  the  remainder  of  an 
unexpired  term,  a  temporary  appK)int- 
ment  to  fill  a  vacancy  for  the  remainder 
of  the  unexpired  term  made  under  the 
supposition    that    a    vacancy    existB, 
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held  that  when  the  city  council  are  merely  given  authority  to  ap- 
point such  officers  as  they  deem  necessary,  the  council  cannd  maJee 
an  appointment  for  a  fixed  and  definite  term,  such  an  appointment 
being  regarded  as  a  limitation  upon  the  power  to  remove  summarily, 
which  is  implied  in  a  power  to  appoint  not  limited  by  a  requirement 
that  the  appointment  be  made  for  a  definite  term.  The  council  can- 
not deprive  itself,  either  as  then  constituted,  or  as  it  may  thereafter 
be  constituted,  of  its  right  to  exercise  the  power  to  remove  sum- 
marily, which  is  vested  in  it.*  But  when  the  statutory  authority 
which  is  conferred  upon  the  council  is  not  merely  to  make  an 
appointment,  bid  to  provide  for  the  creation  and  to  regtdate  and 
control  a  department,  or  to  make  ordinances  to  regulate  and 
define  the  manner  of  the  appointment  and  removal  of  officers, 
the  council  may,  in  connection  with  the  exercise  of  the  powers 
conferred  upon  it,  fix,  by  ordinance,  the  term  for  which  the  officers 
shall  be  appointed,  and  the  tenure  of  the  office  will  continue  for  the 
prescribed  term,  so  long  as  the  ordinance  remains  unrepealed.' 

§  387  (208).  The  Mayor.  —  Every  municipal  corporation  is  pro- 
vided with  an  exectUive  head,  usually  styled  the  mayor.  In  the 
chapter  on  Corporate  Meetings  we  will  point  out  the  diflPerence,  in 
some  respects,  between  the  mayor  of  an  old  corporation  in  England 
and  the  officer  known  by  that  name  in  this  country.*  In  both  coun- 
tries the  mayor  is  the  head  officer  or  executive  magistrate  of  the  cor- 
poration ;  but  with  us  it  is  important  to  bear  in  mind  that  all  his 
powers  and  duties  depend  entirely  upon  the  provisions  of  the  charter 
or  constituent  act  of  the  corporation,  and  valid  by-laws  passed  in 
pursuance  thereof,  and  these  vary,  of  course,  in  different  munici- 
palities. It  is  usually  made  his  duty,  however,  to  see  that  munici- 
pal ordinances  are  executed,  and  to  preside  at  corporate  meetings; 

when  in  fact  there  is  no  vacancy,  and  have  such  powers  and  duties  as  the 

when  the  only  power  which  the  mayor  town  should,  from  time  to  time,  pre- 

had  was  to  make  an  appointment  for  a  scribe.   The  town  was  made  a  city,  and 

full  term,  will  not  be  r^arded  as  an  ap-  the  power  of  appointment  was  devolved 

pointment  for  a  full  term,  there  being  on  the  city  council    It  was  held  the 

no  intention  to  exercise  that  power.  cUy  council  might  fix  the  term  of  the 

People  V,  Hall,  104  N.  Y.  170.  water   commissioners,   the   court   re- 

^  Mathis  17.  Rose,  64  N.  J.  L.  45;  marking,  "Nothing  is  said  about  the 

aff'd  64  N.  J.  L.  726 ;  Uffert  v,  Vogt,  duration  of  the  term  of  the  commi»- 

65  N.  J.  L.  621;  Peal  v.  Newark,  66  sioners,   but  there  is  an  implication 

N.  J.  L.  265,  267.    See  also  Greene  v.  that  the  town  may,  if  it  sees  fit,  fix  the 

Freeholders  of  Hudson,  44  N.  J.  L.  38.  tenure  within  reasonable  limits.'' 
But  in  State  v.  Wimpfheimer,  69  N.  H.        '  Bradshaw  v,  Camden,  39  N.  J.  L. 

166,  a  statute  authorized  a  town  to  416;  Bohan  v.  Weehawken,  65  N.  J.  L. 

construct  water  works,  which  should  be  490.   See  also  Mathis  v.  Rose,  64  N.  J.  L. 

placed  under  three  commissioners  to  be  45,  48. 
appointed  from  time  to  time,  and  to        '  Post,  H  511  et  seq. 
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and  he  is  frequently  expressly  declared  to  be  a  member  of  the  council 
or  local  legislative  body.  Properly  and  primarily  his  duties  are  exec- 
utive and  administrative,  and  not  judicial  or  legislative.  But  judicial 
duties  are  often  superadded  to  those  which  properly  appertain  to 
the  office  of  mayor,  and  he  is  invested  by  legislative  enactment  with 
the  authority  to  administer  not  only  the  ordinances  of  the  corporation, 
but  also  judicially  to  administer  the  laws  of  the  State.^  Where  the 
charter  provides  that  in  case  of  the  absence  of  the  mayor  from  the  cUy, 
another  officer  shall  act  as  mayor,  only  such  an  absence  as  will  render 
the  mayor  unable  to  perform  the  duties  of  his  office  is  intended.' 


§  388  (209).    Same    Sabject.  —  The  office  of  mayor  has  long 
existed  in  England,'  and  many  of  its  general  features  have  been 

»  Waldo  V.  Wallace,  12  Ind.  669, 
and  growing  out  of  it,  see  also  Gulick 
V.  New,  I4  Ind.  93;  Howard  v,  Shoe- 
makefj  35  Ind.  HI;  Reynolds  v. 
Baldwin,  1  La.  An.  162 ;  Muscatine  v. 
Steck.  7  Iowa,  505;  2  Iowa,  220; 
Strahi,  In  re,  16  Iowa,  369;  Shafer  t;. 
Mumma,  17  Md.  331 ;  Luehrman  v, 
Shelby  Taxing  District,  2  Lea  (Tenn.), 


Ik^UlCMkfjr      AOrA^All^    M^tOVitKtVf    S*    M^t^jOl     ^A^W^.y, 

425,  apjoroving  text;  Slater  v.  Wood,  9 
Bosw.  (N.  Y.)  15 ;  anU,  chap.  iii. ;  Mor- 
rison V,  McDonald,  21  Me.  550;  State  v. 
Maynaid,  14  lU.  419;  Ck>mmon wealth 
V.  Dallas,  3  Yeates  (Pa.),  300 ;  State  v. 
Wilmington,  3  Harring.  (Del.)  294; 
Prell  v.  McDonald,  7  Kan.  426.  This 
section  of  the  text  cited  and  followed. 
Martindale  v.  Palmer,  52  Ind.  411. 

Power  of  mayor,  in  lus  official  name, 
to  brinff  «ui<  to  prevent  or  restrain  viola- 
tions of  law  by  other  municipal  officers, 
declared.  Genois,  Mayor,  &c.  v. 
Lockett,  13  La.  545.  But  (nuert.  The 
mayor  of  a  city  has  no  incidental  power 
to  execute  an  appeal  band  for  the  coipo- 
ration ;  and  sucn  a  bond  was  regarded 
as  not  even  incidental  to  the  power  of 
taking  an  appeal,  but  must  be  au- 
thorized by  tne  council  Baltimore  v. 
Baltimore  &  O.  R.  CJo.,  21  Md.  50.  A 
precept  to  collect  a  street  assessment, 
signed  by  a  member  of  the  council 
acting  temporarily  as  president  thereof, 
is  void,  when  the  statute  requires  the 
signature  of  the  mayor.  Jeffersonville 
V,  Patterson,  32  Ind.  140.  Injunction 
will  lie  to  restrain  a  sale  on  such  a 
precept.  lb.  See  chapter  on  Remedies 
against  Illegal  Corporate  Acts,  po8t. 

As  to  nature  and  extent  of  authority 
of  mayors  and  other  civil  officers  to 
employ  force  for  the  prevention  or 
suppression   of   mohst   riots,  &c.,    see 


Ela  v.  Smith,  5  Gray  (Mass.),  121, 
arising  out  of  the  arrest  of  Anthony 
Bums  as  a  fugitive  slave.  Power  of 
mavor  to  order  demdition  of  works  and 
buddings  in  public  places.  Henderson 
V.  New  Orieans,  3  La.  563.  Mayor  may 
sanction  an  ordinance  passed  by  a 
common  council,  whose  term  has  ex- 
pired. Elmendorf  v.  Ewen,  2  N.  Y. 
Leg.Obs.  85.  Notice  to  mayor.  Nichols 
V.  Boston,  98  Mass.  39.  Police  and 
executive  power  of  mayor.  Shafer  v. 
Munmia,  17  Md.  331 ;  Slater  v.  Wood, 
9  Bosw.  (N.  Y.)  15;  Pedrick  v.  Bailey, 
12  Gray  (Mass.),.  161;  Nichols  v. 
Boston,  98  Mass.  39.  Alderman  acting 
a*  mayor.  State  v.  Buffalo,  2  HiU 
(N.  Y.;,  434.  Judicial  power  of  mayor. 
See  Municipal  Courts,  post;  Prell  v. 
McDonald,  7  Kan.  426;  Howard  v. 
Shoemaker,  35  Ind.  111.  Presence  and 
functions  of  mayor  at  meetings  of  the 
council.  Mayor  proper  person  to  exe- 
cute lease.  Chicago  v.  English,  80  III. 
App.  163,  citing  text.  See  chapter  on 
Corporate  Meetings,  post. 

lAcMity  of  mayor  in  Upper  Canada 
to  private  actions  in  respect  to  his 
official  acts.  Fair  v.  Moore,  3  Up.  Can. 
C.  P.  484;  Moran  v.  Palmer,  13  Up. 
Can.  C.  P.  450,  528.  Fraud  of  mayor 
restrained  and  relieved  against.  Patter- 
son V.  Bowes,  4  Grant.  170;  lb.  489; 
post,  §  1576,  note.  There  cannot  be 
two  acting  mayors  at  the  same  time, 
and  when  a  mayor  pro  tern,  has  been 
lawfully  appointed  and  is  presiding, 
the  acts  of  the  regular  mayor,  done 
elsewhere,  are  void.  People  v.  Blair, 
82  III.  App.  570. 

'    Detroit  v.  Moran,  46  Mich.  213. 

■  History  and  nature  of  office  of 
mayor.    Consult  4  Jacob's  Law  Diet. 
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adopted  in  this  country.  In  a  former  page,  suggestions  have  been 
made  in  favor  of  increasing  the  powers,  dignity,  and  responsibility 
of  this  office  as  a  means  of  insuring,  under  existing  conditions  in  this 
country,  more  satisfactory  municipal  rule;  but  the  subject  is  not 
sufficiently  connected  with  practical  law  to  warrant  a  more  extended 
reference  to  it  in  a  work  of  this  character.* 


§  389.  Powers  and  Datiea  of  Oity  Attorney  or  Corporation 
Oounsel.  —  The  corporation  counsel  or  city  attorney  of  a  municipality 
is  usually  either  elected  by  the  people,  or  appointed  by  the  mayor 
and  council ;  and  in  a  limited  sense  at  least,  he  is  an  officer  of  the 
municipality.^    In  the  performance  of  the  duties  which  are  imposed 


264,  265;  2  Toml.  Law  Diet.  540;  2 
Bouv.  150;  Spelm.  Gloss.  "Mayor"; 
Ela  V.  Smith,  5  Gray  (Mass.),  121; 
Achley's  Case,  4  Abb.  Pr.  Rep.  35; 
Cochran  v,  McCleary,  22  Iowa,  75,  82 ; 
Nichols  V.  Boston,  98  Mass.  39; 
Fletcher  v,  Lowell,  15  Gray  (Mass.), 
103;  ante,  §§  20,  240;  post,  [§  480, 
502,  512,  513,  514.  The  office  in 
England  is  quite  ancient.  In  1204 
King  John  made  the  bailiff  of  Kinj^s 
Lynn  a  mayor,  with  administrative 
powers.  The  title  was  a  common  one 
as  early  as  the  time  of  Bracton. 

Mr.  Norton,  in  his  valuable  "Com- 
mentaries on  the  History,  Constitution, 
and  Chartered  Franchises  of  the  City  of 
London,"  says,  that  the  first  special 
grant  of  the  mayoralty  to  the  city  of 
London  was  made  by  King  John  m  a 
charter  dated  on  the  ninth  da^  of  May, 
in  the  sixteenth  year  of  his  reign,  a.  d. 
1215.  This  charter  declares  that  the 
king  has  granted  and  confirmed  to  the 
barons  of  London  the  rieht  of  choosine 
a  mayor  every  year,  ana  at  the  end  of 
the  year  of  removing  him  and  substitut- 
ing another,  if  they  will,  or  electing  the 
same  again.  He  is  to  be  presented  to 
the  king,  and  swear  to  be  faithful  to 
him.  The  use  of  the  word  confirmed, 
in  this  charter,  shows  that  the  name  and 
officer  existed  before.  The  first  civic 
magistrate  had  begun  to  be  called  by  the 
name  of  mayor  toward  the  end  of  the 
reign  of  King  Richard.  The  denomina- 
tion of  mayor,  it  is  said  on  the  authority 
of  legal  antiquaries,  can  be  traced  to  a 
very  far  date  among  the  German  and 
French  nations  of  Europe.  The  chief 
governor  of  the  town  communities 
which  arose  in  France  in  the  eleventh 
century  was  often  styled  the  mayor. 
It  is  a  matter  of  history  that  in  France, 


the  mayor  of  the  palace  was  the  gov- 
ernor of  Pans,  often  holding  sovereign 
power,  and,  indeed,  in  time  usurping 
it,  since  it  was  from  one  of  the  mayors 
of  the  palace  that  the  family  of  Charle- 
manie  descended.  And  it  is  suggested 
by  Mr.  Norton  that  the  term  "mayor," 
familiar  to  the  Normans,  may  have 
been  originally,  though  remotely,  de- 
rived from  the  same  source.  Norton's 
Com.,  pp.  90,  402,  403.  See  also  PuU- 
ing's  Laws,  Customs,  &c.,  of  London, 
chap.  ii.  16  m.  The  powers  and  duties 
of  mayor  are  prescribed  with  particu- 
larity in  the  Municipal  Corporations 
Act  of  1882,  §§  15,  16,  53,  60,  61,  66,  67, 
68,  148,  244,  and  elsewhere.  He  is  ex 
officio  "a  justice  for  the  borough," 
§  155.  Mr.  Shaw  in  describing  the 
workings  of  the  municipal  system  of 
Great  Britain  points  out  the  great 
difference  between  the  functions  and 
duties  of  an  English  and  American 
mayor.  Pol.  Science  Quarterly,  VoL 
IV.  p.  209,  June,  1889.  See  also  Shaw, 
Municipal  Government  in  Great  Brit- 
ain, 1895. 

'  Ante,  chap.  i.  §  20  and  notes. 

■  The  city  attorney  is  a  "city 
officer"  who  must,  by  the  Wisconsin 
Constitution,  be  elected  by  the  electors, 
and  a  legislative  provision  extending 
the  term  of  an  incumbent  for  two  years 
is  an  attempted  appointment  and  in- 
valid. State  V.  Krez,  88  Wis.  135. 
Where  a  charter  makes  all  voters  eli- 
gible to  any  municipal  office  thereby 
created,  any  qualified  voter  is  eligible 
to  the  office  of  city  attorney,  created 
by  the  charter,  although  he  is  not  a  dtdy 
admitted  attorney  at  law.  State  v, 
Nichols,  83  Minn.  3.  In  Indiana,  the 
appointment  or  election  of  a  city  at- 
torney is  at  the  discretion  of  the  city 
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upon  him  by  law,  and  with  respect  to  which  he  is  not  required  to 
submit  to  the  direction  of  the  legislative  body  or  executive  oflBcers 
of  the  municipality,  he  acts  as  a  jmblic  officer  performing  a  public 
duty,  and  his  action  cannot  be  controlled  by  the  council  or  executive 
officers  of  the  municipality.  Thus,  in  all  matters  that  merely  con- 
cern the  public,  which  are  for  the  preservation  of  morals,  and  main- 
tenance of  good  order,  the  abatement  of  nuisances,  the  suppression 
of  disorderly  houses,  &c.,  he  is  independent  of  the  council,  and  is 
a  public  officer  vested  as  to  such  matters  with  powers  and  burdened 
with  duties  over  which  the  council  have  no  jurisdiction.'  But  in 
other  matters  he  is  simply  the  head  of  the  legal  department  of  the 
city  authorized  to  represent  it  in  all  suits  and  matters  in  litigation ; 
he  is  merely  the  attorney  of  the  corporation  authorized  and  entitled 
to  appear  for  it,  and  he  has  no  larger  powers  as  such  to  bind  his 
client  than  an  attorney  would  have  in  the  case  of  an  individval.  In 
other  words,  in  these  matters  the  relations  existing  between  the  cor- 
poration counsel  or  city  attorney  and  the  municipality  are,  in  the 
absence  of  a  statute  conferring  other  or  greater  powers  upon  him, 
in  general  those  which  exist  in  ordinary  cases  of  attorney  and  client.' 


councUf  which  can  also  abcliah  the 
office  at  pleasure.  Goodwin  v.  State, 
142  Ind.  117;  Downey  v.  State,  160 
Ind.  578. 

»  Flynn  v.  Springfield,  120  111.  App. 
266.  Under  a  Btatute  making  it  the 
duty  of  the  corporation  counseito  com- 
pel the  officers  of  the  city  to  perform 
their  duty  by  applying  for  mandamus, 
he  may,  of  his  ovm  moHonf  and  without 
any  request  by  the  city  council,  apply 
for  a  writ  of  mandamus  to  compel  the 
city  treasurer  to  deposit  moneys  in  the 
depositaries  selected  or  approved  by 
the  council.  State  v.  Bowers,  26  Ohio 
ar.  Ct.  326,  ard  70  Ohio  St.  423. 

'  Stone  V.  Bank  of  Ck>nmierce,  174 
U.  S.  412,  rev'e  88  Fed.  Rep.  398; 
Flynn  v.  Springfield,  120  III.  App.  266; 


Bush  V.  O'Brien,  164  N.  Y 


.  App. 
.  206, 


rev'g 


47  App.  Div.  581;  People  v.  Mayor, 
Ac.  of  New  York,  11  Abb.  Pr.  (N.  Y.) 
66.  In  Collins  v.  Saratoga  Springs,  70 
Hun  (N.  Y.),  583,  aff'd  140  N.  Y:  637, 
a  proceeding  was  brought  pursuant  to 
statute  for  the  appointment  of  com- 
missioners to  appraise  the  damages  to 
be  paid  bv  a  village  for  a  change  of 
graae.  The  attorney  for  the  village 
stipulated  for  the  appointment  of  com- 
missioners pursuant  to  the  statute,  and 
it  was  held  that  the  stipulation  em- 
powered the  court  to  make  an  order 


appointing  such  commissioners  before 
the  return  day  mentioned  in  the  notice 
of  motion  without  notice  of  such  act  to 
the  street  commissioners,  or  to  the 
attorney  employed  by  them,  and  al- 
though the  petition  and  notice  of  mo- 
tion nad  been  served  upon  the  street 
commissioners,  Herrick,  J.,  said:  "It 
seems  to  me  that  there  can  be  no  cjues- 
tion  but  that  the  attorneys  appointed 
by  and  appearing  for  the  municipal 
corporation  stand  in  the  same  position 
as  attorneys  appointed  by  and  appear- 
ing for  private  persons,  and  that  courts 
have  the  right  to  rely  on  stipulations 
and  consents  made  by  them  in  the 
course  of  judicial  proceedings,  the 
same  as  upon  those  msAe  by  attorneys 
appearing  for  private  persons,  and  that 
they  have  the  same  power  and  au- 
thority to  bind  the  chents  for  whom 
they  appear ;  and  that,  in  the  absence 
of  mud  or  collusion,  orders  entered  or 
proceedings  taken  in  reliance  upon  such 
appearances  and  stipulation  or  consent 
wiU  not  be  set  aside.  ...  No  doubt 
members  of  municipal  boards  or  any 
other  municipal  officers  have  the  right 
to  employ  counsel  at  their  own  expense 
to  look  uter  legal  proceedings  and  see 
that  the  le^lly  appointed  attorneys 
for  the  mumcipality  do  their  duty,  but 
the  counsel  so  employed  does  not  repre* 
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Wh6n  by  statvU  ht  is  made  the  hea4  Qf  the  legal  depariment  cS  the 
municipality  and  entrusted  wUh  the  contrd  and'  direction  of  its  legal 
matters,  it  may  be  laid  down  as  a  general  rule  that  the  municipal 
authorities  have  no  implied  power  to  employ  other  counsel  to  per- 
form the  duties  imposed  by  law  upon  him  by  his  election  or  ap- 
pointment, although  they  may  in  a  proper  case  authorize  him  to 
employ  counsel  to  assist  him  or  may  employ  counsel  to  act  in  cases 
where  he  cannot  act  or  which  do  not  fall  within  the  scope  of  his 
official  duties.^  Merely  as  city  attorney,  he  has  no  larger  power  to 
bind  his  client  before  suit  is  commenced  than  he  would  have  in  the 
case  of  an  individual  in  like  circumstances.^  When  a  suit  is  com- 
menced, he  is  the  retained  attorney  of  the  city,  and  it  is  his  duty  to 
take  charge  of  the  litigation.  When  the  suit  is  commenced,  the 
statute  operates  in  place  of  a  retainer  in  the  case  of  a  personal  client, 
and  it  is  his  duty  to  defend  the  city  in  actions  against  it,  but  in  the 
absence  of  express  statiUory  authority,  he  has  no  power  to  appear  for 
the  city  as  a  defendant  in  a  suit  which  has  not  been  commenced,  or 
to  accept  service  of  process  and  waive  its  service  upon  the  proper 
officer  without  authority  from  that  officer.'  In  the  defence  of  actions 
against  the  city,  he  may  take  all  needful  steps  for  the  protection  of 
the  city's  interests  and  may  incur  on  behalf  of  the  city  all  necessary 
expenses  in  connection  therewith.*    The  city  is  bound  by  his  action 

sent  the  municipality,  and  is  not,  as  a  for  legal  services  of  any  other  attorney, 

matter  of  law,  entitled  to  notice  of  pro-  it  was  held  that  any  contract  for  leg^ 

ceedings  in  court,  and  in  the  absence  services  made  by  the  city  coimcil  in 

of  any  charge  of  neglect  of  duty  on  the  violation  of  the  ordinance  was  without 

part  of  the  r^ularly  constituted  at-  authority  and  void.     Hope  v.  Alton, 

tomey,  full  faith  and  credit  will  be  214  III.  102. 

f'ven  to   his  action   by   the   court."        *  Stone  v.  Bank  of  Commerce,  174 

ven  if  the  cit^r  attorney  has  no  power  U.  S.  412,  424,  rev'g  88  Fed.  Rep.  3d8. 

to  begin  an  action  without  the  author-  In  this  case  it  was  held  that  prior  to  the 

ity  of  the  city  council,  the  lack  of  such  commencement  of  a  litigation f  the  city 

authority  does  not  affect  the  capacity  attorney,  although  charged  with  the 

of  the  city  to  sue,  and  is  not  ground  duty  of  managing  the  city's  litigation, 

for  demurrer  to  the  complaint.     Mil-  cannot  bind  tne  city  by  stipulation  to 

waukee  v.  Zoehrlaut  Leatner  Co.,  114  abide  by  the  result  of  a  test  case  to  be 

Wis.  276.  thereafter  brought  involving  the  ques- 

*  Valentine  Clark  Co.  v.  Allegheny  tions  in  dispute,  particularly  where 
City,  143  Fed.  Rep.  644;  Denman  v.  such  stipulation  also  affects  the  sub- 
Webster,  139  Cal.  452.  The  authori-  stantial  rights  of  the  city  in  other 
ties  as  to  the  power  of  the  municipality  respects. 

to  employ  counsel  other  than  the  official       '   Stone  v.  Bank  of  Commerce,  174 

or  city  attorney  are  collated  and  dis-  U.  S.  412^  424. 

cussed  in  §  824,  post,  Contracts  with        *  A   city  is  liable  for  vhatographs 

Attorneys.  which  in  the  discretion  and  judgment 

Where,  by  ordinance,  a  law  depart^  of  the  corporation  counsel  he  deemed 

ment   ie   created,    with   a   corporation  necessary  or  useful  in  the  defence  of  the 

coimsel  chained  with  the  duty  to  per-  city  in  an  action  growing  out  of  the 

form  such  legal  services  as  may  be  re-  elevation  of  railroad  tracks.    Chicago 

quired  by  the  city,  with  a  provision  v.  Berger,  100  111.  App.  158. 
tnat  the  city  shall  not  be  liable  to  pay 
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in  taking  or  failing  to  take  eocceptiona  to  rulings  at  the  trial  of  an 
action  to  which  it  is  a  party ,^  and  it  has  been  held  that  upon  an  en- 
larged view  of  the  scope  of  his  employment  he  may  enter  on  behalf 
of  the  city  a  motion  for  an  appeal  from  a  judgment.'  But  the  cor- 
poration counsel  has  not,  by  virtue  of  his  office  and  in  the  absence 
of  express  authority,  any  power  to  settle  and  avdii,  or  to  adjust  and 
compromise,  claims  against  the  city,  although  the  claims  may  be  the 
subject  of  pending  actions  against  the  city.*  And  by  virtue  of  his 
office  he  has  no  power  or  authority  to  appear  in  an  action  to  which 
the  city  is  not  a  party,  e.  g.,  an  action  against  certain  police  officers 
for  the  illegal  conduct  of  the  latter.  Such  a  lawsuit  is  not  in  any 
sense  a  part  of  the  law  business  of  the  city.* 

For  the  performance  of  the  duties  imposed  on  him  by  his  office, 
his  compensation  is  limited  to  the  salary  or  remuneration  attached 
to  the  office;  but  for  other  services  which  he  may  render  outside 
of  and  in  addition  to  his  ordinary  official  duties,  which  could  as  well 


^  Chicago  V.  Altgeld,  33  111.  App.  23. 

«  In  CJonnett  v.  Chicago,  114  111.  233, 
the  court  said :  "We  are  of  the  opinion 
that  a  cUy  attorney  elected  by  the  people 
occupies  a  somewhat  different  position 
from  one  employed  to  prosecute  or 
defend  in  a  particular  case.  Subject 
to  the  general  supervision  which  the 
city  council  has  over  him  it  is  his  duty 
to  look  after  and  protect  the  interests 
of  the  citjr  in  all  legal  controversies 
and  litigation,  so  far  as  he  is  able, 
unless  directed  by  the  city  to  the  con- 
trary, and  his  acts,  within  the  general 
scope  of  his  authority,  will  be  deemed 
the  acts  of  the  municipality.  It  is  his 
duty  from  time  to  time  to  report  to 
the  corporate  authorities  the  condition 
of  aU  suits  of  which  he  has  chari^e  and 
other  legal  matters  referred  to  him  for 
investigation  or  adjustment,  whether 
pending  in  court  or  out  of  court.  The 
general  principle  that  officers  are  pre- 
sumed, in  the  absence  of  anything  to 
the  contrary,  to  do  their  duty  applies 
equally  to  a  citv  attorney  in  the  dis- 
charge of  these  duties.  .  Such  being  the 
general  scope  of  his  powers  and  duties, 
we  do  not  concur  in  the  view  that  the 
city  attorney  had  no  power  or  authority 
after  judgment  passed  against  the  city 
to  enter  a  motion  on  its  behalf  for  an 
ajppeal.  On  the  contrary,  we  are  of 
the  opinion  that  he  not  only  had  the 
power,  but  that  it  was  highly  proper 
for  him  to  do  so.  After  having  duly 
prepared  the  way  for  an  appeal,  it  was 


his  duty  to  report  the  condition  of  the 
case  to  the  city  together  with  a  state- 
ment of  his  views  with  respect  to  the 
propriety  of  taking  the  appeal,  —  for 
it  is  presumed  he  performea  nis  duty  in 
this  respect." 

»  Bush  V.  O'Brien,  164  N.  Y.  205, 
rev'g  47  App.  Div.  581  (distinguishing 
O'Brien  v.  Mayor,  Ac.  of  New  York, 
160  N.  Y.  691,  aff'g  40  App.  Div.  331)  ; 
People  V.  Mayor,  Ac.  of  New  York,  11 
Abb.  Pr.  (N.  Y.)  66;  McGinness  v. 
Mayor,  &c.  of  New  York,  26  Hun 
(N.  Y.),  142. 

*  Chicago  V.  Williams,  182  HL  135; 
Donahue  v.  Keeshan,  91  N.  Y.  App. 
Div.  602.  But  when  by  statute  it  is 
provided  that  the  corporation  counsel 
may  appear  in  any  action  brought 
against  an  officer  in  the  service  of  the 
city  by  reason  of  any  acts  done  or 
omitted  while  in  the  performance  of 
his  duty,  whenever  such  appearance 
is  requested  by  the  head  of  the  depart- 
ment,  the  head  of  the  department  in 
which  the  officer  is  employed  is  vested 
with  a  discretion  to  determine  whether 
the  action  is  prima  fade  one  instituted 
by  reason  of  any  acts  done  or  omitted 
by  the  defendant  while  in  the  perform- 
ance of  his  duty,  and  that  determina- 
tion is  final  and  conclusive  and  is 
not  subject  to  judicial  review  in  the 
action  upon  the  appearance  of  the 
corporation  counsel  therein.  Briggs 
V,  Lahey,  101  N.  Y.  App.  Div.  136. 
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be  performed  by  any  other  person  as  by  him,  it  has  been  held  that 
he  may  be  entitled,  notwithstanding  his  official  position,  to  recover 
compensation 'in  addition  to  that  which  is  attached  to  the  office.^ 

§  390  (210).  Police  Officers;  Power  to  make  Arresta  upon 
View.  —  The  office  of  a  pdice  officer  is  not  known  to  the  common 
law;  it  is  created  by  statute,  and  such  an  officer  has,  and  can  exer- 
cise, only  such  powers  as  he  is  authorized  to  do  by  the  legislature, 
expressly  or  derivatively.^     He  is  an  officer  of  the  State  rather  than 

^  State  V,  Vasaly,  98  Minn.  46;  sions.  Houston  v.  Stewart,  40  Tex. 
Cloonan  v.  Kington,  37  N.  Y.  Misc.  Civ.  App.  499;  90  S.  W.  Rep.  49; 
322.  See  also  Evans  v.  Trenton,  24  Atchison  v.  Owensboro,  114  Ky.  706. 
N.  J.  L.  764 ;  Mayor,  &c.  of  Niles  v.  If  the  city  attorney  is  entitled  to  a 
M'uz2y,  33  Mich.  61.  Corporation  commission  on  judgments  recovered 
counsel  held,  under  circumstances  of  by  him  and  paid  to  the  city,  the  city 
case  and  terms  of  his  appointment  not  is  liable  for  the  full  amoimt  of  his 
entitled  to  receive  aaditional  com-  commission,  if  it  arbitrarily  releases  a 
pensation.  Ludlow  v.  Richie,  25  Ky.  portion  of  the  judgment.  Houston  v. 
Law  Rep.  1581 ;  Marshall  v.  Hay  ward,  Stewart,  40  Tex.  Civ.  App.  499;  90 
74  N.  Y.  App.  Div.  27.    Employee  in  S.  W.  Rep.  49. 

office  of  corporation  counsel  held  not  '  Commonwealth  v.  Dugan,  12  Met. 
entitled  to  recover  for  services  as  a  (Mass.)  233 ;  Commonwealth  v,  Hast- 
notary  public,  when  he  continued  to  ings,  9  Met.  (Mass.)  259;  State  v. 
render  the  services  without  protest  King,  28  Mont.  268;  ante,  §§  97,  103. 
and  without  chaise  after  notice  oy  the  Where  a  policeman  is  duly  appointed 
corporation  counsel  that  notaries  em-  under  charter  authority  to  oiiganize 
ployed  in  the  office  would  no  longer  be  and  regulate  a  city  watch  and  the 
permitted  to  charee  therefor.  Hughes  general  police  of  the  city,  the  presump- 
V.  Mayor,  Ac.  of  New  York,  84  NT  Y.  tion  is  tnat  he  possesses  the  powers  of 
App.  Div.  347,  aff'd  176  N.  Y.  685.  ordinary  peace  officers  at  common  law. 
See  also  Merzbach  v.  Mayor,  &c.  of  Doering  v.  State,  49  Ind.  56.  In  Massa- 
New  York,  163  N.  Y.  16.  Under  a  chitsetts,  policemen  are  peace  offlcers, 
statute  nving  to  the  corporation  and  a  person  who  assaults  or  obstructs 
counsel  all  costs  collected  from  the  them  in  the  discharge  of  their  duties  is 
adverse  party,  he  must,  in  an  action  indictable,  though  they  have  not  been 
against  the  city  therefor,  show  not  sworn,  the  statute  not  reouiring  this, 
only  that  the  city  was  successful  and  Buttrick  v.  Lowell,  1  Alien  (Mass.),  172 ; 
the  costs  allowed,  but  also  that  the  Mitchell  v.  Rockland,  52  Me.  118.  In 
costs  have  been  collected  from  the  People  v.  Metropolitan  Police  Board, 
adverse  party.  Sutherland  v.  Roches-  19  N.  Y.  188,  growing  out  of  the  act  to 
ter,  112  N.  Y.  App.  Div.  712.  See  also  establish  a  Metropolitan  Police  District, 
Houston  V.  Stewart,  40  Tex.  Civ.  App.  it  was  decided  by  a  majority  of  the 
499;  90  S.  W.  Rep.  49;  Kemp  v.  Court  of  Appeals  that,  although  the 
Monett,  95  Mo.  App.  452.  A  resolution  office  was  a  new  one,  yet  the  mode  of 
authorizing  and  directing  the  city  filling  it  not  being  provided  by  the 
attorney  to  collect  taxes  in  arrear  for  Constitution,  it  was  in  the  power  of  the 
specified  years  and  providing  for  pay-  l^slature  to  confer  it  upon  persons 
ment  of  a  percentage  of  the  amount  discharging  substantially  the  same 
collected  by  way  of  compensation,  duties  within  a  more  limited  territorial 
held  to  continue  only  during  Oie  term  of  jurisdiction,  and  to  dispense  with  an 
o^ice  of  the  city  attorney  and  to  termi-  oath  of  office.  See  also  People  v.  Draper, 
nate  at  the  expiration  thereof.  Wil-  15  N.  Y.  532,  where  the  Court  of 
mington  v.  Bryan,  141  N.  Car.  666.  Appeals  held  the  "Act  to  establish  a 
But  where  under  such  an  employment.  Metropolitan  Police  District"  valid; 
the  city  after  his  term  of  office  expired  approved,  Metropolitan  Board  of 
receivwl  taxes  on  judgments  recovered  Health  v,  Heister,  37  N.  Y.  661 ; 
by  the  corporation  attorney,  the  latter  McDermott  v.  Metropolitan  Police 
was  held  to  be  entitled  to  nis  commis-  Board,   5  Abb.   Pr.   422 ;    Louisville 
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of  the  municipality  in  which  he  exercises  his  oflSce.^  Where  police 
oflScers  are,  by  statute,  invested  with  all  the  powers  of  constables, 
as  conservators  of  the  peace,  this  gives  them  authority  to  arrest  upon 
view  intoxicated  persons  while  guilty  of  disorderly  conduct,  or  other 
persons  violating  the  laws,  and  to  detain  them  until  they  can  be 
brought  before  a  magistrate.^    If  such  an  oflScer  releases  an  intoxi- 


Police  Commissioners  v,  Louisville,  3 
Bush  (Ky.),  597 ;  ante,  §  97,  and  notes. 
See  People  v.  Albertson,  55  N.  Y.  50, 
where  reople  v.  Draper,  swpray  is 
limited,  questioned,  ana  distinguished. 
Ante,  chap.  ii.  Extent  of  legidative 
'power  ana  control  over  appointment, 
powers,  &c.  of  police,  health,  and  other 
local  officers.  Baltimore  v.  Board  of 
Police  (Baltimore  Police  Act),  15  Md. 
376;  Metropolitan  Board  of  Health  v. 
Heister,  37  N.  Y.  661;  People  v. 
Hurlbut,  24  Mich.  44;  Police  Com'rs 
V.  Louisville,  above  cited;  arUCy  §  97, 
note.  Mode  of  compensation.  Worces- 
ter V.  Walker,  9  Gray  (Mass.),  78. 
Under  authority  to  make  rules  neces- 
sary to  good  order  and  public  peace, 
the  power  to  appoint  policemen  b 
imphed.  State  v,  Sims,  16  S.  Car.  486; 
ante,  §  385. 

»  Burch  V.  Hardwicke,  30  Gratt. 
(Va.)  24.  While  a  mayor  under  the 
Constitution  may  remove  oflScers  of  a 
municipality,  he  cannot  remove  a  State 
officer,  though  elected  or  appointed  by 
the  people  of  the  municipality  and  paid 
by  them;  if  the  mayor  removes  him 
from  office,  he  exceeds  his  authority  and 
is  responsible  to  the  officer  in  a  civil 
action   for   damages.      Ih.     A    police 

'ge  held  to  be  a  municipal  officer. 


Jeople  V.  Henry.  62  Cal.  557.  A  judge 
of  the  cUy  court  neld  to  be  a  mumcipal 
officer.  Wolf  v.  Hope,  210  111.  50.  A 
vcliceman  of  a  city  is  a  public  officer, 
holding  his  office  as  a.  trust  from  the 
State,  and  not  as  a  matter  of  contract 
between  himself  and  the  city.  Farrell 
V.  Bridgeport,  45  Conn.  191.  A  police- 
man is  a  public  or  State  officer  and  can 
only  be  discharged  for  cause  and  after 
hearing.  Everill  v.  Swan,  17  Utah, 
514;  Calwell  v.  Boone,  51  Iowa,  687. 
Further  as  to  nature  of  police  officers 
and  the  distinction  between  State  and 
municipal  officers,  see  ante,  chapter  ii. 

»  Taylor  .v.  Strong,  3  Wend.  (N.  Y.) 
384 ;  Bacon,  Ab.  Constable,  C. ;  Com- 
monwealth V.  Hastings,  9  Met.  (Mass.) 
259;  Prell  v.  McDonald,  7  Kan.  426; 
Hayes  v.  Mitchell,  69  Ala.  452 ;  Martin 
V.  State,  89  Ala.  115;   Jones  v.  State, 


100  Ala.  88 ;  Ex  parte  Bizzell,  112  Ala. 
210,  214;  North  v.  People,  139  fll.  81; 
Wiltse  V,  Holt,  95  Ind.  469 ;  Veneman 
V.  Jones,  118  Ind.  41;  Fletwood  v. 
Commonwealth,  80  Ky.  1;  Lyrnan  v. 
Commonwealth  (Ky.),  55  S.  W.  Rep. 
686 ;  Boutte  v.  Emmer,  43  La.  An.  980 ; 
State  17.  Guy,  46  La.  An.  1441 ;  Com- 
monwealth V.  Tobin,  108  Mass.  426; 
Commonwealth  v.  Cheney,  141  Mass. 
102 ;  Joyce  v,  Parkhurst,  150  Mass.  243 ; 
Ford  V.  Breen,  173  Mass.  52,  53 ;  Davis 
V.  Burgess,  54  Mich.  514 ;  Burroughs  v. 
Eastman,  101  Mich.  419 ;  State  v,  Can- 
tieny,  34  Minn.  1;  State  v.  Holcomb, 
86  Mo.  371,  380;  Oran  v.  Bles,  52  Mo. 
App.  509;  O'Connor  v,  Bucklin,  59 
N.  H.  589;  Roderick  v.  Whitson,  51 
Hun  (N.  Y.),  620;  State  v.  Freeman, 
86  N.  Car.  683 ;  Ballard  v.  State,  43 
Ohio  St.  340;  State  v,  Lewis,  50  Ohio 
St.  179 ;  Douglass  v.  Barker,  18  R.  I. 
459 ;  Hawkins  v.  Lutton,  95  Wis.  492 ; 
State  V.  Newman,  96  Wis.  258,  268. 
As  to  power  of  constables  in  such  cases, 
see  1  Hale  P.  C.  587 ;  Hawkins  P.  C, 
book  ii.  chap.  xiii.  §  8. 

AiUhority  to  arrest  upon  view,  and 
without  vxirrarU,  Where  such  a  course 
is  not  repugnant  to  the  general  law  of 
the  State,  tne  proper  officers  of  a  mu- 
nicipal corporation  may  be  authorized 
to  arrest  without  warrant,  or  upon  view, 
offenders  who  violate  ordinances  in  the 
presence  of  such  officers.  Bryan  v. 
Bates,  15  III.  87 ;  Main  v.  McCarty,  15 
111.  441,  442;  State  v.  Lafferty,  5 
Harring.  (Del.)  491 ;  State  v,  Sims,  16 
S.  Car.  486;   Burroughs  v,  Eastman, 

101  Mich.  419;  State  v.  Cantieny,  34 
Minn.  1 ;  0'Ck)nnor  v,  Bucklin,  59  N.  H. 
589 ;  Ballard  v.  State,  43  Ohio  St.  340 ; 
post,  §  640,  note.  If  an  offence  is  com- 
mitted in  view  of  the  officer,  he  may 
arrest  immediately,  or  as  soon  there- 
after as  he  can.  Boaz  v.  Tate,  43  Ind. 
60.  See  chapter  on  Municipal  Courts, 
post.  Arrest  at  sight;  duty  to  arrest 
Sunday  baseball  players.  Matter  of 
Rupp,  33  N.  Y.  App.  Div.  468. 

Power  of  a  city  corporation  to  make 
ordinances  for  the  security,  or  good 
order,  or  government  of  the  place,  and 
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cated  person,  whom  he  had  arrested  while  conducting  himself  in  a 
disorderly  manner,  upon  his  promise  to  go  directly  home,  he  may 
lawfully  retake  him,  on  his  going  into  a  bar-room  before  he  is  out 
of  the  oflBcer's  sight;  and  such  arrest  is  justified,  whether  it  be  re- 
garded as  a  recaption  for  the  original  purpose,  or  as  a  new  arrest  for 
disorderly  conduct  still  continuing.^ 

§  391  (211).    The     Subject    illastrated.  —  Charters    authorizing 
municipal  officers  to  make  arrests  upon  view  and  withovt  process  are 


to  appoint  or  elect  officers  to  carry  out 
ordinances,  authorizes  the  appointment 
of  cUy  guards  f  or  police  officers  j  or  peace 
officers;  and  such  officers  may  arrest, 
without  a  warrant,  persons  engaged  in 
breaches  of  the  peace.  Charleston  v. 
Payne,  2  Nott  &  McCord  (S.  Car.),  475. 
A  city  council  may  authorize  arrests 
upon,  viewt  without  warrant,  for  viola- 
tion of  its  by-laws,  when  not  inconsist- 
ent wUh  the  general  statutes  or  policy  of 
the  State  (White  v.  Kent,  11  Ohio  St. 
550;  Thomas  v.  Ashland,  12  Ohio  St. 
124, 127 ;  Roberts  v.  State,  14  Mo.  138 ; 
Hawkins  v.  Lutt'on,  95  Wis.  492) ;  but 
not  otherwise.  Thus,  where  the  city 
charter  declared  all  by-laws  inconsist- 
ent with  the  general  law  to  be  void,  and 
where  the  general  law  did  not  allow 
an  officer  to  arrest  for  a  misdemeanor 
not  committed  in  his  presence,  without 
a  warrant,  it  was  held  that  an  ordinance 
authorizing  police  officers  to  make 
arrests,  without  a  warrant,  for  viola- 
tion of  ordinances  not  committed  in 
their  presence,  was  void,  and  would  not 
protect  the  officer  against  a  suit  for 
trespass.  Pesterfield  t;.  Vickers,  3 
CJoldw.  (Tenn.)  205.  Further  as  to 
arrestSy  on  vieWt  without  information, 
and  the  duty  of  the  officer,  see  Doerinjg 
V.  State,  49  Ind.  56;  Johnson  r.  Amen- 
cus,  46  Ga.  80 ;  Nealis  v.  Hayward,  48 
Ind.  19;  Boaz  v,  Tate,  43  Ind.  60; 
Smith  V.  DoneUy,  66  111.  464 ;  Scircle 
V.  Neeves,  47  Ind.  289;  Galliard  v, 
Laxton,  2  B.  &  S.  363;  Codd  v.  Cabe, 
L.  R.  1  Ex.  Div.  352 ;  s.  c.  13  Cox,  202 ; 
Regina  t;.  Chapman,  12  Cox,  4.  If  a 
private  individual  state  facts  to  an 
officer,  who  thereupon,  on  his  own  re- 
sponsibility, arrests  a  person,  or  if  a 
private  person  procure  a  magistrate  to 
issue  a  warrant  for  taking  a  person,  the 
imprisonment  is  not  his  act,  and  he  may 
show  this  under  the  plea  of  not  guilty. 
Barber  t?.  Rollinson,  1  C.  &  M.  330; 
Stonehouse  v.  Elliott,  6  D.  &  E.  T.  R. 
315;  Brandt  v.  Craddock,  27  L.  J.  Ex. 


314 ;  Grinham  v.  WiUey,  4  H.  &  N.  496. 
An  officer  is  justified  in  arresting  with- 
out a  warrant  upon  a  reasonable  sue- 
picion'  of  a  felony  having  been  com- 
mitted, and  of  the  person  being  guilty 
of  it,  although  no  felony  has  in  fact 
been  committed,  and  whether  the  rea- 
sonable ^imds  for  suspicion  are  mat- 
ters within  his  own  knowledge  or  facts 
stated  to  him  by  another.  lAWTence  v. 
Hedger,  3  Taunt.  14 ;  Davis  v.  Russell, 

5  Bing.  355;  Beckwith  v.  Philby,  6  B. 

6  C.  635;  Hogg  V.  Ward,  3  K  &  N. 
417.  But  an  omcer  is  not  in  eeneral 
justified  in  arresting  a  pnerson  who  fre- 
quents a  highway  with  intent  to  com- 
mit a  felony  (Timson,  In  re,  L.  R.  5  Ex. 
257 ;  see  also  Jones,  In  re,  7  Ex.  586), 
or  in  arresting  a  person  for  a  misde- 
meanor without  a  warrant  (Mathews 
t;.  Biddulph,  3  M.  &  G.  390;  Griffin  r. 
Coleman,  4  H.  &  N.  265) ;  unless  there 
be  a  breach  of  the  peace  in  his  presence 
(Timothy  v.  Simpson,  1 C.  M.  &  R.  757 ; 
Derecourt  v.  Corbishley,  5  El.  &  B. 
188),  or  danger  of  a  renewal  of  it. 
Queen  v.  Light,  27  L.  J.  Mag.  Cas.  1 ; 
Queen  v.  Walker,  23  L.  J.  Mag.  Cas. 
123 ;  Pesterfield  v.  Vickers,  3  Coldw. 
(Tenn.)  205.  It  would  seem  that  a 
constable  having  a  warrant  to  arrest 
is  not  bound  to  accept  a  tender  of  the 
fine  and  costs.  See  Amott  v,  Bradley, 
23  Upper  Can.  C.  P.  1.  Although  police 
officers  may  arrest  without  warrant  for 
crimes,  it  does  not  follow  that  they 
have  the  power  to  do  so  in  the  case  of 
lesser  offences.  Galliard  v.  Laxton, 
2  B.  &  S.  361 ;  Regina  v.  Chapman,  12 
0>x,  4;  Codd  v.  Cabe,  13  Cox,  202; 
8.  c.  L.  R.  1  Ex.  Div.  352.  As  to  power 
to  arrest  without  warrant,  see  Bihar's 
Municipal  Manual  (Canada,  1900), 
pp.  532,  533. 

^  Ck>mmonwealth  v.  Hastings,  9  Met. 
(Mass.)  259.  It  follows  that  an  ob- 
struction offered  b^  a  third  person  to 
the  officer  in  malang  such  an  arrest 
would  be  unjustifiable.    lb. 
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to  be  viewed  in  connection  with  the  general  statutes  of  the  State/ 
and  being  in  derogation  of  liberty,  are  strictly  construed ;  hence  an 
officer  making  such  an  arrest,  though  on  the  Sabbath  day,  should, 
instead  of  imprisoning,  take  without  unreasonable  delay  the  person 
arrested  before  the  proper  tribunal  and  prefer  a  complaint  against 
him,  as  provided  by  the  statutes  of  the  State.* 

§  392  (212).  Mode  of  Election;  Power  over  its  own  Officers. — 
A  city  council  authorized  to  elect  certain  officers  may,  where  no 
mode  of  election  is  prescribed,  appoint  them  by  resolution,  and  is  not 
bound  to  elect  them  by  ballot;*  and  the  corporation  has  full  con- 
trol, unless  specially  restricted,  over  all  offices  and  officers  existing 
only  under  by-laws.^  A  vote  of  an  authorized  committee  of  a 
city,  electing  their  clerk  to  be  the  city  engineer  for  a  year  from 
a  subsequent  day,  duly  recorded,  and  signed  by  him  as  their 
clerk,  is  sufficient  to  take  his  appointment  out  of  the  statute  of 
frauds.* 


>  Supra,  §  390,  note. 

'  Low  V,  Evans,  16  Ind.  486  (action 
for  false  imprisonment) ;  Pow  v.  Beck- 
ner,  3  Ind.  475;  Vandeveer  v.  Mat- 
tocks, 3  Ind.  479.  The  delay  in  taking 
the  person  arrested  before  a  magistrate 
must  not  be  unreasonable.  Johnson  v. 
Americus,  46  Qa.  80.  In  Low  v,  Evans, 
it  was  held  that  there  was  no  authority 
in  the  officer  making  the  arrest  to  im- 
prison the  party  arrested  for  an  indefi- 
nite time  {e,  g.,  from  Sunday  imtil  the 
next  day)  because  he  might  be  subject 
to  a  penalty,  to  be  recovered  in  a  suit 
in  the  nature  of  an  action  of  debt.  If 
the  court  is  not  in  session,  the  officer 
may  confine  the  person  arrested  until 
he  can  be  brought  before  the  court, 
which  should  be  done  at  the  earliest 

geriod.  Boaz  v.  Tate,  43  Ind.  60; 
tate  V,  Freeman,  86  N.  Gar.  683.  An 
intoxicated  person,  arrested  late  at 
night,  may  be  detained  until  the  next 
day  before  being  taken  to  the  court. 
Scirele  17.  Neeves,  47  Ind.  289. 

■  Low  V,  Com'rs  of  Pilotage,  R.  M. 
Charlt.  (Ga.)  302,  per  Law,  J. ;  ante, 
^  242:  Attorney-General  v.  Remick 
city  clerk) ,  71  1^.  H.  480,  citing  text ; 
^ich  V.  McLaurin,  83  Miss.  95,  citine 
text.  Power  of  council  to  appoint,  and 
when  it  may  delegate  this  power  to  a 
committee.  People  v.  Beoell,  2  Hill 
(N.  Y.),  196;  Commonwealth  t?.  Pitta- 
buigh  (police  force),  14  Pa.  St.  177: 
Wilder  v.  Chicago,  26  111.  182;  Russell 


is 


V.  Chicago  (collectors),  22  111.  285; 
Trowbridge  v.  Newark,  46  N.  J.  L.  140 ; 
ante,  §  244. 

^  As  to  plenary  power  and  control, 
when  not  restricted,  of  a  municipal  cor- 
poration over  offices  and  officers  exist- 
mg  only  under  ordinances,  see  People 
V,  Conover,  17  N.  Y.  64;  Waldraven 
V.  Memphis  (right  to  abolish  office), 
4  Coldw.  (Tenn.)  431;  infra,  §  423; 
Madison  v.  Korbly,  32  Ind.  74,  79; 
Samis  v.  King,  40  Conn.  298.  The 
power  to  appoint  implies,  in  general, 
the  power  to  remove  the  appointees. 
People  V.  Hill,  7  Cal.  97.  Thus  a  mu- 
nicipal corporation  appointing  com- 
missioners m  cases  of  local  improve- 
ments, may  remove  them.  People  v. 
Mayor,  &c.  of  New  York.  5  Barb. 
fN.  Y.)  43;  post,  H  400  el  sea.  But  in 
South  Carolina,:  see  Caulfiela  v.  State, 
1  8.  Car.  461,  the  exereise  of  the  power 
to  appoint  to  office  is  an  executive,  not 
a  legislative  act.  Achley  's  Case,  4  Abb. 
Pr.  35.  Power  to  suspend  officer.  Post, 
i  470,  note.  A  provision  that  the  city 
council  "may"  by  ordinance  provide 
for  the  election,  by  the  qualified  voters, 
of  any  of  the  officers  named  in  the  act, 
held  to  leave  it  to  the  discretion  of  the 
city  council  whether  the  office  of  city 
attorney  should  be  elective  or  not. 
Ball  V.  Fagg,  67  Mo.  481. 

*  Chase  v,  Lowell,  7  Gray  (Blass.)^ 
33. 
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§  393  (213).  Presmnption  of  Dae  Appointment.  —  The  same 
presumptions  which  are  applicable  to  acts  of  individuals  are,  in 
general,  applicable  to  acts  of  corporations.  Thus,  if  a  person  acts 
notoriously  as  the  oflScer  of  a  corporation,  and  is  recognized  by  it  as 
such  oflScer,  a  regular  appointment  wiU  be  presuTned,  and  his  acts 
will  bind  the  corporation,  although  no  written  proof  is  or  can  be 
adduced  of  his  appointment.^ 


§  394  (214).  Oath  and  Official  Bond.  — Public  officers  are  usu- 
ally required  to  take  an  oath  of  office,  and  those  entrusted  with  money 
or  property  are  also  generally  required  to  give  bond  and  sureties  for 
the  faithful  performance  of  their  duties.    In  England  it  is  said  that 


*  Bank  of  United  States  v.  Dan- 
dridge,  12  Wheat.  (U.  S.)  64 ;  Delphi 
School  Dist.  V,  Murray,  53  Cal.  29; 
Allen  V.  State,  21  Ga.  217;  State  v. 
Crowder,  41  Kan.  101,  112;  State  v. 
Nield,  4  Kan.  Apo.  626;  Carter  v. 
Sympson,  8  B.  Mon.  (Ky.)  155; 
Commonwealth  v,  Kane,  108  Mass. 
423;  Commonwealth  v.  Tobin,  108 
Mass.  426;  Barry  v.  Smith,  191  Mass. 
78,  86;  Webber  v.  Davis,  5  Allen 
(Mass.),  3.93;  Hutchings  v.  Van 
Bokkelen,  34  Me.  126 ;  Burgess  v.  Pue, 
2  Gill  (Md.),  254;  Jones  v.  Gibson,  1 
N.  H.  266;  Johnstone  v.  Wilson,  2 
N.  H.  202;  Baker  v.  Shephard,  24 
N.  H.  212;  Pierce  r.  Richardson,  37 
N.  H.  306;  Jewell  v.  Gilbert,  64  N.  H. 
13 ;  Lamoureux  v,  Morin,  72  N.  H.  76 ; 
State  V.  Ferguson,  31  N.  J.  L.  107; 
Potter  V.  Luther,  3  Johns.  (N.  Y.  )431 ; 
Dean  v,  Gridley,  10  Wend.  (N.  Y.)  254 ; 
Tatom  V,  White,  95  N  Car.  453 ;  Sasser 
V.  State,  13  Ohio,  453,  488;  Chapman 
Township  r.  Herrold,  58  Pa.  106;  Cal- 
lison  V.  Hedrick,  15  Grat.  (Va.)  244 ; 
Benyman  v.  Wise,  4  Term  R.  366. 

In  Bank  of  United  States  v.  Dan- 
dridge,  12  Wheat.  (U.  S.)  64,  70,  Mr. 
Justice  Story  cites  manv  cases,  estab- 
lishing the  principle  ''tnat  the  acts  of 
artificial  persons  afford  the  same  pre- 
sumptions as  the  acts  of  natural  per- 
sons." The  doctrine  that  not  only  the 
appointment,  but  the  authority  of  an 
agent  of  a  corporation  may  be  implied 
from  the  adoption  or  recognition  of  his 
acts  (Angell  &  Ames  Corp.  §  284),  was 
applied  in  Killey  v.  Forsee,  57  Mo.  390, 
to  municipal  corporations ;  and  it  was 
held  that  the  failure  of  a  deputy  city 
engineer  to  file  a  certificate  of  his  ap- 
pointment, as  provided  by  the  charter, 
did  not  vitiate  his  acts.     ''The  mere 


acting  in  a  public  capacity  is  sufficient 
prima  facie  proof  of  proper  appoint- 
ment; but  it  is  only  vrima  facie  pre- 
sumption and  is  capable  of  being  re- 
butted." Regina  v.  Roberts,  38  Law 
Times  Rep.  690.  But  if  the  officer 
relies  alone  on  proof  of  a  due  election 
or  appointment,  such  election  or  ap- 
pointment must  be  legally  establish^. 
Pierce  v.  Richardson,  37  N.  H.  306.  An 
officer,  even  when  justifying,  may  prima 
facie  establish  his  official  character  by 
proof  of  general  reputation,  and  that 
ne  acted  as  such  officer.  Potter  v, 
Luther,  3  Johns.  (N.  Y.)  431;  Wilcox 
V,  Smith,  5  Wend.  (N.  Y.)  233;  John- 
son V.  Steadman,  3  Ohio  St.  94; 
Eldred  v.  Seaton,  5  Ohio,  215;  Berry- 
man  V,  Wise,  4  Term  R.  366.  But  it 
is  not  enough  to  show  that  the  officer 
was  acting  officially  in  the  particular 
instance  m  controversy  in  the  case 
upon  trial,  and  in  which  his  authority 
is  questioned.  Hall  v.  Manchester, 
39  N.  H.  295.  The  official  character 
and  appointment  of  an  officer  may  be 
proved  oy  his  oral  testimony.  Common- 
wealth V.  Wright,  158  Mass.  149; 
Barry  v.  Smith,  191  Mass.  78,  86. 
See  also  Moody  t;.  Keener,  7  Port.  (Ala.) 
218.  Whether  such  testimony,  with- 
out evidence  that  he  has  acted  as  an 
officer,  is  sufficient  te  warrant  a  finding 
that  he  actually  held  the  office  by  legal 
appointment,  has  been  doubted.  Barry 
17.  Smith,  191  Mass.  78,  86.  An  acting 
officer  is  estopped  to  dispute  the  validity 
of  his  own  appointment  and  election. 
State  V.  Sellers,  7  Rich.  Law  (S.  Car.) 
368;  State  v,  Maberry,  3  Strob. 
(S.  Car.)  144;  State  v.  Stone,  40  Iowa, 
547  (indictment  for  malfeasance); 
Byrne  v.  State,  50  Miss.  688 ;  State  v, 
Rhoades,  6  Nev.  352. 
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an  oath  of  oflSce  cannot  be  required  to  be  taken  by  a  by-law.  when 
none  is  required  by  the  charter.*  But  in  this  country  the  oath  of 
office  is,  in  substance,  only  that  the  oflBcer  will  support  the  Consti- 
tution and  faithfully  perform  his  official  duties.  And  such  an  oath 
may,  doubtless,  be  required  by  ordinance,  to  be  taken  by  every  mu- 
nicipal officer  before  entering  upon  his  office.  Statutes  requiring  an 
oath  of  office  and  bond  are  usually  directory  in  their  nature;  and 
unless  the  failure  to  take  the  oath  or  give  the  bond  by  the  time  pre- 
scribed is  expressly  declared,  ifso  facto,  to  vacate  the  office,  the  oath 
may  be  taken  or  the  bond  given  afterwards,  if  no  vacancy  has  been 
declared.' 

'  Rex  V,  Dean,  &c,,  1  Str.  539;  of  Ontario,  see  The  Municipal  Act, 
Glover,  306;  Willc.  133;  Grant,  76.  1897  (65  Vict.,  chap.  xlii.  §§  311-319). 
It  is  the  settled  doctrine  of  the  Su|)reme  Biggar's  Municipal  Manual  ^Canada, 
Court  that  the  United  States,  being  a  1900),  pp.  314e<  sea,  A  refusal  to  take 
body  politic,  with  a  capacity  to  enter  the  oatn  has  been  neld  to  be  a  refusal 
into  contracts,  may  within  the  sphere  to  accept  the  office.  Rex  v.  Larwood, 
and  in  the  execution  of  its  appropriate  Carthew,  306 ;  Exeter  v.  Starre,  2 
powers,  Uike  bonds  and  securities^  which   Show.   158. 

are  not  prolubited  by  law,  though  such  ^  Smith  v,  Cronkhite,  8  Ind.  134 : 
bonds  and  securities  may  not  have  State  v,  Findley,  10  Ohio,  51,  59,  ana 
been  prescribed  by  any  pre-existing  cases  cited ;  State  v.  Porter  (failure  to 
legislative  act.  Tliese,  though  volun-  give  bond  by  citv  marshal  in  time),  7 
tary,  —  that  is,  not  extorted  or  co-  Ind.  204 ;  Sprowi  v,  Laurence,  33  Ala. 
erced,  —  if  taken  for  a  lawful  purpose  674 ;  Davidson  t;.  Woodruff,  68  Ala. 
and  upon  a  good  consideration,  are  356 ;  Bank  v.  Dandridee,  12  Wheat.  64 ; 
valid.  United  States  v.  Tingey,  5  Pet.  United  States  v.  Le  Baron,  19  How. 
(U.  S.)  115,  128;  approved.  Same  r.  (U.S.)  73;  s.  c.  4  Wall.  642 ;  Marbuiv 
Linn,  15  Pet.  (U.  S.)  290;  and  see  v,  Madison,  1  Cranch  (U.  S.),  137; 
Dugan  V.  United  States,  3  Wheat.  Launtz  v.  People,  113  III.  137;  Cawley 
(U.  S.)  172 ;  United  States  t?.  Brad-  v.  People  (county  treasurer's  bond),  95 
ley,  10  Pet.  (U.  S.)  343 ;  infra,  §  396.  IlL  249 ;  Chicago  v.  Gage  (city  treas- 
Right  of  city  to  require  bond  of  indem-  urer's  bond),  95  III.  593;  Caskey  v. 
ni^  from  the  owner,  who  proposes  Greensborough,  78  Ind.  233;  St. 
to  excavate  sidewalk  to  make  cellars,  Helena  v.  Burton,  35  La.  An.  521. 
vaults,  or  improvements.  McCarthy  Charter  provision  that  oaths  of  office 
i\  Chicago,  53  111.  38.  A  prospective  be  taken  and  subscribed  within  ten  days 
appointment  to  public  office,  made  by  is  directory,  and  may  be  complied  with 
a  body  which,  as  then  constituted,  is  after  that  time.  Kearney  v.  Andrews, 
empowered  to  fill  the  vacancv  when  10  N.  J.  Eq.  70.  In  New  York,  it  is  held 
it  arises,  was  held  to  be  legal  in  the  that  a  town  collector  elect,  in  order  to 
absence  of  any  express  statutory  pro-  qualify  for  the  office,  is  required  by  the 
vision  to  the  contrary,  and  to  vest  Constitution  to  take  and  subscribe  an 
title  to  the  office  in  the  appointee,  oath  of  office,  and  until  he  has  thus 
State  V,  Van  Buskirk,  40  N.  J.  L.  463.  qualified,  the  incumbent  mav  hold  over. 
The  power  of  appointment  to  office,  People  v.  McKinney,  52  N.  Y.  374. 
when  executed  by  the  performance  of  But  as  no  time  is  limited  for  taking 
the  last  act  made  necessary  in  its  ex-  such  oath  it  may  be  taken  before  the 
ecution,  is  not  revocable  without  the  office  is  forfeited  by  the  neglect  to 
consent  of  the  appointee.  /&.  In  Eng-  execute  the  reauired  bond.  /&.  A 
land  the  oath  of  allegiance  and  the  town  may  lawftMv  require  a  collector  of 
judicial  oath  are  imperative.  The  taxes  or  other  officer  to  furnish  sureties 
mayor  is  required  alsosto  take  an  oath  for  the  futhful  discharge  of  the  duties 
as  mayor.  Munic.  Corp.  Act  1882,  of  his  office.  This  power  is  incidental, 
§  15 ;  31  and  32  Vict.  chap.  72.  As  to  and  need  not  be  express.  If  the  person 
oaths  of  office  required  in  the  Province  chosen  neglects,  or  b  unable,  to  fur- 
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§  395  (215).  Oath  when  m  Oondltion  Precedent;  Acts  of  de 
facto  Oflttcer.  —  Where  the  statute  requires  a  prescribed  oath  of 
oflBee  before  any  person  elected  "shall  act  therein/'  a  person  cannot 
justify  as  such  officer  unless  he  has  taken  an  oath  in  substantial,  not 
necessarily  literal,  compliance  with  the  law.  Third  parties,  how- 
ever, acting  in  good  faith  with  him  as  such  officer,  are  protected, 
notwithstanding  his  failure  to  take  the  requisite  oath.^ 


nish  sureties,  this  amouDts  to  a  non- 
aoceptance  of  the  trust,  although  he 
has  taken  the  oath  of  office.  Morrell 
V.  Sylvester.  1  Me.  248.  The  giving  of 
a  bond  ana  having  it  approved  were 
held  in  the  case  m  juagment  to  be 
conditions  precedent  to  the  right  of 
occupying  a  municipal  office.  Howell 
V.  Commonwealth,  97  Pa.  St.  332; 
postf  §  429,  note.  Rule  in  Virginia, 
see  ir^a,  §  412,  note.  Effect  of  sign- 
ing official  bonds  in  blank,  see  Chicago 
V,  Gage  (bond  of  city  treasurer),  95 
lU.  593.  Mr.  Justice  Sheldon  cites  and 
reviews  many  of  the  cases  on  this  sub- 
ject. Butler  17.  United  States,  21  Wall. 
(U.  S.)  272 ;  Dair  v.  United  States,  16 
Wall.  (U.  S.)  1;  Murfree  on  Official 
Bonds,  ii  S2  et  sea.,  64,  and  cases. 
Acknowledgment  held  not  to  be  es- 
sential to  validity  of  bond  of  a  city 
collector.  People  v.  Pace,  57  111.  App. 
674. 

Approval  of  bond.  A  duly  elected 
officer,  who  has  tendered  a  sufficient 
bond,  cannot  be  prevented  from  hold- 
ing office  by  the  neglect  of  the  city 
council  to  approve  it  within  the  time 
prescribed  by  law.  State  v.  Barnes, 
51  Kan.  688.  See  also  Matter  of 
Fitzgerald,  88  N.  Y.  Apj).  Div.  434. 
Recognition  of  the  appointment  by 
treating  the  officer  as  legally  holding 
office,  voting  him  his  pay,  &c.,  implies 
an  approval  of  the  bond.  People  v. 
Blair,  82  111.  App.  570,  580 ;  Bartlett  v. 
Freeport  School  Board.  59  111.  364. 
Maruiamus  will  lie  to  compel  the  city 
council  to  act  upon  the  sufficiency  of 
the  sureties  offered.  The  council  can- 
not refuse  to  perform  this  duty  be- 
cause title  to  the  office  is  elsewhere 
disputed.  Commonwealth  v.  City 
Council  of  Philadelphia,  7  Am.  Law 
Reg.  N.  8.  362;  Speed  v.  Detroit, 
97  Mich.  198.  Mandamits  issued  to 
compel  city  comptroller  to  approve 
bona  of  superintendent  of  water  works. 
State  V.  Shannon,  133  Mo.  139.  But 
a  requirement  of  approval  of  the  bond 
by  some  representative  of  the  govern- 


ment is  for  the  protection  of  the  pubUe, 
and  not  the  pnncipal  or  sureties.  If  a 
bond  is  executed  and  delivered  to  the 
proper  official,  it  is  binding  on  the 
sureties,  although  it  is  never  formallv 
approved  by  the  officer  chai^^  with 
the  duty.  Ramsay's  Estate  v.  People, 
197  lU.  572,  aff'K  97  lU.  App.  283; 
Green  v.  Wardwell,  17  III.  278.  Defence 
to  action  on  official  bond.  While  it  is 
the  dutjr  of  an  officer  to  perfect  his 
title  to  his  office  by  complying  with  the 
directions  of  the  statute  as  to  taking 
oath,  &c.,  his  failure  to  do  so  ia  no 
defence  to  an  action  on  his  official  bond. 
St.  Helena  v.  Burton,  35  La.  An.  521 ; 
State  V.  Findley,  10  Ohio  St.  51 ;  State 
V.  Toomer,  7  Rich.  (S.  Car.)  Law,  216. 
Refusal  to  serve.  Failure  of  town  col- 
lector to  take  oath  within  time  pre- 
scribed by  statute  deemed  a  refusal  to 
serve,  and  justifying  the  filling  of  the 
office  as  in  case  of  a  vacancy.  People 
V.  Callaghan,  83  111.  128,  135.  Under 
a  statutory  authority  to  the  citv  council 
to  declare  an  office  vacant  for  fsdlure  to 
give  bond,  the  council  must  first  take 
action  before  an  office  is  vacated.  The 
office  is  not  vacated  until  such  action 
be  taken.  Kriseler  v.  Le  Valley,  122 
Mich.  576. 

»  Olney  t?.  Pearce,  1  R.  I.  292,  and 
authorities  cited  bv  Mr.  Angell  in  note ; 
Riddle  v.  Bedford  County,  7  Serg.  & 
Rawle  (Pa.),  386,  392;  Neale  v.  Alle- 
gheny Overseers,  5  Whart.  (Pa.)  538; 
Hayter  v.  Benner,  67  N.  J.  L.  359; 
Douglass  v.  Essex  County,  38  N.  J.  L. 
214;  Manahan  v.  Watts,  64  N.  J.  L. 
465,  473;  Johnson  v.  Mann,  77  Va. 
265;  Branham  v.  Long,  78  Va.  352; 
Hecht  V.  Coale,  93  Md.  692  (bond  of 
city  treasurer).  See  also  State  v.  Kraft, 
20  Ore§.  28.  Where  an  officer,  before 
acting,  IS  required  to  qualify  by  taking 
an  oath  of  office,  he  has  no  legal  right, 
untU  he  qualifies,  to  recover  fees  of  an 
incumbent  received  after  the  plaintiff's 
appointment  or  election,  and  oefore-be 
qualifies.  Thompson  v.  Nicholson,  12 
Rob.   (La.)  326.     See  Philadelphia  v. 
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§  396  (216).  Oonditioiui  of  QfUcial  Bond;  Voluntary  and  Oom- 
mon-Law  ObUgationa.  —  The  principle  is  well  settled,  that  official 
bonds  are  valid  if  the  condition  complies  substantially  with  the  re- 
quirements of  the  statute.  The  exact  form  prescribed  is  not  essen- 
tial unless  made  so  by  the  charter  or  act.^  Duties  of  a  nature  and 
character  similar  to  those  belonging  to  the  office  may  be  added  to  it 
or  imposed  upon  an  officer;  and  these  are  held  to  be  within  the 
contemplation  and  the  liability  of  obligors  upon  the  bond.'    As  such 


Given,  60  Pa.  St.  136;  supra,  §  394, 
note;  post,  §  429. 

If  members  of  a  common  council, 
who  are  required  by  the  charter  to  be 
Bwom  before  they  enter  on  the  duties 
of  their  office,  are  sworn  before  an 
officer  not  authorized  to  administer 
the  oath,  they  are  still  officers  de  facto, 
and  a  tax  levied  by  them  is  not  invalid, 
and  will  not  be  set  aside  even  in  a  direct 
proceeding.  State  v,  Perkins,  24  N.  J. 
L.  409 ;  infra,  §§  396,  note,  413,  note, 
422,  note,  518,  note.  Bond  of  de  facto 
officer  binding  upon  him  and  his  sure- 
ties. Green  v.  Wardwell,  17  lU.  27S: 
infra.  §  396,  note;  Murfree,  Official 
Bonds,  §§  70,  71.  But  this  principle 
does  not  apply  where  there  is  no  office 
de  jure.  Tmsley  v.  Kirby,  17  S.  Car. 
1,8;  post,  i61S. 

An  act  of  Congress  provided  that 
paymasters  should,  ^'previous  to  enter- 
ing upon  the  duties  of  their  office,  give 
aood  and  sufficient  bonds,**  &c.  It  was 
held  that  an  appointment  as  paymaster 
was  complete  when  made  by  the  Presi- 
dent and  confirmed  by  the  senate ;  that 
the  ^ving  of  the  bond  was  a  mere  min- 
isterial act  for  the  security  of  the  gov- 
ernment, and  not  a  condition  precedent 
to  his  authority  to  act  as  paymaster; 
and  that  a  recital  in  the  bond  of<the 
appointment  estops  the  principal  and 
sureties  to  deny  the  fact.  United 
States  V.  Bradley,  10  Pet.  (U.  S.)  343; 
and  see  also  United  States  Bank  v. 
Dandridge,  12  Wheat.  64.  Sureties  of 
municipsd  treasurer  were  estopped  to 
show  that  the  election  of  the  treasurer 
was  unauthorized  because  the  time  of 
the  election  had  not  been  fixed  and  the 
duties  of  the  office  prescribed  by  ordi- 
nance. Paducah  v.  Cully,  9  Bush  (Ky.), 
323 ;  and  see  post,  {  396,  note.  Mandor 
mus  will  lie  to  compel  mayor  to  ad- 
minister oath  of  office  to  pohce  captain 
dulv  elected  who  presents  himself 
wifnin  five  days  after  election,  as  re- 
quired by  city  code.  Huey  ».  Jones 
140  Ala.  479.    The  title  of  a  chief  of 


police  to  office  is  not  affected  by  the 
tact  that  he  took  his  oath  of  office  be- 
fore a  notary  public  rather  than  before 
a  warden  of  the  borough  authorized  by 
the  charter  to  administer  the  oath. 
State  V.  Kennedy,  69  Conn.  220. 

*  Allegheny  Coimty  v.  Van  Campen, 
3  Wend.  (N.  Y.)  49 ;  People  v.  Hohnes, 
2  Wend.  (N.  Y.)  281 ;  76.  615 ;  FeUows 
V.  Gilman,  4  Wend.  (N.  Y.)  414;  Law- 
ton  V.  Erwin,  9  Wend.  (N.  Y.)  233; 
Cornell  v.  Barnes,  1  Denio  (N.  Y.),  35; 
Philipsbuif;  V.  Degenhart,  30  Mont. 
299;  Tumwater  v.  Hardt,  28  Wash. 
684.  See  also  Houston  v.  Estes,  35  Tex. 
Civ.  App.  99. 

Bona  without  seals  held  valid  as  a 
common  law  obligation.  Board  of  Ed- 
ucation V.  Fonda,  77  N.  Y.  350;  s.  p. 
United  States  v.  Linn,  15  Pet.  (U.  S.) 
290 ;  United  States  v.  Hodson,  10  Wall. 
(U.  S.)  395;  Skellinger  v.  Yendes,  12 
Wend.  (N.  Y.)  306;  Morse  r.  Hodsden, 
5  Mass.  314,  318;  Thomas  «.  White, 
12  Mass.  369;  Bank  v.  Smith,  5  Allen 
(Mass.),  415.  ^  a  bond  without  any 
specified  obligee.  Fellows  v.  Gilman,  4 
Wend.  (N.  Y.)  414,  419.  When  the 
ordinance  requires  the  citv  treasurer  to 
give  bond  to  "fulfil  the  duties"  which 
may  be  required  of  him  by  law,  a  bond 
conditionea  only  to  account  for  monejs 
received  by  him  is  not  a  substantial 
compliance.  Hecht  v.  Coale,  93  Md. 
692. 

'  Board,  &c.  of  Auburn  v.  Quick,  99 
N.  Y.  138;  People  v.  Vilas,  36  N.  Y. 
459,  and  cases  cited;  Mayor,  &c.  of 
New  York  v.  Kelly,  98  N.  Y.  467  See 
also  Board  of  Supervisors  v.  Clark,  92 
N.  Y.  391.  It  is  competent  for  the  leg- 
islature, in  exacting  official  bonds  and 
prescribing  their  conditions,  to  require 
that  they  shall  be  conditioned  for  the 
faithful  performance  of  all  duties  thai 
may  be  imposed  by  subsequent  statutes 
during  the  officer's  continuance  in 
office ;  and  this  having  been  done  by  a 
general  statute,  the  sureties  on  an 
official  bond,  conditioned  as  required 


Digitized  by 


Google 


682 


MUNICIPAL  CORPORATIONS 


§396 


bonds  are  intended  to  secure  the  public,  the  courts  do  not  favor  mere 
technical  defences.  Accordingly,  actions  have  been  sustained  on 
bonds  not  required  by  law,  when  executed  voluntarily,  and  with 
proper  conditions,  to  secure  the  performance  of  oflScial  duty.*  And 
when  required  by  law,  bonds  are  good,  cw  commoiv4aw  obligaiums, 
though  they  do  not  conform  to  the  statute,  if  they  contain  no  con- 
dition contrary  to  law.  In  such  case  the  obligor  voluntarily  agrees 
to  make  the  obligee  named  a  trustee  for  the  persons  interested  in  the 
due  performance  of  the  condition.^    Thus,  an  action  may  be  main- 


by  the  statute,  are  liable  for  their  prin- 
cipal's default  in  reference  to  additional 
duties  subsequently  imposed,  unless 
the  statute  imposing  such  duties  shows 
an  intention  that  they  shall  not  be  so 
liable.  Morrow  v.  Wood,  56  Ala.  1; 
infra,  §§  422,  426. 

In  Onnan  v.  Pueblo,  8  Colo.  292, 
Hdnif  J.,  enumerated  the  following 
propositions  concerning  the  liability  of 
sureties  upon  official  bonds  as  elemen- 
tary :  "First,  that  the  sureties  on  such 
bonds  enter  into  contract  thereof  with 
reference  to  existing  statutes  on  the 
subject,  and  that  therefore  the  law  be- 
comes a  part  of  the  contract.  Second, 
that  the  engagement  or  the  obligation 
of  the  surety  cannot  be  extended  be- 
yond the  strict  terms  of  the  bond. 
Third,  that  when  a  breach  thereof  is 
assigned  and  an  attempt  is  made  to 
hold  the  surety,  such  breach  must  be 
based  upon  some  official  misconduct  on 
the  part  of  the  principal." 

So  under  the  laws  of  Indiana,  — 
providing  for  the  issuance  and  sale  of 
bonds  to  complete  toater  works,  —  it  is 
the  duty  of  tne  common  council,  and 
not  of  the  city  treasurer,  to  negotiate 
and  sell  such  bonds;  but  the  city 
treasurer  is  liable  on  his  official  bond 
for  moneys  received  by  him  from  the 
sale  thereof,  by  whomsoever  made. 
Such  duty  cannot  be  delegated  by  the 
council,  by  ordinance  or  otherwise,  to 
the  treasurer  or  any  other  person.  Un- 
der an  ordinance  designating  the  city 
treasurer  by  name  aa  agent  for  the  sale 
of  such  bonds,  his  acts  in  negotiating 
such  sales  are  simply  those  of  an  agent 
of  the  common  council ;  and  he  is  not 
liable  on  his  official  bond  for  the  mere 
sale,  assignment,  and  delivery  thereof 
by  nim  pursuant  to  such  agency.  In 
an  action  on  his  official  bond  for  moneys 
alleged  to  have  been  received  by  him 
as  such  treasurer,  an  answer  that  bv 
the  terms  of  the  negotiation,   whicn 


was  approved  by  the  conmion  council, 
the  proceeds  remained  in  the  hands  of 
the  purchaser,  to  be  used  only  as  needed 
in  constructing  the  water  works,  and 
that  the  purchaser  had  become  insol- 
vent while  the  funds  yet  remained  in 
his  hands,  held  to  be  sufficient.  In 
such  case,  a  report  by  the  treasurer  to 
the  council,  as  to  the  condition  of  the 
fund,  charging  himself  with  funds  re- 
maining in  the  hxuids  of  the  purchaser, 
held  not  to  estop  him  to  deny  his 
liability.  State  v,  Hauser,  63  Ind.  155. 
As  to  liability  for  misapplication  of 
funds,  see  Robinson  v.  State,  60  Ind. 
26. 

*  Supra,  §  394  note;  Postmaster- 
General  V.  Rice,  Gilpin,  554 ;  Montville 
V.  Haughton,  7  Conn.  543;  Coounon- 
wealth  V.  Wolbert,  6  Binney,  292; 
Baby  v.  Baby,  8  Upper  Can.  Q.  B.  76; 
AnderBon  v,  Blair,  118  Ga.  211.  A  bond 
made  by  a  fidelity  and  guaranty  com- 
pany to  the  authorities  of  a  municipal 
corporation  to  guarantee  the  city 
against  the  fraud  and  dishonesty  of  its 
treasurer,  which  did  not  comply  with 
the  statutory  requirements,  hdd  to  be 
a  voluntary  bond  on  which  a  recovery 
must  be  confined  to  a  breach  of  its 
terms,  and  cannot  be  had  imder  the 
terms  of  the  statute.  Brunswick  v. 
Harvey,  114  Ga.  733.  If  an  officer  is 
reauired  to  furnish  an  official  bond  and 
in  lieu  thereof  gives  a  voluntary  bond  to 
a  ^son  different  from  the  one  pre- 
scnbed  by  statute,  the  person  to  whom 
the  bond  should  be  ^ven  by  law  can- 
not maintain  an  action  thereon  in  an 
official  capacity,  nor  can  his  successor 
in  office  ao  so.  The  only  person  who 
can  maintain  an  action  is  the  obligee 
named  in  the  bond  or  his  personal 
representatives  to  the  use  of  the  person 
aggrieved.  Anderson  v.  Blair,  118  Ga. 
211. 

'  Thomas  v.  White,  12  Mass.  369; 
5  Mass.  314 ;   Kavanaugh  v.  Sanders, 
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tained  on  a  bond  given  to  the  '^ selectmen  "  instead  of  to  the  "town/' 
by  a  town  treasurer,  conditioned  for  the  faithful  performance  of  his 
duties.^ 


8  Me.  442;  Sweetzer  v.  Hay,  2  Gray 
(Mass.),  49,  and  cases  there  cited; 
Smith  V.  Wingate,  61  Tex.  54 :  Suther- 
land V,  Carr,  85  N.  Y.  105;  Bamet  v. 
Abbott,  53  Vt.  120  (bond  executed 
near  the  close  of  an  oificer's  term  of 
office,  but  antedated^  to  cover  the  entire 
term,  held  good);  People  v.  Pace,  57 
111.  App.  674;  Coons  v.  People,  76  111. 
383;  Kamsay's  Estate  v.  People,  197 
111.  572,  590;  Longan  v.  Taylor,  130 
111.  412 ;  Hoboken  v,  Harrison,  30  N.  J. 
L.  73 ;  Camden  v.  Greenwald,  65  N.  J. 
M.  458,  463.  See  also  Fond  du  Lac  v. 
Moore,  58  Wis.  170. 

*  Sweetzer  v.  Hay,  2  Gray  (Mass.), 
49;  Horn  v.  Whittier,  6  N.  H.  88.  A 
bond  given  by  the  treasurer  of  a 
county  for  the  faithful  performance  of 
his  official  duties,  to  the  board  of  super- 
visors of  the  same  county,  is  a  good  and 
valid  bond,  notwithstanding  there  may 
be  no  statute  requiring  one.  St.  Joseph 
0)unty  Superviiiors  v,  0)ffenbury,  1 
Mich.  355;  People  v.  Johr,  22  Mich.  461; 
Platteville  v.  Hooper,  63  Wis.  381.  The 
fact  that  there  is  already  a  valid  official 
bond  with  solvent  sureties  does  not  pre- 
clude a  county  court  from  taking  from  a 
delinquent  county  officer,  by  way  of  se- 
curity for  his  delmquency,  a  bond  and 
mortgage  on  real  estate.     Turner  v. 


Clark 


67  Mo.  243. 


Municipal  corporations  may  sue  on 
official  bonds  of  public  officers  when  in- 
terested therein.  State  v.  Norwood,  12 
Md.  177.  In  an  action  on  the  official 
bond  of  an  officer  appointed  by  a  mu- 
nicipal corporation,  recitine  the  ap- 
pointment of  the  principal  as  such 
officer,  neither  he  nor  his  sureties  can 
set  up  the  invalidity  of  his  appoint- 
ment as  a  defence  to  an  action  for 
moneys  collected.  Hoboken  v.  Harri- 
son, 30  N.  J.  L.  73 ;  Seiple  v.  Elizabeth, 
27  N.  J.  L.  407 ;  supra,  §  395,  note. 
Sureties  on  official  bond  of  de  facto  mu- 
nicipal officer  are  liable  for  moneys  col- 
lected by  him ;  and  this  though  he  held 
an  office  which  in  point  of  fact  the  cor- 
poration could  not  create.  Hoboken  v. 
Harrison,  30  N.  J.  L.  73,  supra;  supra, 
§395,  note;  post,  §§  413,  note.  422, 
note.  A  surety  in  an  official  bond  of  an 
officer  whose  term  is  limited  to  a  year  is 
not  liable  beyond  the  year,  though  the 
officer  continues  by  law  until  a  suc- 


cessor isprovided.  Dover  v.  Twombly, 
42  N.  H.  59;  Chehnsford  Co.  v.  De- 
marest,  7  Gray  (Mass.),  1;  Wilming- 
ton V.  Horn,  2  Barring.  (Del.)  190; 
Regina  v,  McRae,  5  Upper  Casi,  P.  R. 
309;  Montgomery  v.  Hughes,  65  Ala. 
201 ;  Camden  v,  Greenwald,  65  N.  J. 
L.458;  Ballard  V.  Thompson,  21  Wa£h. 
669.  A  change  in  a  statute  by  which 
the  time  for  the  annual  settlements  of 
county  collectors  is  fixed  a  month  later, 
and  additional  time  is  allotted  in  which 
to  pay  after  settlement,  releases  the 
sureties  on  a  collector's  bond  executed 
before  the  change.  The  effect  is  to  post- 
pone the  State^B  right  of  action  against 
the  collector.  The  rule  that  an  exten- 
sion of  time  given  the  principal  releases 
the  surety  applies  between  the  State 
and  an  individual.  State  v,  Roberts,  68 
Mo.  234. 

Sureties  upon  an  official  bond  are 
not  liable  for  a  defalcation  of  their  prin- 
cipal, occurring  during  a  term  preceding 
that  for  which  me  bona  was  given.  Pa- 
ducah  V.  Cully,  9  Bush  (Ky.),  323; 
Bissell  V.  Saxton,  77  N.  Y.  191 ;  Myers 
V.  United  States,  1  McLean,  493 ;  Ma- 
haska V.  Ingalls,  16  Iowa,  81 ;  Town- 
send  V.  Everett,  4  Ala.  607;  United 
States  V.  Boyd,  5  How.  29,  50 :  Bruce 
V.  United  States,  11  How.  (U.  S.)  437; 
Mclntyre  v.  School  Trustees,  3  111.  App. 
77;  Arlington  v.  Merrick,  2  Saund. 
403;  Overacre  v.  Garrett,  5  Lans.  156; 
Rochester  v.  Randall,  105  Mass.  295; 
Bamford  v.  lies,  3  Exch.  380;  Austin 
v.  French,  7  Met.  126;  Kingston  Ins. 
Co.  V.  Decker.  33  Barb.  (N.  Y.)  196; 
Dedham  Bank  v.  Chickering,  3  Pick. 
(Mass.)  335;  Blake  v.  Buffak),  &c.,  56 
N.  Y.  485;  McClusky  v.  Cromwell,  11 
N.  Y.  598;  Miller  v.  Stewart,  9  Wheat. 
(U.  S.)  680,  702;  Stem  v.  People,  76 
111.  475;  Goodwine  v.  State,  81  Ind. 
109,  where  a  city  treasurer  served  tu)o 
successive  terms  under  bonds,  with  the 
same  sureties  on  each  bond,  it  was  pre- 
sumed, in  a  suit  upon  the  second  bond, 
that  at  the  time  it  was  given,  he  was  in 
possession  of  all  the  money  which  he 
should  have  had,  if  an  accounting  had 
been  had,  and  he  and  his  sureties  were 
held  liable  therefor.  Bemhard  v.  Wy- 
andotte, 33  Kan.  465;  and  see  Hart- 
ford v.  Franey,  47  0>nn.  76.  And  where 
a  collector,  holding  office  for  three  sue- 


Digitized  by 


Google 


684  MtTNICIPAL   CORPORATIONS  §  397 

§  397.  Oonstitationality  of  OiTil  Service  Laws.  —  Following  upon 
the  enactment  of  a  Civii  Service  Law  by  the  Federal  Congress, 
similar  statutes  have  been  enacted  in  some  States.  Recognizing  the 
fact  that  the  duties  connected  with  the  majority  of  offices  in  both 
the  Federal  and  State  governments  and  in  municipalities  are  in  no 
sense  political,  and  that  a  proper  performance  of  those  duties  would 
give  no  one  the  least  idea  whether  the  incumbent  of  the  office  were 
a  member  of  one  political  party  or  .another,  these  statutes  were 
enacted  for  the  purpose  of  giving  some  assurance  to  the  citizens, 

cessive  years,  and  giving  a  different  bond  it  was  executed  before  the  appointment 
each  year,  was  delinc^uent,  and  there  to  office  was  made.  Essex  v.  Strong,  8 
was  no  evidence  showing  the  time  when  Upper  Can.  L.  J.  15 ;  s.  c.  21  Upper 
the  deficit  occurred,  it  was  held  that  Can.  Q.  B.  149.  The  imposition  of  ad- 
the  loss  should  be  divided  between  the  ditional  taxes  to  those  assessed  at  the 
three  bonds  in  proportion  to  the  sums  time  of  taking  the  security  and  the  in- 
collected  during  the  time  for  which  each  crease  of  risk  thereby  has  been  held  not 
bond  was  given.  Phipsburg  v,  Dickin-  to  violate  a  bond  given  for  the  general 
son,  78  Me.  457.  But  in  CaLifamiaf  in  performance  of  duties  and  payment  of 
a  similar  case,  it  was  held  that,  in  moneys.  Beverley  v.  Barlow,  10  Upper 
absence  of  evidence  to  the  contrary,  Can.  C.  P.  178 ;  s.  c.  7  Upper  Can.  L.  J. 
the  presumption  is  that  the  misappro-  117.   Nor  is  it  a  defence  that  the  money 

Eriation  happened  at  the  end  oi  the  received  by  the  treasurer  was  not  de- 
ist term,  for  which  the  sureties  on  the  manded  by  the  government,  which  was 
last  bond  are  liable.  Heppe  v.  Johnson,  entitled  thereto.  Essex  v.  Park,  11 
73  Cal.  265.  To  the  same  effect,  Stoner  Upper  Can.  C.  P.  473.  Nor  are  irregu- 
V.  Keith  County,  48  Neb.  279, 292.  As  lanties  in  the  mode  of  appointment  a 
to  a  breach  of  an  official  bond,  see  La  defence.  Whitby  v.  Harrison,  18 
Pointe  V,  O'Malley,  46  Wis.  35.  A  Upper  Can.  Q.  B.  603;  Whitby  v. 
bond  conditioned  for  the  performance  Funt,  9  Upper  Can.  C.  P.  449 ;  Todd  v. 
of  official  duties  during  a  specified  term  Perry  et  a/.,  20  Upper  Can.  Q.  B.  649. 
and  ''until  his  successor  is  appointed"  Estoppel.  The  suretiee  of  a  bond 
will  only  hold  the  surety  for  a  reasonable  have  been  held  to  be  estopped  from  con- 
time  after  the  expiration  of  the  term,  testing  the  validity  of  tne  bond,  and 
Rahway  v.  Crowell,  40  N.  J.  L.  207 ;  the  authority  of  the  principal  to  receive 
Camden  v.  Greenwald,  65  N.  J.  L.  458.  the  money  for  the  following  matters 
See  also  King  County  v.  Ferry,  5  Wash,  when  within  the  tenor,  or  recitals  of 
536 ;  Ballara  v,  Thompson,  21  Wash,  the  instrument,  viz. :  sales  of  lands  for 
669.  But  an  express  provision  contin-  taxes  and  the  receipt  of  money  there- 
uing  the  bond  in  force  for  ''succeeding  for,  Coons  v.  People,  76  111.  383;  the 
terms"  is  sufficient  to  hold  the  surety  invalidity  of  the  appointment  of  the 
during  any  hold  over  term.  Camden  «.  principal  to  office,  Hoboken  v,  Harri- 
Greenwald,  65  N.  J.  L.  458;  Au^ero  v,  son^  30  N.  J.  L.  73;  the  validity  of 
Keen,  1  M.  &  W.  390;  Berwick  v.  ordinances  under  which  a  city  clerk 
Oswald,  1  E.  &  B.  295:  3  E.  &  B.  653 ;  received  license  moneys,  Middleton  v. 
5  H.  L.  Cas.  856.  Where  the  village  State,  120  Ind.  166:  that  money  re- 
clerk  had,  by  custom,  been  recognized  ceived  under  color  ot  the  office  was  so 
as  secretary  of  the  water  board  of  the  received  without  any  authority  on  the 
village,  a  separate  and  distinct  office,  city  to  collect  or  receive  it.  Philip»- 
and  no  term  was  prescribed  for  the  burg  v.  Degenhart,  30  Mont.  299; 
office  of  secretary,  it  was  held  that  his  Sutherland  r.  Carr,  85  N.  Y.  105 ; 
sureties  on  his  tiond  as  secretary  were  Wylie  v.  Gallagher,  46  Pa.  St.  205; 
liable  for  default  occurring  dunng  an  Boehmer  v,  Schuylkill  County,  46  Pa. 
incumbency  of  the  office  while  holding  452 ;  Heppe  v.  Johnson,  73  Cal.  265. 
over  as  village  clerk  for  a  second  term  See  also  Whitby  v.  Harrison,  1  Upper 
without  reappointment.  Laurium  v.  Can.  Q.  B.  Rep.  603 ;  Whitby  v.  Flmt, 
Mills,  129  Mich.  536.  9  Upper  Can.  C.  P.  449 ;  Todd  v.  Peny, 
It  is  no  objection  to  the  bond  that  20  Upper  Can.  Q.  B.  Rep.  649. 
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electors,  and  taxpayers  that,  where  the  political  views  of  the  incum- 
bent of  the  public  office  could  not  rightfully  affect,  or  in  any  manner 
determine,  the  means  or  method  of  the  performance  of  his  official 
duties,  and  where  he  stood  in  no  confidential  position  towards  a 
superior,  that  in  such  case  his  appointment  to,  or  his  tenure  of, 
such  office  should  in  no  way  depend  upon  or  be  affected  by  his 
politics.  Instead  of  the  old  method  of  obtaining  an  appointment, 
a  new  one  was  adopted  which  was  to  be  based  solely  on  merit  to 
be  proved  by  an  open,  public,  and  competitive  examination,  free  to 
all  candidates;  and  the  person,  who  was  the  best  qualified,  all  proper 
circumstances  being  considered,  should  be  appointed  and  should 
be  continued  in  office,  until  he  voluntarily  resigned  or  was  removed 
for  incompetency  or  misconduct  after  a  hearing  upon  charges  pre- 
ferred against  him.^ 


'  In  Rogers  v.  Common  Council  of 
Buflfalo,  123  N.  Y.  173,  177,  Peckham, 
J;  now  of  the  Supreme  Court  of  the 
United  States,  thus  sets  forth  the  evils 
which  resulted  in  the  enactment  of  the 
civil  service  laws  and  the  objects  to  be 
obtained  thereby:  "Lone  prior  to  the 
passage  of  the  nrst  so-cafied  Civil  Ser- 
vice Reform  Act  by  the  Federal  Con- 
gress, the  condition  of  that  service  and 
the  method  of  appointment  thereto 
had  become  the  suoject  of  most  anx- 
ious thought  on  the  part  of  many  up- 
right, intelligent,  and  experienced  men. 
The  semi-barbarous  maxim  that  'to 
the  victors  belong  the  spoils/  had  been 
the  foundation-stone  upon  which  the 
system  of  appointments  to  the  civil 
service  of  the  nation  had  been  placed 
for  a  niunber  of  vears.  The  ^stem 
had  grown  to  such  proportions  under 
the  necessary  enlargement  of  the  ser- 
vice, and  it  had  be^me  in  practice  so 
entirely  the  creature  of  political  chiefs, 
that  the  appointing  power  was  regarded 
merely  as  a  formal  means  of  register- 
ing and  le^al^ing  the  appointments 
to  office  wmch  had  already  been  sub- 
stantially made  by  them.  Such  a 
system  took  from  tne  officer  who  was 
to  make  the  appointment  all  sense  of 
personal  or  official  responsibility  to  the 
people  of  the  country,  and  substituted 
m  its  stead  the  feehng  that  he  was  re- 
sponsible only  to  his  party  to  make 
such  appointments  to  office  as  the  lead- 
ing men  therein  should  choose  to  ask 
for.  It  is  not  to  be  wondered  at  that, 
as  the  numbers  of  officers  increased, 
and  the  niunbers  of  applicants  therefor 
increased  in  even  greater  proportion,  a 


general  scramble  for  office  became  the 
accompaniment  of  every  change  of 
administration,  and  to  such  an  extent 
was  it  carried  that  the  officers  of  the 
government  had  really  not  the  time  to 
spare  for  the  discharge  of  the  other 
cfuties  pertaining  to  their  office,  be- 
cause of  the  constant  demand  upon 
their  time  and  attention  made  by  office 
seekers  and  their  supporters.  The 
chief  reason  for  an  appointment  was 
the  political  work  done  by  the  appli- 
cant and  his  supposed  power  to  do 
more,  and  thus  an  appointment  to  an 
office  in  the  civil  list  was  regarded  as  a 
fit  and  proper  reward  for  purely  politi- 
cal and  partisan  service.  No  one  can 
believe  tnat  such  a  system  was  calcu- 
lated to  produce  a  service  fit  for  the 
only  purpose  for  which  offices  are  cre- 
ated, viz. :  the  dischai^  of  duties  neces- 
sary to  be  performed  m  order  that  the 
public  business  may  be  properly  and 
efficiently  transacted.  The  continuous 
and  systematic  filling  of  all  the  offices 
of  a  great  and  industrious  nation  by 
such  means  became  conclusive  proof 
in  the  minds  of  many  that  the  nation 
itself  had  not  in  such  matters  emeived 
from  the  semi-barbarous  state,  and  that 
it  had  failed  to  obtain  the  full  benefits 
arising  from  an  advanced  and  refimed 
civilization.  The  government,  it  was 
said,  in  such  case  where  public  offices 
are  thus  filled,  is  looked  upon  as  an  en- 
emy's country,  fit  to  be  raided  and  con- 
(^uered,  and  to  obtain  possession  of  it 
is  a  desirable  thing,  because  all  the 
offices  within  the  girt  of  those  who  ad- 
minister it  are  lawful  spoil  of  war,  and 
to  be  parcelled  out  by  the  chiefs  of  the 
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The  constUvtioiudity  of  civil  service  laws  has  generally  been  sus- 
tained, and  it  may  be  laid  down  that  as  a  general  rule  it  is  within 
the  power  of  the  legislature  to  enact  such  statutes  and  to  make  them 
applicable  to  all  such  positions  as  are  within  legislative  control.^ 


victorious  party  to  their  faithful  fol- 
lowers in  recognition  of  past  political 
services,  or  in  expectation  of  future 
support  of  the  same  nature.  Posses- 
sion of  office  under  such  a  system  is 
to  be  the  reward  of  party  fidelity  and 
party  service.  Contests  between  politi- 
cal parties  under  these  circumstances 
must,  in  the  absence  of  some  great  and 
exceptional  question,  degenerate  into 
mere  struggles  for  the  possession  of  the 
spoils  of  office  and  they  necessarily 
brin^  out  every  low,  selfish,  and  sordid 
quahty  of  the  participants  therein,  and 
corruption  and  fraud  at  the  elections 
become  the  usual  accessories  thereto. 
In  these  contests  all  principle  is  lost 
sight  of,  and  a  victory  is  regarded  as  a 
simple  means  by  which  to  obtain  or 
retain  possession  of  office.  Views  of 
this  nature  were  held  by  numbers  of 
men  lon^  before  any  legislation  upon 
the  subject  had  become  possible. 
The  prevailing  system  finally  oecame, 
as  was  alleged,  so  subversive  of  eveiy 
right  principle  upon  which  the  business 
of  the  public  ought  to  be  conducted, 
that  the  attention  of  Congress  was  at 
length  so  far  drawn  to  it  as  to  result  in 
the  passage  by  it  of  the  first  statute 
upon  that  subject.  It  is  not  claimed 
that  the  Federal  legislation  in  regard  to 
civil  service  reform  has  as  yet  pro- 
ceeded very  far,  but  it  is  a  step  in  the 
direction  of  a  change  to  another  and,  it 
is  thought  by  many,  a  much  better 
system  of  filling  the  public  offices. 
Legislation  in  the  same  direction  as 
that  contained  in  the  Act  of  Congress 
was  soon  inaugurated  in  this  State.  It 
had  been  with  us  precisely  as  it  had 
been  with  the  Federal  authorities,  and 
we  were  in  no  manner  behind  them  in  a 

gractical,  prompt,  and  thorough  ad- 
esion  to  the  truth  of  the  maxim  al- 
ready quoted.  The  same  force  which 
had  operated  in  the  national  Congress, 
and  had  caused  the  Federal  civil  ser- 
vice legislation,  appeared  in  our  State 
capital,  and  legislation  looldng  sub- 
stantially to  the  same  end  as  that  of  the 
Acts  of  Congress  was  enacted  by  our 
legislature.  The  fact  must  be  fully 
recognized  that  the  duties  connected 
with  the  vast  majority  of  offices  in  both 
the  Federal  and  State  governments  are 


in  no  sense  political,  and  that  a  proper 
performance  of  those  duties  would  give 
no  one  the  least  idea  whether  the  in- 
cumbent of  the  office  were  a  member  of 
one  political  party  or  another."  See 
also  People  v.  Kipley,  171  111.  44,  58; 
appeal  dismissed,  170  U.  S.  182;  Peo- 


ple V,  Loeffler,  175  111.  585. 

'  Illinois.  Civil  service  law  held  to 
be  constitutional.  People  v.  Kipley, 
171  ni.  44 ;  8.  c.  170  U.  S.  182 ;  People 
V.  Loeffler,  175  111.  585;  Brenan  v. 
People,  176  111.  620;  Kipley  v.  Lut- 
hardt,  178  111.  525;  Morrison  v.  People, 
196  111.  454. 

Louisiana.  Civil  service  laws  held 
to  be  constitutional  and  valid.  State  v. 
Capdeville,  104  La.  561 ;  Hope  v.  New 
Orleans,  106  La.  345.  See  also  New 
Orleans  v.  Fire  Com'rs,  50  La.  An.  1000. 
Tide  of  statute  "to  provide  a  civil  sei^ 
vice  for  the  city  of  New  Orleans''  held 
to  sufficiently  express  the  object  of  the 
act  and  to  embrace  only  one  object. 
Hope  V.  New  Orleans,  106  La.  345. 
Blanchard,  J.,  said:  ''The  act  deals 
with  the  civil  service  of  the  city.  That 
is  its  subject,  and  its  object  is  to  pro- 
vide rules  and  regulations  for  the  ser- 
vice. This  includes  classifying  the 
offices  and  places  of  appointment,  pre- 
scribing who  are  eligible  to  appoint- 
ment, how  and  in  what  manner  they 
may  be  appointed,  promoted,  sus- 
pended, or  discharged.  It  embraces, 
too,  within  its  scope,  rules  of  conduct 
for  those  employed,  —  what  may  or 
may  not  work  a  forfeiture  of  their  posi- 
tions, or  be  cause  for  removal  or  dis- 
missal. It  is  something  more  than  a 
mere  system  of  making  appointments 
in  the  executive  branch  of  the  public 
service  of  the  city.  It  includes  the 
regulation  of  the  service.  The  title  of 
the  act  is  *  To  provide  a  civil  service  for 
the  City  of  New  Orleans;'  not  merely 
to  inaugurate  civil  service  reform. 
'Civil  service/  in  its  enlarged  sense, 
means  all  service  rendered  to  and  paid 
for  by  the  State  or  nation  or  by  politi- 
cal subdivisions  thereof,  other  than 
that  pertaining  to  naval  or  militaiy 
affairs.  '(Xvil  service  reform'  is  de- 
fined by  the  lexicographers  to  be  the 
substitution  of  business  principles  and 
methods  for  the  spoils  system  in  the 
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Various  objections  to  the  constitiUionality  of  these  statutes  have  been 
considered  by  the  courts  and  have  generally  been  overruled.  The 
ascertaining  of  the  qualifications  of  appointees  by  competitive  ex- 
amination under  these  statutes  is  in  no  sense  an  illegal  test,  and 
the  statutes  are  not  open  to  the  charge  of  unconstitutionality  on 
the  ground  that  they  violate  constitutional  provisions  that  no  oath, 
declaration,  or  test,  other  than  the  ordinary  oath  of  office  shall  be 
required  as  a  qualification  for  any  office  of  public  trust.^   Statutory 


conduct  of  the  dvil  service,  especially 
in  the  matter  of  appointments/' 

Massachttaetts,  ConatUutianality  of 
Civil  Service  Law  sustained.  Opinion 
of  the  Justices,  138  Mass.  601.  Accept- 
ance of  Civil  Service  Law  by  vote  at 
town  meeting,  see  Ray  v.  De  Butts,  180 
Mass.  155. 

New  Jersey,  Statute  prohibiting 
removals  of  police  officers  in  cities,  for 
political  reasons,  or  lor  any  other  than 
specified  causes,  held  to  oe  constitu- 
tional. New  Brunswick  v.  Fitzgerald, 
48  N.  J.  L.  457,  aff^g  47  N.  J.  L.  479. 

New  York.  Rogers  v.  Common  Coim- 
cil  of  Buffalo,  123  N.  Y.  173.  In  this 
State  the  principle  of  the  civil  service 
law  has  also  been  recognized  by  the 
foUomng  coTistittUionaljjrovision:  "Ap- 
pointments and  promotions  in.  the  civil 
service  of  the  State,  and  of  all  the  civil 
divisions  thereof,  including  cities  and 
villages,  shall  be  made  according  to 
merit  and  fitness,  to  be  ascertained,  so 
far  as  practicable,  by  examinations, 
which,  so  far  as  practicable,  shall  be 
competitive;  provided,  however,  that 
honorably  discharged  soldiers  and 
sailors  from  the  armv  and  navy  of  the 
United  States  in  the  late  civil  war,  who 
are  citizens  and  residents  of  this  State, 
shall  be  entitled  to  preference  in  ap- 
pointment and  promotion  without  re- 
gard to  their  standing  on  any  list  from 
which  such  appointment  or  promotion 
may  be  made.  Laws  shall  b«  made  to 
provide  for  the  enforcement  of  this 
section"  (N.  Y.  Const.,  1894,  art.  v. 
§9). 

Texas,  Provision  of  Texas  Consti- 
tvJtwn  that  "The  duration  of  all  offices 
not  fixed  by  this  Constitution  shall 
never  exceed  two  years  "  operates  upon, 
and  by  implication  limits  civil  service 
appointments  to  a  maximum  term  of 
two  years,  and  so  construed  the  civil 
service  provisions  of  the  San  Antonio 
charter  were  held  to  be  constitutional 
and  valid.  Callaghan  v.  McGown 
(Tex.  Civ.  App.),  90  S.  W.  Rep.  319; 


Callaghan  v.  Tobin,  40  Tex.  Civ.  App. 
441;  90  S.  W.  Rep.  328;  Callaghan  v. 
Irvin,  40  Tex.  Qv.  App.  453;  90  S.  W. 
Rep.  335. 

»  People  V,  Kipley,  171  111.  44 ;  b.  c. 
170  U.  S.  182 ;  People  v,  Loeffler,  175  lU. 
585, 598.  In  Rogers  v.  Common  Council 
of  Buffalo,  123  N.  Y.  173,  188,  cited 
supra,  Peckham,  J.,  in  overruling  the 
contention  that  a  civil  service  examinar 
tion  was  an  illegal  test  within  the  consti- 
tutional prohibition,  said :  'Looking  at 
it  as  a  matter  of  common  sense,  we  are 
quite  sure  that  the  framers  of  our 
organic  law  never  intended  to  oppose  a 
constitutional  barrier  to  the  right  of 
the  people  through  their  legislature  to 
enact  laws  which  should  have  for  their 
sole  object  the  possession  of  fit  and 
proper  qualifications  for  the  perform- 
ance of  the  duties  of  a  public  office  on 
the  part  of  him  who  desired  to  be  ap- 
pointed to  such  office.  So  long  as  the 
means  adopted  to  accomplish  such  end 
are  appropriate  therefor,  they  must  be 
within  the  legislative  power.  The  idea 
cannot  be  entertained  for  one  moment 
that  any  intelligent  people  would  ever 
consent  to  so  oind  themselves  with 
constitutional  restrictions  on  the  power 
of  their  own  representatives  as  to  pre- 
vent the  adoption  of  any  means  by 
which  to  secure,  if  possible,  honest  and 
intelligent  service  in  public  office.  No 
law  involving  any  test  other  than  fit- 
ness and  abihty  to  discharge  the  duties 
of  the  office  could  be  legally  enacted 
under  cover  of  a  purpose  to  ascertain 
or  prescribe  such  fitness.  Statutes 
looking  only  to  the  purpose  of  ascer- 
taining whether  canmdates  for  an  ap- 
pointive office  are  possessed  of  those 
Qualifications  which  are  necessary  for  a 
nt  and  intelligent  dischaiige  of  the  duties 
pertaining  to  such  office  are  not  dan- 
gerous in  their  nature,  and  in  their  ex- 
ecution they  are  not  Uable  to  abuse  in 
any  manner  involving  the  liberties  of 
the  people.  Most,  if  not  all,  of  the 
provisions  of  the  Federal  and  StatQ 
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authority  conferred  on  commissioners  appointed  to  carry  the  pro- 
visions of  the  law  into  effect,  to  make  rules  and  regvlaiions  for  the 
classification  of  offices  and  employments  coming  within  its  pro- 
visions, and  for  determining  and  ascertaining  the  qualifications  of 
persons  seeking  office  or  employment  in  the  public  service,  is  not 
an  unauthorized  delegation  of  legislative  power.  ^  When  there  is  no 
constitutional  restriction  upon  the  power  of  the  legislature  to  make 
or  authorize  local  laws  for  the  adminbtration  of  local  affairs,  it  may 
authorize  the  commission  to  give  its  rules  a  general  or  limited  appli- 
cation in  its  discretion.^  Authority  to  the  commissioners  to  investi- 
gate and  determine  charges  preferred  as  a  ground  for  the  removal  of 
an  officer  is  not  an  unconstitutional  delegation  of  judicial  powers.' 
A  civil  service  law  is  not  unconstitutional  under  the  Federal  Con- 
stitvtion  as  abridging  the  privileges  and  immunities  of  citizens  of 
the  United  States  by  limiting  or  restricting  the  right  or  privilege  of 
the  citizens  to  hold  office.^    Nor  is  it  unconstitutional  under  the 


Constitutions,  which  are  of  the  nature 
of  a  bill  of  rights,  were  placed  therein 
with  reference  to  English  history  and 
the  struggles  for  liberty  which  such 
history  recorded.  Declarations,  oaths, 
and  tests  as  a  condition  for  holding 
office  had  been  frequently  resorted  to 
by  the  Parliament  of  Great  Britain  for 
the  purpose  of  promoting  the  prosper- 
ity of  one  religion  or  insuring  the  down- 
fall of  another."  See  also  as  to  the 
meaning  of  the  word  ''test"  as  used 
in  a  similar  constitutional  provision, 
People  v.  Hoffman,  116  111.  587,  605. 

*  People  V.  Kipley,  171  lU.  44,  65; 
B.  c.  170  U.  S.  182;  Opinion  of  the 
Justices,  138  Mass.  601.  in  Opinion  of 
the  Justices,  138  Mass.  601,  tne  court 
said:  "From  the  nature  of  the  case, 
the  duty  of  determining  and  ascer- 
taining the  qualifications  of  such  offi- 
cers and  servants  cannot  be  performed 
directly  by  the  legislature,  but  must  be 
delegated  to  some  officers  or  agents. 
It  has  been  the  constant  and  necessary 
practice  of  the  le^lature  to  confer  the 
power  of  appointmg  such  subordinate 
officers  and  servants  upon  some  supe- 
rior officers  of  the  State,  or  upon  the 
authorities  of  the  cities  or  towns,  leav- 
ing the  question  of  the  qualifications 
of  the  persons  to  be  appointed  entirely 
to  the  discretion  of  the  appointing 
power.  The  object  of  the  statute  be- 
fore us  is  to  vrovide  for  a  board  of  com- 
tnissioners  wno  shall  make  rules  for  the 
selection  of  persons  to  fill  such  offices 


in  the  government  of  the  Common- 
wealth and  of  the  several  cities  thereof, 
and  supervise  the  administration  of 
such  rules.  We  think  the  legislature 
has  the  constUuHonal  riaht  to  provide  for 
the  appointment  of  suck  commissioners^ 
and  to  delegate  to  them  the  power  to 
inake  rules  not  inconsistent  with  exist- 
ing laws,  to  guide  and  control  their  dis- 
cretion and  tne  discretion  of  the  officers 
of  the  State  or  of  the  cities  in  whom  the 
appointing  power  is  vested.  This  is  a 
deflation  of  administrative  powers  and 
duties,  and  there  is  no  provision  of  the 
Constitution  which  prevents  the  has- 
lature  from  enacting  that  such  nues, 
when  duly  made,  shall  be  binding 
upon  the  officers  and  citizens  to  whom 
they  apply,  and  that  thev  may  be  en- 
forced by  suitable  penalties,  as  pro- 
vided in  the  last  section  of  the  statute." 

'  Opinion  of  the  Justices,  138  Mass. 
601. 

»  People  V.  Kipley,  171  lU.  44,  65; 
8.  c.  170  U.  S.  182.  See  also  Inter- 
state Commerce  Commission  v.  Brim- 
son,  154  U.  S.  447.  Civil  service  law 
providing  for  the  appointment  of  a 
commission  by  the  president  of  the 
county  board  does  not  take  out  of  the 
hands  of  the  county  oommiBsioners  the 
management  of  county  affairs  in  viola- 
tion of  the  Illinois  ConetUuHon.  Mor- 
rison V,  People,  196  111.  454. 

*  People  V.  lioeffler,  175  111.  585, 
607. 
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Federal  and  State  Constiivtions  as  depriving  duly  elected  and  quali- 
fied oflScers  of  the  right  to  select  their  subordinates,  and  to  provide 
the  requisite  agencies  for  performing  official  duties.^  A  fvblic 
office  is  not  property,  nor  are  the  prospective  fees  and  emoluments 
the  property  of  the  incumbent  in  such  a  sense  that  a  civil  service 
act  providing  for  the  removal  of  an  officer  after  a  trial  before  the 
commission  violates  the  constitutional  right  to  trial  by  jury? 

In  New  York  it  has  also  been  held  that  the  constUviional  pro- 
vision  of  that  State  that  all  city,  tovm,  and  village  officers  whose  elec- 
tion or  appointment  is  not  provided  for  by  the  Constitution,  shall 
he  elected  by  the  electors  in  svch  cities,  towns,  or  villages,  or  appointed 
by  svch  aiUhorities  thereof,  as  the  legislature  shall  designate,  is  not 
violated  by  a  statute  which  requires  the  mayor  of  a  city  to  prescribe 
such  regulations  for  admission  to  the  service  as  will  best  promote 
the  efficiency  thereof  and  ascertain  the  fitness  of  the  candidates  in 
respect  to  character,  knowledge,  and  ability  for  the  branch  of*  the 
service  into  which  they  seek  to  enter,  although  these  regulations 
do  not  take  effect  until  approved  by  a  commission  appointed  for 
the  entire  State,  the  submission  of  such  regulations  to  a  State  board 
before  they  are  to  take  effect  not  amounting  to  interference  w^th 
the  constitutional  powers  of  the  local  authority  to  appoint  to  office.* 
But  a  constitutional  provision  that  the  officers  of  cities  and  other 
municipal  corporations  whose  election  or  appointment  is  not  pro- 
vided for  by  the  Constitution  shall  be  elected  by  the  electors  of  the 
municipality  or  appointed  by  the  authorities  thereof  of  necessity 
involves  the  power  of  selection  and  the  exercise  of  discretion  and 
judgment,  and  the  legislature  cannot  limit  the  exercise  of  the  power 
of  appointmerd  to  the  person  graded  highest  in  open  competitive 
examinations  conducted  under  the  civil  service  law.    Limitations 

*  People  V.  Loeffler,  176  111.  585,  and  reviewed  by  the  court  in  the  recent 

608.  case  of  Malone  v,  Williams,  118  Tenn. 

»  People  V.  Kipley,  171  IlL  44,  71;  390;  103  S.  W.  Rep.  798.    In  North  Car- 

s.  c.  170  U.  S.  182.    See  also  People  v.  olina  State  Prison  ».  Day,  124  N.  Car. 

Barrett,   203   111.   99.     But   compare  382,  Troop  on  Public  Officers  (§  20) 

Greene  v,  Knox.  175  N.  Y.  432,  437,  is  quoted  with   approval  as  follows: 

where  it  is  said:    "The  salary  of  an  " Nor  can  the  legislature  take  from  the 

office  18  property f  the  right  to  which  officer  the  substance  of  the  office,  and 

depends  upon  the  right  to  the  office,  transfer  it  to  another,  to  be  appointed 

and   the  lonner   cannot  be  constitu-  *^  different  manner,  and  to  hold  by  a 

tionaUy  taken  away  until  the  latter  is  different  tenure,  although  the  name  of 

destroyed."     The  cases  in  Tennessee,  the  office  is  changed,  or  the  office  di- 

Alabama,  North  Carolina,  and  some  vided,  and  the  duties  assigned  to  two 

other  States  holding  that  a  right  to  an  or  more  officers  under  different  names." 

office  includes,  inter  alia,  the  right  to  See  ai^,  §  377;  post,  §  421. 
the  emoluments  belonging  to  it,  and  of        *  Rogers    v.    Conunon    Council   of 

which  the  officer  cannot  arbitrariljr  be  Buffalo,  123  N.  Y.  173,  186. 
deprived  by  the  legislature,  are  cited 
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of  the  right  of  Appointment  to  a  i)erson  so  graded  highest  would 
transfer  the  power  of  appointment  from  the  local  authorities  to 
the  civil  service  commission,  and  thus  completely  nullify  the  pro- 
vision of  the  Constitution  conferring  the  power  of  appointing  city 
officers  upon  the  local  authorities  of  the  municipality.  Hence,  when 
the  fitness  of  a  number  of  candidates  has  been  ascertained  by  com- 
petitive examination,  the  local  avthoriiies  must  he  left  free  to  appoint 
such  person  from  that  list  as  in  their  discretion  and  judgment  they 
deem  most  capable.^ 

§  398.  Offices  provided  for  or  regulated  by  the  Oonstitation. — 
When  the  Constitution  of  the  State  confers  upon  an  officer  the  power 
to  select  and  appoint  his  subordinates,  that  officer  has  the  exclusive 
power  to  determine  as  to  the  propriety  of  such  appointments,  and 
the  efficiency  and  qualifications  of  the  proposed  appointees;  and 
the  legislature  cannot,  by  civil  service  law  or  other  statutory  enact- 
ment, restrict  or  limit  the  power  and  discretion  which  is  conferred 
upon  that  officer  by  the  Constitution.*  In  New  York,  however,  a 
constitutional  provision  has  been  adopted  declaring  that  all  appoint- 
ments and  promotions  in  the  civil  service  of  the  State  and  of  all  the 
civil  divisions  thereof,  including  cities  and  villages,  shall  be  made 
according  to  merit  and  fitness  to  be  ascertained  by  competitive  ex- 
aminations.' And  under  such  constitutional  direction,  power  of 
appointment  conferred  by  the  Constitution  itself  upon  an  officer 
of  the  State  becomes  subject  to  the  constitutional  direction  that 
merit  and  fitness  shall  be  ascertained  by  competitive  examination.* 
If  the  Constitution  provides  that  when  the  duration  of  an  office  is  not 
provided  for  by  the  constitution,  it  may  be  declared  by  law,  and,  if 
not  so  declared,  such  office  shall  be  held  during  the  pleasure  of  the 
authority  making  the  appointment,  only  the  legislature  has  power 

^  People  V.  Mosher,  163  N.  Y.  32,  ence  to  the  duty  imposed  thereby,  and 

aff'g  45  N.  Y.  App.  Div.  68 ;  People  v,  the  enforcement  of  existing  laws  com- 

Scannellj  63  N.  Y.  App.  Div.  243,  247.  plying  with  and  tending  to  further  the 

As  to  this  provision  of  the  Constitution  objects  sought :  but  BBtothe  machinery 

of  New  York,  see  anJUj  §  101.  necessary  for  the  conducting  of  a  com- 

'  People  v.  Angle,  109  N.  Y.  564;  petitive  examination,  its  execution  is 
People  V.  Heni^,  47  N.  Y.  App.  Div.  to  that  extent  dependent  upon  statutory 
133.  In  lUinoiSy  the  provision  of  the  enactments.  Where  no  statutory  pro- 
Constitution  of  that  State  defining  an  vision  has  been  made  for  competitive 
''office''  is  held  to  apply  only  to  State  examinations  it  has  no  applicability. 
offices,  and,  so  far  as  it  operates  as  a  Chittenden  v,  Wurster,  152  N.  Y.  345, 
restriction  upon  the  mode  of  appoint-  354.  See  also  People  r.  Wilson,  12  N.  Y. 
ment,  has  no  application  to  offices  Misc.  174,  afif'd  146  N.  Y.  401;  Peo- 
under  city  governments.  People  v.  pie  v.  Roberts,  91  Hun  (N.  Y.),  101, 
Loeffler,  175  111.  585.  aflF'd  148  N.  Y.  360. 

»  N.  Y.  Const.,   1894,  art.  v.  §  9.        *  People  v.  Roberts,  148  N,  Y.  360, 

This  provision  is  mandatory  with  refer-  afif'g  91  Hun  (N.  Y.),  101. 
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Se  that  the  term  of  an  office  shall  be  during  good  behavior 
officer  can  be  removed  only  after  a  hearing  or  trial ;  the 
^e  canmjoi  he  deUgaied  to  a  civil  service  commission,  nor 
'^ce  be  prescribed  by  its  regulations.* 


% 


% 


1    Dnties    of    Civil   Service    Oommissioners.  — 
%  created  by  statute  for  the  purpose  of  clas- 
oointments  to  public  office  or  employ- 
"^ry  devised  by  the  legislature  for  the 
.lairs.     Its  powers  are  administrative  or 
and  not  judicial,  even  when  it  is  given  power 
..tee  testimony  to  enable  it  or  the  legislature  and 
^cive  officers  of  the  State  and  of  municipal  bodies  to 
if  duties.^     Hence  the  action  of  the  commissioners  in 
.ig  positions  as  subject  to,  or  exempt  from,  competitive  ex- 
piation comes  within  the  principle  that  the  discretionary  acts  of 
public  officers,  acting  within  the  authority  delegated  to  them,  are 
not  subject  to  judicial  control,  and  such  classifications  will  not  be 
reviewed  or  controlled  by  the  courts,  unless  there  is  a  manifest  abuse 
of  discretion,  and  an  open  intention  to  pervert  the  directions  of  the 


»  People  V.  Cram,  164  N.  Y.  166; 
rev'g  50  N.  Y.  App.  Div.  381. 

»  People  V.  Coflier,  175  N.  Y.  196, 
rev'g  79  N.  Y.  App.  Div.  636;  People 
V,  ifiUiken,  185  N.  Y.  35,  aflf'g  110 
N.  Y.  App.  Div.  579;  People  v.  McWil- 
liams,  185  N.  Y.  92,  revV  100  N.  Y. 
App.  Div.  176;  Dill  v,  Wheeler,  185 
NT  Y.  106,  aff'd  100  N.  Y.  App.  Div. 
155;  People  v.  McAdoo,  113  N.  Y. 
App.  Div.  770 ;  People  v.  Burt,  65  N.  Y. 
App.  Div.  157,  afi^g  170  N.  Y.  620. 
When  by  statute  the  civil  service  com- 
missioD  of  a  State  is  given  authority 
to  make  investigations  concerning,  and 
to  report  upon,  all  matters  touching 
the  improvement  and  effect  of  the  civu 
service  act  and  the  rules  and  r^ula- 
tions  prescribed  thereunder,  and  is 
required  to  make  an  annual  report  to 
the  governor  for  transmission  to  the 
legislature^  no  duty  is  imposed  upon 
the  commissioners  to  make  any  deter- 
mination either  judicial  or  otherwise, 
but  merely  to  investigate  the  enforce- 
ment and  practical  operation  of  the 
statutes  and  to  report  tneir  action,  with 
such  suggestions  as  may  occur  to  them 
as  a  result  of  the  investigation  for  the 
effectual  accomplishment  of  the  intent 
of  the  law,  to  the  governor  for  trans- 
mission to  the  legislature.    The  duties 


of  the  commissioners  in  making  this 
investi^tion  are  administrative  and 
not  judicial,  and  a  writ  of  prohibition 
vrill  not  lie  to  restrain  the  commissioners 
from  investigating,  since  that  writ  is  ad- 
dressed to  subordinate  courts  and  in- 
ferior tribunals  onl^  to  restrain  them 
from  exceeding  their  jurisdiction,  and 
cannot  be  issued  to  prevent  action  by 
legislative  or  administrative  bodies. 
People  V.  MilUken,  185  N.  Y.  35,  aff'g 
110  N.  Y.  App.  Div.  679.  A  statute 
authorizing  civil  service  commissioners 
to  prescribe,  amend,  and  enforce  rules 
for   the   classification    of   the  offices, 

g laces,  and  employments  in  the  classi- 
ed  service  of  a  city,  and  for  appoint- 
ments and  promotions  therein  and  ex- 
aminations therefor,  confers  powers 
which  are  in  their  nature  administra- 
tive rather  than  judicial.  People  v. 
Burt,  65  N.  Y.  App.  Div.  157,  aff'd 
170  N.  Y.  620.  A  statute  authorizing 
the  mayor  of  a  city  to  prescribe  civfl 
service  rules  and  employ  suitable  per- 
sons to  make  inquines  and  examma- 
tions  and  prescribe  their  duties,  au- 
thorizes the  mayor  to  appoint  a  seare- 
tary  for  the  civil  service  commission 
appointed  by  him  under  the  act.  Kip 
v.  Buflfalo,  123  N.  Y.  152,  afif'g  7  N.  Y. 
Supp.  685. 
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Constitution  and  statutes.*  Similarly,  when  power  is  given  to  civil 
service  commissioners,  or  to  examining  boards,  acting  under  their 
direction,  to  test  the  qualifications  of  applicants  for  public  office,  the 
method  of  such  examinations  with  the  result  arrived  at,  necessarily 
rests  within  their  discretion  and  judgment  upon  the  examination  had, 
and  is  not  a  judicial  determination  of  any  question  presented  to  them 
in  such  a  sense  that  it  may  be  reviewed  by  the  courts  on  certiorari  or 
by  mandamus  or  otherwise.'  So,  too,  when,  by  statute,  the  civil 
service  commission  is  required  to  determine  whether  the  duties  of 
the  newly  created  positions  are  similar  to  those  performed  by  the 
incumbent  of  an  abolbhed  position,  and,  if  they  are,  to  certify  the 
name  of  the  incumbent  of  the  abolished  position  for  appointment  to 
the  newly  created  position,  the  duty  devolved  upon  the  commission 
involves  the  exercise  of  judgment  and  discretion,  and  cannot  be  con- 
trolled by  the  courts.^ 

The  determination  of  the  commissioners  in  the  exercise  of  this  dis- 
cretionary power  is  final  and  binding  upon  all  affected  thereby. 
The  appointing  officer  has  no  right  to  go  behind  the  report  of  the 
commissioners  or  examining  board  as  to  the  qualifications  of  appli- 
cants for  office  examined,  and  to  refuse  to  accept  it  on  the  ground 
that  the  eligible  list  as  presented  by  the  commissioners  or  examining 
board  (upon  whom  the  responsibility  rests  of  determining  who 
should  be  upon  such  eligible  list),  does  not  comply  with  the  provi- 
sions of  the  statute  applicable  to  making  up  such  list.*  Their  deter- 
mination also  fixes  the  status  and  determines  the  rights  of  the  aspir- 
ants for  office  or  position  upon  whose  qualifications  they  have 

*  People  V.  McWilliams,  185  N.  Y.  illegal.  Even  a  non-competitive  ex- 
92,  rev'g  100  N.  Y.  App.  Div.  176;  animation  must  precede  the  appoint- 
Dill  V.  Wheelerj  185  N.  Y.  106,  aflf'g  100  ment.  The  appointment  cannot  be 
N.  Y.  App.  Div.  165;  People  v.  Mc-  made  subject  to  examination.  People 
Adoo,  113  N.  Y.  App.  Div.  770.  v.  Ingham,  107  N.  Y.  App.  Div.  41, 

«  People  V.  Roosevelt,  19  N.  Y.  App.  aflf'd  183  N.  Y.  547.    The  civil  service 

Div.  431 ;    Matter  of  Allaire  v.  Knox,  board  cannot  dispense  with  the  phi^n- 

62  N.  Y.  App.  Div.  29,  afif'd  168  N.  Y.  cal  examination  required  by  the  civil 

642;  People  V.  McCooly,  100  N.  Y.  App.  service    rules,    and    an    apjjointment 

Div.  240.  without  such  examination  is  ill^al. 

*  Matter  of  Donovan  v.  Cantor,  89  People  v.  Gleason,  32  N.  Y.  App.  Div. 
N.  Y.  App.  Div.  50;  s.  c.  179  N.  Y.  357.  When  the  commissioners  have 
527.  certified  the  diaibUity  of  a  person  and 

*  People  v.  Sheffield,  24  N.  Y.  App.  he  has  been  duly  appointed,  he  can 


Div.  214 ;  People  v.  Stratton,  79  N.  Y.  only  be  removed  in  the  manner  pro- 

App.  Div.  149,  aff'd  174  N.  Y.  531;  vided  by  law,  and  the  commissioners 

Burke  v.  Holtzman,  110  N.  Y.  Apij.  cannot  refuse  to  certify  his  pay-roll  on 

Div.  564 ;    Matter  of  Lazenby  v.  Civil  the  ground  that  he  was  not  in  fact 

Service  Com'rs.  116  N.  Y.  App.  Div.  eligible  at  the  time  when  he  was  ajy- 

135.    See  also  People  v,  Cobb,  13  N.  Y.  pointed.     Matter  of  Lazenby  v.  Civil 

App.  Div.  56;  People  v.  Knox,  66  N.  Y.  Service  Com'rs,  116  N.  Y.  App.  Div. 

App.  Div.  517.    An  appointment  made  135. 


witnout  the  prescribed  examination  is 
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passed.  When  the  qualifications  of  an  applicant  for  examination 
have  been  ascertained,  he  becomes  entitled  to  be  placed  upon  the 
eligible  list,  if  he  has  passed  the  examination,  and  he  will  not  be  de- 
prived of  any  of  his  rights  through  the  failure  of  the  examining  board 
to  place  him  on  the  eligible  list.  From  the  time  when  he  passes  his 
examination,  his  application  for  appointment  must  be  decided  just 
as  if  his  name  had  been  placed  on  the  eligible  list.^  When  the  exam- 
ining body  has  once  passed  upon  the  qualification  of  a  candidate 
and  has  placed  him  on  the  eligible  list,  its  powers  are  at  an  end,  and 
it  cannot  revise  its  determination  and,  without  notice  to  the  candi- 
date or  any  attempt  to  reopen  the  case,  strike  him  from  the  list  of 
persons  eligible  to  appointment  on  the  ground  of  advanced  age  and 
feeble  physical  condition.^  The  civil  service  commission  has  only 
such  power  as  the  statute  specifically  confers  upon  it,  or  as  such  as 
can  be  necessarily  and  reasonably  inferred'  for  the  purpose  of  en- 
abling it  to  faithfully  and  fairly  carry  out  the  work  committed  to  it.' 

*  People  V.  New  York  CSty  Civil  existing  by  legislative  act.  Hence,  it 
Service  Board,  13  N.  Y.  App.  Div.  309.  can  provide  a  eeparate  registration 
See  also  People  v,  Knauber,  163  N.  Y.  list  for  each  borougn  of  the  city  of  New 
23,arg43N;  Y.  App.  Div.  342.  Under  York.  People  v.  Shea,  73  N.  Y.  App. 
a  civil  service  law  which  upon  its  face  Div.  232,  239.  But  it  cannot  divide 
is  intended  to  provide  a  scheme  for  the  each  borough  into  a  number  of  smaller 
original  entiy  of  persons  to  the  civil  districts.  People  v.  Shea,  73  N.  Y. 
service,  and  their  promotion,  transfer,  App.  Div.  232.  A  statute  which  re- 
reinstatement  or  reduction,  a  com-  qmres  the  head  of  the  department  to 
petitive  examination  is  not  required  nle  a  statement  of  his  reasons  for  a  re- 
for  the  retention  of  persons  in  office  moval  with  the  civil  service  commis- 
whose  term  has  expired,  at  all  events  sion  and  gives  that  commission  power 
after  such  persons  have  already  sub-  to  review  his  action  on  appeal  by  the 
mitted  to  an  examination  as  to  merit  removed  officer  and  to  approve  the 
and  fitness  under  previous  enactments,  removal  or  reinstate  the  omcer  does 
People  V.  Knox,  45  N.  Y.  App.  Div.  537.  not  confer  on  the  civil  service  com- 
But  the  fact  that  a  person  was  eligible  mission  any  power  to  remove  on  its 
to  appointment  at  the  time  he  was  own  initiative.  Easson  v.  Seattle,  32 
placed  upon  the  eligible  list  does  not  Wash.  405.  The  provision  of  the  lUi- 
entitle  him  to  appointment  if  by  stat-  nois  Civil  Service  Act^  that  all  appli- 
ute  subsequently  enacted  he  becomes  cants  for  positions  in  the  classined 
ineligible  for  any  reason,  e,  g,,  age,  service  shaU  be  subjected  to  examines 
prior  to  an  actual  appointment.  Peo-  tion,  which  shall  be  free,  with  ''speci- 
ple  V,  Scannell,  49  N.  V.  App.  Div.  244.  fied  limitations  as  to  residence,''  means 

'  People  V.  Cobb,   13  N.  Y.  App.  limitations  as  to  residence  imposed  by 

Div.  56.    See  also  Matter  of  Lazenby  the  rules  of  the  commission  and  not 

V.  Civil  Service  Com'rs,  116  N.  Y.  App.  limitations  as  to  residence  prescribed 

Div.  135.  by   statute  for  the   qualifications  of 

»  People  V.  Shea,  73  N.  Y.  App.  Div.  officers.  Powell  v.  People,  121  111.  App. 
232.  when  the  civil  service  commis-  474.  Fraudulent  substitution  of  ex- 
sion  is  authorized  by  statute  to  provide  amination  papers,  and  power  of  civil 
separate  registration  lists  for  the  labor  service  commission  to  reject  them, 
service  "for  each  district  or  locality,"  See  People  v,  Knox,  78  N.  i.  App.  Div. 
when  the  labor  service  of  any  depart-  344.  Indictment  of  civil  service  com- 
ment or  institution  "extends  to  sep-  mission  for  illegally  oertif^ng  eli^ibil- 
arate  localities,"  the  localities  or  dis-  ity  of  applicant  for  position  without 
tricts  referred  to  are  some  political  competitive  examination.  Morrison  v, 
subdivision  of  the  State  created  and  People,  196  111.  454. 
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Without  express  statutory  authority,  the  civil  service  commissioners 
huve  no  fower  of  supervision  over  the  performance  of  the  duties  of  an 
office.  Hence,  although  by  statute  it  is  provided  that  an  officer 
or  employee  shall  not  be  paid,  unless  the  pay-roll-  or  account  for 
his  salary  shall  bear  the  certificate  of  the  civil  service  commission 
that  he  has  been  appointed  in  pursuance  of  law,  and  of  the  rules 
made  in  pursuance  of  law,  the  commission  cannot  withhold  its 
certificate  for  any  reason  connected  with  the  performance  of  the 
duties  of  the  office  or  employment.^  When  expressly  authorized 
by  statute  to  classify  offices  and  positions  to  be  filled,  and  to  adopt 
rules  and  regvlations,  the  classification  and  rules  made  by  a  civil 
service  board,  have  the  power  and  force  of  laws  and  are  binding 
upon  all  appointing  officers.^  But  the  rules  must  conform  to  the 
provisions  of  the  statutes  relating  to  the  appointment  and  removal 
of  officers.  If  there  is  any  conffict,  the  statutory  requirements  will 
control.* 


'  Matter  of  Doyle  v.  Knox,  67  N.  Y.  salaries  at  smaller  amounts.    Powell  v. 

Ai)p.  Div.  231.    The  relator  was  ap-  York.  65  N.  Y.  App.  Div.  421.    See  also 

pointed  janitor  of  a  public  school  at  a  People  v.  Knox,  58  N.  Y.  App.  Div.  541 ; 

total  salaiy  for  all  janitorial  services  of  aff' d  167  N.  Y.  620.     But  the  court 

$1880  per  annum.     Persons  were  em-  cannot  take  judicial  notice  of  the  rules 

ployed  Djr  the  relator  to  render  services  and   regulations   of  the   civil   service 

m  sweeping,  scrubbing,  and  cleaning  commissioners   of   a   city.    People   v. 

this  school.    There  was  a  position  in  Dalton,    46    N.    Y.    App.    Div.    264. 

the  classified  civil  service  known  as  When   a   question   comes   before   the 

''cleaner."    The  civil  service  commis-  court  as  to  the  classification  of  a  pod- 

sion  refused  to    certify  the    pay-roll  tion  and  a  removal  therefrom  under 

containing  the  relator's  salary,  and  it  the  rules  and  regulations  of  the  civil 

was  held  that  whether  the  persons  em-  service  commission  of  a  city  the  pre- 

ployed  by  the  relator  to  sweep  and  sumption  is  that  the  claBsification  is 

clean  should  be  considered  as  occupsr-  proper  when  the  rules  and  regulations 

ing  positions  in  violation  of  the  civil  are  not  brought  before  the  court  in 

service  law  or  not,  that  fact  did  not  competent  form.    People  v,  Daiton,  46 

affect  the  validity  of  the  relator's  ap-  N.  Y.  App.  Div.  264. 
pointment  or  deprive  him  of  his  office,        •  People  v,  Keamj,  164  N.  Y.  64 ; 

and  that  he  was  entitled  to  mandamus  aff'g  49  N.  Y.  App.  Div.  125;  Matter  <^ 

directing  the  commission  to  certify  the  Murphv  v,  Keller,  61  N.  Y.  App.  Div. 

Say-roll.  Matter  of  Doyle  v,  Knox,  67  145;  People  v.  Scannell,  62  N.  Y.  App. 
r.  Y.  App.  Div.  231,  321.  Div.  249.  When,  by  statute,  removals 
'  Opinion  of  the  Justices.  145  Mass.  from  office  may  be  made  upon  giving 
587,  590 ;  Attorney-General  v.  Trehy ,  an  opportunitv  to  explain  and  filing  and 
178  Mass.  186,  188.  Power  conferred  entenng  on  the  records  of  the  depart- 
on  a  civil  service  commission  to  make  ment  a  statement  of  the  reasons  tnere- 
rules  for  the  classification  of  positions  for,  a  rule  of  the  civU  service  commis- 
and  for  appointments  and  promotions  sion  requiring  a  statement  of  the 
therein,  does  not  authorize  the  com-  cause  of  removal  to  be  filed  with  the 
mission,  fix  or  regulate  the  salary  to  be  commission,  a  copy  thereof  furnished 
paid,  and  the  fact  that  the  commission  to  the  person  sought  to  be  removed, 
has  graded  certain  positions  accord-  and  opportunity  afforded  to  explain  in 
ing  to  the  salary  paid  does  not  entitle  writing  is  invaud  as  prescribing  addi- 
the  persons  holding  these  positions  to  tional  limitations  on  the  statutoiy 
such  salary,  when  the  duly  authorized  authority  to  remove.  People  v.  Scan- 
municipal  authorities  have  fixed  their  nell,  62  N.  Y.  App.  Div.  249. 
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§  400.  Offices  within  the  Operation  of  Municipal  Oivil  Service 
Laws.  —  In  the  application  of  civil  service  laws,  and  other  statutes 
which  are  intended  to  regulate  municipal  offices  and  positions,  the 
question  may  arise  whether  the  office  is  held  under  the  State  or  under 
the  municipality.  This  is  particularly  true  of  the  clerks  and  other 
officers  to  whom  the  administration  of  the  police  courts  is  entrusted. 
It  is  probable  that  no  absolute  rule  can  be  stated  to  determine  the 
exact  status  of  these  and  other  offices  similarly  affected.  But  it  should 
always  be  kept  in  view  that  the  primary  purpose  of  these  statutes  is 
to  regulate  appointment  to  and  tenure  of  office,  and  the  manner  in 
which  these  matters  are  controlled  should,  as  a  general  rule,  deter- 
mine the  applicability  of  the  statute.  If  the  office  is  created  by  the 
charter  of  the  city,  if  it  is  filled  by  the  appointment  of  a  person  who 
derives  his  authority  from  the  electors  of  the  city  or  from  the  local 
authorities,  if  the  salary  is  fixed  by  the  common  council,  and  payable 
out  of  the  funds  of  the  city,  and  if  the  power  of  removal  is  vested  in 
the  council  or  a  local  officer,  then  the  office  should,  if  there  is  nothing 
in  the  legislation  or  essential  nature  of  the  duties  of  the  office  to  the 
contrary,  so  far  as  appointment  and  tenure  are  concerned,  ordinarily 
be  regarded  as  municipal,  although  the  duties  to  be  performed  may 
form  a  part  of  the  public  duty  of  the  State  rather  than  the  local  duty 
of  the  municipality.^  It  is,  however,  apparent  that  these  features  do 
not  furnish  an  absolute  criterion  to  determine  the  status  of  the  office, 
and  that  offices  may  be  held  under  the  State  and  not  under  the  city, 

*  These  seem  to  have  been  the  con-  take  him  out  of  the  operation  of  the 
trolling  elements  in  People  v.  Tobey,  provisions  of  the  statute  giving  him 
153  N.  Y.  381,  modifying  S  N.  Y.  App.  a  right  to  a  hearing  before  removal. 
Div.  468, 17  N.  Y.  App.  Div.  621,  where  People  v,  Wright,  150  N.  Y.  444,  aff'g 
it  was  held  that  when  the  office  of  police  7  N.  Y.  App.  Div.  185.  The  East  River 
justice  is  created  by  the  charter  of  the  Bridge  between  New  York  and  Brook- 
city,  the  clerk  of  the  police  court  is  ap-  lyn  held  to  be  a  municipal,  and  not 
pomted  by  the  police  justice  and  the  a  State  work;  and  commissioners  ap- 
salary  of  the  clerk  is  fixed  by  the  com-  pointed  by  the  mayors  of  New  York 
mon  council  of  the  city  and  payable  and  Brooklyn  held  to  be  municipal, 
out  of  the  funds  thereof,  the  clerk  of  and  not  State  officers.  People  v.  Nixon, 
the  police  court  is  in  the  civil  service  158  N.  Y.  221,  afif'g  32  N.  Y.  App. 
of  the  city  and  is  not  in  the  civil  service  Div.  513.  Coroners  in  New  York  CUy 
of  the  State,  and  the  municipal  civil  held  to  be  borough,  and  not  county 
service  commission  or  the  mayor  of  the  officers ;  but  they  do  not  form  a  de- 
city,  if  authorized  by  statute,  has  power  partment  of  the  city  and  removal  of 
to  provide  that  the  office  shall  be  filled  clerks  and  employees  of  the  coroners 
by  a  person  certified  as  eli^ble  thereto  is  not  affected  by  the  charter  provisions 
by  the  civil  service  exammers  of  the  limiting  the  right  to  remove  clerks  in 
city.  the    city    departmente.       People     v. 

Warden  of  dty  prison  in  city  of  New  Scholer,  94  N.  Y.  App.  Div.  282,  aff'd 

York,  held  to  be  a  **  person  holding  a  179  N.  Y.  602.      See  also  People  v. 

position  by  appointment  in  any  city  or  Blair,  21  N.  Y.  App.  Div.  213,  aff'd 

county  of  this  State  .  .  .  receiving  a  154  N.  Y.  734;  People  v,  Cahill,  188 

salary  from  such  city  or  county,"  and  N.  Y.  489,  rev'g  116  N.  Y.  App.  Div, 

not  a  State  officer  in  such  sense  as  to  885, 
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although  many  of  these  features  are  to  be  found  in  connection  with 
them.^  A  somewhat  similar  question  sometimes  arises  in  the  case  of 
branches  of  the  local  government,  which,  although  identified  with  the 
city,  have  been  given  a  separate  corporate  or  qiuisi  corporate  ex- 
istence and  powers.  Instances  of  this  nature  are  to  be  found  in  the 
case  of  boards  of  edveation  organized  for  the  purpose  of  managing 
the  school  affairs  of  cities,  which,  to  a  certain  extent,  have  been  made 
independent  corporations  with  independent  powers.  Of  these  cor- 
porate entities  it  would  seem  that,  as  they  are  organized  for  the  ad- 
ministration of  a  local  affair,  and  are  confined  in  their  operation  to 
the  limits  of  the  municipality,  offices,  and  positions  under  them  are 
governed  by  civil  service  laws  and  other  statutes  applicable  to  ap- 
pointment to  and  removal  from  offices  and  employments  in  the  city.' 


§  4D1.  AppointmentB  in  Evasion  of  Statutory  Requirements. — 
A  requirement  of  a  civil  service  law  that  only  those  persons  shall  be 
qualified  for  appointment  in  the  public  service  of  a  city  wHo  have 
passed  an  examination,  or  otherwise  been  examined  as  to  their  fit- 
ness, applies  not  only  to  the  individual  seeking  appointment,  bid  also 
to  the  city  itself.  The  city  cannot  employ  or  receive  into  its  service  a 
person  not  eligible  under  the  law.*    The  salutary  provisions  of  the 

giving  a  preference  to  veterans,  held  not 
to  apply  to  the  military  service  of  the 
State,  although  sufficiently  broad  in  its 
terms  to  include  every  department  of 
the  State.  People  v.  Sfartm,  53  N.  Y. 
App.  Div.  19. 

^  A  civil  service  law  applicable  to 
''all  offices  and  places  of  employment 
in  such  city**  held  to  apply  to  the 
Board  of  EdwxUion  of  Chicago,  even  if 
it  be  assumed  that  the  effect  of  the 
school  legislation  relating  to  the  city 
was  to  confer  corporate  powers  on  the 
board  of  education  or  to  make  it  a 
State  agency  for  certain  purposes. 
Brenan  v.  People,  176  III.  620.  In 
New  Yorkf  a  Union  Free  School 
District  is  not  within  the  meaning  of  an 
act  requiring  all  public  departments 
of  the  State  and  of  cities,  counties, 
towns,  and  villages  to  prefer  honorably 
discharged  veterans,  and  the  trustees 
thereof  cannot  be  compelled  to  give 

Preference  to  a  veteran  in  appointment, 
eople  V.  Haywood,  19  N.  Y.  App.  Div. 
46;  People  v.  School  Board,  43  N.  Y. 
App.  Div.  613. 

»  Peck  V.  Belknap,  130  N.  Y.  394; 
rev'g  55  Hun  (N.  Y.),  91 ;  People  v. 
Kipley,  171  111.  44,  86. 


*  Office  of  commissioner  of  jurors 
held  to  be  no  part  of  the  legislative  or 
executive  government  of  New  York 
City,  to  have  no  relation  to  the  munici- 
pal government  of  the  city,  and  to  be 
m  no  sense  a  department  of  the  city 
^vemment,  although  the  incumbent 
IS  appointed  by  the  mayor,  and  clerks 
therem  are  not  protected  by  statutory 
provisions  restncting  removals  in  the 
city  departments.  People  v,  Plimley, 
1  N.  Y.  App.  Div.  458.  A  bridge 
tender  on  a  State  canal  performing  his 
duties  under  the  direction  of  an  officer 
of  the  State  having  charge  of  the  canal, 
is  in  the  service  of  the  State,  although 
his  compensation  be  paid  by  the  city 
within  which  the  bridge  is  situated. 
He  is  not  subiect  to  examination  by  a 
civil  service  board  having  statutory 
power  to  determine  the  qualifications 
of  city  officers.  Walsh  v.  Albany,  32 
N.  Y.  App.  Div.  128.  Armorers  and 
janitors  of  armories  of  the  National 
Guard,  although  their  compensation 
is  a  local  charge,  are  in  the  military 
and  not  in  the  civil  service  of  the  State 
or  locality,  and  are  not  subject  to  civil 
service  regulations.  Matter  of  Goedel 
V.  Palmer,  152  N.  Y.  412,  416,  aff'g 
15    N.    Y.    App.    Div.   86.     Statute 
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statute  will  not  be  permitted  to  be  evaded  by  proceedings  and  agree- 
ments which  seek  to  give  the  employment  another  form.^  Thus,  if 
the  duties  of  the  person  who  is  taken  into  the  service  of  the  city  are  of 
a  character  which  naturally  comes  within  the  requirements  of  the 
statute,  the  city  cannot,  under  the  guise  of  an  agreement  describing 
the  person  employed  as  an  independent  contractor,  receive  the  benefit 
of  his  services  and  pay  him  compensation  therefor  without  a  com- 
pliance with  the  requirements  of  the  statute.'  But  the  statute  was 
not  intended  to  prevent  the  employment  of  persons  necessary  to  the 
performance  of  a  public  duty,  and  temporary  and  provisional  employ- 
ment for  the  purpose,  made  in  an  emergency,  without  compliance  with 
the  provisions  of  the  law,  is  not  unlawful,  and  a  person  so  appointed 
or  employed  is  entitled  to  recover  his  salary  or  compensation.' 


§  4D2.  Practicability  of  Oompetitive  Szamination  :  New  York 
Decisions.  —  By  the  constitviioTud  provision  in  the  State  of  New 
York  all  appointments  and  promotions  in  the  civil  service  are  re- 
quired to  be  made  "according  to  merit  and  fitness,  to  be  ascertained, 
so  far  as  practicable,  by  examinations,  which,  so  far  as  practicable, 
shall  be  competitive."  *  This  qualification  has,  of  necessity,  been 
carried  into  the  statute.'    And  although  the  statutes  and  the  rules 


>  Peck  r.  Belknap,  130  N.  Y.  394; 
PBv'g  55  Hun  (N.  Y.),  91. 

«  Peck  V.  Belknap,  130  N.  Y.  394; 
rev'g  55  Hun  (N.  Y.),  91.  The  common 
council  of  a  city,  by  resolutions, 
authorized  the  employment  by  the 
lamp  committee  of  some  person  to 
whom  the  policemen  of  the  city  were 
to  be  reouired  to  report  the  number  of 
unlightea  street  lamps  and  who  should 
keep  a  record  thereof.  Pursuant  to 
this  resolution,  a  person  had  been 
employed  by  the  lamp  committee  at  a 
salaiy  of  $70  per  month.  Thereafter 
the  council  passed  another  resolution 
which  directed  the  mayor  to  enter  into 
a  contract  with  that  person  to  perform 
until  a  specified  date  the  duties  pro- 
vided in  the  resolution  before  referred 
to,  and  also  ''to  perform  such  other 
duties  as  may  be  connected  with  the 
public  street  lighting  system  of  the 
city,"  for  which  he  was  to  receive  as 
compensation  a  fixed  sum  payable  in 
equal  monthly  instalments.  This  res- 
olution was  repassed  over  the  veto  of 
the  mayor.  It  was  held  that  the  duties 
of  the  person  so  employed  were  merely 
derical;  that  his  employment  fell 
within    the    provisions    of    the    civil 


service  law  and  the  regulations  and 
classification  adopted  thereunder ;  and 
that  his  admission  into  the  city  service 
was  iUegal,  notwithstanding  the  fact 
that  the  resolutions  adoptea  purported 
to  make  him  independent  contractor. 
Peck  V.  Belknap,  130  N.  Y.  394 ;  rev'g 
S6  Hun  (N.  Y.),  91. 

»  Gallagher  v.  New  York,  115  N.  Y. 
App.  Div.  662.  By  statute.  New  York 
City  was  charged  with  the  duty  of 
maintaining  an  asvlum  and  caring  for 
sick  children.  It  became  necessary  to 
appoint  a  nurse  therein  at  a  time  when 
tnere  was  no  civil  service  list  of  persons 
eligible  for  appointment.  Held  that, 
although  the  position  was  within  the 
competitive  class,  a  temporary  ap- 
pointment was  justified  by  the  emer- 
gencv,  and  that  the  appointee  was 
entitled  to  recover  her  salary.  Mc- 
Bride  V.  New  York,  56  N.  Y.  App.  Div. 
520. 

*  N.  Y.  Const.,  1894,  art.  v.  §  9. 

•  "The  competitive  class  shall  in- 
clude all  positions  for  which  it  is  prao- 
ticoMe  to  determine  the  merit  and 
fitness  of  applicants  by  competitive 
examination.''  N.  Y.  Laws,  1899,  chap. 
370,  §  13, 
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promulgated  thereunder  have  defined  the  positions  for  which  a 
competitive  examination  should  be  had,  the  courts  regarded  the 
question  of  practicabilUy  as  raising  a  question  of  law  for  judicial 
determination.^  It  was  said  that  in  order  to  determine  whedier  the 
examination  of  a  candidate  for  an  office  is  practicable,  the  court 
must,  in  enforcing  the  constitutional  provision,  first  ascertain  the 
nature  and  character  of  the  duties  of  the  position ;  having  ascertained 
these,  the  question  of  exemption  from  examination  then  becomes  one 
of  law.'  This  rule  was  declared  in  terms  so  absolute  and  without 
qualification  that,  if  it  were  given  its  application  according  to  the 
language  used,  every  exercise  of  discretion  on  the  part  of  the  civil  ser- 
vice commission  in  classifying  positions  as  competitive  and  subject 
to  examination,  or  non-competitive  and  exempt  from  examination, 
must  have  been  subject  to  judicial  review.  But  the  statute  entrusted 
some  degree  of  judgment  and  discretion  to  the  commission  in  so 
classifying  positions,  and  the  court  was  obliged  to  recognize  that 
fact.  In  a  later  case  it  was  therefore  held  that  the  duty  which  the 
civil  service  conunissioners  were  called  upon  to  perform  in  deter- 


>  Matter  of  Keymer,  148  N.  Y.  219; 
Chittenden  v.  Wurster,  152  N.  Y.  346, 
B.  c.  153  N.  Y.  664,  rev'g  14  N.  Y.  App. 
Div.  483 ;  People  v,  Lyman,  157  N.  Y. 
368,  381,  387,  aff'g  30  N.  Y.  App.  Div. 
135.  See  also  People  v.  Dalton,  49 
N.  Y.  App.  Div.  71,  aff'd  163  N.  Y.  566. 
In  Matter  of  Keymer,  148  N.  Y.  219, 
the  court  held  that  the  preferential  right 
of  veterans  to  employment  only  existed 
when  their  qualincations  had  been  as- 
certained by  competitive  examination 
when  such  examination  was  practicable, 
and  that  the  legislature  could  not  give 
an  absolute  preferment  to  veterans 
founded  merely  on  the  amount  of  com- 
pensation, 6.  a.  that  the  compensation 
did  not  exceed  four  dollars  per  d^,  sa3r- 
ing :  "While  it  is  true  that  the  Consti- 
tution contemplates  that  it  may  not 
always  be  practicable  to  ascertain 
merit  and  fitness  by  examinations,  or 
to  have  these  examinations  competi- 
tive, yet  a  mere  arbitrary  declaration 
in  an  act  of  the  legislature  that  com- 
petitive examinations  of  veterans  are 
mipracticable  in  cases  where  the  com- 
pensation does  not  exceed  four  dollars 
per  day,  is  in  plain  violation  of  the  pro- 
visions of  the  Constitution  making 
competitive  examinations  necessary. 
It  needs  no  argument  tb  demonstrate 
that  the  rate  of  compensation  is  no  test 
of  the  practicability  of  subjecting  the 


applicant  for  the  position  to  a  com- 
petitive examination."  In  New  York, 
It  has  been  heLd  that  the  civU  service 
commission  cannot  change  the  actual 
status  of  a  position  bv  dedaring  one 
which  is  actually  confidential  not  to  be 
90,  nor  can  it  practicallv  annul  or  repeal 
a  valid  statute  by  declaring  a  position 
to  be  competitive  when  the  taw  has 
provided  otherwise,  and  the  position  is 
plainly  of  a  strictly  confidential  char- 
acter. People  V.  Lyman,  157  N.  Y. 
368,  afif'g  30  N.  Y.  App.  Div.  135. 

«  Chittenden  v.  Wurster,  152  N.  Y. 
345,  358;  People  v.  Knox,  45  N.  Y. 
App.  Div.  518.  It  was  because  the 
court  did  not  regard  the  merit  and  fit- 
ness of  persons  occupying  positions  in- 
volving confidential  relations  to  be 
capable  of  being  ascertained  by  com- 
petitive examination  that  it  si^tained 
the  exemption  of  these  positions  in 
appl^n^  the  provisions  of  the  civil 
service  law.  Chittenden  v.  Wurster, 
152  N.  Y.  345,  359.  Merit  and  fitness 
of  applicant  for  position  of  police  derk's 
assistarU  in  New  York  City,  held  to  be 
capable  of  being  determined  by  com- 
petitive examination,  especially  when 
It  appears  that  the  position  was  in  the 
competitive  class  under  former  rules. 
People  V.  Knox,  45  N.  Y.  App.  Div. 
518. 
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mining  into  which  class  of  the  civil  service  positions  belonged  was 
qiuisi  judicial  in  its  character,  and  involved  the  exercise  of  judgment. 
The  statute  directed  them  to  classify ;  it  did  not  attempt  to  specify 
the  class  into  which  positions  should  be  placed.  That  duty  was  im- 
posed upon  the  commissioners.  If  they  failed  to  perform  it  at  all, 
the  courts  could  undoubtedly  issue  mandamus  to  compel  its  perform- 
ance ;  but  under  the  rule  that  a  writ  of  mandamus  cannot  control  the 
exercise  of  discretion,  they  could  not  be  compelled  by  the  issuance  of 
that  writ  to  revise  the  exercise  of  their  discretion  and  change  a  clas- 
sification already  made.^  Carried  to  its  logical  conclusion,  the  adop- 
tion of  this  principle,  without  qualification,  would  either  deprive 
the  courts  of  all  control  over  the  action  of  the  civil  service  commis- 
sioners, and  make  the  latter  the  final  arbiters  of  the  question  of  the 
practicability  of  competitive  examination  under  the  mandate  of  the 
Constitution,  or,  treating  the  action  of  the  commissioners  as  judicial 
in  its  nature,  would  subject  all  its  action  in  this  respect  to  review  by 
the  courts  at  the  instance  of  any  person  feeling  aggrieved.  In  an- 
other and  stiU  later  case,  the  Court  of  Appeals  reconsidered  its  de- 
termination, and  undertook  to  define  the  conditions  under  which  the 
courts  are  justified  in  interfering  with  and  controlling  the  action  of 
the  commissioners  for  the  purpose  of  preventing  violations  of  the 
constitutional   mandate.'    It  has    held  that  if  it  should  appear 

*  People  V,  Collier,  175  N.  Y.  196,  tive  class,  the  court  expressly  held  that 
rev'g  79  N.  Y.  App.  Div.  636 ;  People  the  writ  of  certiorari  was  not  the  i>roper 
V.  BueimiltoD,  98  N.  Y.  App.  Div.  59.  remedy,  and  that  the  determination  of 
See  also  Matter  of  Donovan  v.  Cantor,  the  civil  service  commissioners  in  clas- 
89  N.  Y.  App.  Div.  50.  sifying  the  position  to  which  the  re- 

*  People  V.  Collier,  175  N.  Y.  196,  lator  aspired  was  in  no  sense  judiciid. 
supra,  was  an  appeal  from  orders  grant-  CtiUen,  C.  J.,  said :  "  It  seems  to  me 
ing  writs  of  mandamua  requiring  the  that  the  determination  of  the  civil  ser- 
State  civil  service  commissions  to  place  vice  commissioners  in  classifying  the 
positions  held  by  the  relators  in  the  position  to  which  the  relator  aspired 
exempt  class.  The  court  held  that,  as  was  in  no  sense  a  judicial  one.  .  .  . 
the  action  of  the  commission  in  classi-  I  admit  that  the  propriety  of  classif3dng 
fying  the  pK)sitions  of  the  relators  was  this  office  as  competitive  or  non-com- 
quasi  judicial  in  its  character  and  in-  petitive  involves  m  a  high  degree  the 
volving  the  exercise  of  judgment,  man-  exercise  of  judgment,  but  the  judgment 
damus  was  not  the  appropriate  remedy  is  that  of  the  legislative  or  executive 
to  correct  its  action.  This  ruling  of  officer  rather  thui  that  of  the  judge, 
necessity  led  to  the  conclusion  that  the  Its  proper  determination  involves  con- 
relator'sremedy,  if  any,  for  an  improper  siderations  which  cannot  well  be  the 
classification  was  by  writ  of  certiorari,  subject  of  judicial  inquiry.  I  do  not 
—  a  writ  which  is  issued  only  to  bodies  assert  that  the  action  of  the  conmiis- 
exercising  jiLdidal  functions.  But  in  sioners  in  failing  to  so  place  offices 
People  V.  Mc Williams,  185  N.  Y.  92,  which  should,  under  the  constitutional 
supra,  where  a  writ  of  certiorari  was  provision,  be  placed  in  the  competitive 
awarded  to  review  the  proceedings  class,  is  not  subject  to  control.  •  .  . 
of  the  civil  service  commission  of  the  Yet,  if  the  action  of  the  civil  service 
city  of  Buffalo,  in  classifying  the  posi-  commission  is  to  be  reviewed  by  cer- 
tion  of  battalion  chief  in  the  fire  de-  tiorari,  there  seems  to  be  no  escape 
partment  of  that  city  in  the  competi-  from  the  conclusion  that  ultimately 
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that  there  was  a  plain  violation  by  the  commission  of  its  duty  to 
classify  as  competitive  an  office  which  was  clearly  and  manifestly  so, 
there  should  be  a  remedy  in  the  courts.  But  there  is  necessarily  a 
large  debatable  field  as  to  cases  within  which  there  will  be  great 
differences  of  opinion,  even  among  the  most  intelligent  and  fair- 
minded  men,  and  as  to  this  field  the  judgment  of  a  court  should  not 
be  substituted  for  that  of  the  commissioners.  The  action  of  the  civil 
service  conmiission  is  subject  to  judicial  control;  but  that  control  is  a 
limited  and  qualified  one  to  be  exercised  by  mandamus.  If  the  posi- 
tion is  clearly  one  properly  subject  to  competitive  examination,  the 
commissioners  may  be  compelled  to  so  classify  it.  On  the  other 
hand,  if  the  position  be,  by  statute  or  from  its  nature,  exempt  from 
examination  and  the  action  of  the  commission  be  palpably  illegal, 
the  commission  may  be  compelled  to  strike  the  position  from  the 
competitive  or  examination  class,  though  in  such  case  redress  by 
w/indamvs  would  often  be  unnecessary,  as  a  valid  appointment 
could  be  made  notwithstanding  the  classification.  But  where  the 
position  is  one  as  to  the  proper  mode  of  filling  which  there  is  fair  and 
reasonable  ground  for  difference  of  opinion  among  intelligent  and 
conscientious  officials,  the  ojction  of  the  commission  should  stand, 
even  though  the  courts  may  differ  from  the  commission  as  to  the 
wisdom  of  the  classification.  In  other  words,  if  the  classification 
of  the  commission  clearly  violates  the  Constitution  or  the  statute, 
mandamus  should  issue  to  correct  the  classification.    If  the  action 


the  classification  of  every  officer  or 
employee  in  the  service  of  the  State,  or 
its  poutical  subdivisions,  must  be  de- 
termined by  this  court,  for  if  the  clas- 
sification presents  a  question  of  law 
reviewable  by  the  Supreme  Court,  that 
question  survives  in  tnis  court.  Surely 
such  a  result  was  never  contemplated 
by  the  framers  of  the  Constitution,  or 
by  the  l^islature  when  it  enacted  the 
civil  service  laws.  It  would  cast  upon 
the  courts  a  burden  which  would  not 
only  be  difficult  for  them  to  bear,  but 
which  they  are  by  no  means  the  officers 
best  quaUned  to  discharge.  The  proper 
classincation  of  a  part  of  the  civil  ser- 
vice depends  in  no  small  degree  on  the 
practical  operation  of  the  classification. 
A  priori  arguments  must  often  yield  to 
actual  experience.  Take  the  present 
case.  If  we  should  affirm  the  action  of 
the  civil  service  commission  and  it 
should  appear  in  the  future  that  the 
classification  failed  to  secure  compe- 
tent officers,  surely  the  classification 


should  be  chanjged.  Should  the  action 
of  the  commission  be  again  brought  be- 
fore us  f6r  review?  It  appears  that  in 
some  of  the  cities  of  the  state  similar 
offices  to  that  sought  by  the  relator  are 
filled  by  competitive  examinations,  and 
in  others  not.  If  the  question  ot  the 
classification  is  always  a  judicial  one, 
then  there  must  be  the  same  classifica- 
tion everywhere,  for  there  must  be  at 
least  some  degree  of  finality  in  judicial 
determinations.  ...  If  the  classifica- 
tion of  the  commission  clearly  violates 
the  Constitution  or  the  statute,  manda- 
mus should  issue  to  correct  the  classifi- 
cation. If  the  action  of  the  commission 
is  not  palpably  iU^al,  the  court  should 
not  intervene.  Tne  foregoing  views 
lead  to  a  retraction  of  those  expressed 
by  us  in  People,  ex  rel.  Sims,  v.  Collier 
a75  N.  Y.  196),  where  we  held  that 
the  remedy  was  not  by  mandamuSf  but 
by  certiorari."  See  Index,  Certiorari, 
Mandamus,  as  to  respective  functiona 
of  these  ^rits. 


Digitized  by 


Google 


§  403  CONPTOENTIAL  POSITIONS  701 

of  the  commission  is  not  palpably  illegal,  the  com!  should  not 
intervene.* 

I  §  403.  Oonfidential  PositionB;  Rule  in  New  York.  —  Under  the 
view  that  as  the  constitutional  provision  of  the  State  of  New  York 
makes  competitive  examinations  mandatory  only  ''so  far  as  practi- 
cable/' the  determination  of  the  question  whether  such  an  examina- 
tion b  practicable,  presents  a  question  of  law  for  the  determination 
of  the  courts,  it  was  further  held  by  the  Court  of  Appeals  that  com- 
petitive examination  is  not  practicable  as  to  the  class  of  positions 
which  may  fairly  be  designated  as  confidential.^  During  the  nine 
years  which  elapsed  between  the  time  of  this  decision  and  the  date 
of  the  later  decisions  of  the  Court  of  Appeals/  holding  that  the  clas- 
sification of  positions  as  competitive  or  non-competitive  is  an  ad- 
ministrative function,  involving  the  exercise  of  judgment  and  discre- 
tion by  the  commissioners  and  subject  to  judicial  control  only  in  case 
of  a  manifest  violation  of  the  constitutional  mandate,  the  court  has 
many  times  considered  what  are  to  be  deemed  confidential  positiona, 
and  has  pointed  out  their  characteristics.^  In  these  decisions  it  has 
been  declared  that  positions  in  the  exempt  confidential  class  are  not 
limited  to  those  which  are  strictly  secret.  Most  of  the  public  offices 
are  conducted  openly,  and  the  citizen  has  the  right  to  know  what 
transpires.  The  strictly  secret  positions  authorized  by  law  are  com- 
paratively few,  and  are  of  less  importance  than  those  in  which  the 
appointee  is  necessarily  entrusted  with  the  performance  of  some  of 
the  executive  functions  of  his  chief.^  If  the  duties  are  not  merely 
clerical,  and  are  such  as  especially  devolve  upon  the  head  of  the 
office,  which,  by  reason  of  his  numerous  duties,  he  is  compelled  to 
delegate  to  others,  and  which,  in  their  performance,  require  skill, 
judgment,  trust,  and  confidence,  and  involve  the  responsibility  of  the 

'  People  V.  Mc Williams,  185  N.  Y.  relations  between  the  incumbent  and 

92,  rev'g  100  N.  Y.  App.  Div.   176;  his  superior  to  be  filled  according  to  the 

Matter  of  Dill  v.  Wheeler,  185  N.  Y.  rules,  or  to  so  classify  them  that  they 

106,  aff'g  100  N.  Y.  App.  Div.  155;  will    be    free.      Attorney-General    v. 

People  V.  McAdoo,    113  W.  Y.  App.  Trehy,  178  Mass.  186,  193.    In  Illinois, 

,  Div.  770.  See  also  People  v,  Adam,  an    exception  from  the  operation  of 

116  N.  Y.  App.  Div.  613.  the  statute  of  "heads  of  departments" 

"  Chittenden  v,  Wurster,  152  N.  Y.  does  not  remove  from  the  operation  of  the 

345, 359,  rev'g  14  N.  Y.  App.  Div.  483.  act  assistants  and  deputies  of  the  heads 

■  People  V,  Mc Williams,  185  N.  Y.  of  departments,  although  they  may  oc- 

92,  rev'g  100  N.  Y.  App.  Div.  176 ;  cupy  positions  of  trust  and  confidence, 

Matter  of  Dill  v.  Wheeler,  185  N.  Y.  and  may  be  charged  with  the  perform- 

106,  aff'g  100  N.  Y.  App.  Div.  155.  ance    of    the    duties   of    their  chiefs. 

*  In     Massachusetts,     the     statute  People  v.  Kipley,  171  111.  44,  74,  89. 

gives  to  the  civil  service  commissioners  *  Chittenden  v,  Wurster,  152  N,  Y. 

power  in  their  judgment  and  discretion  345,  360. 
to  require  offices  involving  confidential 
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officer  of  the  municipality  whom  he  represents,  the  position  should 
be  treated  as  confidential.^  But  this  rule  will  not  be  extended  to 
permit  the  exemption  from  examination  of  more  than  the  number  of 
appointees  actually  required  to  perform  duties  of  a  confidential  char- 
acter. The  work  of  an  office  would  have  to  be  great,  and  it  would 
have  to  distinctly  appear  that  one  could  not  discharge  the  duties  of 
the  position  in  order  to  justify  the  exemjdion  of  more  than  one? 


'  People  w.  Palmer,  162  N.  Y.  217, 
220,  rev'g  9  N.  Y.  App.  Div.  58;  Chit- 
tenden V.  Wurster,  152  N.  Y.  346,  360. 
In  Chittenden  v.  Wurster,  152  N.  Y. 
346,  369,  speaking  of  the  practicability 
of  competitive  examination  for  confi- 
dential   positions,    Haighty    J.,    said: 
"We  have  carefully  read  the  evidence 
in  this  case,  and  not  a  word  have  we 
found  tending  to  show  that  a  competi- 
tive examination  is  practicable  for  a 
position  where  the  appointee  is  to  receive, 
oven,  read,  and  ansioer  the  letters  of  his 
chief,  where  he  is  to  counsel  and  advise 
him  with  reference  to  the  conduct  and 
management  of  his  office,  sign  his  name 
to  checks  and  toarrants,  coUect  and  pay 
out  his  money,  have  the  combination  of 
his  safe,  and  the  custody  and  control  of 
its  contents.    A  candidate  may  be  ever 
80  competent  and  still  lack  many  of  the 
necessaiy  elements  of  a  trustworthy 
officer ;  he  ma^  be  ever  so  learned  and 
still  lacking  in^udgment  and  discretion ; 
he  may  be  discreet  and  still  without 
character;   he  may  be  honest  and  yet 
meddlesome,  and  a  person  in  whom  you 
could  not  confide.    To  our  minds  the 
framers  of  the  Constitution  or  of  the 
statutes    never    contemplated    or   in- 
tended that  a  competitive  examination 
was  practicable  for  such  a  position.'' 
It  has  been   held  that  the  (question 
whether  a  position  is  confidential  is  to 
be  determined  by  the  relation  of  the 
holder  to  his  immediate  superior  who 
has  power  to  appoint  and  remove  him, 
and  not  to  the  nead  of  the  department 
to  whoni  such  superior,  e.  a.,  a  deputy, 
may  be  subordinate.    People  v.  Dalton, 
168  N.  Y.  204,  aff'g  34  N.  Y.  App.  Div. 
6.    Where  the  duties  to  be  performed 
by  the  derk  of  the  police  court  of  a  city 
are  specified  in  detail  by  statutory  en- 
actments, and  the  police  justice  has  no 
power  to  determine  these  duties,  and 
his  statutory  duties  consist  of  admin- 
istering oaths,  taking  depositions,  ad- 
journing proceedings  in  the  absence  of 
the  justice,  giving  a  bond  to  the  city 
for   faithful    performance,  keeping    a 
record  of  the  proceedings,  filing  and 


preserving  papers  and  receiving  and 
paying  over  to  the  city  treasurer  all 
costs  and  fines,  the  office  of  clerk  of  the 
police  court  is  not  a  confidential  office, 
and,  hence,  is  not  exempt  from  classifi- 
cation in  the  competitive  schedule  of 
municipal  civil  service  regulations,  or 
from  the  constitutional  provisions  giv- 
ing a  preference  to  veterans.  People 
V.  Tobey,  153  N.  Y.  381,  modifying  8 
N.  Y.  App.  Div.  4G8,  17  N.  Y.  App. 
Div.  621. 

»  Chittenden  v.  Wurster,  152  N.  Y. 
345,    360.      The    question    whether   a 
position  is  confidentud  in  its  nature  may 
arise  not  onlv  under  the  provisions  of 
civil  service  laws,  for  the  classification 
of  offices  and  positions,  but  also  under 
provisions  of  these  statutes,   and  of 
Veterans'   Act  and   other  enactments 
excepting  confidential  positions   from 
restnctions  upon  the  power  to  remove 
summarily  and  without  motive.    There 
does  not  seem  to  be  any  substantial 
difiference    in    the    rules    applied    in 
determining    the    character    of     the 
position  under  the  different  statutes. 
Confidential  positions.    The  follow- 
ing positions  have  been  hdd  to  be  con- 
fidential   in   their   nature   and   either 
exempt  from  competitive  examination, 
or  protected  against  summary  removal 
under  the  Veterans'  Acts,  and  other 
statutes,  limiting  and  restricting  the 
power  of  removal:  Assistant  vHxrrant 
derk  in  the  office  of  the  comptroller  of 
a  city,  who  was  entrusted  with  the 
care  of  bills   and  vouchers,  examina- 
tion of  bills,  verification  of  audit,  and 
delivery  of  warrants  to  the  persons 
entitled    thereto,    and    who    m     the 
absence  of    the  warrant  clerks  filled 
out    the    warrants,    &c.      People    v. 
Pahner,  152  N.  Y.  217,  rev'g  9  N.  Y. 
App.  Div.  58.     Special  agmt  in  the 
excise  department  oi  the  State.    People 
V.  Lyman,  157  N.  Y.  368,  aff'g  30  N.  Y. 
App,   Div.    136.     Subpima    server  in 
the  office  of  district  attorney.    People 
V.  Gardiner,  157  N.  Y.  520,  rev'g  33 
N.  Y.  App.  Div.  204.    Assistant  offer- 
seer  of  poor  of  a  city.     People  v,  Tracy, 
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Other  positions  in  which  competitive  examination  has  been  held 
to  be  impracticable  are  the  subordinates  of  an  officer  for  whose  errors 
or  violation  of  duty  the  officer  is  financially  responsible,  or  who  have 
personal  custody  of  public  moneys  or  public  securities  for  the  safe- 
keeping of  which  the  head  of  the  office  is  under  bond.  The  legis- 
lature may,  by  statute,  exempt  these  positions  from  competitive 
examination,  notwithstanding  a  constitutional  direction  that  such 
examinations  shall  be  required  so  far  as  practicable.^  If  the  civil 
service  commission,  which  is  given  authority  to  classify  positions 
subject  to  competitive  examination,  has  not  deemed  it  practicable 
to  determine  the  qualification  of  an  officer  by  competitive  examina- 
tion until  after  an  appointment  or  promotion  has  been  made,  an 
appointment  or  promotion  without  an  examination  b  valid,  although 


35  N.  Y.  App.  Div.  265.  Secretary  of 
ftre  department  in  New  York  City, 
having  control  of  correspondence  of 
department,  charge  of  records,  dis- 
bursement of  petty  office  expenses, 
management  oi  office  and  general 
supervision  of  the  business  of  the 
department.  People  v.  Scannell,  51 
N.  Y.  App.  Div.  360,  363.  Caurtty 
detective  appointed  by  the  district 
attorney,  whose  duties  are,  under 
direction  of  district  attorney,  to  pre- 
serve order,  to  serve  papers  and  pro- 
cess, to  examine  bencn  warrants  and 
orders  of  arrest.  People  v.  Clarke,  54 
N.  Y.  App.  Div.  588.  DeptUy  sheriff, 
who  in  fact  acts  as  turnkey  or  deputy 
sheriff  whenever  called  upon  to  do  so, 
though  he  may  be  assigned  to  take 
charge  of  the  heating  apparatus  in  a 
county  jail.  Matter  of  Blust  v. 
Collier,  62  N.  Y.  App.  Div.  478. 
Assistant  sergeant-atronns  of  board  of 
aldermen  of  New  York  City.  Matter 
of  Shaughnessy  v.  Fomes,  73  N.  Y. 
App.  Div.  462,  aff'd  on  other  grounds 
172  N.  Y.  323.  Deputy  collector  of 
aseeesments  and  arrears.  People  v. 
McFadden,  75  N.  Y.  App.  Div.  264. 
Comparison  and  index  derk  in  office  of 
register  of  deeds.  People  v.  Hamilton, 
98  N.  Y.  App.  Div.  59.  As  to  employees 
in  office  of  register  of  deeds,  generally, 
see  People  v.  Collier,  78  N.  Y.  App.  Div. 
620,  rev'd  on  other  groimds  175  N.  Y. 
196. 

Nortrconfdential  positions.  The  fol- 
lowing positions  have  been  held  not 
to  be  confidential  in  their  nature  under 
these  statutes :  Clerk  of  police  court  of 
Syracuse.  People  v.  Tob^y,  153  N.  Y. 
381,  modifying  8  N.  Y.  App.  Div.  468, 


8.  c.  17  N.  Y.  App.  Div.  621.  Assist- 
ant to  derk  of  police  court  in  New  York 
City.  People  v,  Knox,  45  N.  Y.  App. 
Div.  518.  Clerks  of  the  board  of  audit 
performing  services  wholly  of  a  public 
character  and  bearing  no  personal 
relations  to  any  member  of  the  board. 
People  V.  Sutton,  88  Hun  (N.  Y.).  173. 
Assistant  examiner  in  office  en  the 
commissioners  of  accoimts  in  New 
York  aty.  People  v.  Hertle,  46  N.  Y. 
App.  Div.  505.  Dock  master  entrusted 
b;^  the  board  of  dock  commissioners 
with  the  collection  of  certain  moneys. 
People  V.  O'Brien,  9  N.  Y.  App.  Div. 
428.  Collector  of  market  fees.  People 
V.  Coler,  31  N.  Y.  App.  Div.  523,  aff'd 
157  N.  Y.  676.  Water  registrar  whose 
duty  it  is  to  supervise  the  annual  rolls 
for  water  taxes,  &c.,  the  bills  for  the 
same,  and  the  receipt  and  collection  of 
moneys  paid.  People  v.  Dalton,  41 
N.  Y.  App.  Div.  458,  aff'd  160  N.  Y. 
686. 

'  Chittenden  v.  Wurster,  152  N.  Y. 
345,  361.  See  also  People  v.  McFadden, 
75  N.  Y.  App.  Div.  264;  People  v. 
Coler,  31  N.  Y.  App.  Div.  523,  aff'd 
157  N.  Y.  676;  People  v.  Dalton,  41 
N.  Y.  App.  Div.  458,  aff'd  160  N.  Y. 
686.  In  New  York,  it  has  also  been 
the  generally  accepted  doctrine  that 
as  to  ^  positions  of  laborers  and  day 
vxjrkmen  employed  in  ordinary  manual 
labor  J  it  is  not  practicable  to  determine 
merit  and  fitness  by  competitive  ex- 
aminations, and  imder  the  Constitution 
and  statutes  such  persons  are  properly 
classified  in  the  non-competitive 
schedules.  People  v.  DaJton,  49  N.  Y. 
App.  Div.  71,  aff'd  163  N.  Y.  556. 
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thereafter  the  commission  has  determined  that  a  competitive  ex- 
amination is  practicable,  and  has  provided  for  the  examination  of 
candidates.^ 


§  404.  Exempt  Positions;  Heads  of  Departments,  Deputies,  etc. — 
The  heads  of  departments,  and  also  in  some  cases  their  depu- 
ties, are,  either  expressly  or  by  necessary  implication,  excepted  from 
the  operation  of  the  provisions  of  civil  service  and  other  laws 
regulating  the  appointment  to  and  removal  from  offices  and 
positions  in  the  municipal  service.^  Founded  upon  the  analogy 
of  the  State,  the  charters  of  cities  frequently  divide  the  principal 
departments  into  the  executive  (at  the  head  of  which  is  the  mayor) 
and  the  legislative  departments  (which  is  composed  of  the  common 
council  or  board  of  aldermen),  but  the  meaning  of  the  words  "head 
of  any  principal  department  in  a  city  "  when  used  in  a  statute  regu- 
lating appointment  to  or  removal  from  office  is  not  to  be  restricted 
to  this  primary  division  of  powers.'  Without  attempting  to  state 
exhaustively  the  meaning  of  the  phrase,  it  may  be  said  to  denote 


^  Matter  of  Sugden  v.  Partridge, 
174  N.  Y.  87,  96,  rev'g  78  N.  Y.  App. 
Div.  644;  Chittenden  v.  Wurster,  152 
N.  Y.  345,  362.  See  also  People  v. 
Wilson,  12  N.  Y.  Misc.  174,  aflPd  146 
N.  Y.  401 ;  People  v,  Roberts,  91  Hun 
(N.  Y.),  101,  afifd  148  N.  Y.  360. 

'  Illinois.  An  exception  from  the 
operation  of  the  statute  of  "heads  of 
departments''  does  not  remove  from 
the  operation  of  the  act  ciasistanta  and 
deputies  of  the  heads  of  departments, 
although  they  mav  occupy  positions  of 
trust  and  conficience,  and  may  be 
charged  with  the  performance  of  the 
duties  of  their  chiefs.  People  v,  Kipley, 
171  111.  44,  74,  89.  A  statute  in  New 
York  which  provides  that  all  veterans 
"now  in  the  service"  of  a  municipal 
corporation  shall  be  retained  therein 
ana  shall  not  be  removed  except  for 
cause,  is  limited  in  its  operation  to 
suboidinate  positions,  and  does  not 
apply  to  the  heads  of  departments  who 
are  directly  appointed  by  the  mayor. 
People  V,  Morton,  148  N.  Y.  156,  162; 
People  V,  Van  Wyck,  157  N.  Y.  495, 
aflf'g  33  N.  Y.  App.  Div.  318;  People 
V.  England,  16  N.  Y.  App.  Div.  97; 
People  V.  Trustees  of  Saratoga  Springs, 
35  N.  Y.  App.  Div.  141,  aflfM  159  nTy. 
568;  Murray  v.  New  York,  60  N.  Y. 
App.  Div.  541. 

■  Attorney-General  v,  Trehy,  178 
Mass.  186,  194.    Quare,  Is  the  legis- 


lative body  of  a  city  a  department? 
It  has  been  held  that  statutes  provid- 
ing that  any  clerk  or  employee  of  any 
diriment  of  a  city  whose  position  or 
employment  may  be  abolished  by  the 
abolition  of  any  department  or  its  con- 
solidation with  another,  shaU  be  rein- 
stated in  the  same  or  similar  position 
or  employment  in  another  department, 
do  not  apply  to  the  legislative  body  of 
a  city  having  power  to  elect  its  own 
officers  and  attendants,  and  the  ap- 
pointees of  a  board  of  aldermen  to 
Cltions  in  the  office  of  the  clerk  of  the 
rd  of  aldermen  are  not  governed  by 
its  provisions.  Matter  of  Shaughnessy 
V.  Fomes,  172  N.  Y.  323,  aff'g  73  N.  Y. 
App.  Div.  462.  The  provision  of  the 
New  York  Civil  Service  Law  dividing 
the  civil  service  of  the  State  and  cities 
into  the  classified  and  unclassified 
service,  and  declaring  that  the  im- 
classified  service  shall  comprise  "all 
legislative  officers  and  employees, "  in- 
cludes in  its  operation  the  officers  and 
employees  of  the  legislative  bodies  of 
cities,  i.  e.f  the  council  or  board  of 
aldermen,  and  the  position  of  clerk  in 
the  office  of  clerk  of  the  board  of  alder- 
men of  New  York  City  is  a  l^islative 
position,  belonging  to  the  unclaasified 
service,  and  may  be  filled  without  a 
competitive  examination.  People  «• 
Scully,  56  N.  Y.  App.  Div.  302. 
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the  heads  of  the  departments  mto  which,  either  by  express  pro- 
vision or  by  the  customary  and  general  and  long-continued 
method  of  transacting  the  business  of  the  municipaUty,  the  officers, 
employees,  and  agents  of  the  city  have  been  divided.*  The  idea  con- 
veyed by  the  term  is  that  the  head  of  the  department  is  not  sub- 
ordinate to  or  controlled  by  any  superior  officer,  except  possibly 
such  powers  of  general  supervision  and  control  as  may  be  vested 
in  and  exercised  by  the  mayor  and  council  as  the  heads  and  general 
representatives  of  the  city.^ 


^  The  exception  of  ''heads  of  any 
principal  department"  contained  in 
the  Illinois  Civil  Service  Act  refers  to 
the  chief  office  in  each  principal  de- 
partment as  such  office  existea  under 
city  ordinances  in  force  when  the  act 
was  passed.  Neither  under  this  ex- 
ception nor  under  the  exception  of 
officers  **  whose  appointment  is  subject 
to  confirmation  by  the  city  council" 
can  the  number  of  exemptions  be  in- 
creased by  ordinances  of  tne  city  coun- 
ciL  Deputies  in  control  dunns  the 
absence  of  the  chief,  and  haying  chaive 
of  hiring  men  ana  exi>endin^  pubfic 
money^  although  next  in  position  to 
the  cnief  and  having  confiaential  and 
business  relations  with  him,  are  not 
exempt.  People  v,  Kipley,  171  111.  44. 
It  has  been  said  that  the  term  ''de- 
partment" and  "head  of  department" 
m  the  provisions  of  the  New  York  City 
Charter  regulating  the  discharge  of 
regular  clerks,  &c.,  only  includes  the 
regular  admimstrative  departments  of 
the  city  as  enumerated  in  the  charter. 
Hence  the  coroners  of  the  respective 
boroughs  not  being  the  heads  of  ad- 
ministrative departments,  although 
now  borough  officers,  are  not  limited 
thereby  in  exercising  the  power  of  re- 
moving clerks  in  their  offices.  People 
V.  Scholer,  94  N.  Y.  App.  Div.  282, 
aflf'd  179  N.  Y.  602.  See  ante,  chap.  i. 
§  26.  The  heads  of  departments  who 
are  within  such  statutory  provisions 
are  the  heads  of  city  departments,  and 
not  the  heads  of  offices  within  the  city 
charged  with  the  performance  of  a  duty 
which  properly  belongs  to  the  State. 
Commissioner  of  jurors  in  New  York 
City  held  to  be  an  office  which  did  not 
relate  to  the  municipal  government  of 
the  city,  and  not  to  be  a  department 
of  the  city  within  the  meaning  of  a 
statute  regulating  removals  in  the  city 
departments.  People  v.  Plimley,  1 
N.  Y.  App.  Div.  468. 


«  People  V.  Van  Wyck,  157  N.  Y. 
495,  606.  In  People  v.  Van  Wyck,  157 
N.  Y.  496,  604,  where  the  court  held 
that  a  member  of  the  board  of  assessors 
in  New  York  City  did  not  occu w  a  sub- 
ordinate position,  Parkej\  C.  J.,  said: 
"The  incumbent  of  the  office  of  assessor 
is  inferior  in  rank  to  that  of  the  mayor 
by  whom  he  is  appointed,  but  he  is  not 
subject  to  the  direction  of  the  mayor, 
or  to  any  one  else,  in  the  dischaige  of 
the  very  important  and  quasi  judicial 
duties  pertaining  to  his  office.  His 
duties  are  enjoined  by  statute,  and  are 
within  a  smaller  compass  than  those 
placed  upon  the  mayor  by  the  same 
act,  but,  within  the  limits  defined  by 
the  statute  for  each  officer,  the  one  is 
not  more  independent  in  the  discharge 
of  his  duty  than  the  other."  After  re- 
ferring to  the  fact  that  another  board 
had  power  to  revise  the  assessments  as 
made  by  the  board  of  assessors,  the 
learned  chief  judge  proceeded:  "The 
test  by  which  to  determine  whether 
they  are  subordinates  is  not  whether 
a  review  of  such  of  their  determinations 
as  are  qucLsi  judicial  may  be  had,  but 
whether,  in  the  performance  of  their 
various  duties,  they  are  subject  to  the 
direction  and  control  of  a  superior 
officer,  or  are  independent  officers, 
subject  only  to  such  directions  as  the 
statute  gives." 

Members  of  the  hoard  of  health  of  a 
village  are  heads  of  department,  and 
not  subordinates,  and  are  not  protected 
from  summarv  removal  by  the  New 
York  Veterans'  Act.  People  v.  Trustees 
of  Saratoga  Springs,  35  N.  Y.  App.  Div. 
141,  afif'd  159  N.  Y.  568.  Overseers  of 
poor  held  to  be  head  of  department,  and 
city  almoner  to  be  a  subordinate  under 
them  and  subject  to  classification  for 
appointment.  Attorney-General  v. 
Trehy,  178  Mass.  186.  Assistant  over- 
seer of  the  poor  of  city  held  to  be  a 
deputy,  and  not  protected  from  sum- 
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§405.  Subordinate  PositioziB;  Laborers.  —  In  contradistinction 
to  the  heads  of  departments  ordinary  laborers  or  day  workmen 
are  not  required  to  pass  competitive  examinations.^  Similarly, 
statutes  which  prohibit  the  discharge  of  persons  holding  positions 
by  appointment  in  the  municipal  service,  except  for  cause  and  after 
notice  and  a  hearing  or  otherwise  restrict  the  power  of  removal, 
are  by  their  terms  usually  construed  to  have  no  applicability  or 
operation  upon  laborers  or  day  workmen.* 

maiy  removal  by  the  New  York  Veter-  labor  class  in  cities  shall  be  filled  by 
ans'  Act.  People  v.  Tracy,  35  N.  Y.  appointment  from  lists  of  applicants 
App.  Div.  265.  The  position  of  bridge  registered  by  the  mimicipal  commis- 
commiasumer  for  the  construction  of  a  sions.  Preference  in  employment  from 
bridge  over  the  E^t  River  is  not  a  sub-  such  list  shall  be  given  according  to 
ordinate  position  contemplated  by  the  date  of  application.  There  shall  be 
New  York  Veterans'  Act,  and  therefore  separate  lists  of  applicants  for  different 
is  not  within  the  protection  of  that  kinds  of  labor  or  employment,  and  the 
act.  People  v,  Nixon,  158  N.  Y.  221,  commissions  may  establish  separate 
aff'g  32  N.  Y.  App.  Div.  513.  Deputy  labor  lists  for  various  institutions  and 
tax  commissioner  neld  to  be  excepted  departments.  Where  the  labor  service 
from  operation  of  Veterans'  Act  by  pro-  in  any  department  or  institution  ex- 
vision  therein  declaring  that  it  should  tends  to  separate  localities  the  com- 
not  be  construed  to  apply  to  the  posi-  missions  may  provide  separate  r^is- 
tion  of  private  secretary,  cashier,  or  tration  lists  for  each  district  or  locality, 
deputy  of  any  official  or  department.  The  commission  shall  require  an  appu- 
People  V.  Wells,  176  N.  Y.  462,  rev'g  cant  for  registration  for  the  labor  eei^ 
87  N.  Y.  App.  Div.  270.  vice  to  furnish  such  evidence  or  pass 
^  Under  the  mandate  of  the  New  such  examination  as  they  may  deem 
York  Constitution  that  appointments  proper  with  respect  to  his  age,  residence, 
and  promotions  in  the  civil  service  physical  condition,  ability  to  labor, 
should  be  made  according  to  merit  skill,  capacity,  and  expenence  in  the 
and  fitness  to  be  ascertained  so  far  as  trade  or  employment  for  which  he 
practicable  by  competitive  examinap-  applies."  The  civil  service  acts  are  not 
tions,  it  has  been  the  generally  accepted  intended  to  protect  and  continue  in 
doctrine  that  as  to  the  positions  of  employment  persons  who  are  engaged 
laborers  and  day  workmen,  perform-  temporarily  in  the  performance  of  the 
ing  ordinary  manual  labor,  it  was  not  work  as  the  exigencies  of  the  case  re- 
praeticable  to  employ  competiHve  ex-  quire  for  a  per  diem  compensation. 
amination  in  order  to  determine  fitness,  Hoggett  v.  Mt.  Vernon,  36  N.  Y.  App. 
and  such  persons  have  usually  been  Div.  374.  Stream  cleaner  in  water 
classified  in  the  non-competitive  sched-  department  of  New  York  City  held  to 
ules.  People  v.  Dalton,  49  N.  Y.  App.  be  a  laborer  and  day  workman,  and 
Div.  71,  aff'd  163  N.  Y.  556.  By  the  as  such  not  subject  to  competitive 
New   York  Civil  Service  Law  (LAyis,  examination.      People   v.    Dalton,  49 

1899,  chap.  370,  as  amended  by  Laws,  N.  Y.  App.  Div.  71,  aff'd  163  N.  Y. 

1900,  chaps.  6  and  675,  Laws,  1902,  556. 

chaps.  270  and  355,  and  Laws,  1904,        *  Uniformed  force  of  street-cleaning 

chap.  697),  the  municipal  civil  service  department  of  New  York  City  held  not 

commission  of  each  city  is  siven  power  to  occupy  "positions  by  appointment 

to  prescribe  and  enforce  rules  "for  the  receiving  a  salary"  within  the  meaning 

registration  and  selection  of  laborers  for  of  the  New  York  Veterans'  Act.   People 

employment  therein,  not  inconsistent  v.  Waring,  1  N.  Y.  App.  Div.  594,  aff'd 

witn  the  Constitution  and  the  provi-  149  N.  Y.  621 ;  People  v,  McCartney, 

sions  of  this  act."     The  statute  also  28  N.  Y.  App  Div.    138;   People    v. 

provides  that  "The  labor  class  in  cities  McCartney,  36  N.  Y.  App.    Div.   39. 

shall   include   unskilled    laborers   and  Nor  is  a  person  engaged  by  the  depart- 

such  skilled  laborers  as  are  not  included  ment  of  public  highways  to  furmsh  a 

it  the  competitive  class  or  the  non-  horse  and    wagon   and   to  drive  the 

competitive  class.     Vacancies  in  the  same  for  a  certain  sum  per  day,  a 
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Between  the  heads  of  department  on  the  one  hand  and  laborers 
employed  for  daily  wages  on  the  other,  is  to  be  found  the  class  of 
subordinate  positions  to  which  civil  service  laws  and  statutes  limit- 
ing or  restricting  the  right  to  remove  at  pleasure  have  their  natural 
application.  It  is  impossible  to  examine  these  positions  in  detail, 
although  some  of  the  decisions  on  the  subject  will  be  found  in  the 
footnotes.^ 

§  406.  Probationary  Appointments.  —  A  constUvtiorud  provision 
that  appointments  and .  promotions  in  the  civil  service  shall  be 
made  according  to  merit  and  fitness,  to  be  ascertained,  so  far  as 
practicable,  by  examinations,  which,  so  far  as  practicable,  shall 
be  competitive,  is  not  inconsistent  with  a  stattUe  which  provides  for 
appointments  for  a  probationary  period  only  before  any  absolute  ap- 

holder  of  such  a  position.     People  v.  Murray  v.  New  York,  60  N.  Y.  App. 

Redfield,  86  N.  Y.  App.  Div.  367.    An  Div.  541. 

inspector  of  regulating  and  grading  *^  Regular  derks,**  Since  1873,  there 
streets  does  not  nold  a  position  by  ap-  has  been  a  statutory  provision  pro- 
pointment.  Meyers  v.  Mayor,  &c.  of  hibiting  the  discharge  of  any  "regu- 
New  York,  69  Hun,  291.  See  also  lar  clerk"  in  the  New  York  Gty  civil 
Matter  of  Wagner  v.  Collis,  7  N.  Y.  App.  service,  except  for  cause  and  after  an 
Div.  203.  But  since  these  decisions  opportunitv  to  make  an  explanation, 
were  rendered  the  New  York  Veterans  See  Laws  or  New  York,  1873,  chap.  335, 
Act  has  been  so  amended  as  to  ex-  §  28;-  Laws  of  1882,  chap.  410,  §  48; 
pressly  include  within  its  operation  Laws  of  1897,  chap.  378,  §  1543 ;  Laws 
laborers  and  other  employees  receiving  of  1901,  chap.  466,  $  1543.  The  words 
a  per  diem  compensation.  People  v,  ''regular  clerk"  as  used  in  this  statute 
Cram,  34  N.  Y.  App.  Div.  313 ;  People  are  used  in  their  popular  sense  as  de- 
V,  Cruger,  12  N.  Y.  App.  Div.  536.  noting  one  whose  duties  are  clerical, 
*  Subordinate  positions.  Fire  mar-  —  a  person  employed  in  an  office,  pub- 
shal  in  Brooklyn  held  to  occupy  a  sub-  lie  or  private,  for  keeping  recoros  or 
ordinate  position  and  to  be  protected  accounts,  whose  business  is  to  write  or 
from  removal  by  Veterans  Act.  People  register  in  proper  form  the  transactions 
V.  Gray,  32  N.  Y.  App.  Div.  458.  of  the  tribunal  or  body  to  which  he 
Superintendent  of  outdoor  poor  of  a  belongs.  People  v.  Fire  Commissioners, 
borough  in  New  York  City  held  to  oc-  73N.  i.  437.  Supervisor  in  the  bureau 
cupy  a  subordinate  position  and  not  of  combustibles  and  assistant  to  the 
to  be  a  deputy  of  the  commissioner  of  fire  marshal  in  the  fire  department  of 
charities  within  the  meaning  of  a  pro-  New  York  Citv,  held  not  to  be  regular 
vision  excepting  deputies  from  the  pro-  clerks.  People  v.  Fire  Commissioners, 
tection  of  the  Veterans  Act.  People  v.  73  N.  Y.  437.  Superintendent  of  tele- 
Folks,  89  N.  Y.  App.  Div.  171.  City  graph  of  fire  department  held  not  to 
almoner  held  to  be  subordinate  of  over-  be  a  regular  clerk  within  this  provi- 
seer  of  poor  and  subject  to  classificap-  sion.  People  v.  Board  of  Fire  Com'rs, 
tion  under  the  Massachusetts  civil  86  N.  Y.  149.  Property  clerk  in  de- 
service  law  for  purposes  of  appoint-  partment  of  parks  neld  to  be  a  regu- 
ment  and  removal.  Attorney-General  lar  clerk  witnin  this  provision.  Van 
V,  Trehy,  178  Mass.  186.  Street  com-  Valkenburch  v.  Mayor,  Ac.  of  New 
missioner  of  a  \nllage  held  to  occupy  a  York,  49  N.  Y.  App.  Div.  208.  In- 
subordinate position,  the  board  of  spector  of  water  supply  to  shipping  in 
trustees  having  exclusive  control  and  tne  department  of  public  worloB,  held 
supervision  of  the  streets,  and  the  not  to  oe  a  "regular  clerk."  Peoples, 
commissioner  being  subject  to  the  Dalton,  34  N.  Y.  App.  Div.  302,  aff'd 
direction  and   control   of  the   board.  159  N.  Y.  235. 
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pointment  or  emploTment  shall  take  effect.  The  constitutional 
provision  plainly  implies  that  other  methods  and  tests  are  to  be 
employed  when  necessary  and  when  calculated  to  fully  ascertain 
the  merit  and  fitness  of  the  applicant.  If  a  probationary  term  or 
other  method  is  necessary  to  enable  an  appointing  officer  to  fully 
or  correctly  ascertain  the  merit  and  fitness  of  the  applicant,  the  in- 
tent of  the  provision  of  the  Constitution  is  that  it  shall  be  employed.* 
During  his  probationary  term  the  appointee  is  subject  to  the  same 
rules  as  if  he  had  been  appointed  to  a  permanent  position.  The 
statute  contemplates  a  probationary  term  or  period  of  probation 
for  a  definite  or  stated  length  of  duration  to  be  determined  in  ad- 
vance of  appointment.  The  probationary  appointee  is  to  be  secured 
an  experimental  trial  for  the  period  prescribed  by  the  law  or  rules 
made  in  pursuance  of  the  law,  and  he  is  not  to  be  condemned  before 
the  time  given  him  to  show  his  fitness  has  expired,  except  after  an 
opportunity  to  explain  and  a  hearing,  as  provided  in  the  case  of 
similar  permanent  employees.^  But  so  far  as  his  continuance  in 
office  or  employment  after  the  probationary  term  is  concerned,  he 
is  subject  to  a  discretion  vested  in  the  appointing  power  to  continue 
the  employment  or  appointment  or  not  as  he  deems  best  for  the  city's 
interests.  If  the  appointing  officer  determines,  in  good  faith,  that 
it  is  not  to  the  interest  of  the  city  that  the  term  of  the  probationer 
should  be  continued,  he  may,  at  the  expiration  of  the  probationary 
term,  discharge  him  without  a  trial  or  hearing  upon  the  ground  that 
he  has  not  shown  the  requisite  fitness  for  public  employment.' 

*  People  V,  Lyman,  157  N.  Y.  368,  after  six  months'  satisfactory  service, 

afiTg  30  N.  Y.  App.  Div.  135.  but  that  the  head  of  the  department 

"  People  V,  I&amjr,  164  N.  Y.  64,  may  complete  the  appointment  after 

afTff  49  N.  Y.  App.  Div.  125 ;  People  v.  two  months  by  certi^ing  such  com- 

Gui&oyle,61  N.  Y.App.  Div.  187.   But  pletion  to  the  commission.    Held,  that 

before  the  expiration  of  the  probation-  this  rule  did  not  delegate  to  the  head 

ary  period^  the  probationer  may  be  noti-  of  the  department  the  power  to  fix  the 

fied  that  his  services  will  not  be  required  probationary  term.     Fish  v,  McGann, 

after  his  probationary  term.    People  205  111.   179,  aff'^  107  111.  App.  538. 

V.  CJoler,  56  N.  Y.  App.  Div.  171.     In  When  the  probationer  is  a  mere  em- 

New    Yorkf   the   prooation   period   is  ployee  of  tne  cit^,  and  not  a  public 

regarded  as  a  separate  and  distinct  officer,  his  probationary  term  begins, 

term ;  it  does  not  run  into  and  became  not  at  the  date  of  the  resolution  or 

part  of  the  permanent  tenure,   and  is  order  appointing  him,  but  at  the  date 

not  includea  in  considering  right  to  when  he  accepts  the  employment  by 

promotion.     Hence,  when  appointees  actually  entering  into  the  service  of  the 

are  entitled  to  promotion  after  having  city.    Matter  of  O'Grady  v.  Low,  74 

served  for  one  year,  this  mean^>  service  N.  Y.  App.  Div.  246. 
for  one  year  from  the  time  when  the        ■  Matter  of  Murray,  18  N.  Y.  App. 

permanent  tenure  began.     People  v.  Div.  337,  aff'd  155  N.  Y.  628.    See  also 

McAdoo,   110  N.  Y.  App.   Div.  740,  People  v.  Lyman,  30  N.  Y.  App.  Div. 

aff'd  184  N.  Y.  575.    The  minoia  civil  135,  aff'd  on  other  grounds  157  N.  Y. 

service  rules  provided  that  the  appoint-  368.     In  New  Yorkf  retention  in  ser- 

ment  of  probationers  shall  be  complete  vice  after  the  end  of  the  probationary 
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§  407.  PromotioiiB.  —  In  the  practical  working  of  the  civil 
service  laws,  vacancies  in  positions  which  are  subject  to  examina- 
tion are  usiudly  filled  by  promotion^  from  a  lower  grade  in  the  same 
department,  the  candidates  for  promotion  being  frequently,  if  not 
generally,  required  to  pass  a  competitive  examination  open  to  all 
incumbents  and  employees  holding  positions  in  the  lower  grade.^ 


term  is  expressly  declared  to  be  equiva- 
lent to  a  permanent  appointment. 
See  People  v,  De  Forest,  83  N.  Y.  App. 
Div.  410.  In  Illinois,  probationers  can 
only  be  dismissed  from  service  with 
the  consent  of  the  civil  service  com- 
missioners. Fish  V,  McGrann,  205  111. 
179,  aff'g  107  DL  App.  538.  Suspension 
of  the  officer  pending  the  hearing  of 
ohar^  against  him,  interrupts  the 
runmng  of  the  probationary  pteriod, 
and  the  officer  may  be  removed  in  the 
manner  prescribea  for  probationers, 
although  a  decision  is  not  rendered 
until  after  the  time  when  the  pro- 
bationary period  would  otherwise  have 
expired.  Blake  v.  Lindblom,  225  IlL 
555.  A  charter  provision  conferring 
upon  the  mavor  an  absolute  power  of 
removal  of  all  officers  appointed  by 
him  during  the  first  six  months  of  their 
respective  terms,  and  limiting  removals 
thereafter  to  cause  after  notice  and 
trial,  is  available  to  the  successor  of  the 
mayor  actually  making  the  appoint- 
ment. A  person  ap(>oiated  to  office  for 
a  second  term  is  subject  to  the  absolute 
power  of  removal  during  the  first  six 
months  thereof.  MoLellan  v.  Marine, 
98  Md.  53. 

*  Under  the  provision  of  the  New 
York  Constitution  requiring  promotions 
to  be  made  according  to  merit  and 
fitness  to  be  ascertained  so  far  as 
practicable  by  competitive  examina- 
tion, it  has  been  said  that  vacancies 
can  be  filled  by  promotions  from  those 
occupying  a  lower  grade  in  the  depart- 
ment, and  that  it  is  not  necessary  that 
the  position  should  always  be  thrown 
open  to  persons  not  in  the  service. 
Per  CuUei},  C.  J.,  in  Hale  v.  Worstell, 
185  N.  Y.  247,  255.  lUinais,  Under 
the  Civil  Service  Act  of  this  State, 
vacancies  in  the  higher  grades  of  service 
are  required  to  be  nlled  on  examination 
for  promotion  from  the  immediately 
lower  grade.  Such  vacancies  cannot 
be  filled  by  an  original  competitive 
examination  open  to  every  one.  Ptacek 
V.  People,  194  III.  125,  aflPg  94  111.  App. 
571.  In  New  York,  in  keeping  with 
the  principle  that  certification  by  the 


civil  service  commission  of  a  single 
person  as  eligible  for  appointment  in 
effect  deprives  the  local  authorities  of 
their  power  of  appointment  in  viola- 
tion or  the  Constitution  (ante,  chap,  iv, 
§  101 ;  People  v.  Mosher,  163  N.  YT  32), 
the  local  authorities  cannot  be  compelled 
to  promote  the  person  certified  by  the 
commission  as  standing  highest  on  an 
examination.  People  v.  McAdoo,  110 
N.  Y.  App.  Div.  432.  Although  there 
is  a  constitutional  provision  requiring 
promotions  to  be  made  ''according  to 
merit  and  fitness  to  be  ascertained,  so 
far  as  practicable,  by*  examination," 
the  civil  service  commission  is  not  pre- 
cluded from  adopting  a  rule  rei^uiring 
service  for  at  least  six  months  m  the 
grade  immediately  below  that  to 
which  promotion  is  sought  as  a  condi- 
tion for  admission  to  an  examination 
for  promotion.  Matter  of  Ricketts,  111 
N.  Y.  App.  Div.  669.  When  appointees 
are,  by  statute,  given  the  right  to  pro- 
motion after  one  year's  service,  this 
means  service  for  one  year  after  a 
permanent  appointment  and  not  for 
one  year  from  the  commencement  of 
the  probationary  term.  People  v. 
McAcfoo,  110  N.  Y.  App.  Div.  740, 
aff'd  184  N.  Y.  575.  Duty  to  place 
holders  of  teacher's  certificate  of  a 
specified  ^rade  on  the  special  list  of 
those  eligible  for  promotion,  held  to 
be  mandatory  under  the  terms  of  the 
statute.  Matter  of  Brooklyn  Teachers' 
Assoc.,  85  N.  Y.  App.  Div.  47,  afif'd 
176  N.  Y.  564. 

A  statute  which  declares  that 
roundsmen  and  patrolmen  detailed  to 
the  detective  bureau  of  the  police  force 
shall  be  known  as  detective  sergeants, 
and  that  they  shall  not  be  reduced  in 
rank  or  salary  except  in  the  manner 
provided  by  law  for  sergeants  and 
other  police  officers,  does  not  conflict 
with  a  constitutional  provision  ^  re- 
cjuiring  appointments  and  promotions 
in  the  civil  service  of  cities  to  be  made 
according  to  merit  and  fitness,  to  be 
ascertained  so  far  as  practicable  by 
competitive  examinations,  since  the 
statute  does  not  create  a  new  office  and 
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Constitutional  or  statutory  provisions  that  appointments  and  pro- 
motions in  the  civil  service  shall  be  made,  when  practicable,  upon 
competitive  examination,  do  not  supersede  or  annul  authority  con- 
ferred by  statute  upon  local  authorities  to  promote  ofiBcers  or  em- 
ployees, e.  g.,  members  of  the  police  force,  for  special  and  particuLar 
ads  of  heroism.  Such  constitutional  and  statutory  provisions  are 
not  intended  to  affect  or  modify  statutes  authorizing  the  appointing 
authorities  to  promote  officers  and  employees  as  a  reward  for  ex- 
ceptional heroism  and  bravery  in  the  performance  of  their  duties.* 
A  promotion  is  an  advancement  to  a  higher  position,  an  elevation, 
a  preferment.  Under  the  provisions  of  the  New  York  Constitution 
promotions  under  the  guise  of  a  transfer  are  evasions  and  illegal;  if 
the  practical  working  of  the  civil  service  requires  a  transfer  of  one 
engaged  therein,  such  transfer  can  only  be  made  when  it  does  not 
in  fact  constitute  a  promotion.' 

Change  of  grade,  and  not  a  mere  increase  in  the  salary  within  the 
limits  fixed  for  the  grade,  constitutes  a  promotion  within  the  meaning 
of  the  civil  service  law.  If  maximum  and  minimum  salaries  are 
prescribed  for  the  grade  to  which  the  officer  or  employee  is  appointed, 
the  head  of  the  department  may  grant  an  increase  of  salary  within 
the  prescribed  maximum  without  examination,  although  it  has  hap- 
pened that  the  salary  hitherto  received  is  that  prescribed  for  a  lower 
grade.'  But  an  increase  of  salary  beyond  the  limit  fixed  for  the 
grade  in  which  the  office  is  classified  by  the  civil  service  commission 
is  a  change  of  grade,  and  constitutes  a  promotion  which  can  only 
be  made  by  complying  with  the  requirements  of  the  civil  service 
law  and  rules  made  pursuant  thereto.* 

then  fill  it,  but  only  applies  to  and  meaning  of  the  civil  service  law. 
defines  the  status  of  persons  holding  People  i^.  Tully,  108  N.  Y.  App.  Div. 
an  existing  office.    Matter  of  Sugden  v.   345. 

Partridge,  174  N.  Y.  87,  rev'g  78  N.  Y.  •  People  v,  Knox,  71 N.  Y.  App.  Div. 
App.  Div.  644 ;  Matter  of  Lahey  v.  306.  Permanent  assignment  of  patrol- 
Partridge,  174  N.  Y.  526,  rev'g  78  N.  Y.  man  to  duty  as  a  telegraph  operator 
App.  Div.  199 ;  Matter  of  Fay  v,  —  a  position  which  carries  the  rank  and 
Partridge,  174  N.  Y.  526,  rev'g  78  N.  Y.  pay  of  a  police  sergeant  —  held  to  be  a 
App.  Div.  204.  promotion  which  could  only  be  made 

*  People  V.  Knox,  166  N.  Y.  444,  from  an  eligible  list  submitted  by  the 
rev'g  54  N.  Y.  App.  Div.  634  (over-  civil  service  commission  after  examina- 
ruling  People  v,  Kiiox,  54  N.  Y.  App.  tion  of  the  applicants  for  promotion. 
Div.  334) ;  People  v.  Knox,  48  N.  Y.  People  v.  Partndge,  89  N.  Y.  App.  Div. 
App.  Div.  477.  497,  aflf'd  179  N.  Y.  530:     See  also 

«  Hale  V.  Worstell,  185  N.  Y.  247,  People  v.  McAdoo,  108  N.  Y.  App.  Div. 
afif'g  107  App.  Div.  624.  1,  aff'd  185  N.  Y.  537.     A  temporary 

■  People  V.  Knox,  58  N.  Y.  App.  assignment  to  perform  the  duties  of  a 
Div.  541,  aff'd  167  N.  Y.  620.  Increase  higher  grade  does  not  constitute  a  pro- 
of siJary  of  a  position  which  is  not  motion,  and  does  not  carry  with  it  the 
graded  and  for  which  no  limit  has  been  right  to  increased  salary.  People  v. 
fixed  is  not  a  promotion  within  the   I^ox,  57  N.  Y.  App.  Div.  155;  Mat- 
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§  408.  Preference  of  Honorably  Discharged  Veterans.  —  The 
civil  service  laws  of  many  States  contain  provisions  to  the  e£Fect  that 
'preference  of  appointment  shall  be  given  to  honorably  discharged 
soldiers  and  sailors  of  the  late  Civil  and  Spanish  Wars.  This  pref- 
erence has  in  New  York  been  guaranteed  by  constitutional  provi- 
sion.^ It  has  been  held  that  the  legislature  cannot  constUidionally 
enact  that  pvblic  offices,  which  it  has  created,  shall  be  filled  by  veterans 
in  preferment  to  aU  other  persons,  whether  the  veterans  are  or  are  not 
found,  or  thought,  to  be  actually  qualified  to  perform  the  duties  of 
the  offices  by  an  impartial  and  competent  officer  or  board  charged 
with  a  public  duty  in  making  the  appointments.  The  fact  that  a 
person  is  a  veteran  has  usually  little  or  no  relevancy  in  determining 
his  fitness  for  employment  under  the  State  or  a  municipality,  and  it 
b  not  within  the  power  of  the  legislature  to  confer  an  absolute  right 
upon  this  class  of  persons  to  a  preferential  appointment  to  office 
irrespective  of  the  qualifications  which  they  may  possess.'  But  the 
legislature  may  provide  that  if  veterans  pass  the  examinations  as 
to  qualifications  to  which  all  candidates  for  appointment  to  office 
are  subject,  they  shall  be  preferred  in  appointment  to  all  male  per- 
sons not  veterans.  The  principle  upon  which  this  decision  is  ren- 
dered is  that  when  the  qualifications  of  veterans  have  been  ascer- 
tained by  examination,  the  legislature  may,  by  virtue  of  its 
discretion  to  regulate  appointment  to  office,  provide  that  of  those 
whose  competency  for  the  office  has  been  ascertained,  a  veteran 
shall  be  preferred  in  appointment  to  the  office.' 

ter  of  Leach  v.  ViToodbuiy,  75  N.  Y.  299,  304;  People  v.  Grout,  44  N.  Y. 
App.  Div.  503.  See  also  People  v.  Misc.  526;  People  v.  Folks,  89  N.  Y. 
Roosevelt,  5  N.  Y.  App.  Div.  168, 169.  App.  Div.  171.  The  fact  that  by  stat- 
'  New  York  Const.,  1894,  art.  v.  §  9.  ute  a  veteran  can  only  be  removed  for 
'  Brown  v.  Russell,  166  Mass.  14.  cause  upon  notice  and  after  a  hearing 
See  also  Opinion  of  the  Justices,  145  while  non-veterans  ma^  be  removed 
Mass.  587.  Under  a  constUtUional  pro-  summarily  is  not  a  denial  of  the  equal 
visum  requiring  competiHve  examinaiion  protection  of  the  laws  within  the  mean- 
so  far  as  practicable^  with  a  proviso  that  ing  of  the  Federal  Constitution.  The 
honorably  discharged  veterans  shall  be  risnt  to  hold  office  is  merely  a  privilege 
preferred  in  appointment  without  re-  wnich  can  be  regulated  by  the  State  at 
gard  to  their  standing  on  any  list  from  its  pleasure.  People  v.  Folks,  89  N.  Y. 
which  such  appointment  may  be  noade,  App.  Div.  171.  When  the  Constitu- 
the  legislature  cannot  dispense  with  a  tion  provides  for  a  preference  of  vet- 
competitive  examination  of  veterans  erans  in  employment  and  promotions 
by  enacting  that  as  to  them  competi-  in  the  civil  service  within  the  State, 
tive  examinations  shall  not  be  deemed  but  does  not  in  terms  or  otherwise  pro- 
practicable  or  necessary,  in  cases  where  vide  that  they  shall  be  continued  in  the 
the  compensation  or  other  emolument  public  service  in  preference  to  other 
of  the  office  does  not  exceed  four  dol-  employees,  the  legislature  may  enact  a 
lars  per  day.  Matter  of  Keymer,  148  statute  in  furtherance  of  the  purpose  of 
N.  Y.  219,  aflf'g  89  Hun  (N.  Y.),  292.  the  constitutional  provision,  providing 
•  Matter  of  Sullivan,  55  Hun  (N.  Y.),  that  veterans  shall  not  be  removed  with- 
285 ;  Opinion  of  the  Justices,  16i3  Mass.  out  stated  charges  for  incompetency  or 
589;    Ransom  v.  Boston,   192  Mass.   misconduct,  and  a  hearing  upon  due 
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When  the  provision  of  the  statute  and  Constitution  is  that  ap- 
pointments and  promotion  shall  be  made  according  to  merit  and 
fitness  to  be  ascertained,  as  far  as  practicable,  by  competitive  ex- 
aminations, with  a  proviso  that  honorably  discharged  soldiers  and 
sailors  of  the  late  Civil  War  shall  be  entitled  to  preference  in  ap- 
pointment and  promotion  without  regard  to  their  standing  on  any 
list  from  which  such  appointment  or  promotions  may  be  made, 
such  honorably  discharged  veterans  are  not  entitled  to  appointment 
without  taking  part  in  a  competitive  examination  held  under  the 
provisions  of  the  statute,  but  when  as  a  result  of  examinations  a 
list  of  persons  eligible  to  appointment  is  made  up  consisting  of  those 
whose  merit  and  fitness  have  been  duly  ascertained,  then  a  veteran 
appearing  upon  avch  list  is  entitled  to  preference  in  appointment  with- 
out regard  to  his  standing  on  the  list.^  If  the  incumbent  of  an  office 
is  appointed  for  a  definite  term,  the  Veterans  Act  does  not  at  the 
expiration  of  such  term  entitle  him  to  a  reappointment.' 

The  power  to  remove  a  veteran  is  also  usually  limited  by  statu- 
tory restrictions,  as  that  he  shall  only  be  removed  for  cause  upon 

notice.  Matter  of  Stutzbach  v.  Goler,  People  v.  Burch,  79  N.  Y.  App.  Div. 
168  N.  Y.  416,  aff'g  62  N.  Y.  App.  Div.  166.  When  the  statute  only  entitles 
219.  the  veteran  to  appointment  provided 
^  Matter  of  Keymer,  148  N.  Y.  249,  he  possesses  "the  business  capacity 
afif'g  89  Hun  (N.  Y.),  292 ;  People  v,  Wil-  necessary  to  discharge  the  duties  of  the 
son,  12  N.  Y.  Misc.  174,  aff'd  146  N.  Y.  position  involved/'  the  discretion  and 
401 ;  Matter  of  Allaire  v,  Knox,  62  power  to  determine  the  qualification  of 
N.  Y.  App.  Div.  29,  afiPd  168  N.  Y.  642 ;  applicants  for  the  office  is  vested  in  the 
People  V.  Burch,  79  N.  Y.  App.  Div.  appointing  power,  and  if  the  appointing 
156;  People  v.  Adam,  116  N.  Y.  App.  power  decides  in  good  faith  that  the 
Div.  613.  See  also  Opinion  of  the  Ju»-  veteran  does  not  possess  the  capacity 
tices,  145  Mass.  587.  When  the  statute  for  the  office,  its  decision  cannot  be 
authorizes  the  civil  service  commission  overruled  by  the  court  on  rnandamiis, 
to  determine  the  merit  and  fitness  of  People  t;.  Almshouse  Commissioners, 
candidates  for  appointment  to  office,  65  Hun  (N.  Y.),  169 ;  People  v.  Sara- 
the  determination  of  the  commission  togaSprings,  54  Hun  (N.  Y.),  16;  Peo- 
as  to  the  merit  and  fitness  of  a  veteran  pie  v.  Ballston  Spa,  19  N.  Y.  App.  Div. 
is  final  and  conclusive  and  binding  567 ;  People  v.  Scannell,  63  N.  Y.  App. 
upon  the  appointing  power.  People  v.  Div.  243 ;  People  v.  Wendell,  57  Hun 
Stratton,  79  N.  Y.  App.  Div.  149,  aff'd  (N.  Y.),  362.  Application  of  rule  giv- 
174  N.  Y.  531.  But  if  there  U  more  ing  veterans  a  Preference  in  appoint- 
than  one  veteran  on  the  list  of  persons  ment,  see  People  v.  New  York  City 
eligible  for  appointment,  and  the  Con-  Civil  Service  Board,  5  N.  Y.  App.  Div. 
stitution  requires  appointments  to  be  164.  It  has  been  held  that  injunction 
made  b^r  the  local  authorities,  the  right  is  not  a  remedy  of  a  veteran  for  a  viola- 
to  appoint  cannot  be  confined  to  the  tion  of  the  Veterans  Act,  since  he 
veteran  who  is  graded  highest  on  the  miffht  not  himself  have  been  appointed, 
list  as  the  result  of  the  examination  bv  although  the  person  actually  appointed 
the  civil  service  commission,  although  was  disoualined.  Thompson  v.  Em- 
preference  of  appointment  of  veterans  poria,  9  Kan.  App.  740. 
18  also  guaranteed  by  the  Constitution.  '  Matter  of  Tiffany,  179  N.  Y.  455, 
The  appointing  vovoer  cannot  be  trans-  aff'g  88  N.  Y.  App.  Div.  620 ;  People 
ferred  irom  the  local  authorities  to  the  v,  Albion.  61  N.  Y.  App.  Div.  71 ;  Peo- 
commission.  People  v,  Mosher,  163  pie  v,  Dobbs  Ferry,  63  N.  Y.  App.  Div. 
N.  Y.  32,  aff'g  45  N.  Y.  App.  Div.  68;  276. 
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notice  and  a  hearing;  and  it  has  been  held  that  these  provisions, 
when  contained  in  a  statute,  general  in  its  nature,  and  applicable 
in  its  terms  to  all  positions  occupied  by  veterans,  operate  to  restrict 
the  power  of  removal,  even  though  authority  be  conferred  by  local 
law  to  remove  from  the  position  held  by  the  veteran  at  the  discre- 
tion of  the  officer  exercising  the  authority.^  Notwithstanding  these 
statutory  restrictions  and  qualifications  of  the  power  to  remove,  a 
veteran,  holding  a  position  or  employment  under  a  city,  may  he  die- 
charged  without  notice  when  it  is  done  in  good  faith  and  because  of 
lack  of  work  for  him  to  do,  or  for  reasons  of  economy,  or  because 
the  office  or  position  has  been  abolished.'  But  if  there  are  a  number 
of  men  doing  substantially  the  same  work,  veterans  so  employed  are, 
by  virtue  of  their  statutory  preference,  entitled  to  be  retained  in 
service  as  against  those  who  are  not  veterans.  Hence  discharges 
for  reasons  of  economy  or  for  lack  of  work  can  only  be  made  from 
among  those  who  are  not  veterans  so  long  as  any  of  them  remain 
in  the  employment  of  the  city.' 


>  People  V,  Brady,  49  N.  Y. 
Div.  238 ;  People  v.  Constable,  65  N. 
App.  Div.  176;  Peof^le  v.  Hoffman, 
98  N.  Y.  App.  Div.  4 ;  People  v,  Cahill, 
188  N.  Y.  '&9,  rev'K  116  N.  Y.  App. 
Div.  885.  See  also  People  v,  Dalton, 
158  N.  Y.  175;  People  v.  Dalton,  158 
N.  Y.  204.  In  New  Jersey,  the  Veterans 
Act  applies  to  persons  holding  a  public 
office  or  position  ''whose  term  of  office 
is  not  fixed  by  law."  Offices  held  at 
the  will  of  the  appointing^ power  come 
within  this  statute.  Townsend  v. 
Boughner,  55  N.  J.  L.  380;  Cavenaugh 
V.  Essex  Ck>unty,  58  N.  J.  L.  531.  See 
also  MacDonald  v,  Newark,  55  N.  J.  L. 
267;  Ingram  v,  Jersey  City,  63  N.  J. 
L.  542.  But  the  appointing  power  may 
limit  the  duration  of  the  mcumbency 
by  making  the  appointment  for  a  fixed 
period,  thereby  taking  the  appointee 
out  of  the  operation  of  the  statute. 
Horan  V,  Orange,  58  N.  J.  L.  533; 
Hardy  v.  Orange,  61  N.  J.  L.  620;  Gil- 
hoolev  V,  Hudson  Coimty  (N.  J.),  43 
Atl.  Kep.  569.  The  janitor  of  a  county 
court  house  holds  a  position  protected 
by  the  Veterans  Act.  Peterson  v, 
Salem  County,  63  N.  J.  L.  57 ;  Heavi- 
land  V.  Burlington  Coimty,  64  N.  J.  L. 
176.  Massachtuetta.  The  veterans  pro- 
vision of  the  civil  service  law  was  in- 
tended to  protect  a  veteran  appointed 
under  the  statute  and  rules  relating  to 
the  civil  service.  An  assessor  of  a  city 
whose  appointment  to  that  office  is  not 


governed  by  the  civil  service  law  is  not 
a  veteran  protected  by  its  provisions. 
Ayera  v.  Hatch,  175  Mass.  489.  The 
Veterans  Acts  do  not  apply  to  em- 
ployes in  public  offices  whose  salaries 
are  ^aid  out  of  the  private  fimds  of 
the  incumbent  of  tne  office,  «.  g., 
where  a  sheriff  is  not  salaried,  but  re- 
ceives his  compensation  by  way  of 
fees,  persons  employed  by  him  and 
paid  by  him  out  of  his  own  funds  are 
not  protected.  Saigent  v.  Gorman,  131 
N.  Y.  191. 

>  Evans  v.  Freeholders  of  Hudson, 
53  N.  J.  L.  585;  Sutherland  v.  Jersey 
City,  61  N.  J.  L.  436;  Caulfield  v.  Jer- 
sey aty,  63  N.  J.  L.  148;  People  v. 
Mayor,  Ac.  of  Brooklyn,  149  N.  Y.  215 ; 
People  V.  Squier,  10  N.  Y.  App.  Div. 
415;  People  v.  King,  13  N.  Y.  App. 
Div.  400;  Matter  of  KeUy,  42  N.  Y. 
App.  Div.  283 ;  People  v.  Scannell,  48 
NT  Y.  App.  Div.  445,  aff'd  163  N.  Y. 
599;  People  v,  Keating,  49  N.  Y.  App. 
Div.  123;  People  v,  F^itner,  58  N.  Y. 
App.  Div.  594 ;  Eckerson  v.  New  York, 
80  N.  Y.  App.  Div.  12,  aff'd  176  N.  Y. 
609;  Matter  of  Jones  v,  Willcox,  80 
N.  Y.  App.  Div.  167 ;  Dunne  v.  New 
York,  116  N.  Y.  App.  Div.  331. 

'  Ransom  v.  Boston,  102  Mass.  299 ; 
Matter  of  Stutzbach  v.  Coler,  168  N.  Y. 
416,  aff'g  62  N.  Y.  App.  Div.  219; 
Matter  of  Sullivan,  55  Hun  (N.  Y.), 
285 ;  Matter  of  McCloskey  v.  Willis,  15 
N.  Y.  App.  Div.  594 ;  Matter  oi  Pratt 
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When,  by  statute,  it  is  provided  that  if  a  position  held  by  a  veteran 
shall  become  unnecessary,  or  be  abolished  for  reasons  of  economy, 
he  shall  not  be  discharged,  but  shall  be  transferred  to  another 
branch  of  the  public  service  in  such  position  as  he  may  be  fitted  to 
fill,  receiving  the  same  compensation  therefor,  the  veteran,  upon 
abolition  of  the  office  held  by  him,  is  only  entitled  to  a  transfer  to 
another  position  when  there  is  a  vaxiancy  in  such  position.  He  is  not 
entitled  to  require  a  vacancy  to  be  created  for  him.^  But  under  such  a 
statute  the  position  held  by  a  veteran  cannot  be  abolished,  and  the 
veteran  discharged  and  immediately  thereafter  a  position  created  by 
another  name  the  incumbent  of  which  is  required  to  perform  the 
same  duties.'  But  a  veteran  who,  by  reason  thereof,  is  entitled  to  be 
retained  in  service  so  long  as  there  is  work  for  him  and  to  a  hearing 
before  his  discharge,  is  not  entitled  to  mandamits  to  compel  his  re- 
instatement if  it  does  not  appear  that  the  city  authorities  had  notice 
of  his  standing  as  a  veteran,  and  of  his  right  to  a  hearing,  or,  if  they 
were  ignorant  of  his  standing,  that  before  applying  for  mandamus 
he  demanded  reinstatement  and  a  hearing  upon  charges  preferred.* 

N.  Y.  App.  Div.  12,  aff'd  176  N.  Y.  609 ; 
Dunne  v.  New  York,  116  N.  Y.  App. 
Div.  331.  When  the  highways  of  a  city 
are  divided  into  sections  or  districts  for 
convenience  of  repairs,  and  a  repair 
gang  is  assigned  to  each  district,  a 
veteran,  who  is  a  member  of  a  repair 
gang,  receives  all  the  preference  in  em- 
ployment which  the  statute  guarantees 
if  he  is  employed  at  all  times  when  his 
repair  sang  has  work  to  do.  He  is  not 
entitled  to  be  tran^erred  to  other  dis- 
tricts when  there  is  no  work  for  his 
gang  in  its  own  district.  Schuyler  v. 
New  York,  95  N.  Y.  App.  Div.  305. 

>  Matter  of  Breckenndge,  160  N.  Y. 
103;  People  v.  Lindenthal,  173  N.  Y. 
524,  rev'g  79  N.  Y.  App.  Div.  43.    See 


V.  Phelan,  67  N.  Y.  App.  Div.  349. 
When,  by  statute,  a  veteran  is  entitled 
to  preference  in  employment,  and  can- 
not be  removed  without  stated  charges 
against  him  for  incompetency  or  mis- 
conduct, and  a  hearing  upon  due  notice, 
the  summarv  removal  of  the  veteran  in 
order  to  reduce  the  expenses  of  the  de- 
partment in  which  he  is  employed  to 
the  amount  appropriated  therefor,  is 
ille^,  when  other  persons  occupying 
sinular  |>ositions,  who  are  not  veterans, 
are  retained  in  the  municipal  service, 
although  the  veteran  may  be  the  least 
efficient  in  his  bureau  or  department. 
Matter  of  Stutzbach  v.  Coler,  168 
N.  Y.  416,  aff'g  62  N.  Y.  App.  Div.  219. 
If  a  veteran  is  emjdoyed  hy  the  job  from 
time  to  ttm^y  and  signs  a  written  appli- 
cation for  employment,  or  a  contract, 
reco^izing  the  temporary  nature  of  his 
emjDiToyment,  he  is  not  within  the  pro- 
tection of  the  Veterans  Act,  and  may 
be  discharged  at  the  completion  of  the 
job  without  notice  or  a  hearing,  al- 
though non-veterans  jjerforming  other 
similar  work  are  retained  in  the  ser- 
vice. This  was  so  held  because  the 
statutes  do  not  forbid  this  kind  of  em- 
ployment, and  because  his  express  con- 
tract of  hire  by  the  job  is  a  waiver  of 
any  statutory  rights  and  binding  on 
him  in  the  absence  of  fraud  or  imposi- 
tion. Clark  t;.  Boston,  179  Mass.  409. 
See  also  Eckerson  v.  New  York,  80 


also  People  u.  Palmer,  9  N.  Y.  App. 
Div.  252.  If  a  reorganization  of  the 
department  pursuant  to  statute  has  not 
been  completed  or  the  service  therein 
classified  by  the  civil  service  board,  an 
application  by  a  veteran  for  mandamus 
to  compel  his  transfer  from  an  abolished 
position  is  premature.  People  v.  Voor- 
his,  63  N.  Y.  App.  Div.  249. 

"  People  V.  Scannell,  48  N.  Y.  App. 
Div.  69 ;  People  v.  Qausen,  50  N.  Y. 
App.  Div.  324 ;  Matter  of  Jones  v,  Will- 
cox,  80  N.  Y.  App.  Div.  167. 

»  People  V.  Cniger,  12  N.  Y.  App. 
Div.  536;  People  v.  Clausen,  50  N.  Y. 
App.  Div.  286,  8.  c.  163  N.  Y.  523; 
People  V.  White,  59  N.  Y.  App.  Div.  17; 
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§  409  (217).  Dnratioii  of  Official  Term;  Power  to  hold  over; 
Enfflish  Statutes  and  Decisions.  —  It  was  a  settled  rule  of  law  re- 
specting the  old  corporations  in  England  that  the  office  of  the  mayor 
or  other  head  officer  was  annual,  and  absolutely  expired  at  the  end 
of  the  year ;  and  that,  without  an  express  clause  in  the  charter,  he 
could  not  hold  over  until  his  successor  was  provided.  The  right, 
in  such  case,  to  hold  over  did  not  exist  by  implication,  and  was  not  an 
incident  to  the  office.^  In  some  charters,  however,  it  was  in  terms 
provided  that  the  mayor  or  other  chief  officer,  though  elected  for  a 
year,  should  hold  until  his  successor  was  chosen.^    When  this  right 


People  V,  Simonson,  64  N.  Y.  App.  Div. 
312.  But  this  rule  does  not  apply  in  a 
case  where  it  is  alleged  that  the  remov- 
ing power  had  knowledge  that  the  offi- 
cer was  a  veteran,  and  made  the  re- 
moval solely  for  the  purpose  of  per- 
mitting the  appointment  of  some  other 
person  in  the  veteran's  place.  People 
V,  Clausen,  50  N.  Y.  App.  Div.  324. 
Or  where  he  has,  immediately  on  re- 
moval, given  notice  of  his  standing  as  a 
veteran  and  demanded  reinstatement. 
Matter  of  Stutzbach  v.  Ck)ler,  168  N.  Y. 
416,  aflF'g  62  N.  Y.  App.  Div.  219.  The 
status  and  rights  of  a  veteran  ille- 
gally removed  from  his  position  are 
determined  by  the  act  in  force  at  the 
time  of  removal,  and  are  not  affected 
by  subsequent  statutes.  People  v. 
Brady,  49  N.  Y.  App.  Div.  238.  Under 
the  provision  of  the  New  York  Canatir- 
tutian  relating  to  the  civil  service  that 
veterans  shall  be  preferred  in  appoint- 
ment "  without  regard  to  their  standing 
on  any  list  from  which  such  appoint- 
ment may  be  made,''  and  of  the  civil 
eervice  law  that  they  shall  have  a^similar 
preference  "provided  their  Qualifica- 
tions and  fitness  shall  have  been  as- 
certained as  provided  in  this  act,  and 
the  rules  and  regulations  in  pursuance 
thereof,"  a  veteran  is  not  entitled  to 
mandamus  to  compel  his  appointment 
or  employment  as  a  laborer,  —  a  posi- 
tion to  which  the  requirements  of  the 
civil  service  law  are  not  applicable,  and 
for  which  his  qualifications  and  fitness 
have  not  been  ascertained  pursuant 
thereto.  Sweet  v.  Partridge,  66  N.  Y. 
App.  Div.  309. 

In  New  York,  it  is  provided  by  staJtvJte, 
that  a  refusal  to  allow  the  preference 
provided  to  any  honorably  discharged 
veteran,  or  a  reduction  of  his  com- 
pensation intended  to  bring  about  his 
resignation,  shall  give  a  right  of  action 


therefor  to  recover  damages.  Under 
this  statute,  the  action  for  damages 
does  not  lie  until  the  veteran  has  re- 
sorted to  mandamus  to  compel  restora- 
tion of  his  salary  or  to  enforce  his  right 
to  the  preference.  Hilton  v.  Cram,  112 
N.  Y.  App.  Div.  35.  But  if  after  his 
wrongful  discharge  his  reinstatement 
has  become  impossible  because  the 
office  has  been  abolished  by  the  trans- 
fer of  the  control  and  management  of 
the  municipal  institution  where  he  was 
employed  to  an  incorporated  society, 
his  remedy  by  mandamus  is  unavailing, 
and  he  can  maintain  an  action  for  dam- 
ages, without  attempting  to  enforce 
his  reinstatement.  Bean  v,  Clausem, 
113  N.  Y.  App.  Div.  129.  An  action 
brought  under  this  statute  does  not 
abate  by  the  death  of  the  veteran, 
and  it  may  be  continued  by  his  repre- 
sentative. Burke  v.  Holtzmann,  117 
N.  Y.  App.  Div.  292.  The  fact  that  the 
defendant  in  such  action  promised  to 
again  give  the  veteran  work  on  the  city 
streets  excuses  him  from  seeking  other 
employment,  and  his  failure  to  do  so 
does  not  affect  the  measure  of  his 
recovery.  Burke  v.  Holtzmann.  117 
N.  Y.  App.  Div.  292.  CJounsel  fees 
expended  by  a  veteran  in  procuring 
his  reinstatement  after  a  wrongful  dis- 
charge are  not  recoverable  by  him  "as 
damages  as  for  an  act  wrongfuUv  done" 
under  the  express  provisions  of  a  stat- 
ute, giving  a  cause  of  action  therefor 
against  the  person  wrongfully  remov- 
ing him.  Fallon  v,  Wright,  82  N.  Y. 
App.  Div.  193. 

'  Rex  V,  Atkins,  3  Mod.  3,  12 ;  Rex 
V.  Hearle,  1  Str.  627 ;  Mayor  of  Dur- 
ham's Case,  1  Sid.  33 ;  Rex  v.  Thornton 
4  East,  308 ;  Foot  v.  Prowse,  1  Str.  625 ; 
B.  c.  3  Bro.  P.  C.  169;  Willc.  293; 
Glover,  173. 

'  lb, ;  Rex  v,  PhiUips,  1  Str.  394 
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existed,  it  was  frequently  abused,  by  neglecting  to  hold  an  election  on 
the  charter  day,  by  which  means  the  officer  continued  his  term.  It 
was  this  abuse  that  gave  rise  to  the  Statute  of  Anne,  which  enacted 
''that  no  person  in  such  annval  office  for  one  whole  year  should  be 
capable  of  being  chosen  into  the  same  office  for  the  year  immediately 
ensuing,"  and  imposed  a  fine  upon  every  such  officer  who  "should 
voluntarily  and  unlawfully  obstruct  and  prevent  the  choosing  of 
another  person  to  succeed  into  such  office  at  the  time  appointed  for 
making  another  choice."  ^  Under  the  Municipal  Corporations  Act' 
the  provision  is  that  the  mayor  shall  be  elected  each  year,  at  the  meet- 
ing fixed  for  the  ninth  of  November,  and  shall  "continue  in  his  office 
for  one  whole  year,"  ^  and  by  an  amendment,  until  his  successor  shall 
have  accepted  the  office  of  mayor,  and  made  and  subscribed  the 
requisite  oath ; '  and  subsequently  the  Statute  of  Anne  above  men- 
tioned was  repealed,  as  being  no  longer  necessary/ 

§  410  (218).  Same  Subject.  —  At  common  law,  the  office  of  an 
alderman,  jurat,  capital  burgess,  or  other  member  of  a  select  body, 
is  a  franchise  for  life,  though  by  prescription  or  charter  it  may  be 
limited  to  a  definite  period,  but  the  office  was  so  much  in  the  nature 
of  a  freehold  that  there  was  an  implied  right  to  hold  over,  unless  it 
was  otherwise  provided.*  So  with  respect  to  recorder,  town  clerk, 
and  the  like  officers,  the  duration  of  the  office  depended  upon  the 
particular  charter,  but  presumptively  it  was  not  limited,  and  their 
offices  were  so  much  in  the  nature  of  a  freehold  that  if  they  were 
"eligible  for  a  year,"  and  were  constituted  in  general  terms,  they  did 
not  expire  with  the  year,  but  the  possessors  were  entitled  to  hold  . 
over  until  others  were  elected.  But  it  was  considered  that  if  they 
were  "eligible  for  a  year  only"  the  office  ipso  facto  determined  on 
the  expiration  of  a  year.* 

§  411  (219).  American  Doctrine;  Bight  to  hold  over.  —  In  this 
country,  however,  a  public  office  is  not  considered  as  being  in  the 
nature  of  a  grant  or  contract,  and  the  officer,  as  against  the  public, 
has  no  freehold  or  property  of  that  nature  in  the  office,  although  he 
may  have  a  legal  right  to  execute  its  duties  and  to  its  emoluments; 
and  it  is  almost  an  invariable  provbion  of  law  that  all  officers  shall 

^  9  Anne,  chap.  xx.  {  8.  *  Rex  v,  Doncaster,  2  Ld.  Raym. 

»  5  and  6  Wm.  IV.  chap.  Ixxvi.  §  49 ;  1564 ;  Foot  v,  Prowae,  1  Str.  625. 
ante,  §  53,  and  notes;  R^.  v.  McGowan,        •  Willc.  296,  pi.  766;   Reg.  v.  Dur- 

11  Ad.  &  E.  869.  ham,    10  Mod.    146,   147;    Dighton's 

•  6  and  7  Wm.  IV.  chap.  cv.  {  4.  Case,  1  Vent.  82. 

*  3  and  4  Vict.  chap,  xlvii. 
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be  elected  or  appointed  for  a  fixed  and  definite  period.  To  guard 
against  lapses,  sometimes  unavoidable,  the  provision  is  almost  al- 
ways made  in  terms  that  the  officer  shall  hotd  until  his  successor  is 
elected  and  qualified.  But  even  without  such  a  provision,  the  Ameri- 
can courts  have  not  adopted  the  strict  rule  of  the  English  corporations 
which  disables  the  mayor  or  chief  officer  from  holding  beyond  the 
charter  or  election  day,  but  rather  the  analogy  of  the  other  corporate 
officers  who  hold  over  until  their  successors  are  elected,  unless  the 
legislative  intent  to  the  contrary  be  manifested.*    Thus  in  Vermont 

'  People  v.  Runkel,  9  Johns.  (N.  Y.)  capable   of   possession,   and   the   law 

147 ;   Slee  v.  Bloom,  5  Johns.  Ch.  366,  anords    adequate    redress    when    the 

378;   2    Kent   Ck)m.    238;    Kelsey  v.  enjoyment    of   it   is   wrongfully   pre- 

Wright,  1  Root  (Conn.),  83;  Smith  v,  vented.    3  Kent,  362^  454;  2  Ala.  31. 

Natchez  Steamboat  Co.,  1  How.  (Miss.)  The  same   doctrine   is  recognized   in 

479;Lynchv.Lafland,4Ck)ldw.(Tenn.)  Dodd  v.  Weaver,  2  Sneed,  353.     But 

96;    South  Bay,  &c.  Co.  v,  Grav,  30  the  right  to  the  office  does  not  entitle 

Me.  547;   Elmendorf  v.  Mayor,  &c.  of  the   officer   to    the   compensation   as 

New  York,  25  Wend.    (N.    x .)  693 ;  under  a  contract ;    he  takes  it  subject 

State  V.  Wilson,  12  Lea  (Tenn.),  246,  to  the  authority  of  the  creating  power 

and  other  Tennessee  cases  cited  infra;  to    modify   the    compensation   or   to 

People  V,  Oulton,  28  Gal.  44 ;  People  v.  discontinue    the    office.      Haynes    v. 

Blair,  82  HI.  App.  570;  State  r.  Harri-  The  State,  3  Humph.  480;    Hoke  v. 

son,   113  Ind.  434,  440,  citing  text;  Henderson,  4  Dev.  1.    With  this  quali- 

State  V.  Menau^h,  151  Ind.  260,  273;  fication  the  officer  is  entitled  to  the 

Bunker  v.  Goulo^boro,  81  Me.  188,  194,  office,  and  to  its  emoluments,  and  to 

citing  text;   Thomas  v,  Owens,  4  Md.  redress   for   interference   with   it    his 

189,  221 ;  Robb  v.  Carter,  65  Md.  321 ;  rights.  .  .  .'     In  Maloney   v.    Collier, 

Lynn  v.  Cumberland.  77  Md.  449,  454 ;  112  Tenn.  100,  it  is  said :   'An  office  is 

Ash  V.  McVey,  85  Ma.  119,  130;  Ijams  an  incorporeal  right,  and  consists  in 

V.  Duvall,  85  Md.  252,  262 ;    State  v.  the  right  to  execute  a  public  trust,  and 

Perkins,  139  Mo.  106,  115,  citing  text;  to  take  the  emoluments  belonging  to 

State  V.  Lund,  167  Mo.  228,  234,  citing  it,  and  an  injury  to  this  right  is  an  in- 

text;    Pratt  v.  Swan,   16  Utah,  483;  jury  to  a  private  right,  for  which  there 

State  V,  Da^ett,  28  Wash.  1,  16.     See  ought  to  be  a  remedy.'     In  Hoke  v. 

also  State  vrSeav,  64  Mo.  89  ;•  Territory  Henderson,  4  Dev.  1,  cited  in  the  case 

v.  Stokes,  2  N.  Mex.  63.  of  Memphis  v.  Woodward,  «upra,  after 

In  Malone  v.  Williams,  118  Tenn.  admitting  that  the  legislature  might 

390,  103  S.  W.  Rep.  798,  the  Supreme  abolish  offices  or  reduce  emoluments, 

Court  of  Tennessee,  in  holding  that  the  the  court  continued :  '  Yet  it  is  quite 

legislature  could  not  remove  ojpeera  of  a  a  different  proposition  that,  although 

city  without  abolishing  their  offices,  the  office  be  continued,  the  officer  may 

referring    to    previous    cases    in    the  be    discharged   at   pleasure,    and    his 

same  State  and  elsewhere  as  to  the  office  given  to  another.    The  office  may 

nature  of  public  offices  and  the  rights  be  so  abolished,  because  the  legislature 

of  officers,  says :  ''In  Memphis  v.  Wood-  esteem  it  unnecessary.     The  common 

ward,    12   Heisk.    499,    tne   following  weal  is  promoted   by  that  law;    at 

excerpt  from  Wammack  v,  HoUoway,  least,  it  is  the  apparent  object,  and 

2    Ala.    31,     was    cited    approvingly  must  be  deemed  to  be  the  real  one. 

(12  Heisk.  501) :  'An  office  is  as  much  But  while  the  office  remains,  it  is  not 

a    species    of    property    as    anything  possible  that  the  public  interest  can 

which  is  capable  of  being  held  or  owned,  be  concerned  in  the  question  who  per- 

and  to  deprive  one  of ,  or  uniustly  with-  forms   the   services   incidental   to   it. 

hold,  is  an  injury  which  the  law  can  The  sole  concern  of  the  community  is 

redress,  in  a  manner  as  ample  as  it  can  that  they  should  be  performed,  and 

any  other  wrong.'     In  the  same  case  well  performed,  by  somebody;    that 

the  Chief  Justice  said:    'The  right  to  they  should  be  done  by  one  particular 

exercise  a  public  office  is  a  species  of  person  more  than  by  another  is  not 

property,  equally  with  any  other  thing  therefore  a  matter  of  expediency,  in 
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it  is  held  —  there  being  no  statute  to  the  contrary,  and  such  having 
been  the  practice  —  that  school  oflScers  elected  at  the  annual  meet- 
ing hold  over  until  others  are  elected  at  another  annual  meeting, 
whether  more  or  less  than  a  year  from  the  time  of  their  election.* 


any  sense ;  and  hence  it  cannot  be  the 
subject  of  l^slation  that  one  man, 
who  has  the  faith  of  the  public  pledgea 
to  him  that  he  should  have  the 
employment  for  a  certain  term,  and 
who  has,  upon  that  faith,  entered  upon 
the  employment  and  faithfully  exe- 
cuted, should  be  deprived  of  it,  and 
supplanted  by  another  man,  who  is  to 
do  and  can  do  the  community  no  other 
services  than  those  alreadly  in  the 
course  of  performance  by  the  former.* 
The  conclusion  that  an  office  could  not 
be  taken  from  one  man  and  the  same 
office  given  to  another  by  legislation, 
was  based  upon  the  ground  that  this 
would  be  a  judicial  determination." 
s.  p.  Dodd  V,  Weaver,  2  Sneed  (Tenn.), 
353;  Moore  v.  Sharp,  98  Tenn.  65; 
Nelson  v,  Sneed,  112  Tenn.  48.  As  to 
power  of  Icgidature  over  offices  and 
officers,  see  ante,  chap.  iv. ;  Index,  Ofjice 
and  OMcers;  Ordinances. 

In  New  York,  it  has  been  questioned 
whether  the  rule  stated  in  the  text  as 
to  holding  over  is  of  universal  and 
general  application  to  all  officers.  In 
People  V,  BuU.  46  N.  Y.  57,  65, 
Fclger,  J.,  said :  "The  case  of  People  v. 
Oulton,  28  Cal.  44,  is  cited  to  us  to 
show  that  though  the  defendant  might 
not  hold  the  oflBce  by  virtue  of  the  act 
of  1866,  he  still  was  la^^ully  an  incum- 
bent of  it  as  holding  over  imtil  a  suc- 
cessor should  be  duly  elected  and 
qualified.     That   was   the   case   of   a 

Eerson  claiming  the  office  of  State 
brarian,  a  ministerial  office,  to  which 
he  was,  in  the  first  instance,  appointed 
for  the  term  of  four  years.  It  is  there 
claimed  to  be  a  rule  of  the  common 
law  that  such  an  officer,  at  the  expira- 
tion of  his  term,  may  hold  over  until  a 
successor  is  duly  appointed  and  has 
qualified.  We  are  not  prepared  to 
assent  to  the  conclusion  tnere  arrived 
at  as  one  of  universal  application.  The 
authorities  cited  to  sustain  it  do  not 
fully  bear  it  out.  It  is  to  be  questioned 
whether  they  go  further  than  that  one 
holding  an  office  the  incumbent  of 
which  is,  by  its  tenure,  to  be  annually 
or  periodically  appointed  or  elected, 
and,  with  no  restrictive  provision  as  to 
the  term,  may  hold  over  as  stated. 
In  Philips  V.  Wickham,  1  Paige,  590, 


594,  the  chancellor  says:  'There  are 
undoubtedly  some  common-law  of- 
ficers who  are  to  be  elected  or  appointed 
periodically,  but  who,  from  the  neces- 
sitjr  of  the  case,  continue  to  exercise 
their  functions  until  others  are  elected 
or  appointed  to  fill  their  places.  I  am 
not  aware/  he  continues,  'of  any 
general  principle  of  the  common  law 
which  authorizes  all  civil  or  corporate 
officers  to  hold  over  after  the  expira- 
tion of  the  time  for  which  they  were 
elected  until  their  places  are  supplied 
by  others.'  These  remarks  of  his  were, 
to  be  sure,  not  upon  a  point  which  he 
considered  necessary  to  be  passed  upon 
in  the  dispHOsition  of  the  case  before  him. 
But  they  induce  hesitation  in  adopting 
the  conclusion  arrived  at  in  the  case 
cited  to  us.  The  more  especially  as  the 
court  there  (28  Cal.  44)  expressly 
declines  to  be  understood  as  holding 
that  such  a  rule  extends  to  judicial 
.officers."  When  a  statute  provides 
that  the  term  of  a  police  officer  shall  be 
four  years,  and  that  at  the  expiration 
thereof,  he  shall  if  otherwise  qualified, 
"be  preferred  by  the  board  in  making 
new  appointments,  his  right  to  a 
reappointment  is  not  absolute,  but 
rests  in  the  discretion  of  the  board,  and 
that  discretion  is  not  subiect  to  review 
by  the  courts."  State  v.  uawes,  177  Mo. 
360. 

^  Chandler  v.  Bradish,  23  Vt.  416. 

"The  better  opinion,"  says  Shaw, 
C.  J.,  arguendo,  in  Overseers  of  Poor,  Ac. 
of  Boston  V.  Sears,  22  Pick.  Mass.  122, 
130,  "is  that  town  officers  annually 
chosen  hold  their  offices  until  others  are 
chosen  and  qualified  in  their  place." 
School  District  in  Stoughton  v.  Ather- 
ton,  12  Met.  (Mass.)  105;  Dowt?.  Bul- 
lock, 13  Gray  (Mass.),  136.  So  in 
Illinois.  People  v.  Fairbury  Tro.,  51 
111.  149.  So  m  Connecticut,  an  officer 
elected  for  "the  year  ensuing"  is,  in 
the  absence  of  any  other  restrictive 
provision,  entitled  to  hold  beyond  the 
year,  and  until  he  is  superseded  by  the 
election  of  another  person  in  his  place. 
McCall  V.  By  ram  ftlanuf.  Co.,  6  Conn. 
428,  where  the  authorities  are  reviewed 
and  commented  on  by  Hosmer,  C.  J.; 
8.  p.  Cong.  Soc.  of  Bethamr  &c.  v.  Sperry,  - 
10  Conn.  200 ;  SUte  v.  Pagan,  42  Conn. 
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§  412  (220).  Holding  over.  —  The  law  on  the  svbjeci  of  holding 
over  by  corporate  officers  has  been  thus  stated  by  a  learned  Ameri- 
can judge:  "Where,  in  the  charter  or  organic  law  of  a  corporation, 
there  is  an  express  or  implied  restriction  upon  the  time  of  holding 
office,  as  that  the  officers  shall  be  annually  elected  on  a  particular 
day,  and  that  they  shall  hold  from  one  charter  (election)  day  until 
the  next,  or  that  they  shall  be  elected  'for  the  year  ensuing  only,'  in 
such  case  they  cannot  hold  over  beyond  the  next  election  day  or  the 
end  of  the  year."  *  "But  where,  by  the  Constitution  of  the  corpora^ 
tion,  the  officers  are  elected  for  a  term,  and  until  their  successors  are 
elected  and  qualified,  or  where  they  are  elected  'for  the  year  ensuing,' 

council  bv  providing  that  they  should 
be  elected  for  a  specified  tenn,  **and  no 
longer"  and  that  their  seats  should  be 
vacated  at  the  end  of  such  term,  they 
cannot  hold  over,  and  their  action,  after 
the  time  thus  fixed,  is  void,  and  does 
not  bind  the  corporation.  Louisville  v. 
Higdon,  2  Met.  (Ky.)  526.  When  the 
law  is  silent  as  to  the  term,  but  requires 
an  election  to  be  held  every  two  years, 
an  officer  holds  over  until  his  successor 
is  provided.  Cordiell  v.  Frizzell,  1  Nev. 
130.  A  statutory  provision  that  officers 
should  hold  their  offices  "for  two  years, 
unless  sooner  removed,"  held  to  be 
eqmvalent  to  providing  that  they 
should  hold  for  two  years  only,  and  to 
predude  any  right  to  hold  over.  State  v, 
Limd,  167  Mo.  228;  State  t;.  Beardsley, 
13  Utah,  502. 

When  the  ConetiluHon  fixes  the  term 
of  office  at  **  not  exceeding  three  years," 
the  term  cannot  be  extended  beyond 
the  fixed  and  limited  duration  by  a 
etatufory  pA>vision  that  officers  shall 
continue  in  office  until  their  successors 
are  elected  or  appointed  and  qualified. 
State  V.  Brewster.  44  Ohio  St.  589.  In 
People  V.  Campbell,  138  Cal.  11,  where 
the  ConstUvtion  fixed  the  term  of 
judges  at  ''six  years  from  and  after 
the  first  Monday  of  January  next  suc- 
ceeding their  election,"  the  court  held 
that  this  language  necessarily  implied 
a  fixed  and  definite  term  of  six  years, 
that  it  was  not  within  the  power  of 
the  legidature  to  change  the  term;  and 
that  a  statute  requiring  officers  to  con- 
tinue to  hold  their  omces  until  their 
successors  should  aualify,  if  construed 
to  appiv  to  the  juaicial  offices  in  ques- 
tion, added  an  additional,  contingent, 
and  defeasible  term  to  the  original 
fixed  term,  and  therefore  had  no 
application. 


32;  Wier  v.  Bush,  4  Litt.  (Ky.)  429, 
433.  Where,  by  statute,  an  officer  holds 
for  a  given  term,  and  ''until  his  suc- 
cessor is  elected  and  qualified,"  he 
continues  in  office  until  his  successor  is 
duly  elected  and  quaUfied,  though  this 
(from  failure  to  elect,  or  from  other 
causes)  be  after  the  expiration  of  the 
term.  Stewart  v.  State,  4  Ind.  396; 
Tuley  V.  State,  1  Ind.  500,  515;  Law- 
home,  In  re,  18  Gratt.  (Va.)  85; 
Commonwealth  v,  Hanley,  9  Pa.  St. 
513;  Commonwealth  v,  O'Neal,  203 
Pa.  132;  State  v.  Harrison,  113  Ind. 
434;  People  v.  Fairbury,  51  HI.  149. 
For  the  rule  when  officers  resign  to 
avoid  service  of  procesSf  see  post, 
chapter  on  Mandamus  (§§  861c,  961d 
of  4th  ed.).  In  Missouri^  it  has  been 
declared  that  an  officer  who  has  served 
his  full  term  and  holds  over  thereafter 
is  a  mere  locum  tenens,  a  tenant  at  ^iU, 
who  can  be  removed  without  notice 
and  without  charges  preferred,  at  the 
pleasure  of  the  executive,  and  the 
appointment  of  a  successor  accom- 
plishes his  removaL  State  v.  Stone- 
street,  99  Mo.  361, 376 ;  State  v.  Hawes, 
177  Mo.  360,  378. 

»  Tuley  V.  State,  1  Ind,  (Cart.)  500, 
502,  per  Perkins,  J. ;  King  v.  Mayor,  Ac. 
of  London,  6  Vin.  Abr.  296;  Corpo- 
ration of  Banbury,  10  Mod.  346 ;  Rex  v. 
Pasmore,  3  Term  R.  241 ;  6  Petersd. 
Abr.  738.  But  whether  a  provision 
merely  that  an  officer  shall  "oe  annu- 
ally elected  on  a  particular  day  "  is  an 
implied  restriction  that  he  shall  not 
hold  over,  see  the  cases  in  Vermont, 
Massachusetts,  New  Yorky  Illinois,  and 
Connecticut,  above  cited.  The  weight 
of  authority  in  this  coimtry  is  the  otner 
way.  Where  a  city  charter  gave  the 
mayor  power  to  hold  until  his  successor 
was  elected  and  qualified,  but  denied 
this  power  to  the  members  of  the  city 


Digitized  by 


Google 


720 


MUNICIPAL  CORPORATIONS 


§413 


and  the  charter  or  organic  law  contains  no  restrictive  clause,  the  o£S- 
cers  rrvay  continve  to  hold  and  exercise  their  offices,  aifter  the  expira^ 
tion  of  the  year,  until  they  are  superseded  by  the  election  of  other 
persons  in  their  places."  ^ 

§  413  (221 ).  Bight  to  hold  over  as  afirainst  the  Stote.  —  As  against 
the  public,  however,  officers  cannot  found  a  valid  title  or  righi  to 
hold  over  upon  their  own  neglect  of  dvty.  Therefore,  where  the  char- 
ter made  it  the  express  duty  of  the  trustees  in  office  to  give  nxjiiee 
of,  and  themselves  to  hold,  the  annual  elections^  it  was  held  that  if 
they  omitted  to  discharge  this  duty,  though  inadvertently,  in  conse- 
quence of  which  omission  there  was  and  could  be  no  election,  they 
were  not  entitled  to  hold  over,  although  by  the  charter  it  was  provided 
that  they  should  continue  in  office  until  a  new  election  should  be 
made  and  their  successors  should  qualify.' 


»  Per  Perkins,  J.,  Tuley  v.  State,  1 
Ind.  (Cart.)  600,  502  (action  on  offi- 
cial bond  against  sureties);  Queen  v. 
Owens,  2  E.  &  E.  86;  Frost  v.  Chester, 
5  E.  &  B.  531 ;  Foot  v.  Prowse,  Str.  625 ; 
Queen  v.  Durham,  10  Mod.  146;  King 
V.  Lisle,  Andrews,  163 ;  McCall  v.  By- 
ram  Manufacturing  Co.,  6  Conn.  428; 
9  Conn.  536;  10  (5onn.  200;  17  Conn. 
588;  Kelsey  V.  Wright,  1  Root  (Conn.), 
83;  Wier  v.  Bush,  4  Litt.  (Ky.)  433; 
Wheeling  v.  Black,  25  W.  Va.  266 ;  Peo- 
ple V.  Runkle,  9  Johns.  (N.  Y.)  147; 
Vernon  Society  v.  Hills,  6  Cow.  (N.  Y.) 
23 ;  Slee  v.  Bloom,  5  Johns.  Ch.  (N.  Y.) 
366;  People  v.  Blair,  82  III.  App.  570, 
citing  text ;  State  v.  Howe,  25  Onio  St. 
588;  State  v.  McCracken,  51  Ohio  St. 
123 ;  Pender  v.  King,  6  Vin.  Abr.  296; 
2  Kent  Com.  295,  note  b;  Hicks  v. 
Launcelot,  1  Rol.  Abr.  513;  Nashville 
Bank  v.  Pet  way,  3  Humph.  (Tenn.) 
522 ;  Stewart  v.  State,  4  Ind.  396 ;  Rex 
V.  Poole,  Cas.  temp.  Hardw.  23,  and 
Phillips  V.  Wickham,  1  Paige  Ch.  590, 
were  considered  to  have  a  contrary 
bearing. 

It  was  decided,  in  Beck  v.  Hanscom, 
29  N.  H.  213,  222,  that  where  the 
charter  or  incorporatinjg  act  made  no 
provision  for  the  continuance  of  cor- 
porate officers  in  office  after  the  expira- 
tion of  the  term  for  which  they  were 
elected,  they  could  not  hold  over  until 
others  should  be  chosen  and  qualified ; 
citing  the  opinion  of  Chancellor  Wal' 
worth,  in  Phillips  v.  Wickham,  1  Paige, 
590;  but  admitting  that  People  v, 
Runkel,  9  Johns.    (N.  Y.)   147,  and 


Trustees  of  Vernon  Soc.  v.  Hills,  6  Cow. 
(N.  Y.)  23,  held  a  different  view.  In 
People  V.  Tieman,  8  Abb.  Pr.  359; 
s.  c.  30  Barb.  (N.  Y.)  193,  the  Supreme 
Court,  at  special  term,  denied  that  the 
officer  himself  could  nold  over  unless 
authorized  by  statute,  though  to  pro- 
tect the  public  his  acts  are  sustained. 
See  Cocke  v,  Halsejr,  16  Pet.  (U.  S.)  71. 
One  holding  a  municipal  office,  under  a 
valid  ap{)ointment,  is  not  precluded 
from  continuing  to  act  thereunder  imtil 
his  successor  is  elected  and  Qualified,  bv 
the  mere  fact  that  he  has  taken  an  oath 
and  filed  an  official  bond  under  an  ille- 
gal election.  Forristal  v.  People,  3  111. 
App.  470.  Under  the  Constitution  and 
laws  of  Virginia,  officers  mtist  qudify 
before  the  day  on  which  their  terms  be- 
gin, and  on  failure  to  do  so  the  offices 
are  vacant.  In  such  case  the  incum- 
bents continue  to  perform  the  duties 
of  the  office  after  the  expiration  of  their 
own  terms  until  their  successors  are 
qualified.  Johnson  v.  Mann,  77  Va. 
265 ;  see  supra,  §  394,  note.  When,  by 
statute,  a  certificate  of  eledum  is  a  neces- 
sary element  in  the  qualification  of  a 
candidate  for  office,  and  the  certificate 
is  withheld  pending  the  determination 
of  a  statutory  contest,  the  present  in- 
cumberU  hdds  over  until  it  is  issued 
imder  a  statute  expressly  authoiizizi|g 
him  to  do  so  until  his  successor  is 
elected  and  qualified.  Scales  v.  Faulk- 
ner, 118  Ga.  152. 

•  People  V,  Bartlett,  6  Wend.  (N.  Y.) 
422 ;  Rightmire  v,  Camden,  50  N.  J.  L. 
43,  48,  .citing  text.    In  such  a  ca», 
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§  414  (222).  Vacancies  in  Municipal  Offices,  when  flUed.  —  At 
common  law  there  must  be  a  vacancy  in  the  office  existing  at  the  time 
of  the  election;  "for  one  cannot,"  says  Mr.  Willcock,  "be  elected  to 
a  corporate  office  in  reversion."  ^  The  same  doctrine  has  been  recog- 
nized in  this  country,  and  a  vacancy  must  exist  before  an  election  to 
ffil  it  can  be  ordered,^  and  an  election  to  fill  an  anticipated  vacancy 
is  not  valid  unless  expressly  authorized  by  the  charter  or  statute.' 
Elections,  however,  in  advance  of  the  expiration  of  the  regular  term 
of  the  incumbent  of  an  office,  are  always  provided  for  and  held,  but 
such  casesare  not  elections  to  vacancies  within  the  meaning  of  the  rule 
imder  consideration.  Provision  is  usually  made  for  the  exercise  by 
some  executive  officer  of  power  to  fill  an  office  temporarily  upon  a 
vacancy  occurring.  The  vacancies  which  are  intended  to  be  pro- 
vided for  by  such  statutory  provisions  are  those  which  arise  from 
death,  resignation,  abandonment  of  office,  or  other  circumstances  of  a 
fortuitous  nature.  When  the  statute  provides  that  the  person  holding 
an  office  shall  hold  over  until  his  successor  is  elected  or  appointed  and 
qualified,  there  ie  no  vacancy  in  such  sense  as  to  authorize  an  execu- 
tive officer  to  exercise  his  statutory  power  to  make  a  temporary  ap- 
pointment to  fill  a  vacancy.^ 


being  trustees  de  facto,  their  acta  would 
be  good.  And  their  title  would  also  be 
good  except  when  called  in  question  by 
quo  warranto.  People  v.  Bartlett,  6 
Wend.  (N.  Y.)  422 ;  Lynch  t;.  Laffland, 
4  CJoldw.  (Tenn.)  96.  Validity  of  acts 
of  officers  de  facto,  see  ante,  §§  395,  note. 
396,  note;  People  v.  Stevens,  5  Hill 
(N.  Y.),  616,  per  Bronaon,  J. ;  People 
V.  Runkle,  9  Johns.  (N.  Y.)  147 ;  Tnun 
tees  V.  Hill,  6  Ck)w.  (N.  Y.)  23;  Ply- 
mouth V,  Punter,  17  Conn.  585 ;  Smith 
V.  State,  19  Conn.  493 ;  People  v,  Bart- 
lett, 6  Wend.  (N.  Y.)  422;  State  v. 
Jacobs,  17  Ohio,  143 ;  Hinton  v.  Lind- 
say, 20  Ga.  746;  Butler  v.  Walker,  98 
Ala.  358;  poet,  §  1554.  The  uncondi- 
tionai  repeal  of  a  municipal  charter 
aboliahes  all  the  ojB^cea  under  it;  so  also 
does  the  substitution  of  a  new  charter 
having  inconsistent  provisions,  and 
not  providing  for  the  rights  of  officers 
under  the  oldcharter.  Crook  v.  People, 
106  111.  237.  See  this  case  also  as  to 
who  are  ''the  city  officers  then  in 
office,"  as  used  in  the  Incorporation 
Law  of  Ulinois.  See  Malone  v,  Williams, 
118  Tenn.  390;  103  S.  W.  Rep.  798. 

1  Willc.  Corp.  207,  pi.  526;  Hob. 
150;  Skin.  45;  Glover,  216. 

1  lindsey  v,  Luckett,  20  Tex.  516; 
Biddle  v.  Willard,  10  Ind.  63;  People  v. 


Witherell,  14  liich.  48;  State  v.  Link- 
hauer,  142  Ind.  94 ;  Kimberlin  v.  State, 
130  Ind.  120. 

»  Biddle  v.  Willard,  10  Ind.  63.  In 
this  case  it  was  said  that  a  resignation 
to  take  efifect  at  a  fixed  future  time 
mav,  if  no  new  rights  have  attached,  be 
withdrawn,  even  after  acceptance,  by 
the  consent  of  the  party  accepting; 
and  under  the  laws  oi  that  State  it  was 
held  that  such  a  resignation  did  not 
create  a  vacancy  which  would  author- 
ise an  election  at  a  period  prior  to  the 
taking  effect  of  the  resignation.  See 
infra,  §§  417,  note,  418,  note. 

There  is  no  technical  or  peculiar 
meaning  to  the  word  "vacant,"  as  used 
in  the  Constitution.  It  means  empty, 
imoccupied,  as  applied  to  an  office  with- 
out an  incumbent.  There  is  no  basis  for 
the  distinction  uiged  that  it  applies 
only  to  offices  vacated  by  death^  refr- 
ignation,  or  otherwise.  An  existing 
office  without  an  incumbent  is  vacant, 
whether  it  be  a  new  or  an  old  one.  Per 
Stuart,  J.,  Stocking  v.  State  (vacancy 
in  new  judicial  circuit),  7  Ind.  326; 
followed,  Collins  v.  State,  8  Ind.  344. 

*  People  V.  Tilton,  37  Cal.  614 ;  Peo- 
ple V.  Tyrrell,  87  CaL  475;  People  v. 
£dwards,  93  CaL  153;  Gosman  v. 
State,  106  Ind.  203,  206;  State  v.  Har- 
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§  415  (223).  Refusal  to  serve  in  Office.  —  It  is  an  established 
coTwrnxm-law  principle  in  England,  that  since  a  municipal  corporation 
is  entitled  to  the  oflBcial  service  of  its  eligible  members,  it  may,  by 
virtue  of  its  inherent  or  incidental  power,  pasS  a  by-law  imposing  a 
pecuniary  penalty  upon  such  as  refvse,  without  legal  excuse,  an  office 
to  which  they  have  been  duly  elected.^  The  ground  of  this  doctrine 
is  clearly  set  forth  by  Lord  Holt  in  Vanacker's  Case,  and  although 
all  of  his  reasoning  is  not  applicable  to  our  American  municipal  cor- 
porations, still  it  is  believed  that  under  the  usual  general  welfare 
clause  or  under  their  incidental  power  to  pass  reasonable  and  neces- 
sary by-laws,  they  would  be  authorized,  where  such  an  ordinance  did 
not  contravene  the  charter  or  statute,  or  public  legislative  policy 


rison,  113  Ind.  434,  441;  Kimberlin  v. 
State,  130  Ind.  120;  Koeroer  v.  State, 
148  Ind.  158,  167;  Smoot  v,  Somer- 
ville,  59  Md.  84 ;  State  v.  Smith,  152 
Mo.  512 ;  Richards  v.  McMillin,  36  Neb. 
352;  State  v.  Hadley,  64  N.  H.  473; 
Stilsing  V.  Davis,  45  N.  J.  L.  390 ;  Peo- 
ple V.  Fitchie,  76  Hun  (N.  Y.),  80; 
State  V,  Boucher,  3  N.  Dak.  389 ;  State 
V.  Howe,  25  Ohio  St.  588 ;  State  v.  Bry- 
Bon,  44  Ohio  St.  457 ;  State  v,  Wright, 
56  Ohio  St.  540;  State  v.  Simon,  20 
Oreg.  365 ;  State  v.  Henderson,  4  Wyo. 
535.  See  also  People  v.  Stratton,  28 
Cal.  382.  But  compare  State  v.  Mur- 
phy, 32  Fla.  138.  But  where  the  incum- 
bent who  is  entitled  to  hold  over  until 
his  successor  has  qualified,  surrenders 
the  office,  and  thereafter  the  successor 
is  declared  by  the  courts  to  be  ineli- 
^ble  for  election  or  appointment,  there 
M  a  vacancy  which  justifies  the  exer- 
cise of  a  power  to  fill  a  vacancy.  The 
surrender  of  the  office  by  the  person 
entitled  to  hold  over,  and  the  subse- 
quent judgment  of  the  court  declaring 
tne  election  of  his  successor  void, 
operate  to  create  a  vacancy.  People 
y.  Rodgers,  118  Cal.  393.  If  an  officer 
is  elected  to  a  new  term,  to  succeed  him- 
self, but  die8  before  entering  on  such  new 
term,  the  vacancy  is  created  in  the 
term  which  he  was  serving,  and  not  in 
that  which  had  not  begun  when  he 
died;  and  a  person  appointed  to  fill 
this  vacancy  will  hold  over  under  a 
statutory  provision  until  his  successor 
is  elected  and  qualified.  State  v. 
Speidel,  62  Ohio  St.  156. 

*  City  of  London  v.  Vanacker,  1  Ld. 
Raym.  496;  s.  c.  Carth.  482;  s.  c.  12 
Mod.  270,  272;  1  Salk.  142;  Rex  v. 
Bower,  2  Dowl.  &  R.  761,  842 ;  s.  c.  1 


Bam.  &  Cress.  492,  585,  587 ;  Vintners' 
Co.  V.  Passey,  1  Burr.  237,  239;  Willc. 
230;  Glover,  181;  Grant,  211.  See 
also  United  States  v.  Justices,  10  Fed. 
Rep.  460,  464 ;  London  v.  Headen,  76 
N.  Car.  72.  If  of  a  public  and  magis- 
terial nature,  the  penalty  for  refusal 
may  be  imposed,  though  the  person  be 
also  liable  to  be  pumshed  by  indict- 
ment, or,  in  the  discretion  of  the  court, 
bv  criminal  information.  London  v. 
Vanacker,  1  Ld.  Raym.  499;  Rex  v, 
Grosvenor,  2  Str.  1193 ;  Rex  v.  Hunger- 
ford,  11  Mod.  132,  142;  Rex  v.  Wood- 
row,  2  Term  R.  732 ;  Rex  v,  Whitwell, 
5  Term  R.  86 ;  Rex  v.  Leyland,  3  M.  & 
S.  184.  The  Municipal  Corporations 
Act  (5  and  6  Wm.  IV.  chap.  Uxvi.  §  51, 
Munic.  Corp.  Act,  1882,  §  34)  requires 
every  qualified  person  elected  to  the 
office  of  alderman,  coimcillor,  auditor, 
or  assessor,  or  mayor,  to  accept  the 
office  or  pay  a  fine  to  the  borough  fund. 
The  refusal  to  take  the  requisite  oaths 
is  a  refusal  of  the  office.  Exeter  v. 
Starre,  2  Show.  158,  159.  As  there  is 
a  common  law  duty  to  serve  in  an 
office  to  which  a  person  has  been  duly 
elected,  this  duty  may,  if  the  office  be 
sufficiently  important,  be  enforced  by 
nuxndamusj  and  the  payment  of  the 
fine  is  not  in  lieu  of  service,  unless  the 
statute  or  by-law  release  him  from 
service  by  treating  the  penalty  as  com- 
pensation. Rex  f.  Bower,  1  Bam.  A 
Cress.  585;  8.  c.  2  Dowl.  &  R.  761; 
Rex  V.  Leyland,  3  Maule  <&  Sel.  184; 
Rex  V.  Woodrow,  2  Term  R.  732 ;  po«*, 
§  1486.  By  the  above-mentioned  pro- 
vision of  tne  Municipal  Corporations 
Act  of  6  and  6  Wm.  IV.,  the  fine  is  in 
lieu  of  the  acceptance  of  the  office. 
Grant  on  Corp.  222. 
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respecting  offices,  to  impose  a  reasonable  fine  for  refusing  corporate 
offices.  In  this  country,  however,  offices  have  not  usually  been  re- 
garded as  burdens  to  be  avoided,  but  rather  as  distinctions  to  be 
coveted,  and  hence  there  has  been  little  occasion  to  call  into  exercise 
the  power  of  the  courts,  or  to  test  the  authority  of  the  corporations  to 
enforce  the  undertaking  of  their  offices.  If,  however,  under  the  char- 
ter or  statute,  or  the  law  or  policy  of  the  State,  an  officer  has  the  rigJU 
to  resign  or  lay  down  his  office  at  pleasure,  as  is  usually  the  case  with 
us,  the  authority  to  impose  a  fine  for  refusing  to  serve  would  prob- 
ably not  exist.^ 

§  416  (224).  Besij^nation  of  Municipal  Offices.  —  An  office  mtut 
be  resigned  either  (first)  expressly,  or  (second)  by  implication.'  If 
the  charter  prescribes  the  mode  in  which  the  resignation  is  to  be  made, 
that  mode  should  of  course  be  complied  with.^  Acceptance  by  the 
corporation  is,  at  common  law,  necessary  to  a  consummation  of  the 
resignation,  and  until  acceptance  by  proper  authority,  the  tender  or 
o£Fer  to  resign  is  revocable.^    But  if  the  statute  provides  that  an 


>  See  WlUc.   133,  pi.  308;    Grant, 

221,  222;  post,  §  418.  note;  Gates  v. 
Delaware  County,  12  Iowa,  405; 
United  States  v.  Wright,  1  McLean. 
609;  State  v.  Ferguson,  31  N.  J.  L. 
107.  StcUtUe  prescribing  penalty  for  re- 
fusing to  qualify  as  town  constable 
after  election  or  apix)intment  held  not 
to  violate  the  provision  of  the  North 
Carolina  Constitution  against  depriva- 
tion of  life,  liberty,  or  property  other- 
wise than  by  the  law  of  the  land.  Lon- 
don V.  Heaaen,  76  N.  Car.  72. 

*  Regents  of  University  v.  Williams, 
9  Gill  &  J.  (Md.)  365,  422;  Willc.  132, 
238;   Grant,  268,  246,  note  e;  lb.  221, 

222.  In  State  v.  Blakemore,  104  Mo. 
340,  345,  it  is  said  that  there  never  has 
been  any  question  in  this  country  as  to 
the  right  of  a  civil  officer  to  resign  his 
office. 

•  Willc.  239 ;  Rex  v.  Hughes,  5 
Bam.  &  Cress.  886,  896 ;  Rex  v.  Mayor 
of  Ripon,  1  Ld.  Raym.  563;  Rex  v. 
Payne,  2  Chitty,  366;  Reg.  v.  Morton, 
4  Q.  B.  146.  The  statute  may  provide 
that  the  officer  shall  continue  until  his 
successor  is  elected  and  qualified,  and 
in  such  case  he  will  not  cease  to  be  an 
officer  merely  by  resigning  so  as  to  be 
relieved  from  the  discharge  of  his  duties 
as  such  officer.  Badger  v.  United 
States,  93  U.  S.  599  (mandamus) ;  Amy 
V.   Watertown,    130  U.   S.   301.     See 


further  on  this  point,  post,  chapter  on 
Mandamus,  §§  1520-1522. 

*  R^.  V,  Lane,  2  Ld.  Raym.  1304 ; 
Rex  V.  Kipon,  supra;  Hazard's  Case,  2 
Rol.  11 ;  Jenning's  Case,  12  Mod.  402; 
Rex  V.  Patteson,  4  B.  &  Ad.  9;  1  Nev. 
&  Mann.  612;  Edwards  v.  United 
States,  103  U.  S.  471;  Whitney  v. 
Van  Buskirk,  40  N.  J.  L.  463 ;  Greene 
V.  Freeholders  of  Essex,  44  N.  J.  L.  388 ; 
Bird  V.  Johnson,  59  N.  J.  L.  59,  61 ; 
Fryer  v.  Norton,  67  N.  J.  L.  537.  The 
acceptance  may  be  by  entiy  in  books, 
by  vote,  or  resolution,  or  by  treating 
the  place  as  vacant  and  electing  an- 
other to  fill  it,  or  ordering  an  elation 
if  to  be  filled  by  a  popular  vote.  Van 
Orsdall  v.  Hazard.  3  Hill  (N.  Y.),  243; 
State  V.  Ancker,  2  Rich.  (S.  Car.)  245. 
One  elected  to  an  office  cannot  resign  it 
before  he  has  qualified  and  become  an 
incumbent  of  it.  Miller  v.  Supervisors 
of  Sacramento  County,  25  Cal.  93; 
Willc.  236.  Where  acceptance  has 
been  refused  by  the  council,  the  incum- 
bent remains  in  office.  Fryer  v.  Norton, 
67  N.  J.  L.  537,  but  on  the  right  to 
refuse  to  accept  r^gnation  see  cases 
cited  infra.  Provision  of  Tennessee 
Constitution  that  every  officer  shall 
hold  his  office  until  his  successor  is 
elected  or  appointed  and  qualified,  held 
to  apply  to  resigning  ofncers,  and  to 
restnct  and  qualify  the  right  to  resign. 
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officer  may  resign  at  pleasure  and  that  his  resignation  shall  take 
e£Fect  when  filed,  the  principle  just  stated  does  not  apply,  and  when 
his  resignation  is  filed,  he  ceases  to  be  an  officer.^  The  right  to  accept 
a  resignation  is  a  power  incidental  to  every  corporation.'  It  is  also 
a  common-law  principle  that  the  right  to  accept  the  resignation  of  an 
officer  is  incidental  to  the  power  of  appointing  him.'  If  no  particular 
mode  is  prescribed,  neither  the  resignation  nor  acceptance  thereof 
need  be  in  writing,  or  in  any  special  form  of  words.* 


United  States  v.  Justices,  10  Fed.  Rep. 
460.  But  the  contranr  view  has  been 
adopted  in  New  York  in  applying  a 
statutoiy  provision  in  similar  terms. 
Olmsted  v.  Dennis,  77  N.  Y.  378,  387; 
GUbert  v.  Luce,  11  Barb.  (N.  Y.)  91. 
The  provision  of  the  Federal  Revised 
Statutes,  S  5145,  that  directors  of  na- 
tional banks  shall  hold  office  for  one 
year  and  until  their  successors  have 
been  elected  and  qualified,  does  not 
prohibit  or  affect  resignations.  Briggs 
V,  Spaulding,  141  U.  S.  132,  154.  It 
has  been  held  in  this  country,  however, 
that  an  incumbent  of  a  public  office 
may  kw  U  down  at  his  pleasure ,  and  that 
the  officer  to  whom  tne  resignation,  by 
law,  is  to  be  made  cannot  forbid  it  or 
refuse  it;  and  that  when  received  by 
such  officer  it  operates  to  vacate  the 
office  resigned.  Gates  t;.  Delaware 
Coimty,  12  Iowa,  405;  United  States 
V.  Wright,  1  McLean,  509.  The  delivery 
by  a  city  engineer,  whose  office  was 
elective,  of  a  written  resignation  to  the 
mayor  and  council,  takes  effect  without 
any  acceptance.  State  v.  Mayor  of 
Lincoln,  4  Neb.  260.  Lake,  C.  J.,  says: 
"In  absence  of  statute,  there  is  no  rule 
requiring  acceptance  of  resignation  to 
make  it  effective.  The  refusal  of  the 
municipal  authorities  to  accept  it  will 
not  com{)el  the  officer  to  retain  the 
office  against  his  will.''  76.  Compare 
State  V,  Ferguson,  31  N.  J.  L.  107,  129 ; 
Lewis  V,  Oliver,  4  Abb.  Pr.  (N.  Y.)  121 ; 
People  V,  Porter,  6  Cal.  26.  Denying 
right  under  statute  to  withdraw  resig- 
nation after  delivering  it.  State  v. 
Hauss  (sheriff),  43  Ind.  105. 

*  Amy  V.  Watertown  (No.  1),  130 
U.  S.  301,  302,  distinguishing  Badger 
V.  United  States.  93  U.  S.  599;  post, 
§§  1520,  1521;  United  States  v.  Jus- 
tices, 10  Fed.  Rep.  460,  463,  citing 
text;  State  v.  Hauss,  43  Ind.  105; 
McGee  v.  Axtell,  103  Ind.  444. 

»  Rex  V,  Tidderly,  1  Sid.  14 ;  Haa- 
ard's  Case,  2  Rol.  11,  supra.  The 
f' common  council"  may  regulate  resig- 


nations by  by-laws,  and  it  may  accept 
resignations,  as  it  represents  the  cor- 
poration at  large.  Rawlinson  (5th  ed.), 
317,  note;  Staniland  v.  Hopkins,  9 
M.  &  W.  178;  Willc.  240,  pi.  615. 

*  Van  Orsdall  v.  Hazard,  3  Hill 
(N.  Y.),  243 ;  asserting,  arguendo,  the 
incidental  power  of  municipal  corporar 
tions,  as  such,  to  accept  resignations, 
and  approving  the  opimon  of  Mr.  Will- 
cock  (Munic.  Corp.  240),  who  observes, 
respecting  the  cases  on  this  subject :  "  I 
presume  that  a  right  to  accept  a  resig- 
nation passes  incidentaily  with  a  right 
to  elect."  See  also  Rex  v.  Tidderly,  1 
Sid.  14,  per  Hale,  Ch.  B.;  Jenning's 
Case,  12  Mod.  402;  Taylor's  Case, 
Poph.  133;  State  v.  Popejoy,  165  Ind. 
177,  179;  Ohnsted  v.  Dennis,  77  N.  Y. 
378,  386;  Gilbert  v.  Luce,  11  Barb. 
(N.  Y.)91;  Statev.  Augustine,  113  Mo. 
21,  24,  citing  text;  Fryer  v,  Norton, 67 
N.  J.  L.  537 ;  Vaughn  v.  School  Dist.,  27 
Greg.  57.  The  English  Municipal  (Cor- 
porations Act,  1882,  §  36,  provides  that 
any  **  person  elected  to  a  corporate  office 
may  at  anv  time  by  writing  signed  by 
him,  and  delivered  to  the  town-clerk, 
resign  the  office,  on  payment  of  the  fine 
provided  for  non-acceptance  thereof." 

*  Same  authorities;  and  see  also 
Rex  V.  Ripon,  1  Ld.  Raym.  563; 
Regina  v.  Lane,  1  Ld.  Raym.  1304; 
Jenning's  Case,  12  Mod.  402;  R^ina 
V.  Gloucester,  Holt  R.  450;  Van  Ors- 
dall V.  Hazard,  3  Hill  (N.  Y.),  243, 248 ; 
State  V.  Allen,  21  Ind.  516;  People  v. 
Police  Board,  26  N.  Y.  39 ;  McCHmn's 
Case,  19  N.  Y.  188,  distinguished.  Stat- 
utory limitation  on  the  right  to  resign 
before  successor  is  chosen  and  qualified. 
Badeer  v.  United  States,  93  U.  S.  599 ; 
People  v.  Brooklyn  Common  Council, 
77  N.  Y.  503,  approving  text.  A  resig- 
nation made  to  the  ofiScer  who  makes 
the  appointment  vacates  the  office  as 
soon  as  it  is  received ;  there  is  no  ac- 
ceptance necessary.  Gilbert  v.  Luce,  11 
Barb.  (N.  Y.)  91 ;  Olmsted  v.  Dennis, 
77  N.  Y.  378. 
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§417(225).  Implied  Beiign«tloii ;  Incompatible  Office. —  An 
office  may  be  impliedly  resigned  or  vacated  hy  the  incumbent  being 
elected  to  and  accepting  an  incompatible  office}  The  rule,  says 
Parke,  J.,  in  a  leading  English  case  on  this  subject,  that  where  two 
offices  are  incompatible  they  cannot  be  held  together,  is  founded 
on  the  plainest  principles  of  public  policy,  and  has  obtained  from 
very  early  times.^  The  principle  applies  not  only  where  the  second 
office  is  the  superior  and  more  important  one,  but  also  where  it  is 
not'  The  rule  has  been  generally  stated  in  broad  and  unqualified 
terms,  that  the  acceptance  of  the  incompatible  office,  by  whomsoever 


»  Per  Parke,  J.,  Rex  v.  Patteson,  4 
Bam.  <&  AdoL  9 ;  1  N^v.  &  Mann.  612 ; 
Regents  of  the  University  v,  Williams, 
9  am  <&  Johns.  (Md.)  365 ;  1  Kyd.  369- 
375 ;  State  v.  Butz,  9  S.  Car.  156 ;  People 
V.  Hanifan,  96  111.  420;  Packingham  v. 
Harper,  66  HI.  App.  96,  100;  Foltz  v. 
Kerlm,  105  Ind.  221,  225;  Stubbs  v. 
Lee,  64  Me.  195 ;  Pooler  v.  Reed,  73 
Ma  129;  Attorney-General  v.  Detroit 
Ck>mmon  Council,  112  Mich.  145,  168; 
Attomey^jreneral  v.  Oakman,  126 
Mich.  717 ;  Cotton  v.  Phillips,  56  N.  H. 
220;  State  v.  Thompson,  20  N.  J.  L. 
689 ;  State  v.  Goff,  15  R.  I.  505 ;  State 
V.  Brinkerhoff,  66  Tex.  45.  In  Queen 
V,  Bangor,  L.  R.,  18  Q.  B.  Div.  349. 
361,  Lord  Eaher,  M.  R.,  summarized 
the  law  on  the  subject  as  follows: 
f  There  is  no  express  enactment  that 
an  alderman  cannot  be  elected  a  coim- 
cillor,  but  it  has  been  suggested  that 
there  is  a  necessary  implication  that 
he  cannot  be.  It  has  been  said  that  the 
two  offices  are  incompatible,  and  that 
two  incompatible  offices  cannot  be  held 
hy  the  same  person  at  the  same  time.  The 
latter  proposition  is  true  with  respect  to 
the  offices  of  alderman  and  coimcillor, 
not  on  the  ground  that  they  are  offices 
of  profit,  but  on  the  ground  that  they 
are  so  incompatible  that  the  legisla- 
ture  cannot  have  intended  they  should 
be  held  by  the  same  person  at  the  same 
time.  Woat  is  the  consequence  of  this 
doctrine?  A  long  series  of  authorities 
has  upheld  the  proposition  that,  when 
two  offices  are  mcompatible,  and  the 
suggested  ineligibility  of  the  candidate 
for  one  of  them  only  arises  from  the 
fact  that  it  is  incompatible  with  the 
office  he  already  holds,  he  is  not  thereby 
prevented  from  being  elected  to  the 
second  office,  whether  it  be  superior  or 
not.  The  cases  have  decided  that,  if  a 
person  holding  one  office  be  elected  to 


another  f  and  accepts  that  election,  he 
thereby  vacates  the  office  he  held,  and 
thus  the  difficulty  with  resi)ect  to  the 
impossibility  of  holding  two  incompati- 
ble offices  is  got  rid  oiT" 

By  the  common  law,  when  two  offi- 
ces or  public  trusts  are  incompatible 
with  each  other,  a  person  holding  the 
one  is  not  disqualified  to  be  appomted 
or  elected  to  the  other^  but  his  accept- 
ance of  the  second  office  is  in  law  an 
implied  resignation  of  the  first,  when- 
ever it  may  be  resigned  by  the  mere 
act  of  the  incumbent  without  the  assent 
or  concurrence  of  a  superior  authority. 
Per  Gray,  C.  J.,  in  Commonwealth  v, 
Hawkes,  123  Mass.  525.  The  rule  that 
one  vacates  an  office  by  accepting  an- 
other office  incompatible  therewith,  ap- 
plied to  a  city  soUcitor's  acceptance  of 
the  office  of  representative  in  Congress. 
State  V.  Butz,  9  S.  Car.  156;  po««,  §  744. 
note.  The  rule  that  the  acceptance  of 
the  second  vacates  the  first  pf  two 
offices  that  are  incompatible,  is  not 
only  the  rule  of  the  common  law,  but  is 
held  to  apply  to  incompatibility  growing 
out  of  constttutUmal  arid  statutory  vrovif 
sums  prohibiting  the  holding  oi  two 
offices  in  specined  cases.  Attorney- 
General  V.  Uetroit  Common  Council, 
112  Mich.  145,  174;  People  v.  Sander- 
son, 30  Cal.  160,  167;  People  v.  Pro- 
vines,  34  Cal.  520,  541 ;  Foltz  v,  Kerlin, 
105  Ind.  221 ;  Daily  v.  State,  8  Blackf. 
(Ind.)  322;  Shell  v.  Cousins,  77  Va. 
328 

«  Per  Parke,  J.,  Rex  v,  Patteson,  4 
Bam.  &  Adol.  9;  1  Nev.  &  Mann. 
612. 

*  ^ilward  v.  Thatcher,  2  Term  R. 
87,  which  settled  this  point  conclu- 
sively; Rex  V,  Treliwney,  3  Burr. 
1615;  Gabriel  v.  Qerke,  Cro.  Eliz.  76; 
Rex  V.  Godwin,  Doug.  397,  note  22; 
Willc.  240,  pL  617;   Glover,  139. 
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the  appointment  or  election  might  be  made^  absolutely  determines 
the  original  office,  leaving  no  shadow  of  title  in^the  possessor,  whose 
successor  may  be  at  once  elected  or  appointed,  neither  qvjo  warranto 
nor  amotion  being  necessary.* 

§  418  (226).  Same  Subject;  Acceptance  of  Besignation. — The 
doctrine  fust  stated  is  undoubtedly  true  where  the  acceptance  of  the 
second  office  is  made  by,  or  with  the  privity  of  that  authority  which 
has  the  power  to  accept  the  surrender  of  the  first,  or  to  amove  from 
it;  but  "such  acceptance  does  not  operate  as  an  absolute  avoidance, 
in  cases  where  a  person  cannot  divest  himself  of  an  office  by  his  own 
mere  act,  but  requires  the  concurrence  of  another  authority  to  his 
resignation  or  amotion,  unless  that  authority  is  privy  and  consent- 
ing to  the  second  appointment."  ^  If  one  holding  an  office  in  a  cor- 
poration be  by  that  corporation  elected  to  an  incompatible  office, 
this,  of  course,  is  a  consent  on  the  part  of  the  corporation  that  the 
first  office  be  vacated ;  and  if  the  second  office  be  accepted,  the  first 
is  at  once  and  ifso  facto  determined.  But,  until  acceptance,  the 
former  office  is  not  vacated.* 

§  419  (227).  Incompatible  Public  Offices.  —  The  nde  under  con- 
sideraiixm  is  not  limited  to  corporate  offices,  but  extends,  both  in  its 
principle  and  application,  to  all  public  offices.    Thus,  if  a  judge  of 


»  Gabriel  v,  Gierke,  Cro.  Eliz.  76; 
Verrior  v.  Sandwich,  1  Sid.  305;  Mil- 
ward  V.  Thatcher,  2  Term  R.  87; 
Glover,  329;  Willc.  240,  pi.  617;  Shell 
V,  Cougins,  77  Va.  328,  331,  citing  and 
adopting  text.  Where  a  resianaOon  is 
to  take  effect  at  a  future  day  the  council 
may  fill  the  vacancy  before  that  day. 
Leech  v.  State,  78  Ind.  570;  supra, 
§  414,  note.  In  Pennsylvania,  it  is  held 
that  if  a  statutory  prohibition  is  merely 
against  the  holairia  two  offices,  and 
does  not  affect  eligibility  for  election  or 
appointment,  a  person  holding  two  in- 
compatible offices  has  the  right  to  elect 
which  he  wUl  retain.  If  he  make  such 
election,  the  court,  in  quo  warranto  pro- 
ceedings, will  enter  judgment  of  ouster 
in  accordance  with  the  election.  If  he 
neglects  or  refuses  to  elect,  judgment 
win  be  entered  in  accordance  with  the 
demand  of  the  relator.  Commonwealth 
V.  Haeseler,  161  Pa.  92;  De  Turk  v. 
Commonwealth,  129  Pa.  151. 

*  Parke,  J.,  Rex  v.  Patteson,  4  Bam. 
A  Adol.  9 ;  1  Nev.  &  Mann.  612. 

»  lb. ;  Milward  v.  Thatcher,  2  Term. 


R.  87;  Rex  v.  Patteson,  4  Bam.  & 
Adol.  9;  1  Nev.  &  Mann.  612;  Willc. 
243,  pi.  623 ;  Arkwright  v.  Cantrell,  7 
Ad.  &  E.  565 ;  Queen  v.  Bangor,  L.  R. 
18  Q.  B.  Div.  349,  362.  Acceptance 
necessary.  See  also  State  v.  Ferguson, 
31  N.  J.  L.  107;  Fryer  v.  Norton,  67 
N.  J.  L.  537;  De  Turk  v.  Common- 
wealth, 129  Pa.  151,  160.  See  Lewis  v. 
Oliver,  4  Abb.  Pr.  121.  Acceptance  of 
an  incompatible  office,  even  under  a 
void  election,  puts  an  end  to  the  first 
office ;  and  the  officer,  on  being  ousted 
from  the  second  office,  cannot  be  re- 
stored to  the  first.  Rex  v.  Hughes,  5  B. 
&  C.  886 ;  Rex  v.  Bond,  6  D.  4  R.  333. 
In  State  v.  Brinkerhoff ,  66  Tex.  45,  it  is 
said  that  the  appointment  of  the  inc\mi- 
bent  of  an  office  to  another  office  by  the 
same  power  that  is  authorized  to  fill  a 
vacancy  in  either  office,  is  equivalent 
to  an  agreement  to  accept  the  ap- 
pointee's resignation  of  nis  former 
office ;  and,  upon  his  (qualification  under 
the  appointment,  his  resignation  has 
full  ettect,  and  the  office  formerly  held 
by  him  becomes  vacant. 
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the  Common  Pleas  accepts  an  appointment  to  the  King's  Bench,  the 
first  office  is  vacated,  since  it  is  the  duty  of  the  one  to  correct  the 
errors  of  the  other.*  Whether  offices  are  incompatible  depends  upon 
the  charter  or  statute,  and  the  nature  of  the  duties  to  be  performed.' 
The  same  man  cannot  be  judge  and  minister  in  the  same  court,  and 
hence  the  offices  are  not  compatible.^  Where  the  recorder  is  an 
adviser  to  the  mayor,  the  two  offices  cannot  be  held  together.*  So 
a  representative  in  Congress  holds  a  public  office,  within  the  mean- 
ing of  a  charter  which  prohibits  an  alderman  from  holding  ''any 
other  public  office";  and  upon  his  election  to,  and  acceptance  of 
"such  public  office,"  during  his  term  as  alderman,  his  office  as 
alderman  immediately  becomes  vacant.*  The  proper  proceeding  is, 
by  mandamus,^  to  compel  the  common  council  to  order  a  special 


>  Glover  on  Corp.  139. 

■  Milward  v.  Thatcher,  2  Term  R. 
87,  p€r  Buller,  J. ;  People  v,  Carrique, 
2  Hill  (N.  Y.),  93,  and  cases  cited; 
Staniland  v.  Hopkins,  9  M.  &  W.  178. 

Incompatibility  in  offices  exists  where 
the  nature  and  duties  of  the  two  offices 
are  such  as  to  render  it  improper,  from 
considerations  of  public  policy,  for  one 
incumbent  to  retain  both.  It  does  not 
necessarily  arise  when  the  incumbent 
places  himself,  for  the  time  being,  in  a 
position  where  it  b  impossible  for  him 
to  discharge  the  duties  of  both  offices 
(Biyan  v.  Cattell,  15  Iowa,  538,  per 
Wright,  C.  J.);  and  accordingly  tnat 
case  held  that  the  office  of  district  at- 
torney and  of  captain  in  the  volunteer 
service  of  the  United  States  were  not 
legally  incompatible.  Two  offices  are 
incompatible  where  the  holder  cannot, 
in  every  instance,  discharge  the  duties 
of  each.  Per  Bailey,  J.,  Rex  v,  Tizzard, 
17  Eng.  C.  L.  193. 

•  Poph.  28,  29;  1  Sid.  305;  2  Keb. 
93;  Glover,  139. 

*  Willc.  241,  pi.  518;  Rex  v.  Mar- 
shall, cited,  2  B.  &  A.  341.  Clerk  of  a 
school  district  and  collector  of  the  dis- 
trict were  held  not  incompatible,  and 
the  same  person  majr,  therefore,  be 
appointed  to  both  offices,  there  being 
no  prohibition  in  the  act.  Howland  v. 
Luce,  16  Johns.  (N.  Y.)  135.  The 
offices  of  councilman  and  city  marshal 
are  incompatible.  State  v.  Hoyt,  2 
Oreg.  246.  Offices  of  alderman  and 
councillor  held  to  be  incompatible. 
Queen  v,  Bangor,  L.  R.  18  Q,  B.  Div. 
349,  361.  If  the  governor  of  a  State  is 
vested  with  power  to  remove  the  mayor 
of  a  city,  the  two  offices  are  incompati- 


ble ;  and  if  a  person  who  holds  office  as 
mayor  of  the  city  is  elected  to  and 
accepts  the  office  of  governor,  the 
mayoralty  is  ipso  facto  vacated.  At- 
torney-General V,  Detroit  Common 
Council,  112  Mich.  145. 

•  People  V,  Brooklyn  Common  Coun- 
cil, 77  N.  Y.  503 ;  People  v.  Carrigue, 
2  Hill  (N.  Y.),  93 ;  People  v.  Nostrand, 
46  N.  Y.  375,  381 ;  People  v.  Green,  58 
N.  Y.  304. 

Construction  and  application  of 
constitutional  provisions  prohibiting 
any  member  of  Congress  or  any  pei^ 
son  holding  or  exercising  an^  office  'br 
appointment  under  the  United  States 
from  holding  or  exercising  any  State 
office.  See  People  v.  Leonard,  73  CaL 
230;  Foltz  v.  KerUn,  105  Ind.  221; 
Wood  V.  State,  130  Ind.  364;  Bishop 
V,  State,  149  Ind.  223 ;  Respublica  v. 
Dallas,  3  Yeates  (Pa.)t  316;  Common- 
wealth V.  Binns,  17  Seig.  &  R.  (Pa.) 
219;  Commonwealth  v.  Ford,  5  Pa. 
67;  De  Turk  v.  Commonwealth,  129 
Pa.  151. 

Construction  and  application  of  stat- 
utory provisions  prohibiting  the  hold- 
ing of  more  than  one  office.  See  Cham- 
bers V.  State,  127  Ind.  365;  State  v. 
Plymell,  46  Kan.  294;  Attorney- 
General  V,  Marston,  66  N.  H.  485; 
Oliver  v.  Jersey  City,  63  N.  J.  L.  96; 
People  V.  Drake,  43  N.  Y.  App.  Div. 
325,  afiFM  161  N.  Y.  642;  Shelby  v. 
Alcorn,  36  Miss.  273;  Commonwealth 
V.  Haeseler,  161  Pa.  92 ;  Shell  v.  Cous- 
ins, 77  Va.  328;  Bunting  v.  Willis,  27 
Gratt.  (Va.)  144. 

•  Lamb  v.  Lynd,  44  Pa.  336;  State 
V.  Rahway,  33  N.  J.  L.  110;  Fish  v. 
Weatherwax,  2  Johns.  Cas.  (N.  Y.)  217, 
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election  to  fill  such  vacancy,  and  not  by  quo  vxirranto  to  try  the 
title  to  such  office,  such  representative  being  neither  a  de  facto  nor 
de  jure  officer. 

§  420  (228).  ▲bandomnent  of  Offlee.  —  An  office  may  be  vor 
cated  by  abandonment.^  A  voluntary  enlistment  by  a  civil  officer  in 
the  military  service  of  the  United  States  for  three  years,  or  during  the 
war,  vacates  the  civil  office,  being  a  constructive  resignation  by 
abandonment.'  So  where  residence  within  the  corporation  is  neces- 
sary in  order  to  be  eligible  to  hold  an  office,  permanent  removal  from 
the  municipality  may  undoubtedly  be  taken  as  evincing  an  intention 
to  resign,  and  as  an  implied  resignation.' 

§  421  (229).  Legislative  Oontrol  of  Oompensation  of  Mmiicipal 
Offieers.  —  We  have  had  occasion  to  discuss  the  complete  supremacy 
of  the  legislature  over  public  corporations,  limited  only  by  constitu- 
tional restraints.*  Its  authority  over  public  offices,  which  are  created 
or  authorized  solely  for  the  public  convenience,  is  equally  great,*  and 
may  be  conferred  upon  municipal  corporations  with  respect  to  mu- 
nicipal offices.  The  legislature,  in  the  absence  of  constitutional  limi- 
tation, may  create  and  abolish  offices,  add  to  or  lessen  their  duties, 
abridge  or  extend  the  term  of  office,  and  increase,  diminish,  or  reg- 
ulate the  compensation  of  officers  at  its  pleasure.*    But  after  the 

*  Willc.  ^8 ;  State  v.  Allen,  21  Ind.  per  Wright,  C.  J. ;  Coffin  v.  State,  7  Ind. 
616 ;  Baker  v.  Wambaugh,  99  Ind.  312,  157 ;  People  v,  Mahaney,  13  Mich.  481 ; 
314;  Osborne  v.  State,  128  Ind.  129;  Turpen  «.  Tipton  County  Com'rs,  7  Ind. 
Relender  v.  State,  149  Ind.  283,  288.  172;  Oregon  v,  Pyle,  1  Oreg.  149; 
In  People  v.  Hanifan,  96  111.  420,  the  Bird  t?.  Wasoo  Co.,  3  Oru;.  282 ;  Cowdin 
refusal  of  an  alderman  to  attend  coun-  v.  HufP,  10  Ind.  83 ;  Cootey,  Const.  Lim. 
oil  meetings  was  held  to  be  an  aban-  276 ;  Butler  v.  Pennsylvania,  10  How. 
donment  of  the  office.  (U.  S.)  402;   Smith  v.  New  York,  37 

>  State  V,  Allen,  21  Ind.  516.  But  N.  Y.  518;  Swann  v.  Buck,  40  Miss, 
see  Biyan  v,  Cattell,  15  Iowa,  538.  268;   Collins  v.  Russell,  107  Ga.  423; 

»  Willc.  238;  ante,  i  371;  Cuny  v.  State  v,  Hyde,  129  Ind.  296;  Downey 
Stewart,  8  Bush  (Ky.),  560;  People  v.  v.  State,  160  Ind.  578;  Kenny  i?.  Huds- 
Ballhom,  100  111.  App.  571 ;  Yonkey  peth,  59  N.  J.  L.  320;  8.  c.  59  N.  J.  L. 
V.  State,  27  Ind.  236;  Relender  «.  504;  Nichols  v.  MacLean,  101  N.  Y. 
State,  149  Ind.  283;  Prather  v.  Hart,  526,  533;  Koch  v.  Mayor,  Ac.  of  New 
17  Neb.  598.  York,  152  N.  Y.  72;   Commonwealth 

*  Ante,  chap.  iv.  v.  McCombs,  56  Pa.  436;    Common- 
»  Ante,  chap.  iv. ;  State  v.  Douglass,   wealth  v.  Weir,  165  Pa.  284 ;  Foster  v, 

26  Wis.  428  and  note.   As  to  special  con-  Jones,  79  Va.  642;   State  v,  Kalb.  50 

stitutional  restrictions,  ante,  §§  97, 103.  Wis.  178 ;   State  v.  Trustees  of  Polioe- 

*  Ante,  chap.  iv. ;  and  see  also  men's  Pension  Fund,  121  Wis.  44.  An 
Conner  v.  Mayor,  &c,  of  New  York,  5  officer  holding  over  and  continuing  to 
N.  Y.  285;  Warner  v.  People,  7  Hill  dischaige  his  official  duties  until  his 
(N.  Y.).  81 ;  People  v.  Morrell,  21  successor  was  qualified,  was  held  to  be 
Wend.  (N.  Y.)  563 ;  Phillips  v.  Mayor,  entitled  to  compensation  for  the  time 
Ac.  of  New  York,  1  Hilt.  (N.  Y.)  483 ;  without  an  express  provision  to  that 
Bryan  v.  Cattell,  15  Iowa,  538,  553,  effect.     Robb  v.  Carter,  65  Md.  321. 
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services  are  rendered  there  is  an  implied  (if  not  express)  contract  to 
pay  therefor  at  the  rates  fixed  by  the  ordinance  or  law  in  force^  at  the 
date  when  the  services  were  rendered,  which  contract  cannot  be  im- 
paired by  subsequent  legislation.^  Hence,  where  the  law  in  force  at 
the  date  when  a  county  district  attorney  rendered  services,  provided 
for  the  levy  of  taxes  for  county  purposes  at  a  specified  maximum  rate, 
and  after  the  services  were  rendered  a  constitutional  provision  was 
adopted  restricting  the  limit  of  taxation,  it  was  held  that  such  restric- 
tive provision  impaired  the  obligation  of  the  plaintiff's  contract  pro 
ianto,  and  was,  to  that  extent,  void,  and  that  the  plaintiff  was  entitled 
to  a  fnandamus  to  the  county  officers,  to  levy  and  collect  a  tax  under 
the  law  on  this  subject  which  was  in  force  when  the  services  were 
rendered.* 

There  are  also  many  cases  holding  that  while  the  legislature, 
unless  specially  restrained,  may  at  pleasure  abolish  public  offices 
which  it  has  created,  it  cannot  even  as  to  such  offices,  unless  the 
power  to  do  so  has  been  reserved,  remove  persons  holding  office 
under  a  fixed  tenure  or  for  a  fixed  term  other  than  by  an  act  actually, 
and  not  merely  nominally,  abolishing  the  office.  This  line  of  decisions 
is  well  illustrated  in  a  recent  important  case  relating  to  the  city  of 
Memphis,  which  distinctly  holds  that  it  is  beyond  legislative  com- 
petency ''to  leave  the  office  standing  and  yet  abolish  the  officer.  He 
has  a  property  interest  in  his  right  to  the  office  and  its  emoluments 
as  long  as  the  office  exists  and  his  term  continues."    A  new  or 

A  vacancy,  on  being  filled,  entitles  the  Baldwin  v.  Philadelphia,  99  Pa.  St.  164. 
occupant  to  the  emoluments  of  the  Statute  authorizing  the  common  coun- 
office  till  the  next  election.  Wright  v.  cil  to  increase  compensation  of  police 
Jacobs,  12  Okla.  138;  Territoij  v.  justices  for  additional  duties  imposed 
Jacobs,  12  Okla.  152.  A  constitutional  upon  them,  was  held  to  authorize  only 
amendment  prohibiting  the  le^lature  one  increase,  and  a  second  increase  was 
from  increasina  the  compeneahon  of  a  held  to  be  invaJid.  Cox  v.  New  York, 
public  officer  during  his  continuance  in    103  N.  Y.  519. 

office  refers  only  to  his  holding^under  '  The  officer  ie  entitled  to  the  ealary 
one  appointment.  Smith  v.  CSty  of  or  compensation  which  is  incident  to 
Waterbury,  54  Conn.  174.  The  same  the  office,  and  he  cannot  be  deprived 
provision  was  declared  to  render  ille^  of  it  so  long  as  he  holds  the  office, 
a  vote  of  a  city  council  to  pay  a  jomt  Grieb  v.  ^rracuse,  94  N.  Y.  App.  Div. 
standing  committee  for  services  ren-  133;  Hoke  v.  Henderson,  4  Dev. 
dered,  though  the  office  of  councilman  (N.  Car.)  1 ;  Cotten  v.  Ellis,  7  Jones 
had  no  compensation  attached  to  it.  (N.  Car.),  Law,  545. 
Garvie  v.  Hartford,  54  Conn.  440,  441.  *  Fisk  v.  Jefferson  Parish  Police 
A  salary  may  be  reduced  during  an  Jury,  116  U.  S.  131;  Jefferson  Parish 
official  term.  Harvey  v.  Rush  County,  Pohce  Jury  v.  United  States,  23  U.  S. 
32  Kan.  159.  An  ordinance  of  a  city  is  App.  10.  Limit  of  taxation  fixed  when 
not  a  "law"  within  the  meamng  of  the  debt  was  created  cannot  be  exceeded 
Constitution  of  Pennsylvania  providing  imless  the  limit  has  been  enhuged  by 
that  ''no  law  shall  extend  the  term  df  subsequent  statutes.  Stewart  v.  Jeffer- 
any  public  officer  or  increase  or  dimin-  ton  Police  Jury,  116  U.  S.  135. 
ish  his  salary,  &c.,  after  his  election." 
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amended  charter  of  that  city  enacted  "that  all  offices  created  by  the 
existing  charter  are  hereby  abolished  and  vacated,  and  the  present 
occupants  or  incumbents  shall  cease  to  exercise  the  powers,  duties, 
and  functions  thereof,"  and  in  the  same  act  the  same  offices  were 
substantially  re-enacted  under  different  names.  The  existing  officers 
had  been  elected  or  appointed  for  fixed  terms  which  had  not  yet 
expired.  No  power  of  removal  of  such  officers  had  been  reserved. 
The  Supreme  Court  of  Tennessee  held  that,  although  the  legislature 
has  the  undoubted  right  to  abolish  an  office  no  longer  deemed 
necessary,  and  if  it  does  so  the  right  of  the  incumbent  to  hold  the 
same  necessarily  ceases  to  exist  because  there  is  no  office  to  hold, 
yet  in  the  case  of  Memphis  the  offices  had  not  been  abolished,  but 
continued  under  other  names,  and  that  the  legislature  had  no  power 
to  legislate  the  incumbents  out  of  office  before  their  terms  expired, 
while  leaving  the  offices  with  their  functions  and  powers  under  other 
names  substantially  unchanged.  The  general  proposition  was  af- 
firmed that  the  legislature  in  the  case  of  officers  with  fixed  terms 
could  not  remove  them  from  office  without  abolishing  their  offices; 
that  in  the  case  before  the  court  the  mere  legislative  declaration  that 
the  offices  were  abolished,  did  not  abolish  them,  as  the  same  act 
continued  the  same  functions  and  duties,  and  simply  transferred  the 
discharge  of  these  functions  and  duties  to  other  officers  under  dif- 
ferent names.  The  court  admitted  that  the  right  to  the  office  does 
not  entitle  the  officer  to  compensation  under  a  contract,  and  that  he 
takes  subject  to  the  right  of  the  creating  power  to  modify  the  com- 
pensation or  to  discontinue  the  office,  but  subject  to  this  qualifica- 
tion the  officer  is  entitled  to  the  office  and  to  its  emoluments  and  to 
Vedress  for  interference  with  his  rights.* 

I  Malone  v.  Williams.  1 18  Tenn.  390,  s.  p.  Hoke  v.  Henderson,  4  Dev.  (N.  Car.) 
103  S.  W.  Rep.  798,  citing  and  review-  1 ;  State  Prison  v.  Day,  124  N.  Car,  362, 
ing  previous  cases  in  the  same  State  and  abolishingoffice  of  superintendent  of 
el^where  to  the  same  effect.  In  State  prisons ;  Wood  v.  Bellamy,  120  N,  Car. 
V.  Leonard,  86  Tenn.  485,  the  court  212,  abolishing  offices  of  State  hospital 
held  that  an  Act  of  1887  simply  superintendent  and  directors.  In 
changed  the  name  of  the  office,  leaving  Silvey  v.  Boyle,  20  Utah,  205,  the  cap- 
its  duties  intact,  and  devolved  those  tain  of  police  was  attempted  to  be  di&- 
duties  upon  a  person  other  than  the  charged  by  ordinance  passed  January 
incumbent  at  the  time,  and  did  not  in  31, 1898,  which  the  city  claimed  had  the 
fact  abolish  the  office,  but  was  an  abor-  effect  to  abolish  the  office ;  on  Febru- 
tive  attempt  to  legislate  the  incum-  ary  7, 1898,  a  new  ordinance  was  passed 
bent  out  of  office.  It  was  held  that  creatine  the  office  of  captain  of  police, 
this  could  not  be  done.  The  same  doc-  and  February  11, 1898,  another  person 
trine  is  recognized  in  Halsev  v.  Gaines,  was  appointed  to  the  office.  The  court 
2  Lea,  316,  324-5;  McCulley  v.  State  held  tne  removal  was  void,  saying  that 
(Judges  Cases),  102  Tenn.  509,  538,  "the  real  purpose  and  design  was  not 
540 ;  State  v.  Lindsay,  103  Tenn.  625.  to  abolish  the  office,  but  to  get  rid  of 
The  Redistricting  Gases,  111  Tenn.  one  incumbent  to  make  room  for  an- 
234 ;  State  v,  Hamby,  1 14  Tenn.  361 ;  other.    An  officer  whose  tenure  is  dur- 
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As  all  public  offices  are  created  for  the  public  good^  and  as  officers 
are  acting  for  or  on  behalf  of  the  State  or  the  public,  the  cases  which 
hold  that,  as  ugainst  the  State,  the  right  to  exercise  a  public  office 
created  under  legislating  authority  is  property,  and  protected  as 
such  against  legislative  dominion  or  control  except  only  by  an 
act  absolutely  extinguishing  the  office  itself,  may  perhaps  have 
carried  this  doctrine  beyond  true  constitutional  limits,  and  unduly 
abridged  the  legitimate  scope  of  legislative  authority.  The  general 
doctrine  is  that  over  all  municipalities  as  governmental  agencies 
the  legislature  is  supreme  except  as  limited  by  constitutional 
provisions.* 


§  422  (230).  Oompensation  of  Officers.  —  There  is  no  svch  imr 
plied  obligation  on  the  part  of  municipal  corporations,  and  no  such 
relation  between  them  and  officers  which  they  are  required  by  law 
to  elect,  as  will  oblige  them  to  make  compensation  to  such  officers, 
unless  the  right  to  it  i^  expressly  given  by  law,  ordinance,  or  by  con- 
tract.'    Officers  of  a  municipal  corporation  are  deemed  to  have 


ing  good  behavior  or  who  can  only  be 
removed  for  cause,  cannot  be  thus 
legislated  out  of  office."  So  in  Ken- 
tucky, in  Adams  v.  Roberts,  119  Ky. 
364,  83  S.  W.  Rep.  1035, 1037,  it  is  said: 
"Though  the  legislature  is  given  the 
power  to  abolish  the  office  of  common- 
wealth's attorney  in  this  State,  until  it 
does  so,  it  cannot  abolish  the  tenure  of 
any  rightful  incumbent  of  the  office. 
He  might  be  impeached,  but  not  legis- 
lated out  of  the  office.  Cooley*s  CJonst. 
Lim.  (6th  ed.  482);  Blank  Const. 
Prohib.  p.  119,  §  99."  To  the  same 
effect  is  State  v.  Wilts,  11  La.  An.  439, 
where  the  court  said :  ''  It  is  inadmis- 
sible to  say  that  a  person  holding  an 
existing  office  under  a  fixed  tenure  can 
be  removed,  or  that  his  regular  term 
of  office  can  be  abridged  by  an  ordinary 
act  of  the  legislature  other  than  an  act 
abolishing  the  office." 

*  Ante,  chap.  iv. ;  Index,  Office  and 
Officer.  In  Matter  of  Metz  v.  Maddox, 
189  N.  Y.  460 ;  decided  November  19, 
1907,  cited  supra,  §  377,  CuUen,  C.  J., 
who  delivered  the  opinion  of  the  Court 
of  Appeals,  declared  that  when  a  can- 
vass of  votes  has  been  concluded  under 
the  statutory  provisions  for  its  conduct 
existing  at  the  time,  the  legislature  has 
no  power  to  create  a  new  tribunal  with 
power  to  recanvass  the  election  and  to 
award  possession  of  the  office  to  an- 
other claimant.    He  pointed  out  that 


if  such  were  its  power  the  legislature 
mi^ht,  except  for  constitutional  re- 
stnction,  equally  conduct  the  recanvass 
and  make  the  determination  itself; 
that  the  result  of  such  a  doctrine  would 
be  appalling :  that  where  the  result  of 
an  election  had  been  adverse  to  the 
party  to  which  the  majority  of  its 
members  belonged,  the  legislature 
might,  by  a  subsequent  statute,  au- 
thorize a  recanvass  of  the  election  of 
the  governor,  of  the  judges  of  the 
courts,  of  the  State  officers,  and  of  the 
presidential  electors,  who  in  New  York 
are  elected  by  the  people. 

>  Sikes  V.  Hatfield,  13  Gray  Oiass.), 
347 ;  Barton  v.  New  Orleans,  16  La.  An. 
317 ;  Gamier  v,  St.  Louis,  37  Mo.  554 ; 
Rowe  V.  County  of  Kern,  72  Cal.  353 ; 
White  V.  Levant,  78  Me.  568;  Periy  v. 
Cheboygan,  55  Mich.  250;  Haswefi  v. 
New  York,  81  N.  Y.  255;  Durango  v. 
Hampson,  29  Colo.  77;  Coleman  v, 
Elgin.  45  111.  App.  64;  Farwell  v. 
Rockland,  62  Me.  296;  Prince  v. 
Skillin,  71  Me.  361 ;  Goud  v,  Portland, 
96  Me.  125;  Femald  v.  Dover,  70 
N.  H.  42 ;  Nash  v.  Mayor  of  Nashville, 
108  Tenn.  68 ;  Anderson  v.  Milwaukee, 
1 13  Wis.  1.  It  is  advisable  that  salaries 
should  be  fixed  by  ordinance,  and  not 
voted  as  a  matter  of  srace  and  favor. 
Smith  V.  Commonwealth,  41  Pa.  St.  335 ; 
Devoy  v.  New  York,  39  Barb.  (N.  Y.) 
169;    Bladen  v,  Philadelphia,  60  Pa. 
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accepted  their  office  with  knowledge  of,  and  with  reference  to,  the 
provisions  of  the  charter  or  incorporating  statute  relating  to  the  ser- 
vices which  they  may  be  called  upon  to  render,  and  the  compensa- 
tion provided  therefor.  Aside  from  these,  or  some  proper  by-law, 
there  is  no  implied  assumpsit  on  the  part  of  the  corporation  with 
respect  to  the  services  of  its  officers.  In  the  absence  of  express  con- 
tract, these  determine  and  regulate  the  right  of  recovery,  and  the 
amount.^  If  the  charter  or  by-laws  provide  for  a  peculiar  mode  of 
compensation,  as,  for  example,  to  a  city  surveyor  for  superintending 
grading  of  streets,  by  an  assessment  upon  the  property  owners,  the 

St.   464.     See  opinion  of  Thompson,  hold  the  city  liable.    Nash  v.  Mayor  of 

C.  J.,  Philadelphia  v.  Given,  60  Pa.  St.  Nashville,  108  Tenn.  68. 

136.     Municipal  corporations  are  not  '  Locke  v.  Central  City,  4  Colo.  65 ; 

liable  for  services   performed  b^   an  Brazil  v.  McBride,  69  Ind.  244 ;  Doolan 

officer     under     an     unconstitutional  v.  Manitowoc,  48  Wis.  312'  Gorr  v. 

statute.     Meagher  v.  Storey  County,  Port  Jervis,  57  N.  Y.  App.  Div.  122 ; 

6  Nev.  244ipo8t,  §  1575:  City  of  Central  Iron  Mountain  v.  Uddenbeiig,  127  Mich. 

V.  Sears,  2  Colo.  588.   The  first  sentence  189;  Clark  v.  Portsmouth,  68  N.  H. 

of  this  section  of  thft  text  cited  and  263;  supra,  §  396.    A  public  officer  is 

applied  in  Bosworth  v.  New  Orleans,  not  entitled  to  payment  for  duties  im- 

26  La.  An.  494,  495.    An  officer  lavh  posed  upon    lum   by  statute    in   the 

ftUly  suspended  cannot  recover  salary  absence  of  an  express  provision  for  such 

for  the  time  of  his  suspension,  whether  payment.     Jones    v,    Carmarthen,  8 

he  is  finally  removed  or  not.    Black-  M. & W. 805 ;  Asking.  London,  1  Upper 

well  V.  Thayer,   101   Mo.  App.  661.  Can.  Q.  B.  292 ;  Prin^le, /n  re,  10  Upper 

Where,  at  the  time  an  officer  is  elected.  Can.  Q.  B.  254 ;  Renna  v.  Cumberlege, 

his  salary  has  not  been  fixed,  an  ordi-  36  L.  T.  n.  s.  700.    Where  it  is  the  duty 

nance  passed  during  his  term  fixing  of  the  treasurer  of  the  city  to  receive  au 

his  salary  is  not  a  violation  of   the  money  paid  to  the  city  and  to  pay  out 

constitutional  restriction  against  en-  the  same,  and  the  city  receives  and 

Urging  or  diminishing  the  salary  of  disburses  money  which  should  have 

an  officer  during  his  term  of  office,  gone   through    his   hands   and   upon 

State    V.    McDowell,    19    Neb.    442 ;  which  he  was  entitled  to  a  commission, 

Wheelock  v.  McDowell,  20  Neb.  442.  he  may  sue  to  recover  the  commission 

See  also  Purcell  v.  Parks,  82  111.  346 ;  thereon  as  if  he  had  handled  the  mon^ 

Rucker  v.  Pocahontas  County  Supers  himself.     Baxley  v,  Holton,  114  Ga. 

visors,  7  W.  Va.  661.    Under  an  ap-  724.     See  also  Beard  v.  Decatur,  64 

pointment    to    office  "without   com-  Tex.  7.    Absence  on  personal  business 

pensation    until    otherwise    ordered"  does  not  diminish  a  mayor's  salary 

the    incumbent    is    only   entitled   to  thou^^h   an   acting    mayor   has   been 

compensation  from  the  time  of  the  appointed  at  the  same  salary.    Bates 

order  directing  its  payment.  McGough  v.  St.  Louis,  153  Mo.  18.    The  right  of 

V.  New  York,  83  N.  Y.  App.  Div.  322.  setoff  in   respect   of   his   salary   was 

If  the  legislature  shortens  an  officer's  denied  to  a  municipal  officer  where  it 

term  of  office,  he  cannot  recover  his  was  the  duty  of  the  officer  to  deposit  all 

salary  for  his  unexpired  term.   Long  moneys  received  in  the  treasury,  and 

V,  New  York,  81  N.  Y.  425.    Further,  as  where  it  was  provided  his  salary  was  to 

to  de  facto  officers ,  see  ante^  {§  395n.,  be  |mid  in  a  specific  manner.     The 

413n.,  422n.,  429n.,  485  and  note.    A  decisions  of  the  Supreme  Court  of  the 

secretary  of  a  municipal  board  of  health  United  States,  allowing  equitable  set- 

whose  auties  were  clerical  was  held  off  in  such  cases,  were  distinffuished. 

not  entitled  to  recover  for  services  in  New  Orleans  v.  Fiimerty,  27  La.  An. 

the   treatment   of   smallpox   patients  681 ;   s.  c.  21  Am.  Rep.  569.     If  the 

during    an    epidemic,     without    the  citjr  is  liable  at  once  to  suit  by  the 

authority  of  tne  city  officers,  accept-  ofocer,  why  deny  the  right  of  set-off? 
ance  by  them,  or  notice  that  he  would 
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city  is  not  liable  before  it  collects  the  money,  if  it  makes  the  requisite 
assessments,  and  is  proceeding  with  proper  diligence  to  enforce 
them.^ 

§  423  (231).  Fow«r  of  Municipality  to  abolish  Offlee  or  to  regn- 
lata  Salary.  —  It  b  a  general  nde  where  not  qualified  or  restricted 
by  positive  law,  that  the  power  that  creates  an  office  may  abolish 
it  in  its  discretion,'  and  this  rule  is  applicable  to  municipal  offices 
created  by  the  act  of  the  municipality.  A  municipal  corporation  m>ay, 
unless  restrained  by  charter  or  other  statute,  abolish  an  office  created 
by  ordinance;  and  may  also,  unless  the  employment  is  in  the  nature 
of  a  contract,  reduce  or  otherwise  regulate  the  salaries  and  fees  of  its 
officers,  according  to  its  view  of  expediency  and  right.  Although 
an  officer  may  be  elected  or  appointed  for  a  fixed  period,  yet  where 
he  is  not  bound,  and  cannot  be  compelled  to  serve  for  the  whole 
time,  such  election  or  appointment  cannot  be  considered  a  contract 
of  hire  for  a  stipidated  term.  Ordinances  fixing  salaries  are  not  in 
the  nature  of  contracts  with  officers,  for  the  fuU  term  of  their  office.' 

'  Baker  v.  Utica,  19  N.  Y.  326 ;  to  prosecute  or  defend  suits  against  the 
post,  chapter  on  Contracts;  People  v.  town,  the  latter  is  liable  for  the  services. 
N.  Y.  Bd.  of  Supervisors,  1  Hill  (N.  Y.),  And  the  rule  is  the  same  if  the  "town 
362 ;  Cumming  v.  Mayor,  &c.  of  Brook-  agent,"  being  an  attorney^  renders  for 
lyn,  11  Paige,  596;  Jersey  City  v.  the  town  professional  services,  in  suits 
Quaife,  26  N.  J.  L.  63;  Andrews  v.  which  the  proper  authorities  of  the 
United  States,  2  Story  C.  C.  202.  203 ;  town  directed  to  be  instituted.  Lang- 
United  States  v.  Brown,  9  How.  (U.S.)  don  v.  Castleton,  30  Vt.  285;  aty  of 
487;  Barton  v.  New  Orleans,  16  La.  Central  v.  Sears,  2  Colo.  588;  Lockets. 
An.  317 ;  McClung  v,  St.  Paul,  14  Minn.  Central  City,  4  Colo.  65.  A  provision 
420 ;  Smith  v.  Commonwealth,  41  Pa.  that  a  city  marshal  shall  have  the  same 
St.  335.  "It  is  very  plain  to  us  that  duties,  responsibilities,  and  fees  as 
a  town  officer,  as  such,  has  no  legal  sheriffs  does  not  import  that  he  may 
claim  against  the  town  to  recover  pay  recover  from  the  countj^  in  which  the 
for  services  rendered,  imless  by  an  city  is  located  for  services  rendered  in 
express  vote  of  the  town,  or  a  uniform  the  administration  of  the  criminal  law. 
usage  to  pay  that  particular  officer  Christ  v.  Polk  County,  48  Iowa,  302. 
from  year  to  year,  for  his  services.  A  municipal  officer  is  presumed  to 
And  in  the  latter  case,  it  would  be  very  know  the  city  ordinances  and  orders 
questionable  whether  a  recovery  at  law  which  fix  hb  salary,  and  his  acceptance 
could  be  had,  if  it  had  all  along  been  left  of  the  amount  so  fixed  will  estop  him 
to  the  town  to  make  such  compensation  from  claiming  more.  Galbreath  v. 
as  they  should  deem  reasonable  after  Moberlv,  80  Mo.  484;  Rau  v.  Little 
the  services  had  been  rendered.  .  .  .  Rock,  34  Ark.  303.  As  to  estoppel  by 
The  same  principle  has  always  been  acceptance  see  also  Hobbs  v,  Yonkers, 
recognized  in  this  State  in  r^ard  to  all  102  N.  Y.  13 ;  Mclnery  v.  Galveston,  58 
officers.     If  no  law  of  the  State  fixed  Tex.  334. 

their  fees  or  pay,  their  services  must  be  '  Oldham  v,  Birmingham,  102  Ala. 

gratuitous,"    Per  Redfidd,  J.,  Boyden  357,  364;    Ford  v.  HaAor  Com'rs,  81 

V.  Brookline,  8  Vt.  284.    But  the  de-  Gal.  19;   State  v.  Hyde,  129  Ind.  296, 

cision  (in  Boyden  v,  Brookline,  8  Vt.  302;  Goodwin  v.  State,  142  Ind.  117; 

284)  does  not  extend  strictly  beyond  Downey  v.  State,  160  Ind.  578,  581; 

official   services ;    and   when   a  town  Heath  v.  Salt  Lake  City,  16  Utah,  374, 

agent,   acting  for  the  town,   or  the  382 ;  McAllister  v.  Swan,  16  Utah,  1. 

town  Itself,  employs  an  attorney  at  law  *  Commonwealth  v.  Bacon,  6  Serg. 
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§  424  (232).     Same  Subject;  Exception  to  Bole  roBting  on  Oon- 
tract.  —  But  where  the  services  to  be  performed  are  professional  or 


A  Rawle  (Pa.),  322 ;  followed,  Baker  v. 
Pittsburgh,  4  Pa.  St.  49  (abolishing  an- 
nual salary  of  collector  of  tolls) ;  also, 
approved,  University  v.  Walden,  15 
Ala.  655 ;  but  distinguished,  Carr  v.  St. 
Louis,  9  Mo.  190;  Gomw.  v,  Mann.  5 
W.  &  S.  (Pa.)  418;  Smith  v,  Philadel- 
phia County,  2  Pars.  (Pa.)  293 ;  Madi- 
son V,  Kelso,  32  Ind.  79;  Warner  v. 
People,  2  Denio  (N.  Y.),  272;  Conner 
V,  l^yor,  Ac.  of  New  York,  5  N.  Y.  285, 
296;  Augusta  v.  Sweeny,  44  Ga.  463; 
Brazil  v,  McBride,  69  Ind.  244;  Des 
Moines  v,  Hillis,  55  Iowa,  643 ;  Marden 
V,  Portsmouth,  59  N.  H.  18;  Oldham 
V,  Mayor,  &c.  of  Birmingham,  102  Ala. 
357,  364,  quoting  text;  People  v. 
Davie,  114  Cal.  363;  State  v.  Pinker- 
man,  63  Conn.  176 ;  Raley  v.  Warren- 
town,  120  Ga.  365;  State  v.  Wilson, 
142  Ind.  102,  107 ;  Goodwin  v.  State, 
142  Ind.  117;  Downey  v.  State,  160 
Ind.  578;  Board  of  Coimcilmen  of 
Frankfort  v.  Brawner,  100  Ky.  166; 
Donaghy  v.  Macy,  167  Mass.  178,  citing 
text;  Greene  v.  Freeholders  of  Essex, 
44  N.  J.  L.  388,  citing  text ;  State  v. 
Jennings,  57  Ohio  St.  415;  Palestine 
V.  West  (Tex.  Gv.  App.),  37  S.  W.  Rep. 
783,  citing  text;  Heath  t;.  Salt  Lake 
aty,  16  Utah,  374,  382,  citing  text; 
McAllister  v.  Swan,  16  Utah,  1,  citing 
text ;  State  v.  Trustees  of  Policemen's 
Pension  Fund,  121  Wis.  44.  A  city 
office  created  by  the  legidature  cannot  be 
akcliehed  by  me  dby  either  directly  or 
indirectly.  Marquis  v.  Santa  Ana,  103 
Cal.  661. 

Under  special  circumstances,  held 
that  the  salary  of  a  city  officer  could  be 
diminished  by  the  council.  Cox  v.  Bur- 
lington, 43  Iowa,  612.  A  legislature 
may  authorize  the  reduction  of  the 
salary  of  a  city  officer  during  his  term. 
Love  V.  Jersey  City,  40  N.  J.  L.  456.  A 
statutory  provision  that  *'the  compen- 
sation or  e^ry  of  any  officer  shall  be 
fixed  before  his  appointment "  does  not 
require  that  it  be  fixed  before  every 
new  appointment;  it  is  sufficiently 
complied  with  when  the  sala^  is  once 
fixed.  People  v,  Crissey,  91  N.  Y.  616. 
A  statute  or  city  ordinance  fixing  the 
amount  of  the  salary  of  a  city  officer  is 
not  in  the  nature  of  a  contract.  Love  v. 
Jersey  City,  40  N.  J.  L.  456.  Such  offi- 
cer, by  continuing  in  office  and  receiv- 
ing warrants  for  monthly  payments  of 
his  salary  during  the  term,  waives  all 


objections  to  the  reduction,  lb.  In  an 
action  against  a  city  treasurer,  on  his 
official  bond,  for  moneys  received  by 
him,  he  cannot  chaige  commissions  for 
the  whole  term  at  tne  rate  allowed  by 
law  at  his  accession  to  office,  when  his 
compensation  has  been  changed  to  a 
lower  rate  subsequently.  Iowa  City  v. 
Foster,  10  Iowa,  189.  Where  a  police 
judge  agreed  to  accept  the  compensa- 
tion fixed  by  the  ciW  coimcil  in  pay- 
ment of  his  services,  if  the  council  would 
by  a  change  of  ordinance  provide  com- 

Eensation  for  the  clerk  of  the  court, 
eld  that  the  agreement  was  based  on 
a  valid  consideration;  but  that  4^ 
cases  where  judgment  was  rendered 
against  the  city  before  such  change,  no 
fees  could  be  recovered.  Crane  v.  Des 
Moines,  47  Iowa,  105 ;  euma,  §  392. 

In  Commonwealth  v.  Bacon,  6  Seig. 
<&  R.  (Pa.)  322,  it  was  held  that  an 
ordinance  which  reduced  the  salary  of 
the  mayor  after  the  commencement  of 
his  term  was  valid.  The  court  said: 
''This  cannot  be  considered  in  the 
nature  of  a  hiring  for  a  year,  because 
it  was  not  obligatory  on  the  mayor  to 
serve  out  the  year."  Though  an  ordi- 
nance may  fix  term  and  compensation 
of  officer,  the  office  may  be  abolished,  if 
its  abolition  be  not  forbidden,  or  salary 
reduced.  There  is  no  contract  between 
corporation  and  officer  that  the  ser- 
vice shall  continue,  or  the  salary  not 
be  changed.  Waldraven  v,  Memphis, 
4  Coldw.  (Tenn.)  431;  Hoboken  v. 
Gear,  27  N.  J.  L.  265.  The  power  to 
abolieh  municipal  offices  was  reaffirmed, 
citing  text,  in  Butcher  v.  Camden  (fire 
marshal  of  city),  29  N.  J.  Eq.  478.  Gen- 
eral power  to  a  corporation  to  fix  the 
compensation  of  its  officers  does  not 
authorize  it  to  take  away  the  fees  of 
an  officer,  which  are  specifically  fixed 
by  the  same  charter.  Carr  v.  St.  Louis, 
9  Mo.  190.  The  legislature  may  pro- 
vide that  the  salary  of  an  officer  may 
be  fixed  by  one  board,  e.  g.,8.  conmion 
council,  though  it  is  payable  by  an- 
other, e.g.,  a  county,  or  board  of  super- 
visors ;  and  in  that  case  the  latter  have 
no  authority  to  change  it  when  once 
fixed.  People  v.  Auditors  of  Wayne, 
13  Mich.  233;  People  v.  Wayne  Co. 
Auditors,  41  Mich.  4.  Where  by  the 
general  law  the  compensation  of  the 
mayor,  which  was  specified,  could  be 
changed  by  ordinance  *'but  not  during 
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private,  rather  than  public  or  official,  an  employment  under  an  ordi- 
nance for  a  fixed  time,  at  a  fixed  sum  for  the  period,  has  been  held 
to  be  a  contract,  and  not  subject  to  be  impaired  by  the  corporation. 

his  term  of  office"  an  ordinance  pro-  judge,  and  that  his  salary  shall  be  fixed 

viding  that   ''after  the  expiration  of  by  ordinance,  and  the  council  and  judge 

the  term  of  the  present  mayor  of  the  are  elected  at  the  same  time,  the  counr 

city,  the  mayor   shall  serve   without  cU  may  aftertoarda  px  the  judge's  salary ^ 

compensation"  was  held  to  be  ultra  and  he  cannot  claim  salarv  under  the 

vires  and  void,  on  the  ground  that  a  old  charter.    Barrett  v,  Falmouth,  109 

power  to  change  the  salary  was  not  a  Ky.  161.    Where  an  ordinance  provides 

power  to  abolish  it  altogether.    State  v.  that  a  recorder's  salary  shall  be  fixed  by 

Nashville,  15  Lea  (Tenn.),  697.  the  city  coimcil  at  the  first  meeting 

Where  an  officer  is  appointed  for  a  after  their  qualification  and  before  his 

term   under   an   ordinance   providing  election,  the  recorder  cannot  claim  the 

that  he  shall  be  removable  for  cause,  salary  paid  for  his  predecessor,  espe- 

the  city  may,  during  his  term,  repeal  ciallv  when  he  has  accepted  the  amount 

the  ordinance  and  elect  another  officer  fixed  by  the  council.    Chandler  v.  John- 

bjr  a  new  ordinance.     Oldham  v.  Bir-  son    City,    105    Tenn.    633.     An  act 

mingham,  102  Ala.  357,  364 ;  Donaghy  amending  a  charter  and  giving  a  mayor 

V.  Macy,  167  Mass.  178.    See  also  Pales-  and  alderman  salaries  is  not  retrospec- 

tine  T?.  West    (Tex.  Civ.  App.),   37  S.  tive.    Montpelier  «.  Senter,  72  Vt.  112. 

W.  Rep.  783,  distinguishing  San  An-  When  a  board  of  aldermen  have  potior 

tonio  V.  Mieklejohn,  89  Tex.  79.    And  to  fix  the  compensation  of  city  officers, 

see  Malone  v.  Williams,  118  Tenn.  390,  they  may  provide  that  the  fees  payable 

103  S.  W.  Rep,  798,  referred  to  supra,  to  the    city  attorney   on   convictions 

Index,  Contracts f  Office  and  Officer.  shall  be  contingent  on  collection  from 

It  is  frequently  provided  by  State  defendants,  i^mp  v.  Monett,  95  Mo. 
Constitutions  or  statutes  that  the  App.  452.  Where,  oy  statute,  power  is 
salary  of  an  officer  shall  not  be  increased  given  to  the  committee  of  freeholders 
or  diminished  during  his  term  of  office,  as  framers  of  a  charter  to  fix  the  salary 
See  Stadler  v.  Fahey,  87  111.  App.  411 ;  of  city  officers,  they  cannot  redelegate 
Turner  v.  Chicago,  76  111.  Apf).  649;  this  authority  by  authorizing  the  coun- 
Lexington  Board  of  Education  v,  cil  or  other  body  to  fix  such  salary 
Moore,  114  Ky.  640;  Louisville  v.  Wil-  within  a  limited  amount.  Taylor  v. 
son,  98  Ky.  598;  Grenada  v.  Wood,  81  Tacoma,  8  Wash.  174. 
Miss.  308 ;  State  v.  Longfellow,  95  Mo.  A  steUute  giving  power  to  fix  the 
App.  668 ; '  State  v,  Moores,  61  Neb.  9 ;  compensation  of  the  mayor  by  oidi- 
Quintard  v.  New  York,  51  N.  Y.  App.  nance  limiting  it  to  a  certain  amount, 
Div.  233 ;  Devers  v.  York  City,  150  is  not  self -executing,  and  an  ordinance 
Pa.  208.  Or  during  his  holding  over,  must  be  passed.  State  v,  OUnger.  109 
State  V.  Moores,  61  ^eb.  9.  In  Wolf  v,  Iowa,  669.  Salary  may  be  fixed  by  a 
Hope,  210  111.  50,  it  was  held  that  a  resolution  instead  of  ordinance  where 
judge  of  a  city  court  is  a  municipal  offi-  charter  provisions  as  to  mode  are  silent. 
cer  within  the  meaning  of  such  a  con-  Hart ».  Minneapolis,  81  Minn.  476.  See 
stitutional  provision,  and  that  his  sal-  chapter  on  Ordinances.  Aldermen  can- 
ary could  not  be  diminished  or  in-  not  determine  their  own  compensation, 
creased  during  his  term  of  office.  A  McFarland  v.  Gordon,  70  Vt.  455.  A 
city  ordinance  changing  the  compensa-  mayor  is  entitled  to  an  office,  and  he 
tion  of  officers  will  not  oe  construed  as  may  collect  the  expense  thereof,  or  a 
applying  to  persons  who  were  incum-  fair  share  thereof,  if  the  room  occupied 
bents  at  the  time  of  its  passage  so  as  to  as  an  office  is  used  by  him  for  other 
make  the  ordinance  invalid.  Lowry  v.  purposes.  Hill  v.  Clannda,  103  Iowa, 
Lexington,  113  Ky.  763.  A  council  409.  Quceref  But  it  has  been  held 
with  power  to  fix  the  compensation  of  that  a  police  magistrate  who  rents  an 
an  officer  may  reduce  the  salary  of  a  office  without  the  sanction  of  the  city, 
new  officer  after  his  appointment,  but  there  being  no  duty  on  his  part  to  ao 
More  the  commencement  of  his  term,  so^  raises  no  obligation  on  tne  city  to 
Wesch  V.  Common  Council  of  Detroit,  reimburse  him  therefor.  Coleman  v, 
107  Mich.  149.  Where  a  new  charter  Elgin,  45  111.  App.  64 
provides  for  the  election  of  a  police 
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Thus  the  appointment  or  election  by  a  city  council,  for  a  jixed  and 
definite  period,  of  a  city  oflScer,  —  for  example,  a  city  engineer,  for 
one  year,  at  the  rate  of  one  thousand  dollars  per  year,  —  if  accepted 
by  him,  constitutes,  in  the  opinion  of  the  Supreme  Court  of  Massa- 
chusetts, a  contract  between  him  and  the  city;  and  the  city,  in  such 
a  case,  has  no  authority,  unless  expressly  conferred  or  reserved,  to 
abolish  or  shorten  the  term  of  oflSce,  so  as  to  deprive  the  oflScer, 
without  his  consent,  of  the  right  to  compensation  for  the  full  period, 
unless  for  misbehavior  or  unfitness  to  discharge  the  duties  of  the 
place.* 


§  425.  Officers  and  Employees  distingniahed.  —  The  principles 
embodied  in  the  previous  section  have  their  natural  application 
to  those  persons  in  the  municipal  service  who  are  properly  to  be 
regarded  as  employees  rather  than  as  pvblic  officers.  It  has  been 
said  that  the  essential  element  in  a  public  office  is  that  the  duties 
to  be  performed  shall  involve  the  exercise  of  some  portion  of  the 
sovereign  power,  whether  great  or  small,*  but  in  the  development 
of  municipal  affairs  it  has  been  found  necessary  to  an  extent  which 
is  steadily  increasing  to  employ  persons  who  cannot  fairly  be  re- 
garded as  officers,  but  who  occupy  positions  which  are  merely  em- 
ployments.*   The  question  whether  a  person  is  an  officer  or  a  mere 


'  Chase  v,  Lowell,  7  Gray  (Mass.), 
33;  Bell  t?.  New  York,  46  N.  Y.  App. 
Div.  195,  citing  text ;  and  see  Caverley 
V.  Lowell,  1  Allen  (Mas8.)i  289,  as  to 
ordinance  constituting  a  contract  with 
city^  attorney.  These  cases,  if  really 
distinguishable  from  the  others,  should 
not,  it  is  believed,  be  extended,  but  the 
principle  limited  to  instances  where  the 
services  are  not  essentially  official  in 
their  nature^  and  where  the  officer  or 
other  party  is  bound  to  serve  for  the 
fixed  and  definite  period.  Appointment 
of  police  officer  for  a  year,  held  not  to 
create  a  contract,  and  he  was  remov- 
able, without  cause,  within  that  period. 
Chicago  V.  Edwards,  58  111.  252. 

A  resolution  of  the  council  empow- 
ering an  individual  to  collect  the  taxes 
due  the  city,  at  a  given  rate  per  cent  on 
the  amount  collected  for  his  compensa- 
tion, may  be  repealed  or  modified  at  any 
time  by  the  corporation,  on  the  sole 
condition  that  it  shall  be  liable  for  any 
compensation  earned  under  the  reso- 
lution previous  to  its  repeal  or  modifi- 
cation. Hiestand  v.  New  Orleans,  14 
La.  An.  330.  The  court  did  not  regard 
the  resolution  as  creating  a  contract, 


or,  if  so,  it  was  one  of  mandate,  revo- 
cable at  the  will  of  the  principal.  lb. 
Much  less  has  the  mayor  power  to  alter 
a  salary,  and  an  agreement  between 
the  mayor  and  city  engineer  for  a  re- 
duced salary  to  the  latter  is  void.  Ret- 
tinghouse  v.  Ashland,  106  Wb.  595. 
Encroachment  on  the  duties  of  a  com- 
missioner of  public  works  in  making 
plans,  &c.,  by  the  city  authorizing  the 
emplo}rment  of  an  architect  is  un- 
authorized and  the  conunissioner  may 
restrain  the  same  by  injunction.  More- 
land  V.  Conunon  Coimcil,  130  Mich. 
343. 

*  Attorney-General  v.  Drohan,  169 
Mass.  534,  535;  People  v.  CahiU,  188 
N.  Y.  489,  494;  People  v.  McAdoo,  98 
N.  Y.  App.  Div.  312.  A  pMic  office 
only  exists  either  by  a  constitutional 
provision,  or  by  the  fiat  of  the  legida- 
ture,  or  of  some  bodv  or  board  to  which 
the  legislature  has  delated  the  power 
to  create  an  office.  Meyers  v.  Mayor, 
&c.  of  New  York,  69  Hun  (N.  Y.),  291 ; 
Eckerson  v.  New  York,  80  N.  Y.  App. 
Div.  12,  aff'd  176  N.  Y.  609. 

*  It  has  been  said  that,  in  general, 
where  the  people  or  the  legislature  cre- 
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employee  is  one  which  is  involved  in  difficulty,  and  for  the  determina- 
tion of  which  it  is  probable  that  no  satisfactory  rule  can  be  enun- 
ciated. The  question  who  are  officers  and  who  are  employees  will, 
almost  necessarily,  be  determined  in  each  jurisdiction  by  decisions 
made  upon  the  facts  of  each  particular  case,  and  in  which  the  con- 
trolling factors  will  be  the  origin  of  the  position  (i.  e.y  whether 
created  or  provided  for  by  constitutional  provision,  or  by  statute, 
or  merely  by  ordinance  under  a  general  statutory  authority  to  ap- 
point the  necessary  officers  and  employees),  the  duties  attached  to 
the  position,  and,  to  a  minor  degree,  its  relation  to  the  general  scheme 
of  the  municipal  government,  as,  for  example,  its  subordination  to 
the  incumbent  of  another  office  or  position.^  In  the  case  of  officers, 
the  compensation  —  usually  a  salary  —  is  attached  to  the  office, 
as  an  incident,  and  is  not  dependent  upon  the  performance  of  actual 
service,'  while  the  salary  or  compensation  of  an  employee  is  intended 
as  remuneration  for  services  actnaUy  rendered  and,  generally  speak- 
ing, can  only  be  recovered  in  respect  of  services  rendered  or  tendered 
to  the  municipality.'    But  if  the  employee  has  properly  reported  for 


ate  an  office,  or  designate  a  person  to 
perform  some  function  of  government, 
the  head  of  such  an  office  would  be  a 
public  officer ;  whereas  if  the  head  of 
such  an  office  delegates  part  of  his  work 
to  a  number  of  persons  to  carry  out  the 
details  of  the  work,  the  persons  so  ap- 

gointed  would,  generally  speaking,  be 
olders  of  positions  or  enoployees. 
People  V.  Hamilton,  98  N.  Y.  App. 
Div.  59,  62. 

^  Distinction  between  "officer"  and 
"employee,"  see  Baltimore  v.  Lyman, 
92  Md.  591.  A  person  whose  dutie9 
are  derical  and  relate  not  to  the  public, 
but  to  the  head  of  the  department  who 
is  charged  with  the  discharge  of  the 
duties  of  the  office,  is  not  a  public 
officer.  People  v.  McAdoo,  98  N.  Y. 
App.  Div.  312.  Comi^inJt  derk  in  the 
omce  of  the  commissioner  of  police  of 
New  York  City,  held  not  to  be  a  public 
officer,  but  a  mere  employee.  People 
V.  McAdoo,  98  N.  Y.  App.  Div.  312. 
Librarian  of  a  school  district  is  not  a 
public  officer,  but  an  employee.  Bell 
V.  New  York,  46  N.  Y.  App.  Div.  195. 
Property  derk  in  department  of  parks  in 
New  York  City  held  to  be  an  employee 
and  not  an  officer.  Van  Valkenbuigh 
V,  New  York,  49  N.  Y.  App.  Div.  2(S. 
Counsd  far  department  of  cnarities  and 
corrections  of  Brooklyn,  held  to  be  an 
employee  and  not  a  public  officer. 
Quintard  v.  New  York,  51  N.  Y.  App. 


Div.  233.  Teacher  in  public  schools 
held  to  be  an  employee  and  not  a  public 
officer.  Steinson  v.  Board  of  Educa- 
tion, 165  N.  Y.  431,  aff'c  49  App.  Div. 
143 ;  Gunnison  v.  Board  of  Education, 
176  N.  Y.  11,  19,  aflf'g  80  N.  Y.  App. 
Div.  480;  Buckbee  v.  Board  of 
Education,  115  N.  Y.  App.  Div.  366, 
aff'd  187  N.  Y.  544.  Clerk  to  coroner  of 
a  borough  in  New  York  City  held  to  be 
an  employee.  People  v.  Cahill,  188 
N.  Y.  489,  rev'g  116  N.  Y.  App.  Div. 
885.  Secretary  of  rdief  fund  in  office  of 
fire  commissioner  of  New  York  held 
to  be  an  employee  and  not  a  public 
officer.  People  v.  Hayes,  106  N.  Y. 
App.  Div.  563.  Inspector  of  masonry 
in  New  York  held  to  be  an  employee 
and  not  an  officer.  Diume  v.  New 
York,  116  N.  Y.  App.  Div.  331. 
Inspector  of  regtdoHng  and  grading 
streets  in  New  York  City  held  to  be  an 
employee  and  not  an  officer.  Meyers  v. 
Mayor,  &c.  of  New  York,  69  Hun 
(N.  Y.),  291.  Superintendent  of  side- 
walk and  sidew^  repairs  held  to  be 
an  employee  and  not  an  officer.  Grieb 
V.  Syracuse,  94  N.  Y.  App.  Div.  133. 

'  Fltzsimmons  v,  Brooklyn,  102 
N.  Y.  536 ;  People  v.  PoHce  Com'rs,  114 
N.  Y.  245,  247. 

•  Quintard  v.  New  York,  51  N.  Y. 
App.  Div.  233, 237 ;  Dunne  v.  New  York, 
116  N.  Y.  App.  Div.  331;  Gutheil  v. 
New  York,  119  N.  Y.  App.  Div.  20; 
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work  in  the  department  to  which  he  belongs^  the  mere  fact  that  he 
did  not  actually  render  service,  although  ready  and  willing  to  do  so, 
will  not  preclude  him  from  recovering  his  compensation  so  long  at 
least  as  his  position  has  not  been  abolished  or  he  has  not  been  legally 
discharged  or  it  is  not  found  that  there  was  no  work  for  him  to  do.* 
The  remedies  available  to  employees  also  differ  to  some  extent  from 
those  which  are  available  to  officers  strictly  so  called.  It  has  been 
held  that  the  rule  that  courts  will  not,  at  the  instance  of  a  person  out 
of  possession  of  an  office,  try  the  title  thereto  by  mandamus,  but  will 
leave  the  party  to  his  remedy  by  writ  of  quo  warranto,  has  reference 
to  public  officers  created  by  law,  and  is  not  applicable  to  clerks  or 
employees  unlawfully  removed  from  their  positions  by  superior 
authority.^    Hence  an  employee  can  have  mandamus  to  compel  his 


Cook  V,  New  York,  9  N.  Y.  Misc.  338, 
aff'd  150  N.  Y.  578.  In  fitzsimmons  v. 
Brooklyn,  102  N.  Y.  536,  the  court 
held  that  an  officer  (e.  ^.,  a  member  of 
the  police  force)  who  has  been  pre- 
vented for  a  time  through  no  fault 
of  his  own  from  performing  the  duties 
of  his  office,  and  has  during  that  time 
earned  compensation  in  another  and 
different  employment,  cannot  be  com- 
pelled in  an  action  to  recover  his  un- 
paid salary  to  deduct  the  amount  so 
earned.  Pinch,  J.,  who  delivered  the 
opinion  of  the  court  in  overruling  the 
contention  of  the  city  that  it  was 
entitled  to  this  deduction,  said :  ''The 
rule  sought  to  be  applied  by  the  city  to 
the  claim  of  the  plaintiff  finds  its  usual 
and  ordinary  operation  in  cases  of 
master  and  servant  and  landlord  and 
tenant ;  relations  not  at  all  analcMrous 
to  those  existing  between  the  officer 
and  the  State  or  municipality.  The 
rule  in  those  cases  is  founded  upon  the 
fact  that  the  action  is  brought  for  a 
breach  of  contract  and  aims  to  recover 
damages  for  that  breach,  or  compensa- 
tion for  the  servant's  loss  actually 
sustained  by  the  default  of  the  master. 
That  loss  he  is  reauired  to  make  as 
small  as  he  reasonably  can.  His  dis- 
charge without  just  cause  is  not  a 
license  for  voluntary  idleness  at  the 
expense  of  the  master.  If  he  can 
obtain  other  employment,  he  is  bound 
to  do  so,  and  it  he  engages  in  other 
service,  what  he  thus  earns  reduces  his 
loss  flowing  from  the  broken  contract. 
But  this  nue  of  damages  has  no  applica- 
tion to  the  case  of  an  officer  suing  for 
his  salary,  and  for  the  obvious  reason 
that  there  is  no  broken  contract  or 
duoages  for  its  breach  where  there  is 


no  contract.  We  have  often  held  that 
there  is  no  contract  between  the 
officer  and  the  State  or  municipality 
by  force  of  which  the  salary  is  payable. 
That  belongs  to  him  as  an  incident  of 
his  office,  and  so  long  as  he  holds  it; 
and  when*  improperly  withheld  he  may 
sue  for  it  and  recover  it.  When  he 
does  so  he  is  entitled  to  its  full  amoimt, 
not  by  force  of  any  contract,  but  be- 
cause the  law  attacnes  it  to  tne  office ; 
and  there  is  no  question  of  breach  of 
contract  or  resultant  damages  out  of 
which  the  doctrine  invoked  has  grown. 
We  think,  therefore,  it  has  no  applica^ 
tion  to  the  case  at  bar." 

The  term  "position"  when  used  in 
a  statute  is  indefinite,  and  may  include 
officers  or  may  be  limited  to  cases  of 
employees.  Its  meaning  is  dependent 
upon  the  purport  and  intention  of  the 
statute  and  tne  duties  required  to  be 
performed.  People  v.  Van  Wyck,  157 
N.  Y.  495,  504.  A  mere  employee,  as 
distinguished  from  an  officer  holdinff  an 
office  to  which  a  salary  is  attached  as 
an  incident,  cannot  recover  wages  for 
the  time  he  is  incapacitated  from  work- 
ing by  reason  of  illness.  Eckerson  v. 
New  York,  80  N.  Y.  App.  Div.  12, 
aff'd  176  N.  Y.  609.  The  department 
may  adopt  a  rule  that  deductions 
shall  be  made  from  the  salaries  of 
employees  for  absence  without  leave, 
even  in  case  of  absences  caused  by 
illness.  Murphy  v.  Board  of  Education, 
87  N.  Y.  App,  Div.  277. 

»  Graham  v.  New  York,  167  N.  Y. 
85,  rev'g  55  N.  Y.  App.  Div.  627; 
Driscoll  V.  New  York,  78  N.  Y.  App. 
Div.  52. 

»  People  V,  Hamilton,  98  N.  Y. 
App.  Div.  59;   People  v.  McAdoo,  98 
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reinstatement  in  the  position  from  which  he  had  been  illegally  re- 
moved, although  another  person  may  have  been  appointed  and  is 
actually  filling  it  and  performing  the  duties/ 


§  426  (233).  Extra  Oompenftation.  —  It  is  a  well-settled  rule  that 
a  person  accepting  a  public  oflSce,  with  a  fixed  salary,  is  bound  to 
perform  the  duties  of  the  office  for  the  salary.  He  cannot  legally 
claim  additional  compensaiion  for  the  discharge  of  these  duties,  even 
though  the  salary  may  be  a  very  inadequate  remuneration  for  the 
services.  Nor  does  it  alter  the  case  that  by  subsequent  statutes  or 
ordinances  his  duties  within  the  scope  of  the  charter  powers  per- 
taining to  the  office  are  increased  and  not  his  salary.^  Whenever  he 
considers  the  compensation  inadequate,  he  is  at  liberty  to  resign. 
The  rule  is  of  importance  to  the  public.  To  allow  changes  and 
additions  in  the  duties  properly  belonging  or  which  may  properly 
be  attached  to  an  office  to  lay  the  foundation  for  extra  compensa- 
tion, would  introduce  intolerable  mischief.  The  rule,  too,  should 
be  rigidly  enforced.  The  statutes  of  the  legislature  and  the  ordi- 
nances of  our  municipal  corporations  seldom  prescribe  with  much 
detail  and  particularity  the  duties  annexed  to  public  offices;  and  it 
requires  but  little  ingenuity  to  run  nice  distinctions  between  what 
duties  may  and  what  may  not  be  considered  strictly  official;  and 
if  these  distinctions  are  much  favored  by  courts  of  justice,  it  may 
lead  to  great  abuse.' 


N.  Y,  App.  Div.  312 ;  People  v.  Sutton, 
88  Hun  (N.  Y.),  173.  See  also  People 
V.  Kearney,  44  N.  Y.  App.  Div.  449, 
452.  Quo  warranto  will  not  lie  to  try 
the  right  to  a  clerkship  in  the  pubho 
service,  which  does  not  exist  solely 
by  force  of  law,  but  by  the  will  and 
discretion  of  the  appointing  officer. 
People  V.  Sutton,  88  Mun  (N.  Y.),  173. 

^  People  V.  Hamilton,  98  N.  Y.  App. 
Div.  59;  People  v.  McAdoo,  98  N.  Y. 
App.  Div.  312;  People  v.  Hayes,  106 
N.  V.  App.  Div.  563 ;  People  v.  Cahill, 
188  N.  Y.  489,  rev'g  116  N.  Y.  App. 
Div.  885. 

»  Ante,  §  396.  Though  the  duties  of 
a  municipal  officer  may  be  increased 
by  a  city  council,  it  has  no  power  to 
confer  upon  another  officer  the  duties, 
powers,  and  rights  appertaining  to  his 
office  by  staitUe.  So  a  treasurer  duly 
appointed  and  qualified,  whose  duty  it 
was  by  law  to  receive  and  pay  out  the 
money  belonging  to  a  city,  was  held  to 
be  entitled  to  commissions  upon  the 
proceeds  of  bonds  sold  by  the  mayor 


under  authority  of  the  council.    Beard 
V.  Decatur,  64  Tex.  7. 

'  PcrPoto,  J.,  in  Court  of  Errors  and 
Appeals,  Evans  v.  Trenton,  24  N.  J.  L. 
764,  766;  ante,  §  396.  The  text  cited 
and  approved  in  Decatur  v.  Vermillion, 
77  111.  315.  See  also  Andrews  v.  United 
States,  2  Story  C.  C.  202;  Palmer  v. 
Mayor,  Ac.  of  New  York,  2  Sandford 
(N.  Y.),  318;  Bussierv.  Pray,  7  Serg. 
&  Rawle  (Pa.),  447;  Angell  &  Ames 
onCk)rp.  §  317;  Gilmore  v.  Lewis,  12 
Ohio,  281 ;  Detroit  v.  Redfield,  19  Mich. 
376;  Sidway  v.  South  Park  Commis- 
sioners, 120  111.  496.  Compensation  re- 
stricted to  salary.  O'Sullivan  v.  City, 
49  La.  An.  616 ;  Lancaster  v,  Arnold, 
20  Ky.  Law  Rep.  34 ;  45  S.  W.  Rep. 
82;  Oakland  v.  Snow,  145  Cal.  419; 
Alberts  v.  Torrent,  98  Mich.  512; 
Lemoine  v.  St.  Louis,  119  Mo.  419; 
Palmer  v.  Benjanun,  21  N.  Y.  App. 
Div.  180 ;  McGuire  v.  Baker  aty,  27 
Oreg.  340;  Thaison  v.  Sanchez,  13 
Tex.  Civ.  App.  73 ;  McCumber  v,  Wau- 
kesha County,  91  Wis.  442.    But  when 
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§  427  (234).  SaatM  Subject.  —  Not  only  has  an  officer,  under 
such  circumstances,  no  legal  claim  for  extra  compensation,  but  a 
promiae  to  pay  him  an  extra  fee  or  svm  beyond  that  fixed  by  law  ia 
not  binding,  though  he  renders  services  and  exercises  a  degree  of 
diligence  greater  than  could  legally  have  been  required  of  him.^ 


extra  compensation  has  been  received 
by  an  alderman,  it  has  been  held  that 
the  mavor  cannot  deduct  the  amount 
from  tne  alderman's  salary.  Alberts 
V.  Torrent,  98  Mich.  512. 

A  salaried  officer  cannot  sue  the  city 
for  a  balance  ot  salary  due  unless  there 
has  been  some  default  on  the  part  of  the 
city  in  making  the  necessaiy  appropri- 
ations. Waterman  v.  New  York.  7 
Daly  (N.  Y.),  489.  It  has  been  held  in 
Pennsylvania  that  where  an  officer's 
compensation  is  fused  by  statute  he  can- 
not recover  extra  compensation  for  ex- 
penses incurred  in  performing  his  duties, 
even  when  the  custom  had  been  for  a 
long  time  that  the  corporation  should 
bear  them.  Albright  v.  County  of  Bed- 
ford, 106  Pa.  St.  582. 

A  salaried  officer  of  a  public  corpo- 
ration has  no  claim  for  compensation 
extra  his  salary^  on  the  ground  that 
the  duties  of  nis  office  have  been  in- 
creased, or  new  duties  added  since  the 
salary  was  fixed.  People  v.  New  York 
Supervisors,  1  Hill  (N.  Y.),  362;  Wen- 
dell V.  Brooklyn,  29  Barb.  (N.  Y.)  204 ; 
Palmer  v.  Mayor,  &c.  of  New  York,  2 
Sandf.  (N.  Y.)  318;  anU,  §  396;  Cov- 
ington V.  Mayberry,  9  Bush  (Ky.),  304 ; 
Andrews  v,  Pratt  (compensation  for 
sale  of  countv's  railroad  stock),  44  Cal. 
309.  Special  instances,  where  a  claim 
for  compensation,  in  the  absence  of  ex- 
press provision,  has  been  sustained, 
where  the  law  has  required  a  public 
officer  to  perform  a  dutv,  attended  with 
trouble  and  expense,  clearly  oiUside  of 
his  regular  official  duties,  see  People  v, 
Albany  Supervisore,  12  Wend.  (N.  Y.) 
257;  Bright  v,  Chenango  County  Su- 
pervisors, 18  Johns.  (N.  Y.)  242; 
Mallory  v,  Courtland  Co.  Supervisors, 
2  Cowen  (N.  Y.),  531 ;  76.533;  Detroit 
V.  Redfield,  19  Mich.  376;  McBride  v. 
Detroit,  47  Mich.  236;  s.  c.  49  Mich. 
239. 

Where  extra  compensation  is  pro- 
vided for,  the  services  must  be  per- 
formed. Durango  v,  Hampson,  29 
Colo.  77.  If  a  county  attorney  goes  be- 
yond the  limits  of  his  coimty,  at  the 
instance  and  with  the  consent  of  the 
county  board,  he  may  recover  reason- 


able compensation  in  addition  to  his 
salary.     Huffman  v.  Greenwood  Co., 

23  Kan.  281 ;  Butler  v,  Neosho  Co.,  15 
Kan.  178 ;  Leavenworth  Co.  v.  Brewer. 
9  Kan.  307.  This  subject  is  discussea 
in  White  v.  Polk  Co.,  17  Iowa,  413; 
post,  §  824. 

Where  salary  is  fbced  by  ordinance^ 
it  cannot  be  changed  dv  a  committee  or 
individual  members  of  the  corporation ; 
nor  will  their  promise  to  pay  extra  com- 
pensation for  the  duties  of  the  office  be 
binchng  on  the  corporation.  But  for 
services  performed  by  request,  not  part 
of  the  duties  of  his  office,  and  wnich 
could  as  appropriately  have  been  per- 
formed by  any  other  person,  such 
officer  may,  in  proper  cases,  recover  a 
just  remuneration.    Evans  v,  Trenton, 

24  N.  J.  L.  764;  8,  p.  Detroit  v.  Red- 
field,  19  Mich.  376 ;  Converse  v.  United 
States,  21  How.  (U.  S.)  463.  For  ser- 
vices required  by  ordinances,  the  city 
attorney  is  entitled  to  the  compensation 
fixed  by  ordinance,  and  no  otner ;  and 
the  mayor,  by  virtue  of  his  duty  to 
see  that  the  "ordinances  are  duly  en- 
forced/' cannot  bind  the  corporation 
to  pay  more  than  the  fixed  salary  or 
compensation,  and  this  duty  does  not 
authorize  that  officer  to  employ  assist^ 
ant  or  independent  counsel  m  any  case, 
at  the  e?q)ense  of  the  corporation. 
Carroll  v.  St.  Louis,  12  Mo.  44 ;  Mem- 
phis V.  Brown,  20  Wall.  289,  321 ;  post, 
§  824.  Further,  as  to  liability  of  dty 
to  attorneys,  see  the  chapter  on  Con- 
tracts. Expenses  of  a  meinber  of  a  city 
council  visiting  other  cities  to  secure 
information  upon  municipal  matters 
under  authority  of  the  council,  are  not 
necessaiy  expenses  in  performance  of 
official  outies,  and  the  city  is  not  liable 
therefor.  James  v.  Seattle,  22  Wash. 
654.  Payment  of  additional  compen- 
sation to  a  city  surveyor  held  valia  for 
preparing  pUuis  and  specifications  for 
a  generaTsystem  of  sewage  dbposal  not 
contemplated  when  his  salarjr  was 
fixed  and  the  work  was  outside  his 
official  duties.  Kollock  v*  Dodge,  105 
Wis.  187. 

'  Heslep  V.  Sacramento,  2  Cal.  580 
(vote  of  $10,000  to  mayor  for  meritori- 
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§  428.  Attachment  or  Oaniishment  of  Official  Salaries.  —  We 
have  seen  elsewhere  that,  on  grounds  of  public  policy,  many  but  not 
all  jurisdictions  hold  that  municipal  corporations  are  not  subject 
to  the  process  of  garnishment  or  attachment  to  subject  moneys 
owing  by  them  to  claims  and  obligations  of  persons  to  whom  debts 
may  be  owing.  ^  Independently  of  this  principle,  the  salaries  and 
compensation  of  municipal  officers  and  employees  are  not,  in  the  ab- 


OU8  services,  held  void);  Hatch  v. 
Mann,  15  Wend.  (N.  Y.)  44;  rev'g 
8.  c.  9  lb,  262;  approved,  Palmer  v. 
Mayor,  &c.  of  New  York,  2  Sandf. 
(N.  Y.)  318;  Batho  v.  Salter,  Latch, 
54;  8.  c.  Lane  v.  Sewell,  1  Chitty,  175; 
lb,  295;  Morris  v,  Burdett,  1  Camp. 
218;   3  /6.  374;   CaUaghan  v.  Hallett, 

1  Gaines  (N.  Y.),  104;  8.  c.  Col.  A  C. 
Cas.  179;  Preston  v.  Bacon,  4  Conn. 
471;  Shattuck  v.  Woods,  1  Pick. 
(Mass.)  175 ;  Bussier  v.  Pray,  7  Serg. 
&  Rawle  (Pa.),  447 ;   Carroll  v,  Tyler, 

2  Har.  &  Gill,  54 ;  Smith  v.  Smith.  1 
Bailey  (S.  Car.),  70;  Debolt  v.  Cincm- 
nati,  7  Ohio  St.  237 ;  Pilie  v.  New  0]^ 
leans,  19  La.  An.  274;  Wittmer  v. 
New  York,  50  N.  Y.  App.  Div.  482; 
Buck  V.  Eureka,  109  Cal.  504.  Pay- 
ments received  by  one,  knowing  the 
agent  to  be  unauthorized  to  make  them, 
may  be  recovered  by  the  principal  as 
money  wrongfully  had  and  received. 
The  people  are  not  boimd  by  acts  of  a 
township  committee,  vUra  vireSj  sanc- 
tioning unlawful  payments  to  a  col- 
lector. Demarest  v.  New  Barbadoes, 
40  N.  J.  L.  604.  The  principle  in  the 
text  operates  to  deprive  a  public  officer, 
or  an  officer  of  a  municipal  corporation, 
of  a  daim  for  a  reward  offered  for  a  ser- 
vice which  is  embraced  in  his  official 
or  legal  duties.  Gilmore  v.  Lewis,  12 
Ohio,  281,  where  a  constable  who  ar- 
rested a  thief  was  held  not  entitled  to 
a  reward  offered  by  the  defendant; 
8.  p.  Pool  V.  Boston,  5  Cush.  (Mass.) 
219 ;  the  doctrine  of  the  text  approved. 
Decatur  v,  Vermillion,  77  III.  315; 
Matter  of  Russel,  51  Conn.  577.  Where 
a  fireman  employed  as  such  by  a  city 
brought  suit  for  a  reward  offered  by  a 
husband  for  the  rescue  of  the  dead  bod^ 
of  his  wife  from  a  burning  building,  it 
was  held  that,  as  it  was  not  his  duty  to 
rescue  a  person  from  a  burning  building 
at  the  imminent  peril  of  his  own  life,  the 
rescue  could  not  be  said  to  be  m  the 
line  of  his  duty  so  as  to  preclude  him 
from  claiming  the  reward.  Reif  v. 
Paige,  55  Wis.  496.  Where  a  person 
before  being  appointed  city  treasurer 


agreed  in  writing  to  repay  to  the  city 
all  fees,  &c.,  in  excess  of  $2,000,  and  the 
council  failed  to  fix  his  compensation, 
it  was  held  that,  while  the  agreement 
was  invalid,  he  was  estopped,  by  having 
rendered  and  settled  his  accounts,  from 
claiming  more  than  the  $2,000.  Hobbs 
V,  Yonkers,  102  N.  Y.  13.  A  promise 
by  a  candidate  to  serve  without  com- 
pensation will  not  estop  him  from 
claiming  his  salary.  State  v,  Nash- 
ville, 15  Lea  (Tenn.),  697.  See  anU, 
chap.  viii.  S  299. 

Where  the  officer,  after  the  abolition 
of  his  office,  rendered  services  to  the 
city,  and  his  bills  were  audited  by  the 
ci^  council,  no  liability  upon  the  part 
of  the  city  was  created,  there  being  no 
provision  for  his  appointment  or  com- 
vensation.  Wittmer  v.  New  York.  50 
N.  Y.  App.  Div.  482.  An  act  author- 
izing a  city  to  contract  with  an  officer 
for  a  salary  less  than  that  fixed  by  law 
is  constitutional.  Tice  v.  New  Bruns- 
wick, 64  N.  J.  L.  399.  Mere  accept- 
ance of  a  less  salary  than  that  pre- 
scribed will  not  bar  recovery  for  the 
residue,  but  an  actual  agreement  to  ac- 
cept a  reduced  salary  and  acceptance 
of  it  after  it  has  been  carried  will  bar 
recovery.  DeBoest  v,  Gambell,  35 
Oreg.  368.  Where  the  charter  of  a  city 
empowers  the  board  of  estimate  and 
apportionment  to  fix  the  salary  of  an 
omcer  and  no  authority  is  given  to  the 
common  council  to  reduce  tne  salary  as 
so  fixed,  and  where  the  common  coun- 
cil unlawfully  assumes  to  reduce  the 
amount  of  such  salary,  an  agreement 
entered  into  between  the  officer  and 
the  mayor,  who  had  power  to  remove 
him  at  pleasure,  by  which  the  officer 
agreed  to  accept  tne  salary  fixed  b^ 
the  common  council,  will  not  affect  hu 
right  to  recover  from  the  city  the  differ- 
ence between  the  salary  fixed  by  the 
board  of  estimate  and  apportionment 
and  that  fixed  by  the  common  council. 
Grant  v,  Rochester,  79  N.  Y.  App.  Div. 
460. 

'  Ante,  S  249. 
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sence  of  express  statutory  provision  therefor,  subject  to  garnishment 
or  atiojchmerd  for  the  payment  of  debts  owing  by  them.  This  con- 
elusion  has  been  reached  on  grounds  of  public  policy.  The  corpora- 
tion, which  is  a  governmental  agency,  and  invested  with  certain 
attributes  of  sovereignty  delegated  to  it  by  statute,  is  entitled  to  611 
its  offices  by  a  selection  of  suitable  persons  from  among  the  whole 
community.  This  privilege  would  exist  only  in  name  or  be  seriously 
impaired,  if  those  who  depend  on  their  salaries  for  a  livelihood  could 
be  deprived  of  such  salaries  by  garnishment  or  attachment,  and 
thus  cut  oflF  from  the  means  of  subsistence.  Creditors  of  the  officer 
appointed  cannot  deprive  the  pubUc  of  the  services  he  is  elected  or 
appointed  to  render,  or  destroy  his  energy  or  efficiency  by  compul- 
sorily  withdrawing  from  him,  through  the  instrumentality  of  judicial 
process,  the  compensation  the  laws  award  him.  Founded  on  this 
reasoning,  the  authorities  generally,  though  not  universally,  deny  the 
right  of  a  creditor  to  subject,  by  judicial  process,  the  salary  of  a 
municipal  officer  to  the  payment  of  his  debts  in  the  absence  of  an 
express  statutory  provision  permitting  it  to  be  done.^    But,  in  keep- 


>  Mobile  V.  Rowland,  26  Ala.  498; 
Clark  V,  Mobile  School  Com'rs,  36  Ala. 
621  (salary  of  school  teacher) ;  Pruitt 
V.  Armstrong,  56  Ala.  306;  Skewes  v. 
Tennessee  C.  &  I.  Co.,  124  Ala.  629; 
Lewis  V.  Denver.  9  Colo.  App.  328; 
Hightoveer  v,  Slaton,  54  Ga.  108; 
McLellan  v.  Young,  54  Ga.  399; 
Chicago  i;.  Halsey,  25  111.  595 ;  Merwin 
V.  Chicago,  45  lU.  133;  Wallace  v. 
Lawyer,  54  Ind.  501 ;  Baltimore  v. 
Root,  8  Md.   102;    Thayer  r.  Tyler, 

5  Allen  (Mass.)  95;   Coloy  v.  Coates, 

6  Cush.  (Mass.)  559 ;  Hadley  v.  Pea- 
body,  13  Gray  (Mass.),  200;  Rebel  r. 
Amazon  Ins.  Co.,  33  Mich.  407; 
Marathon  School  Dist.  v.  Gage,  39 
Mich.  484 ;  RoeUer  v.  Ames,  33  Minn. 
132 ;  Jersey  Qty  v.  Horton,  38  N.  J.  L. 
88;  Rosenstock  v.  New  York,  101 
N.  Y.  App.  Div.  9;  Ernes  r.  Fowler, 
43  N.  Y.  Misc.  603 ;  Bank  of  Tennessee 
V,  Dibrell,  3  Sneed  (Tenn.),  379; 
Chamberlain  v.  Watters,  10  Utah,  298. 

The  salary  of  a  municipal  officer 
cannot  be  reached  by  proceedings 
supplementary  to  execution.  RoeUer  v. 
Ames,  33  Minn.  132;  Wallace  v. 
Lawyer,  54  Ind.  501;  Remmey  v, 
Gedney,  57  How.  Pr.  (N.  Y.)  217. 
In  Colorado,  the  statute  making 
municipal  corporations  subject  to 
garnishment  does  not  apply  to  salaries 
payable  to  public  officers  of  a  munici- 
pauty.    Lewis  v.  Denver,  9  Colo.  App. 


328 :  Troy  Laundry,  Ac.  Co.  v.  Denver, 
11  Colo.  App.  368.  In  ConnecUcut,  a 
school  teacher  is  merely  an  employee, 
and  is  not  a  public  officer  witmn  the 
meanins  of  a  law  exempting  salaries 
of  pubUc  officers  from  attachment. 
Seymour  v,  Over-River  School  Dist., 
53  Conn.  502,  509.  In  Kentucky,  the 
courts  do  not  regard  the  coercive 
appropriation  of  the  salary  of  an 
officer  of  a  city  or  town  to  payment  of 
his  debts,  as  confficting  with  public 
policy.  Hence  it  is  helato  be  subject 
to  attachment  or  garnishment.  Rod- 
man V.  Musselman,  12  Bush  (Ky.), 
354 ;  Speed  v.  Brown,  10  B.  Mon.  (Ky.) 
108.  it  is  otherwise  in  the  case  of 
State  officers  and  employees,  because 
the  State  is  not  subiect  to  suit.  Divine 
V.  Harvie,  7  B.  Monr.  (Ky.)  440; 
Tracy  v.  Hombuckle,  8  Bush  (Ky.), 
336.  In  Montana,  the  courts  rej[ect 
the  rule  that  public  policy  reouires 
that  salaries  of  munici^  officers 
should  be  exempt  from  seizure  under 
judicial  process,  and  hold  that  they 
may  be  garnished  in  the  hands  of  the 
municipality.  Waterbury  v.  Deer 
Lodge  County,  10  Mont.  515. 

An  assignment  by  a  jrMic  officer  of 
his  imeamed  salary  is  contrary  to 
public  policy  and  void.  Bangs  v, 
Dunn,  66  Cal.  72 ;  Field  v.  Chipley,  79 
Ky.  260 ;  Beal  v.  Mc Vicker,  8  Mo.  App. 
202;  Bliss  r.  Uwrence,  68  N.  Y.  442; 
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ing  with  more  liberal  views  of  the  duty  of  requiring  debtors  to  pay 
their  just  debts,  statutes  have,  in  some  instances,  been  enacted 
modifying  the  rule  adopted  by  the  courts.  Experience  has  shown 
that  the  exemption  created  by  the  courts  on  grounds  of  public  policy 
and  for  the  benefit  of  the  cities  is  often  used  as  a  cover  for  evading 
the  payment  of  just  debts,  and  is  not  necessary  to  induce  honest  and 
faithful  service ;  and  statutes  are  to  be  found  limiting  and  restrict- 
ing the  exemption  and  compelling  the  application  of  some  portion  at 
least  of  the  official  income  to  the  payment  of  the  debts  of  the  officer/ 

§  429  (235).  Recovery  of  Salary  after  Wrongful  Removal  or  Ex- 
clusion from  Office.  —  It  is  generally  but  not  universally  held  that 
the  person  who  is  de  jure  entitled  to  the  office,  and  not  the  incum- 
bent de  fdcto  who  actually  renders  the  service,  is  entitled  in  law  to 
the  emoluments  of  the  office.'    It  is  also  a  general  rule,  which  is 


Bowery  Nat.  Bank  v.  Wilson,  122 
N.  Y.  478;  BilUngsv.  O'Brien,  4  Daly 
(N.  Y.),  556;  Hill  r.  Paul,  8  CI.  &  Fin. 
295;  Palmer  v.  Bate,  2  Brod.  &  Bing. 
673;  Ckwper  v.  Reilly,  2  Sim.  560; 
,  Wells  V.  Foster,  8  M.  &  W.  149. 

*  In  New  Yorkf  by  statute,  wages 
and  salaries  of  debtors  exceeding  $12 
per  week  owing  by  any  corporation 
were  subjected  to  execution  for  Judg- 
ments for  necessaries.  It  was  held  that 
this  statute  in  its  original  form  did  not 
include  debts  owing  by  municipal 
corporations  for  salaries  to  its  em- 
ployees, because  the  statute  did  not  in 
express  terms  apply  thereto.     Rosen- 


stock  r.  New  York,  101  N.  Y.  App. 
Div.  9;  Ernes  v.  Fowler,  43  N.  Y. 
Misc.  603.  The  statute  has  since  been 
amended  to  bring  within  its  operation 
wages  payable  oy  "any  person  or 
corporation,  municipal  or  otherwise" 
(Code  Civ.  Proc.,  §  1391,  as  amended 
by  Laws,  1905,  chap.  175).  In  OhiOf 
under  a  statute  which  provides  that 
"any  claims  or  choses  in  action  due  or 
to  become  due  "  to  the  judgment  debtor 
or  "money  which  he  may  have  in  the 
hands  of  any  person,  body  pUitic  or 
corporate"  are  subject  to  execution, 
salaries  of  officers  of  incorporated  cities 
due  and  unpaid  may  be  subjected 
by  the  judgment  creditors  of  such 
officers  to  the  payment  of  their  judg- 
ments by  the  garnishment  of  municipal 
corporation.  Newark  v.  Funk,  15 
Ohio  St.  462.  In  Virginia,  by  statute, 
express  authority  is  given  to  subject 
the  wages  and  salaries  of  the  offidrs, 


clerks,  and  employees  of  a  municipal 
corporation  by  garnishment  when  a 
judgment  has  been  recovered  against 
such  official  clerk  or  employee.  Acts 
of  Assembly,  1897-8,  chap.  410,  p.  415. 
See  also  Portsmouth  Gas  Co.  v,  Sanford, 
97  Va.  124   127. 

*  People  r.' Smyth,  28  Cal.  21; 
Stratton  v.  Oulton,  28  Cal.  44 ;  Carroll 
V,  Siebenthaler,  37  Cal.  193;  Burke 
V.  Edgar,  67  Cal.  182;  Waterman  v, 
Chicago  &  I.  R.  Co.,  139  III.  658; 
McCue  V.  Wapello  County,  56  Iowa, 
698;  Smith  v.  Van  Buren  County,  125 
Iowa,  454,  458;  Phelon  v.  Granville, 
140  Mass.  386;  Sheridan  v.  St.  Louis, 
183  Mo.  25;  Riddle  v.  Bedford,  7  S.  A 
R.  (Pa.)  386;  Philadelphia  v.  Given, 
60  Pa.  St.  136,  140.  '^t  is  a  grave 
question,"  says  Seymour,  C.  J., 
"whether  a  merely  de  facto  officer, 
even  when  he  actually  performs  the 
whole  duties  of  the  office,  can  enforce 
the  payment  of  the  salary.  The  autnori- 
ties  seem  to  oe  that  he  cannot.  State 
V.  Carrol,  38  Conn.  449,  471 ;  Riddle  v. 
Bedford  Countv,  7  Serg.  &  Rawle  (Pa.), 
386 ;  Bently  r.  Phelps,  27  Barb.  (N.  Y.) 
524 ;  People  v.  Tieman,  30  Barb.  (N.  Y.) 
193.  However  this  may  be,  it  is  clear, 
we  think,  that  the  salary  of  an  officer 
is  not  due  to  parties  wno  are  neither 
officers  de  jure  nor  de  facto"  Samis 
V.  King,  40  Conn.  298.  But  in  Auditors 
of  Wayne  County  v.  Benoit,  20  Mich. 
176,  it  IS  said  that  no  claim  for  the  salary 
or  emoluments  of  the  office  can  be  en- 
forced against  the  municipality  by  any 
person  other  than  the  actual  incumbent. 
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asserted  with  practical  unanimity,  that  if  an  officer  of  a  municipal 
corporation  who  has  been  elected  by  the  people  for  a  specified  term, 
or  appointed  during  good  conduct,  or  who  is  removable  only  for 
cause  after  a  notice  and  a  hearing,  be  wrongfully  removed  by  the 
city  council,  or  other  removing  power,  or  otherwise  wrongfully  ex- 
cluded from  office,  he  may  sue  the  corporation  for  the  salary  and 
perquisites  of  the  office  for  the  time  intervening  between  his  re- 
moval and  the  expiration  of  his  term,  or  his  reinstatement,  or  dur- 
ing his  wrongful  exclusion,  and  he  is  entitled  to  recover,  provided 
the  city  has  not  paid  any  other  person  for  the  performance  of  the 
duties  of  the  office.* 


A  person  is  not  entitled  to  the  salary 
of  a  public  office  unless  he  both  ijhtaina 
and  exercises  the  office,  Farrell  v. 
Bridgeport,  45  Conn.  191.  Thus,  a  city 
treasurer,  being  indicted  for  forgery, 
the  mayor  and  council  elected  another 
in  his  stead  for  the  balance  of  his  term. 
Upon  his  acauittal,  held  that  he  could 
not  recover  tne  salary  for  such  balance 
of  his  term.  If  the  prosecution  was 
malicious,  he  could  recover  in  tort  from 
the  wrongdoer.  Brunswick  v.  Fahm, 
60  Ga.  10^.  So  a  policeman  who  has 
been  found  guilty  of  immoral  conduct 
and  discharged  from  his  office  b^  a 
board  of  pouce  commissioners  having 
jurisdiction,  cannot  recover  from  the 
city  his  salary  for  the  remainder  of  his 
term.  It  makes  no  difference  that  the 
commissioners  may  have  erred  in  their 
judgment  on  the  evidence,  no  appeal 
having  been  taken.  Queen  v.  Atlanta, 
59  Ga.  318.  By  charter,  the  power  to 
appoint  policemen  was  conferred  on 
a  Doard  of  police,  composed  of  the 
mayor  and  recorders,  and  this  board 
was  authorized  to  discharge  policemen, 
for  cause,  and  to  ''decide  on  all  police 
matters  pertaining  to  appointments, 
dismissals,  Ac,  finally  and  without 
appeal."  In  an  action  for  wages, 
brought  against  the  city  by  a  policeman 
who  claimed  that  he  had  been  ap- 
pointed for  a  year,  and  dismissed  at 
the  end  of  a  month,  without  good 
cause,  the  Supreme  Court  decided  tnat, 
the  board  having  dismissed  the  plaintin 
for  what  it  deemed  sufficient  cause,  its 
decision  was  final,  and  the  sufficiency 
of  the  cause  of  dismissal  was  not 
inquirable  into  in  the  action.  Nolan 
V.  New  Orleans,  10  La.  An.  106.  Ante, 
§  377.  In  New  Jersey ,  it  b  held  that 
one  who  becomes  a  public  officer  de 
facto  without  dishonesty  or  fraud,  — 


e.  g.f  by  virtue  of  an  erroneous  or 
invalid  certificate  of  election  or  appoint- 
ment, —  and  who  has  performed  the 
duties  of  the  office,  may  recover  from 
the  municipality  such  compensation 
for  those  services  as  is  fixed  by  law. 
Erwin  v,  Jersey  City,  60  N.  J.  L.  141. 
Compare  Meehan  v,  Hudson,  46  N.  J.  L. 
276. 

Iowa,  To  justify  a  recovery  hj  Skde 
jure  officer  there  must  be  both  title  to 
the  position  and  service  therein.  Jayne 
V.  Drorbaugh,  63  Iowa,  711 ;  Brown  v, 
Tama  County,  122  Iowa,  745, 757.  This 
is  the  rule,  although  the  de  facto  incum- 
bent may  not  have  been  paid.  Smith 
V,  Van  Buren  Coimty,  125  Iowa,  454, 
460.  Equity  will  not  ordinarily  enjoin, 
at  the  instance  of  a  claimant,  the  pay- 
ment of  the  salary  to  the  incumbent 
pending  a  contest ;  the  bill  must  show 
grounds  for  equitable  relief.  Colton  v. 
rrice,  50  Ala.  424.  See  also  Brower  v. 
Kantner,  190  Pa.  182;  Gikx>y'8  Appeal, 
100  Pa.  5;  Dayton  v.  Carter,  206  Pa. 
491,  497.  But  compare  Bruner  v, 
Bryan,  50  Ala.  523,  where  an  injunc- 
tion was  granted  against  an  interloper. 

'  Shaw  V.  Mayor,  &c,  of  Macon,  19 
Ga.  468;  Chicago  v,  Luthardt,  191  111. 
516,  aff'g  91  m.  App.  324;  Stadler  v, 
Detroit,  13  Mich.  346;  Comstock  v. 
Grand  Rapids,  40  Mich.  397 ;  Steinson 
V.  Board  of  Education,  165  N.  Y.  431, 
aff'g  49  N.  Y.  App.  Div.  143 ;  Graham 
V,  City  of  New  York,  167  N.  Y.  85, 
rev'g  55  N.  Y.  App.  Div.  627  (as  ex- 

Slained  and  applied  in  Martin  v.  City  of 
few  York,  176  N.  Y.  371,  373) :  Smith 
V.  Brooklyn,  6  N.  Y.  App.  Div.  134; 
O'Hara  V.  dty  of  New  York,  46  N.  Y. 
App.  Div.  518,  aff'd  167  N.  Y.  567; 
Alsberge  v.  New  York,  75  N.  Y.  App. 
Div.  360 ;  Shaul  v.  Board  of  Education, 
108  N.  Y.  App.  Div.  19;   Houston  v- 
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But  for  reasons  of  public  policy,  and  recognizing  payment  to  a 
de  facto  officer  while  he  is  holding  the  office  and  discharging  its 
duties  as  a  defence  to  an  action  brought  by  the  de  jure  officer  to  re- 
cover the  same  salary,  it  is  held  in  many  jurisdictions  that  an  officer 
or  employee  who  has  been  wrongfully  removed,  or  otherwise  wrong- 
fully excluded  from  office,  cannot  recover  against  the  city  for  salary 
during  the  period  when  his  office  was  filled  and  hie  salary  paid  to 
another  appointee}    In  some  jurisdictions,  too,  this  rule  is  applied 

Estes,  35  Tex.  Civ.  App.  99.  See  also  tify  such  removal.  In  thus  holding,  the 
Sheridan  v.  St.  Louis,  183  Mo.  25,  39 ;  court  say :  "  If  his  term  of  office  had  not 
Gorley  v.  Louisville,  108  Kv.  789.  The  expired  when  this  suit  was  instituted, 
fact  that  enough  money  nas  not  been  and  he  had  moved  for  a  mandamits  to 
appropriated  to  pay  the  salary  of  an  restore  him,  instead  of  bringing  an  ao- 
oMcer  who  has  been  wrongfully  re-  tion  for  his  salary,  the  court  would  not 
moved,  will  not  preclude  a  recovery  by  have  interfered,  if  good  cause  for  his 
him  if  he  is  otherwise  entitled  to  re-  removal  could  have  been  shown,  al- 
cover  the  salary  or  compensation  for  though  he  may  have  been  removed 
the  unexpired  part  of  his  term.  Mag-  without  notice.  Rex  t;.  Mayor  of  Ax- 
ner  v,  St.  Louis,  179  Mo.  495.  An  om-  bridge.  2  Cowp.  523 ;  King  v.  Mayor  of 
cer  who  has  been  wron^ully  removed  Axbriage,  2  Term  R.  182."  To  the 
cannot  maintain  an  action  for  salary  same  effect,  Davis  v,  Cordele,  115  Ga. 
accruing  after  dismissal  while  such  di»-   770. 

missal  remains  imreversed.  Van  Sant  Where  an  officer,  entitled  by  law  to 
V.  Atlantic  City,  68  N.  J.  L.  449.  See  a  fixed  annual  salary,  has  been  pre- 
also  Chicago  v,  Campbell,  118  111.  App.  vented  for  a  time  through  no  fault  of 
129 ;  Gibbs  v.  Manchester,  73  N.  H.  his  own  from  performing  the  duties  of 
265.  But  where  the  attempted  removal  his  office,  and  has  dunng  that  time 
was  absclutdy  void,  because  made  with-  earned  wages  in  another  and  different 
out  the  mayor's  consent  as  required  by  employment,  he  cannot  be  compelled  in 
the  charter,  and  the  officer  continued  an  action  to  recover  his  impaid  salary 
to  act  as  such  so  far  as  he  could  in  the  to  deduct  the  amount  so  earned.  Fitz- 
face  of  the  hostile  acts  of  his  superior,  simmons  v.  Brookljm,  102  N.  Y.  536 ; 
it  was  held  that  he  never  ceased  to  hold  Andrews  v,  Portland,  79  Me.  484 ; 
office  and  could  sue  for  his  salary  with'-  Evenll  v.  Swan,  20  Utah,  56 ;  People 
out  first  compelling  reinstatement  by  v.  Miller,  24  Mich.  458.  But  qucere, 
mandamits.  Morgan  v,  Denver,  14  whether  this  rule  is  api)licable  to  all 
Colo.  App.  147.  An  action  against  a  cases,  and  may  not  admit  of  just  and 
city  to  recover  salanr  cannot  be  inain-  necessary  exceptions.  In  considering 
tained,  while  the  office  is  occupied  by  the  rule  of  damages  in  such  a  case,  it 
a  (2e/acto  officer,  or  until  the  right  to  the  has  been  held  thieit  the  officer  cannot 
office  has  been  adjudicated.  Selby  v.  recover  of  the  corporation  counsel  fees 
Portland,  14  Oreg.  243.  for    defending    hmiself    against    the 

It  is  a  defence  to  the  corporation  charges  preferred  against  him,  but  may 
that  the  officer  toas  legally  removed;  but  recover  such  ''damages  as  necessai^y 
if  he  was  removed  contrary  to  law,  it  is  resulted  from  his  amotion  from  office, 
no  answer  to  the  action  that  the  cor-  viz.,  his  salary  and  perquisites."  Shaw 
poration,  in  making  the  removal,  acted  v.  Macon,  19  Ga.  468.  An  officer  who 
judicially,  and  therdore  is  not  liable  for  has  compelled  payment  of  his  salary  by 
the  error  it  committed.  Shaw  v.  Macon,  mandamus  cannot  thereafter  recover 
19  Ga.  468;  Shawt?.  Macon.  21  Ga.  280.  interest  thereon  from  the  municipality. 
See  8.  c.  Macon  v,  Shaw's  Aaministrator,  Gordon  v.  Omaha,  71  Neb.  570. 
25  Ga.  590.  In  the  case  last  cited  it  was  '  Shaw  v.  Pima  Coimty,  2  Ariz.  399 ; 
decided  that  if  the  removal  of  a  city  Gorman  v.  Boise  Coimty,  1  Idaho,  655 ; 
officer  be  for  a  specified  cause,  not  war^  Brown  v.  Tama  County,  122  Iowa,  745 ; 
ranting  the  removal,  and  the  officer  sue  Saline  County  v,  Anderson,  20  Kan. 
the  corporation  for  his  salary,  as  a  de-  298 ;  Michel  v.  New  Orleans,  32  La.  An. 
fence  to  such  action  it  may  aver  and  1094;  Auditors  of  Wayne  County  v. 
prove  other  matters,  good  in  law,  to  jus-   Benoit,  20  Mich.  176 ;  &cott  v.  Crump, 
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to  payments  made  to  de  facto  occupants  of  positions  which  are 
mere  employments  and  do  not  rise  to  the  dignity  of  offices.^    In 


106  Mich.  288;  Parker  v.  Dakota 
County,  4  Minn.  59 ;  State  v.  Clark,  52 
Mo.  508;  State  v.  Milne,  38  Neb.  301 ; 
Gibbs  V.  Manchester,  73  N.  H.  265; 
McDonald  v.  Newark,  58  N.  J.  L.  12; 
Smith  V.  New  York,  37  N.  Y.  518; 
Dolan  V,  Mayor,  Ac.  of  New  York,  68 
N.  Y.  279;  McVeany  v.  Mayor,  &c.  of 
New  York,  80  N.  Y.  185 ;  Terhune  v. 
Mayor,  &c.  of  New  York,  88  N.  Y.  247 ; 
Higginsv.  Mayor,  Ac.  of  New  York,  131 
N.  Y.  128 ;  Martin  v.  City  of  New  York, 
176  N.  Y.  371,  afif'g  82  N.  Y.  App.  Div. 
35 ;  Stemmler  v.  Mayor,  &c.  of  New 
York,  179  N.  Y.  473,  482,  aff'g  87  N.  Y. 
App.  Div.  631;  Douglas  v.  Board  of 
Education,  21  N.  Y.  App.  Div.  209; 
Van  Valkenbuigh  v.  Mayor,  &c.  of 
New  York,  49  N.  Y.  App.  Div.  208; 
Grant  v.  City  of  New  York,  111  N.  Y. 
App.  Div.  160;  Steubenville  v.  Culp, 
38  Ohio  St.  18;  Chandler  v.  Hughes 
County,  9  S.  Dak.  24. 

A  statute  which  requires  a  muni- 
cipality to  pay  its  public  money  to  an 
officer  de  jure  for  services  not  rendered, 
and  for  which,  under  the  rule  stated  in 
the  text,  the  municipality  is  not  liable, 
and  for  which  the  municipality  has  paid 
the  de  facto  officer  who  performed  the 
services,  violates  a  constitutional  provin 
sion  prohibiting  the  legislature  from 
granting  extra  compensation  to  public 
officers  and  the  itse  of  city  funds  for  any 
but  city  purposes.  Stemmler  ».  Mayor, 
Ac.  of  New  York,  179  N.  Y.  473,  afF'g 
87  N.  Y.  App.  Div.  631. 

*  Martin  v.  dty  of  New  York,  178 
N.  Y.  371, 373,  aflf^g  82  N.  Y.  App.  Div. 
35.  In  Steinson  v.  Board  of  Educsr 
tion,  165  N.  Y.  431,  aff'g  49  App.  Div. 
143,  and  Graham  v.  City  of  New  York, 
167  N.  Y.  85,  rev'g  55  N.  Y.  App.  Div. 
627,  a  recovery  was  sustainea  appar- 
ently upon  the  distinction  that  the 
plaintiffs  in  these  cases  were  employees 
of  the  municipality  and  not  officers,  and 
that  their  rignt  to  recover  was  founded 
upon  a  simple  contractual  relation.  But 
in  the  later  case  of  Martin  v.  City  of  New 
York,  176  N.  Y.  371, 373,  Vann,  J.,  who 
delivered  the  opinion  of  the  court  over- 
ruling this  supposed  distinction,  said: 
"It  IS  insisted  that  the  rule  does  not 
apply  to  this  case  because  the  plaintiff 
was  not  a  public  officer,  but  an  em- 
ployee holding  a  contractual  relation 
to  the  city,  and  the  following  cases  are 
relied  upon  to  support  the  contention 


(citing  Steinson  and  Graham  cases). 
There  is  an  important  distinction  be- 
tween the  cases  cited  and  the  one  in 
hand,  because  in  neither  of  the  former 
was  the  position  filled,  and  no  one  was 
paid  for  services  rendered  by  a  de  facto 
occupant.  The  rule  governing  pay- 
ments to  a  de  facto  officer  is  foimded  in 
public  poUcy,  and  applies  with  the  same 
force  to  payments  made  to  a  <ie  facto 
occupant  of  a  position  of  public  employ- 
ment, although  not  an  officer.  In  de- 
ciding those  casesj  as  is  obvious  from 
the  opinions,  we  did  not  intend  to  dis- 
turb the  rule  laid  down  in  Higgins  v. 
Mayor,  Ac.  of  New  York,  131  N.  Y. 
128."  But  in  Massachusetts,  the  Su- 
preme Court  refuses  to  follow  the  rule 
itated  in  the  text  in  the  case  of  emrioy- 
ments  as  distinguislied  from  offices. 
Thus,  in  the  case  of  veterans  it  holds 
that  if  a  veteran  is  employed  as  a 
laborer  and  is  wrongfully  prevented 
from  working  when  other  laborers 
who  are  not  veterans  are  given  work, 
he  can  recover  as  for  a  breach  of  the 
contract  created  by  the  statutes  and 
the  rules  of  the  civil  service  commis- 
sioners, without  being  obliged  to  show 
that  no  other  person  received  the 
wages  which  should  have  been  paid  to 
him.  Ransom  v.  Boston,  192  Mass. 
299.  But  in  reaching  this  conclusion 
the  court  was  influenced  by  the  fact  that 
the  plaintiff  was  only  employed  as  a 
laborer,  and  it  would  ordinarily  be  diffi- 
cult and  frequently  impossible  to  iden- 
tify the  laborer  who  was  doing  the  work 
that  ought  to  have  been  given  to  the 

?laintiff.  See  also  Houston  v.  Estes,  35 
ex.  Qv.  App.  99. 
If  the  plaintiff  in  an  action  against 
a  city  to  recover  wa^ges  during  exclusion 
from  employment  is  a  mere  employee, 
and  not  the  incumbent  of  an  office  hav- 
ine  a  salary  attached  thereto  as  an  in- 
cident, hs  waives  his  right  to  enforce  pay- 
ment of  salary  or  wages  during  the  time 
of  his  exclusion  by  executing  a  receipt 
and  aareement  to  accept  payment  for  the 
time  he  is  actually  employed,  although 
by  statute  he  may  have  a  right  to  con- 
tinuous employment.  Downs  v.  New 
York,  75  N.  Y.  App.  Div.  423,  aff'd  173 
N.  Y.  651.  So,  too,  his  right  to  salary 
or  wages  during  the  period  of  exclusion 
is  waived  by  failing  to  report  for  duty, 
and  to  insist  on  his  statutory  right  to 
employment.     Driscoll  v.  New  York, 
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those  jurisdictions  which  deny  the  right  of  the  oflBcer  to  recover 
under  such  circumstances,  it  is  held  that  the  action  cannot  be  treated 
as  one  in  tort  to  recover  of  the  city  damages  for  the  wrongful  dismissal 
of  the  oflScer  from  office.  It  is  a  sufficient  answer  to  this  claim  that 
the  city  did  not  dismiss  him  from  office,  the  removing  power  in 
dismissing  him  not  being  an  agent  of  the  city  for  whose  acts  it  is 
responsible.^ 

But  if,  upon  certiorari  or  other  judicial  proceeding,  the  removal 
of  the  officer  or  employee  is  adjudged  illegal  and  void,  the  city  be- 
comes  liable  to  him  for  the  salary  of  the  office  or  employment  from 
the  tim£  when  the  order  or  judgment  setting  aside  his  removal  is 
entered,  notwithstanding  the  pendency  of  an  appeal  therefrom,  and 
notwithstanding  the  payment  of  salary  to  the  person  actually  occu- 
pying the  position.  If  the  city  paid  the  salary  to  an  intruder  in  the 
office  or  employment  after  an  adjvdicatum  that  the  removal  of  the 
complainant  was  illegal,  it  did  so  at  its  own  risk,  and  cannot  take 
the  benefit  of  the  rule  exempting  it  from  payment,  where  it  has  paid 
the  money  to  de  facto  officer.^  But  the  right  of  recovery  under 
these  circumstances  is  not  denied  in  all  jurisdictions.  In  some  it 
is  held  that  the  salary  annexed  to  a  public  office  is  incident  to  the 
title  to  the  office  and  not  to  its  occupancy  and  exercise,  and  that  the 
right  to  compensation  is  not  affected  by  the  fact  that  an  usurper  — 
an  officer  de  facto  —  has  discharged  the  duties  of  the  office  and  re- 
ceived payment.* 


78  N.  Y.  App.  Div.  52.  See  also  Ecker- 
son  V.  New  York,  80  N.  Y.  App.  Div. 
12,  aflf'd  176  N.  Y.  609. 

*  Terhune  v.  Mayor,  Ac.  of  New 
York,  88  N.  Y.  247,  251;  Gibbs  v. 
Manchester,  73  N.  H.  265.  See  also 
Hines  v.  District  of  Columbia,  11  D.  C. 
141.  Aldermen  held  not  to  be  indir 
mdually  liable  for  passing  an  unauthor- 
ized ordinance  depriving  a  mayor  of 
his  office.   Jones  v.  Loving,  55  Miss.  109. 

*  Jones  V,  Buffalo,  178  N.  Y.  45,  aff'g 

79  N.  Y.  App.  Div.  328;  Fylpaa  v. 
Brown  County,  6  S.  Dak.  634.  See  also 
Scott  V.  Crump,  106  Mich.  288;  Mc- 
Veany  v.  Mayor,  Ac.  of  New  York,  80 
N.  Y.  185;  Luzerne  County  v.  Trim- 
mer, 95  Pa.  St.  97.  In  Andrews  v. 
Portland,  79  Me.  484,  the  officer  who 
was  wron^uUy  removed  promptly  pro- 
tested agamst  his  removal,  ana  claimed 
the  right  and  ofifered  to  continue  to 
perform  the  duties  of  the  office.  It  was 
held  that,  as  the  city  had  notice  of  Ids 
claim  to  the  office  and  the  salary  at- 
tached thereto,  payment  of  the  salary 


to  the  de  facto  incumbent  did  not  con- 
stitute a  defence. 

•  DorKy  V,  Smyth,  28  Cal.  21 ;  Strat- 
ton  v.  Oufton,  28  Cal.  44;  Carroll  v. 
Siebenthaler,  37  Cal.  193;  Ward  v. 
Marshall,  96  Cal.  155;  Andrews  v. 
Portland,  79  Me.  484;  Memphis  v. 
Woodward,  12  Heisk.  (Tenn.)  499; 
Williams  v.  Clayton,  6  Utah,  86;  Ken- 
dall V.  Raybauld,  13  Utah,  226;  Pratt 
V.  Swan,  16  Utah,  483 ;  Everill  v.  Swan, 
20  Utah,  56.  "The  salary  follows  the 
legal  title."  Per  Libbey,  C.  J.,  in  An- 
drews V.  Portland,  79  Me.  484.  In  Mis- 
souri, it  has  been  held  that  if  a  police 
officer  is  wrongfully  dismissed,  he  may 
on  reinstatement  recover  salary  for  the 
period  he  is  excluded  from  office,  in- 
dependently of  any  question  as  to 
the  payment  of  his  salary  to  another. 
State  «.  Walbridge,  153  Mo.  194.  If  a 
dejacto  officer  has  assumed  to  retain  the 
office  after  the  qualification  of  the  offi- 
cer de  jure  and  continues  to  discharge 
its  duties,  payment  to  the  officer  de 
facto  by  a  disbursing  officer  of  the  State 
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Where  a  person  entitled  to  hold  an  office  has  wrongfully  been  de- 
prived thereof,  and  the  salary,  fees,  or  emoluments  of  the  office  have 
been  received  by  a  person  who  has  de  facto  held  the  office  although 
not  entitled  thereto,  the  person  who  has  been  wrongfully  deprived 
of  the  office  has  been  held  to  be  entitled  to  recover  his  damages  against 
the  usurper/ 

§  430.  PensionB  for  Municipal  Services;  Oonstitiitionalitj.  —  In 
recent  years  a  system  of  pensions  to  officers  and  employees  of  the 
municipality,  injured  or  disabled  in  the  course  of  their  duty,  or 
retiring  after  a  long  term  of  service,  has  gradually  arisen  and  is 
being  steadily  extended.  Legislation  which  grants  these  pensions 
to.  persons  then  in  the  municipal  service  has  been  sustained  in  New 
York  and  Pennsylvania  (w  constitutional  upon  the  ground  that  it 
is  not  a  grant  of  a  gratuity  or  charity,  but  a  recognition  by  the  legis- 
lature through  its  agent,  the  municipality,  of  an  obligation  founded 
upon  services  rendered  for  the  public  through  the  municipality.' 

with  full  knowledge  of  the  invalidity  Ind.  1;  Douglass  v.  State,  31  Ind.  429; 
of  the  de  facto  officer's  title,  is  not  a  Dorsey  v,  Smythe,  28  Cal.  21 ;  Stratton 
defence  to  an  action  for  the  salary  by  v.  Oulton,  lb.  44 ;  Philadelphia  v.  Given, 
the  officer  de  jure,  who  has  also  dis-  60  Pa.  St.  136;  Allen  v,  McK^m,  1 
charged  the  duties  of  the  office.  State  Sumn.  276 ;  State  v.  Sherwood,  42  Mo. 
v.  Garr,  129  Ind.  44.  179 ;   Hunter  v.  Chandler,  45  Mo.  452 

*  Mayfield  v.  Moore,  53  111.  428;  and  note ;  Boyter  v.  Dodsworth,  6  Term 
Waterman  v  Chicago  &  I.  R.  Co.,  139  R.  681;  Sadler  v.  Evans,  4  Burr.  1984. 
111.  658,  668 ;  Kreits  v.  Behrensmeyer,  In  an  action  against  the  intruder  the 
149  111.  496, 497 ;  People  v.  Barrett,  203  measure  of  damages  is  generally  the 
III.  99, 108 ;  Auditors  of  Wayne  County  salary  or  fees  received  by  the  intruder. 
V.  Benoit,  20  Mich.  176,  179 :  Dolan  «.  Nichols  v.  McLean,  101  N.  Y.  526; 
Mayor,  &c.  of  New  York,  68  N.  Y.  279 ;  People  v.  Nolan,  101  N.  Y.  539.  Where 
Mc Veany  v.  Mayor,  &c.  of  New  York,  the  de  facto  officer  is  in  under  color  of 
80  N.  Y.  185 ;  Terhune  v.  Mayor,  &c.  of  title,  and  acting  in  good  faith,  there 
New  York,  80  N.  Y.  247;  Nichols  v.  may  be  cases,  we  suggest,  where  he 
McLean,  101  N.  Y.  526-  People  v.  ought  to  be  allowed  to  recoup  for'ac- 
Nolan,  101  N.  Y.  539 ;  Demarest  t;.  tuai  necessaiy  expenses  in  earning  the 
Mayor,  &c.  of  New  York,  147  N.  Y.  203 ;  salary  or  fees.  In  an  action  by  the 
Stemmler  v.  Mayor,  &c.  of  New  York,  ^ghtful  officer  on  a  eupersedeas  bond 
179  N.  Y.  473,  aflP'g  87  N.  Y.  App.  Div.  given  in  a  quo  warranto  proceeding  by 
631;  People  v.  Miller,  24  Mien.  458;  an  intruder,  the  measure  of  damages 
Comstock  V.  Grand  Rapids,  40  Mich,  is  the  full  amount  of  the  salary  (wfaire 
397,  399.  the  office  has  a  fixed  salary)  received 

The  rule  stated  in  the  text  may  not  by  the  intruder  pending  the  operation 
apply  in  ail  cases.  See  and  compare  of  the  supersedeas.  United  States  v. 
Stuhr  V.  Curran,  44  N.  J.  L.  181,  where  Addison,  6  Wall.  (U.  S.)  291.  See 
it  was  held  that  an  officer  de  jure  can-  People  v.  Miller,  24  Mich.  458. 
not  maintain  an  action  against  a  person  '  In  Trustees  of  Exempt  Firemen's 
holding  the  office  de  facto  under  color  of  Fund  v.  Roome,  93  N.  Y.  313,  it  was 
tide  to  recover  fees  of  office,  received  held  that  a  statute  requiring  the  agents 
by  the  latter  while  in  possession.  Re-  of  forei^  fire  insurance  companies  do- 
specting  liability  of  an  intruder  to  the  ing  business  in  the  city  of  New  York  to 
officer  de  jure  for  salary  and  fees  received,  pay  to  the  pbdntifif  association  a  pei^ 
and  when  an  action  will  Ue  for  money  centage  upon  the  gross  premiums  r&- 
had  and  received,  Glascock  v.  Lyons,  20  ceived  by  them  for  insurance  upon 
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The  constUtUiofudity  of  the  statutes  is  sttstained  upon  the  view 
that  these  annuities,  after  the  expiration  of  the  period  of  active 


property  in  that  city,  was  not  uncon- 
stitutional, either  as  granting  a  fran- 
chise or  immunity  or  exclusive  privi- 
lege or  as  ^ving  the  mone^  of  the  State 
to  or  in  aid  of  an  association,  corpora- 
tion,  or  private  undertaking   (Cfonst. 
N.  Y.,  art.  viii.  §  10).    Assuming,  but 
not  conceding  the  money  so  directed 
to  be  paid  to  be  the  money  of  the  State, 
the  court  held  that  it  was  not  given, 
but  was  directed  to  be  paid  in  dischaige 
of  a  moral  obligation  restinjg  upon  the 
State,  and   the   appropriation   of   the 
mone^r  was  to  a  public  use,  the  plain- 
tiff bSng  simply  a  subordinate  govern- 
mental agency  employed  by  the  State 
to  fulfil  Its  obligations.     It  was  also 
held  that  the  State  may  recognize  and 
discharge  an  obligation  due  from  it  by 
taldng  money  from  its  treasury  and 
giving  it  to  a  corporation  for  the  relief 
of  those  to  whom  the  obligation  is  due. 
The  object  of  the  incorporation  of  the 
plaintiff  was  to  enable  it  to  provide 
adequate  funds  for  the  relief  of  disabled 
and  mdigent  firemen  or  their  families. 
Any  surplus  beyond  that  necessity  was 
directed  to  be  applied  to  the  purpose 
of  extinguishing  nres.    Finch,  J.,  exam- 
ined the  histo^  of  the  fire  department 
in  the  city  of  New  York  at  great  length, 
and  pointed  out  that  the  precise  rela- 
tion of  the  firemen  to  the  municipality 
and  the  State  was  not  easy  to  describe ; 
that  thejr  were  not  civil  or  public  offi- 
cers within  the  constitutional  meaning, 
and  vet  must  be  regarded  as  the  agents 
of  the  municipal  corporation.     Their 
duties  were  public  duties :  the  service 
they  rendered  was  a  public  service; 
their  appointment  came  from  the  com- 
mon council,  and  they  were  liable  to 
removal  by  the  authority  which  ap- 
pointed them;    thev  were  at  least  a 
public  body,  and  perhaps  best  described 
as  a  subordinate  governmental  agency. 
The  court  held  that  the  fact  that 
the  payment  was  continued  after  the 
service  ended  did  not  convert  it  into  a 
^ft  of  public  moneys,  Finchy  J.,  say- 
ing :  ''  In  the  present  case  the  payment 
was  continued  after  the  service  ended, 
and  it  is  strenuously  contended  that, 
however  the  payment  might  be  con- 
strued while  tne  firemen  were  a  public 
body  and  doing  a  public  duty,  the  ap- 
propriation became  purely  a  gift  when 
maae  after  the  service  ended,  and  when 
there  was  no  le^  or  equitable  obliga- 


tion operating  upon  the  State.  It  is 
true  that  no  promise  to  continue  the 
appropriation  had  been  given,  and  the 
State  was  at  liberty  to  withhold  it; 
but  that  does  not  alter  the  inherent 
character  of  the  payment  when  made. 
If  a  merchant  fails  in  business  and 
compromises  with  his  creditors  for  a 
part  only  of  their  debts,  or  is  discharged 
in  bankruptcy  with  a  small  dividend, 
and  thereafter  bein^  fortunate  and  be- 
coming rich,  calls  his  old  creditors  to- 
other, and  gives  to  each  principal  and 
interest  of  tne  discharged  balance,  he 
does  what  he  is  not  obhged  to  do,  what 
neither  law  nor  equity  could  compel, 
but  he  does  not  make  a  gift  or  dispense 
a  charity.  A  purely  moral  obligation 
rests  upon  him,  which  he  may  or  may 
not  heed,  but  if  he  does,  it  characterizes 
his  act,  and  makes  that  an  honest  pay- 
ment of  an  honest  debt  which  other- 
wise would  have  been  a  charity  and 
a  gift.  So  the  State,  in  continuing 
the  appropriation  to  the  firemen  when 
their  services  were  no  longer  required, 
recognized  an  honorable  obligation 
founded  upon  their  past  services  and 
the  injuries  and  suffering  which  those 
had  occasioned.  Just  tms  pohcy  had 
been  adopted  as  to  exemptions.  They 
were  continued  after  the  service  ended ; 
and  when  the  volunteers  were  dis- 
banded without  their  fault  and  to  make 
room  for  a  paid  service,  justice  and 
good  faith  required  that  the  State 
should  recognize  its  honorable  obligsr 
tion  to  keep  up  the  fund  as  it  had  done 
for  many  years.  The  State  did  so,  and 
we  are  concerned  only  with  the  ques- 
tion of  the  true  character  of  its  act. 
That  which  would  have  been  merely  a 
charity  or  a  gift  is  not  such  by  reason 
of  the  service  given,  the  consideration 
rendered,  the  honorable  obligation  in- 
currcd.  Its  ori^n,  its  history,  its  char- 
acteristics require  us  to  hold  it  not  a 
charitable  donation,  but  an  appropria- 
tion of  the  public  money,  if  indeed  it  be 
such,  to  a  public  use.  The  character  of 
the  obligation  which  leads  to  this  result 
must  not  be  mistaken  or  underesti- 
mated. Since  the  State  cannot  be  sued 
without  its  consent,  and  acts  without 
legal  compulsion,  it  must  be  just.  It 
must  have  honor  and  conscience.  The 
motives  which  guide  and  control  it 
must  be  those  of  absolute  justice,  and 
in  almost  every  case  its  action,  which 
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service,  are  in  the  nature  of  compensation  for  services  previously 
rendered  for  which  full  and  adequate  compensation  was  not  re- 


is  free  and  not  compelled,  must  be  gov- 
erned by  moral  and  honorable  obugar 
tions,  or  solicitude  for  the  public  wel- 
fare. When  the  State  takes  from  the 
public  treasury  a  sum  of  moAey  and 
gives  it  to  a  corporate  body  for  the  re- 
lief of  deserving  beneficiaries,  it  does 
one  of  two  things :  it  either  bestows  a 
charity,  or  recognizes  and  dischaij^es 
an  obligation  due  from  it  to  the  recipi- 
ents. The  former  it  cannot  do  except 
in  specified  cases.  The  latter  it  may  al- 
ways do,  for  the  constitutional  provi- 
sion was  not  intended  and  should  not 
be  construed  to  make  impossible  the 
performance  of  an  honorable  obligation 
founded  upon  a  public  service,  invited 
by  the  State,  adopted  as  its  agency  for 
doing  its  work,  and  induced  by  exemp- 
tions and  rewards  which  good  faith  and 
justice  require  should  last  so  long  as 
the  occasion  demands.  We  do  not 
apprehend  that  the  wise  prohibition  of 
the  Constitution  is  weakened  or  nar- 
rowed by  the  construction." 

In  a  number  of  States  a  tax  imposed 
upon  foreign  fire  insurance  companies 
and  directed  to  be  applied  to  the  benefit 
of  the  members  of  tne  fire  departments 
has  been  held  to  be  unconstitutional  on 
grounds  which  do  not  affect  the  power 
of  the  legislature  to  authorize  munici- 
palities to  pension  its  agents  and  em- 
ployees. See  San  Francisco  v.  Liver- 
pool Ac.  Ins.  Co.,  74  Cal.  113;  Hender- 
son V.  London  and  L.  Ins.  Co.,  135  Ind. 
23 ;  State  v.  Merchant  Ins.  Co.,  12  La. 
An.  802;  State  v,  Wheeler,  33  Neb. 
563 ;  Philadelphia  Assoc,  v.  Wood,  39 
Pa.  St.  73.  On  the  other  hand,  such 
tax  has  been  held  to  be  within  the 
power  of  the  legislature  in  Trustees  of 
Exempt  Firemen's  Fund  v.  Roome,  93 
N.  Y.  313,  supra;  Firemen's  Benevo- 
lent Asso.  V.  Lounsbury,  21  111.  510; 
Fire  Dept.  of  Milwaukee  v.  Helfenstein, 
16  Wis.  136. 

In  Matter  of  Mahon  v.  Board  of  Ed- 
ucation, 68  N.  Y.  App.  Div.  154  (aflf'd 
171  N.  Y.  263),  Laughlin,  J.,  said: 
f  Such  pension  laws,  so  called,  are  now 
quite  common,  both  in  State  and  fed- 
eral legislation.  These  annuities,  after 
the  expiration  of  the  period  of  active 
service,  are  not  gratuities,  but  are  in  the 
nature  of  compensation  for  the  services 
previously  rendered  for  which  full  and 
adequate  comi)en8ation  was  not  re- 
ceived at  the  time  of  the  rendition  of 


the  services.  In  other  words,  it  is  in 
effect  pav  withheld  to  induce  long- 
continued  and  faithful  service.  Sucn 
statutes  are  designed  to  benefit  the 
public  service  in  two  ways:  Firsts  by 
encouraging  competent  and  faithful 
employees  to  remain  in  the  service  and 
refrain  from  embarking  in  other  voca- 
tions; and  second,  by  retiring  from  the 
public  service  those  who,  by  devoting 
their  best  energies  for  a  long  period  of 
years  to  the  performance  of  duties  in  a 
public  office  or  emplovment  have,  by 
reason  thereof  or  of  advanced  age,  be- 
come incapacitated  from  performing 
the  duties  as  well  as  they  might  be  per- 
formed bv  others  more  youthful  or  in 
greater  physical  or  mental  vigor.  Pro- 
vision is  thus  made  for  the  partial  sup- 
port of  such  teachers  when  their  retire- 
ment without  such  provision  was 
deemed  inequitable  and  but  for  such 
provision  doubtless  would  not  be  en- 
forced. These  and  other  considera- 
tions will  sustain  such  legislation  from 
successful  attack  where  tlie  legislature 
has  limited  the  application  of  the  law 
to  those  who  are  in  the  public  ser- 
vice or  employ  at  the  time  of  its 
enactment." 

In  Commonwealth  v.  Walton,  182 
Pa.  373,  the  cUy  councils  of  PhUaddphia 
appropriaUd  by  ordinance  the  sum  of 
$10,000  for  the  charter  purposes  of  the 
Pension  Fund  Association,  a  corpora- 
tion organized  to  p&y  pensions  to  mem- 
bers of  the  association  and  to  families 
of  deceased  members.  Its  member- 
ship was  composed  of  persons  belong- 
ing to  <^  police  force.  It  was  held  that 
the  contnoution  was  for  a  proper  mu- 
nicipal purpose;  that  it  was  not  con- 
trary to  any  constitutional  provision; 
and  that  statutory  authority  to  the 
city  "to  make,  ordedn,  and  establish 
such  and  so  many  laws,  ordinances, 
and  regulations  as  shall  be  necessary 
for  the  welfare  and  comfort  of  the  dty  " 
conferred  power  on  the  citv  council  to 
make  the  appropriation.  JSterrett,  C.  J., 
quoted  the  provision  of  the  Pennsyl- 
vania Constitution  that  "The  general 
assembly  shall  not  authorize  any  city 
.  .  .  to  obtain  or  appropriate  its  money 
for  or  loan  its  credit  to  any  corporation, 
association,  or  individual,"  and  said: 
"It  is  evident  from  an  examination  of 
the  cases  on  the  subject,  that  no  strictly 
legitimate  municipal  purpose  was  in- 
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ceived  at  the  time  of  the  rendition  of  the  services.     It  is  in  effect 
pay  withheld  to  induce  long-continued  and  faithful  service,  and 


tended  to  be  prohibited.  The  evident 
purpose  of  the  prohibition  was  to  con- 
fine municipalities  to  the  objects  for 
which  they  were  created  emd  to  re- 
strain the  legislature  from  authorizing 
any  perversion  of  them.  By  the  Act 
of  March  17,  1789,  which  ai>pear8  to  be 
still  in  force,  the  city  councils  of  Phila- 
delphia '  have  full  power  and  authority 
to  make,  ordain,  and  establish  such  and 
so  many  laws,  ordinances,  and  regu- 
lations as  shall  be  necessary  for  the 
welfare  and  comfort  of  the  city.'  We 
have  no  right  to  assume,  nor  is  there 
anything  from  wMch  it  may  be  fairly 
in/erred,  that  the  constitutional  pro- 
hibition in  question  was  intendecf  to 
revoke  or  curtail  any  of  the  powers  or 
authority  with  whicn  the  city  councils 
were  theretofore  vested  by  the  com- 
prehensive grant  above  quoted.  It  Is 
not  even  suggested  that  a  reasonable 
appropriation  by  the  coimcils  for  the 
creation  or  maintenance  of  a  police 
pension  fund  is  not  an  appropriation 
to  a  strictly  municipal  use,  and  *  neces- 
sary for  the  welfare  and  comfort  of  the 
city.'  A  judiciously  administered  pen- 
sion fund  is  doubtless  a  potent  agency 
in  securing  and  retaining  the  services 
of  the  most  faithful  and  efficient  class 
of  men  connected  with  that  arm  of  the 
municipal  service  in  which  every  prop- 
erty owner  and  resident  of  the  city  is 
most  vitally  interested.  Reasons  in 
support  of  this  proposition  need  not 
be  stated  in  detail.  They  are  such  as 
readil^r  suggest  themselves  to  every 
reflecting  mind."  The  court  also  said 
that  if  the  councils  were  satisfied  that 
the  distribution  of  the  fund  would  be 
better  effected  through  the  agency  of 
the  association  than  by  any  agency  of 
their  own  creation,  they  had  a  right  to 
so  provide.  See  also  Ck>mmonwealth 
V.  Barker,  211  Pa.  610. 

In  MassachtLsettSf  the  latest  dicta  of 
the  Supreme  Court  seem  to  sustain 
the  view  that  it  is  within  the  power  of 
the  legislature  to  authorize  a  mimici- 
pality  to  grant  pensions  for  long  and 
meritorious  services.  In  Mead  v.  Ac- 
ton, 139  Mass.  341,  the  court  held  that 
a  statute  authorizing  a  town  to  pay 
hourUiea  to  soldiera  wko  re-enlisted  in  a 
regiment  during-  the  Civil  War  was 
unconstitutional.  Morton f  C.  J.,  said, 
arguendo:  ''In  any  view  we  can  take 
of  the  statute  the  payments  it  contem- 


plates are  mere  gratuities  or  gifts  to 
mdividuals.  The  principle  would  be 
the  same  if  a  town  should  vote  a  grar 
tuity  or  a  pension  to  one  who  had  ren- 
dered services  as  an  officer  or  was  in 
any  way  entitled  to  its  gratitude. 
Tms  a  town  has  not  the  power  to  do, 
even  with  the  sanction  of  the  legisla- 
ture. A  statute  conferring  such  power 
is  imconstitutional,  because  it  author- 
izes raisine  money  by  taxation  for  the 
exclusive  benefit  of  particular  individ- 
uals, and  appropriates  money  for  a 
private  purpose  which  can  only  be 
raised  and  used  for  public  objects." 
In  Kingman  v,  Brockton,  153  Mass.  265, 
the  court  held  that  the  legislature  has 
no  power  to  authorize  a  city  or  town 
to  appropriate  money  for  the  erection 
of  a  building  to  be  devoted  in  part  to 
the  use  of  a  post  of  the  Grand  Army  of 
the  Republic  so  long  as  such  post  should 
continue  as  an  organization.  Alien j  J., 
said:  "If  a  city  or  town  may  be  au- 
thorized to  give  such  assistance  to  a 
body  of  persons  who  have  been  soldiers, 
or  sailors  in  the  war,  the  same  principle 
would  seem  to  extend  so  far  as  to  in- 
clude those  who  have  rendered  other 
great  and  meritorious  services,  and 
thus  are  entitled  to  public  gratitude, 
such,  for  example,  as  societies  of  dis- 
abled or  past  nremen  or  policemen." 
He  expressed  the  opinion  that  this 
could  not  be  done. 

But  in  Opinion  of  the  Justices,  175 
Mass.  599,  the  court,  in  answer  to  a 
legislative  inquiiv,  expressed  the  opin- 
ion that  the  l^sfature  may  within  the 
Constitution  appropriate  money  to  pay 
the  widow,  heirs,  or  le^l  representar 
tives  of  a  person  who  died  while  hold- 
ing an  office,  the  salary  payable  from 
the  treasuiy  of  the  State  or  of  a  mu- 
nicipality for  any  period  of  time  to 
which  such  person  would  have  been 
entitled  if  living  and  continuing  to  hold 
office,  if  it  can  fairly  be  thought  that 
the  public  good  wiU  he  served  by  such 
grant,  but  not  where  the  only  advann 
tage  is  such  as  may  be  incident  and  col- 
lateral to  the  relief  of  a  private  citizen; 
and  it  may  also  authorize  a  municipal- 
ity to  appropriate  money  for  that  pur- 
pose where  the  person  died  holding  a 
municipal  office,  assuming  that  the 
legislation  on  the  subject  will  so  far 
specify  the  object  and  occasion  as  to 
snow  that  the  expenditure  is  for  the 
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the  public  benefit  accrues  in  two  ways:  prsiy  by  encouraging  com- 
petent and  faithful  employees  to  remain  in  the  service  and  refrain 
from  embarking  in  other  vocations;  and,  second,  by  retiring  from 
the  public  service  those  who  by  devoting  their  best  energies  for  a 
long  period  of  years  to  the  performance  of  duties  in  a  public  office 
or  employment  have,  by  reason  thereof  or  of  advanced  age,  be- 
come incapacitated  from  performing  the  duties  as  well  as  they 
might  be  performed  by  others  more  youthful  or  in  greater  physi- 
cal or  mental  vigor/  But  the  conaittvtioruUity  of  municipal  pension 
laws  is  not  uniformly  conceded,  even  when  the  beneficiaries  are  in 

public  good.  In  reachinff  this  condu-  the  promotion  of  loyalty  and  patriot- 
sion  the  court  said  that  while  the  power  ism,  by  the  payment  of  money,  the 
to  pay  gratuities  to  individuals  does  erection  of  statues,  or  the  bc^stowal  of 
notexist,  vet  when  a  public  purpose  can  medals,  decorations,  or  other  badges 
be  carried  out  or  helped  by  spending  of  honor. 

Eublic  money,  the  power  of  the  legis-  In  OniariOf  the  councils  of  cities  and 
iture  is  not  curtailed  or  destroyed  by  towns  may  pass  by-laws  to  aid  by  an- 
the  fact  that  the  money  is  paid  to  nual  money  grant  or  otherwise  super- 
private  persons,  who  had  no  previous  annuation  and  benefit  funds  for  the 
claim  to  it  of  any  kind.  It  referred  to  benefit  of  members  of  the  police  force  and 
the  military  pensions  granted  by  the  fire  brigadesy  and  of  their  famuieSf  and 
Federal  government  and  pointea  out  also  to  aid  by  annual  money  grant  or 
that  its  powers  in  that  respect  were  otherwise  the  establishment  and  main- 
ffenerally  recognized  and  unquestioned,  tenance  of  official  benefit  funds  for  em- 
if  a  man  has  deserved  greatly  of  the  ployees  of  the  corporation  (other  than 
Commonwealth  by  civil  services  the  employees  of  the  police  force  and  fire 
public  advantage  of  recognizing  his  brigades)  and  their  families.  Bihar's 
merit  may  stand  on  ground  as  strong  Municipal  Manual  ^Canada.  1900),  p. 
as  that  for  rewarding  a  general.  It  is  800.  Any  municipal  council  may  also 
impossible  to  foresee  the  possibilities  grant  to  any  municipal  officer ,  who  has 
of  senius  or  distinguished  worth  and  served  at  least  twenty  years  and  who 
settle  in  advance  the  tariff  at  which  its  has  become  incapable  through  old  age 
action  shall  be  paid.  With  reference  of  further  service,  a  sum  not  exceeding 
to  its  opinions  in  Mead  v,  Acton.  139  his  aggregate  salaiy  or  other  remun- 
Mass.  341,  and  Kingman  v.  Brockton,  eration  for  the  last  three  years  of  his 
153  Mass.  255,  it  said  that  some  of  service,  as  a  gratuity  upon  his  re- 
the  language  used  therein  might  need  moval  or  resignation.  55  Vict.  ch.  42, 
qualification.  §  280  (see  Biggar's  Municipal  Manual, 

In  Opinion  of  the  Justices,  186  Canada,  1900,  p.  323).  Without  lepis- 
Mass.  603,  the  court  adhered  to  its  laiion  there  is  no  power  in  a  municipal 
views  that  legislation  attempting  to  corporation  to  grant  a  gratuity  of  this 
give  bounties  to  the  veterans  of  the  nature.  The  decision  of  the  council  as 
Civil  War  who  served  without  bounties  to  a  gratuity  when  made  under  the  ci]^ 
was  unconstitutional,  but  declared  that  cumstances  within  the  liniits  prescribed 
it  expressed  no  opinion  on  the  subject  by  the  statute  is  not  reviewable  by  any 
of  pensions  to  soldiers,  as  the  statute  Court.  Reg.  v.  Sandwich,  5  Q.  B.  895, 
did  not  purport  to  ^p-ant  pensions  or  8.  c.  10  Q.  fi.  563.  There  is  a  distino- 
rewards  for  meritorious  services,  or  Hon  between  a  gratuitu  and  an  annuity. 
money  for  the  relief  of  present  neces-  See  Gibson  v.  East  India  Co.,  5  Bing. 
sities.  In  Opinion  of  the  Justices,  190  N.  C.  262 ;  Clarke  v.  Imperial  Gas  Ck>., 
Mass.  611,  It  declared  that  a  statute  4  B.  &  Ad.  315;  Innes  v.  East  India 
attempting  to  equalize  bounties  paid  to  Co.,  17  C.  B.  351 ;  Marchant  v.  Lee 
soldiers  of  the  Civil  War,  would  be  0>nservancy,  L.  R.  8  Exch.  290. 
unconstitutional  as  authorizing  for  a  *  Matter  of  Mahon  v.  Board  of  Edu- 
private  purpose,  but  that  the  le^lsr  cation,  68  N.  Y.  App.  Div.  154 ;  aflPd 
ture  might,  by  statute,  reward  distin-  171  N.  Y.  263. 
guished  public  services,  with  a  view  to 
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the  service  of  the  municipalities  at  the  time  when  the  statute  grant- 
ing the  pension  is  enacted,  or  when  the  right  to  a  pension  accrues 
thereunder.  Some  authorities  hold  that,  even  under  such  circum- 
stances, a  grant  of  a  pension  is  a  mere  gratuity  for  the  benefit  of 
the  individual  and  is  a  diversion  of  public  funds  to  the  private  use 
of  an  individual.^ 


*  In  State  v,  Ziegenhein,  144  Mo. 
283,  the  Supreme  Court  of  Missouri 
held  that  a  statute  providing  that  pei^ 
sons  serving  as  policemen  of  St  Louis 
for  twenty  years  mav  be  retired  from 
active  service  on  half  pay  for  the  re- 
mainder of  their  lives  is  uneonstUur 
tional  as  a  ^nt  of  public  money  in 
aid  of  or  to  mdividuals  in  violation  of 
the  express  terms  of  the  Constitution. 
WiUiams,  J.,  who  delivered  the  opinion 
of  the  court,  said :  "The  act,  however, 
is  in  aU  essential  features  simply  a 
^pension  law,'  and  is  properly  so  cafled. 
It  cannot  be  treated  merely  as  pro- 
viding compensation  for  services  ren- 
deredbefore  retirement  and  as  part  of 
the  salary  therefor.  A  salary  payable 
from  time  to  time  during  active  service 
is  received  by  each  police  officer,  and 
the  amount  is  fixed  according  to  rank. 
The  man  who  serves  twentv  years  is 
entitled  to  no  less  during  tnat  period 
than  he  whose  tenure  is  shorter.  The 
policeman  who  remains  on  the  force 
for  twenty  years  less  five  days,  and  the 
one  who  retains  his  office  for  the  full 
term,  are  paid  during  active  service 

Sreciselv  the  same  sum,  if  they  are  of 
ke  rank.  This  must  be  deemed  proper 
compensation  for  the  time  actually  de- 
voted to  the  public  service.  Nothing 
is  withheld  from  the  person  who  may 
serve  twenty  years,  to  be  paid  to  him 
after  he  may  be  placed  upon  the  're- 
tired list,'  and  after  such  retirement  he 
is  no  longer  subject  to  police  duty  and 
cannot  be  earning  a  salary.  Acts,  1895, 
p.  235,  par.  3.  if  he  has  been  paid  the 
same  as  other  officers  of  shorter  terms, 
for  the  time  devoted  to  public  duties, 
anything  in  addition  thereto  can  only 
be  reganied  as  a  mere  gratuity.  The 
argument  of  the  relator  would  estab- 
lisn  the  proposition  that  it  is  a  mere 
matter  of  legislative  discretion  to  give 
a  salarv  after  retirement  to  all  officers 
of  the  State  and  its  municipalities,  pro- 
vided they  shall  be  elected  or  appointed 
after  the  passage  of  an  act  to  that 
eflPect." 

In  Indiana^  it  has  been  held  that  a 
statute  creating  a  firemen* s  pension  fund 


and  appropriating  thereto  a  tax  upon 
foreign  insurance  companies  is  uncon- 
stitutional upon  a  number  of  grounds, 
viz. :  (1)  as  m  conffict  with  the  provi- 
sion of  the  Constitution  relating  to  the 
title  of  acts ;  (2)  as  not  imposing  a  uni- 
form and  equal  rate  of  taxation  and  as 
applying  to  a  portion  of  a  class  only; 
(3;  as  being  the  means  of  levying  mu- 
nicipal taxes  upon  a  fraction  of  a  class 
and  bestowing  the  taxes  so  levied  upon 
a  small  fraction  of  the  citizens.  Hen* 
derson  v.  London  A  L.  Ins.  Co.,  135 
Ind.  23. 

In  Ohio,  the  Supreme  Court  has  said 
that  the  subject  matter  of  an  act  — 
pensioning  firemen  —  seemed  to  be  of 
a  general  nature  and  therefore  must 
have  uniform  operation  throughout  the 
State  under  the  Constitution  of  that 
State,  but  as  the  question  was  not 
raised  In  the  case  it  was  not  decided. 
Karb  v.  State,  54  Ohio  St.  383,  391. 
In  State  v.  Kurtz,  21  Ohio  ar.  Ct.  261. 
a  statute  to  create  a  pension  fund  and 
for  the  pensioning  of  teachers  in  school 
districts  of  cities  of  the  second  grade 
of  the  first  class,  was  held  to  be  un- 
constitutional for  this  reason.  In  State 
V.  Hibbard,  22  Ohio  ttr.  a.  252  (aff'd 
without  opinion,  65  Ohio  St.  574),  an 
act  for  pennoning  of  school  leathers  in 
school  districts  in  cities  of  the  third 
grade  of  the  first  class,  being  a  law  re- 
lating to  public  schools,  was  held  to  be 
a  law  of  a  general  nature.  It  was  also 
held  that,  as  it  only  applied  to  one  city, 
it  violated  the  constitutional  provision 
that  laws  of  a  general  nature  snail  have 
a  uniform  operation  throughout  the 
State.  The  court  also  was  of  the  opin- 
ion that  the  statute,  in  providing  that 
a  percentage  of  salaries  paid  to  teach- 
ers should  be  deducted  therefrom,  and 
applied  to  create  a  school  teachers' 
pension  fund,  violated  the  constitu- 
tional provision  providing  for  uniform 
taxation  of  property,  and  also  the 
provision  of  the  bill  of  rights  in  that  it 
took  private  property  from  one  citizen 
for  the  benefit  of  another  without  his 
consent  and  against  his  will. 
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But  to  be  valid  under  constitutional  requirements,  the  pensions 
must  be  conferred  upon  persons  who  ai  the  time  of  receiving  the 
right  to  them  are  oflScers  or  employees  of  the  municipality.  They 
cannot  be  conferred  upon  persons  who  had,  previously  to  the  grant, 
retired  from  the  service  of  the  city.  A  pension  to  such  persons  is 
an  appropriation  of  public  funds  for  the  benefit  of  individuab,  and 
a  gift  or  gratuity.* 

§  431.  PenBions;  Legislative  Oontrol  over  Right.  —  The  fund 
from  which  municipal  pensions  are  paid  is  usually  created  by  setting 
aside  certain  sources  of  public  income,  and  frequently  provision  is 
made  that  a  stated  sum  per  month  shall  be  retained  or  deducted 
from  the  compensation  of  each  of  the  officers  in  the  department 
who  may  become  entitled  to  a  pension.  Although  the  sum  so 
deducted  from  the  officer's  compensation  is  called  a  part  of  the 
officer's  compensation  in  the  statute,  yet  the  officer  never  receives 
it  or  controls  it,  and  he  cannot  prevent  its  appropriation  to  the  fund 
in  question.  He  has  no  power  of  disposition  over  it  such  as  always 
accompanies  ownership  of  property.  A  statute  providing  for  such 
a  deduction  in  legal  effect  says  that  the  officer  shall  receive  as  com- 
pensation each  month  the  net  amount  payable  to  him,  and  that  in 
addition  thereto  the  State  or  municipality  will  create  a  fund  by 
appropriating  the  amount  retained  each  month  for  that  purpose, 

'  Matter   of    Mahon   v.    Board    of  was  no  moral  obligation  on  the  city  of 

Education,   171   N.   Y.   263,  aff'g  68  New    York    to    establish    a   pension 

N.  Y.  App.  Div.  154 ;   People  v.  Part-  system  in  favor  of  teachers.    Most  of 

ridge,  172  N.  Y.  305,  rev'g  74  N.  Y.  the  servants  of  the  State  and  most  of 

App.  Div.  620.    In  Matter  of  Mahon  v,  the  teachers  in  public  schools  enjoy  no 

Board  of  Education,  171  N.  Y.  263,  right  to  be  pensioned  for  services.    The 

aff'g  68  N.  Y.  App.  Div.  154,  it  was  question  of  establishing  a  system  of 

held   that  the  grant   of  pensions  to  pensions  is  one  of  policy^  not  of  obli^- 

persons  who  had  prior  to  the  enactment  tion.    The  legislature  might  well  thmk 

of  the  statute  ceased  to  be  the  officers,  that  in  a  large  city  where  teaching  is 

agents,  or  employees  of  a  city,  violatea  adopted  as  a  calling  to  be  pursued  for 

prohibitions  of  the  Constitution  against  years,  and  often  for  life,  it  would  be 

giving  any  money  or  property  to  or  in  wise  to  provide  a  system  of  pensions  as 

aid  of  any  individual  and  against  grant-  an  inducement  both  to  service  at  low 

ins  any  extra  compensation  to  any  wages  and  also  to  good  conduct  in  ser- 

public  officer,  servant,  agent,  or  con-  vice.     But  these  considerations  have 

tractor,  CuUen,  J.,  said,  ''Extra  com-  no  application  to  the  case  of  officers  or 

pensation  is  compensation  over  and  employees  who  are  not  in  service  at 

above  that  fixed  by  contract  or  bv  the  time  the  pension  system  is  estab- 

law  when  the  services  were  rendered,  lished  or  in  force.     As  to  such  persons 

No  one  would  assert  that  as  between  the  grant  of  a  pension  is  a  mere  gratu- 

private   individuals   there   arises   any  ity.       The  payment  of  salary  to  an 

equitable  or  moral  obligation  to  pay  officer  who   nas  been   removed   from 

for  services  more  than  the  stipulated  office,  is  not  the  payment  of  any  debt 

compensation,  where  no  services  have  or  legal  expense  of  the  city,  nor  b  it 

been    rendered    additional    to    those  for  any  corporate  purpose  and  is  vUra 

contemplated  by  the  contract.    There  vires.    State  v.  Williams,  6S.  Dak.  119. 
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from  which,  upon  his  resignation  for  bad  health  or  bodily  infirmity, 
or  dismissal  after  long  and  meritorious  service,  a  certain  sum  shall 
be  paid  to  him,  or  at  his  death  to  his  widow  and  children  where  the 
statute  so  provides.  Being  a  fund  raised  in  that  way,  it  b  entirely 
at  the  disposal  of  the  government  until,  by  the  happening  of  one  of 
the  events  stated,  —  the  resignation,  retirement,  or  death  of  the 
oflScer,  —  the  right  to  the  specific  sum  becomes  vested  in  the  officer 
or  his  representative.  In  making  a  change  in  the  disposition  of 
a  fund  of  that  character  previous  to  the  happening  of  one  of  the 
events  mentioned,  the  State  impairs  no  absolute  right  of  property 
in  the  officer.  The  direction  of  the  State  that  the  fund  should  be 
one  for  the  benefit  of  the  officer  or  his  representative  under  certain 
conditions  is  subject  to  change  or  revocation  at  any  time  at  the  will 
of  the  legislature.  There  is  no  contract  on  the  part  of  the  State 
that  its  disposition  shall  always  continue  as  originally  provided. 
Until  the  particular  event  should  happen  upon  which  the  money,  or 
a  part  of  it,  is  to  be  paid,  there  is  no  vested  right  in  the  officer 
to  such  payment.  His  interest  in  the  fund  is,  until  then,  a  mere  ex- 
pectancy created  by  the  law  and  liable  to  be  revoked  or  destroyed 
by  the  same  authority.*    But  when  the  particular  event  has  hap- 

^  Pennie  v,  Reis,   132  U.   S.   464,  made  new  and  different  provisions  for 

aff'g  80  Cal.  266;    Clarke  v.  Reis,  87  the  distribution  of  the  new  fund.     It 

Cal.  543;    Clarke  v.  Police,  &c.,  Ins.  was  held  that  where  an  officer  died 

Board,  123  Cal.  24;    Nicols  v.  Police  after  the  Act  of   1889  had  gone  into 

Pension  Fund  Com'rs,  1  Cal.  App.  494 ;  effect  that  act  did  not  deprive  him  of 

Matter  of  Friel,  101  N.  Y.  App.  Div.  any  vested  right  or  interest  in  the  life 

155,  158;   State  v.  Trustees  of  Police-  and  health  insurance  fund;   that  that 

men's   Pension    Fund,    121    Wis.    44.  fund  was  a  public  fund  and  subject  to 

See  also  Eddy  v.  People,  218  111.  611,  legidative  control.     See  ante,  chap,  iv., 

617;    Chalk  v.  Darden,  47  Tex.  438.  as  to  legislative  control  of  public  and 

See  also  Burke  v.  Trustees  of  Police  municipal  revenues  and  funds. 
Pension  Fund,  4  Gal.  App.  235;  87        A  corporation  consisting  of  munici- 

Pac.  Rep.  421.    In  Pennie  v.  Reis,  132'  pal  employees,  e.  g,,  of  the  fire  depart- 

U.  S.  46^,  8.  c.  80  Cal.  266,  the  legislsr  ment,   has  no  vested  right  to  a  fund 

ture  in  1878  provided  by  statute  for  consisting  of  taxes  imposed  upon  for- 

payment  of  the  police  force  of  a  city  at  eign  fire  insurance  companies  which 

a  rate  **  which  shall  not  exceed  $102  a  are  directed  by  statute  to  be  paid  to  the 

month,"  but  this  payment  was  subject  corporation  and  applied  for  the  bene- 

to  the  condition  that  the  treasurer  of  fit  of  the  city's  employees.    As  to  such 

the  city  should  *'  retain  from  the  pay  fund,  the  corporation  is  merely  created 

of  each  police  officer  the  sum  of  $2  per  or  selected  as  a  public  functionary  to 

month  to  be  paid  into  a  fimd  to  be  mana^  and  apply  it,  and  the  statute 

known  as  the  police  life  and  health  directing  the  fund  to  be  paid  to  the 

insurance  fund."     Upon  the  death  of  corporation  may  be  repealed  at  the 

each  member  of  the  force,  it  was  pro-  discretion  of  the  legislature.     Benevo- 

vided  that  there  should  be  payable  out  lent  Assoc,  v.  Farwell,   100  lU.   197, 

of  that  fund  to  his  1^1  representative  aff'g  5  III.  App.  240 ;  s.  c.  4  III.  App.  36. 

the  sum  of  $1,000.     In  1889  a  statute  A   city   which   has   passed   a  general 

was  enacted  creatii^  a  "police  relief  ordinance  for  an  annual  ajypropriation 

and  pension  fund.    This  statute  trans-  to  a  firemen's  relief  association  may 

ferred  to  the  pension  fund  the  police  revoke   or   repeal   such   ordinance   at 

life   and    health   insurance  fund,  and  pleasure  without  violating  any  vested 
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pened  upon  which  the  money  or  a  part  of  it  is  to  be  paid,  the 
beneficiary  of  the  pension  under  the  pension  system  acquires,  it  has 
been  held,  a  vested  right  and  it  is  not  competent  for  the  legislature 
or  any  other  authority  to  deprive  him  of  that  vested  right.^    But 


right  to  the  money.    Commonwealth  v. 
Barker,  211  Pa.  610;  arUe,  chap.  iv. 

The  fact  that  compulsory  contribur- 
tions  from  the  salary  of  an  officer  for  a 
pension  or  life  InBurance  fund  are  not 
nis  property  or  within  his  control  is 
well  illustrated  in  Matter  of  Tobin, 
164  N.  Y.  632,  aff'g  53  N.  Y.  App.  Div. 
453.  By  statute,  members  of  the  fire 
department  of  a  city  were  required  to 
contribute  one  dollar  per  month  from 
their  salaries,  and  upon  retirement  a 
similar  amount  from  their  pensions,  as 
a  contribution  to  an  insurance  fund 
for  the  benefit  of  widows  and  orphans. 
An  officer,  upon  retiring  and  becoming 
a  pensioner,  had  his  name  taken  from 
the  list  of  subscribers  to  the  fund,  and 
the  deduction  was  not  made  from  his 
pension.  It  was  held  that  the  widow 
was  entitled  to  the  benefit  of  the  in- 
surance fund  notwithstanding  the 
action  of  her  deceased  husband,  as 
the  provision  was  for  her  benefit,  and 
not  for  the  benefit  of  the  officer.  A 
police  officer,  dismissed  from  the  force, 
and  not  coming  within  any  of  the 
statutory  contingencies  entitling  him 
to  a  pension,  cannot  recover  the 
amount  paid  into  an  insurance  or 
pension  fund  by  way  of  deductions 
from  salaiy.  Cuirke  v.  Reis,  87  Cal. 
543.  Pension  fund  created  by  volun- 
tary act  of  manufacturing  corporation,  no 
part  being  derived  from  contributions 
by  employees,  held  to  be  in  the  nature 
of  a  gift  which  must  be  completed  by 
actual  pavment.  Discharged  em- 
ployee helci  to  have  no  claim  thereon. 
The  rules  and  regulations  of  the  fund 
provided  that  it  should  remain  the 
property  of  the  corporation,  and  that 
no  payment  could  be  demanded  until 
trustees  adjudged  the  amount  to  be 
payable.  Mc>fevin  v.  Solvay  Process 
Co.,  32  N.  Y.  App.  Div.  610^  affM  167 
N.  Y.  530.  Statute  creating  police 
relief  fund  from  deductions  from  pay 
of  police  force  construed  to  authorize 
only  voluntary  contributions  and  not 
to  confer  compulsory  powers  on  police 
board.  People  v.  McClave,  102  N.  Y. 
468.  aff'g  39  Hun,  511.  Payments  to 
sucn  fund  made  in  the  belief  that  they 
were  compulsoiy,  should  be  refimded 


on  the  failure  of  the  act  through 
refusal  of  members  of  force  to  contrib- 
ute volimtarily.  Murray  v.  Buckley, 
1  N.  Y.  Supp.  247.  A  police  board  is 
not  bound  to  accept  a  donation,  but 
if  it  does  and  the  donor  requests  that 
it  be  distributed  among  the  force,  the 
board  is  bound  to  apply  it  to  the  pur- 
poses indicated  by  tne  donor,  and  a 
policeman  who  was  a  member  of  the 
force  at  the  time  of  the  donation,  may 
recover  his  share  in  an  action.  Peel  v. 
Board  of  Metropolitan  Police,  44 
Barb.  (N.  Y.)  91.  Civil  service  pension 
to  retired  official  of  provincial  govern- 
ment hdd  to  be  inalienable  even  to  the 
government,  and  incapable  of  sur- 
render by  official  to  the  prejudice  to 
the  right  of  his  wife  to  a  pension 
allowance  after  his  death.  Dionne  v. 
Queen,  24  Can.  S.  C.  R.  451. 

»  Pennie  v.  Reis,  132  U.  S.  464,  471 : 
Kavanagh  v.  Pohce  Pension  Fund 
Com'rs,  134  CaL  50.  In  Kavanagh  v. 
Police  Pension  Fund  Com'rs,  134  CaL 
50,  the  court  held  that  a  police  officer 
of  San  Francisco,  who  had  been  retired 
on  account  of  age  but  who  had  not 
resigned  or  been  dismissed  from  the 
department  still  remains  a  member  of 
the  department,  although  entitled  to 
a  pension  under  this  statute;  and 
that  his  widow  upon  his  death  from 
natural  causes  acquires  a  vested  right 
in  the  pension  fund,  which  cannot  be 
affected  by  the  subsequent  adoption 
of  amendments  in  the  charter  pro- 
visions affecting  police  pensions.  The 
statute  of  limitations  opsins  to  run 
against  a  claim  upon  a  police  pension 
fund  from  the  time  when  the  right  to 
the  pension  accrues,  e.  g,  the  death  of 
the  officer  or  employee.  Nicols  v. 
Police  Pension  Fimd  Com'rs,  1  Cal. 
App.  494.  But  in  Eddy  v,  Morgan, 
216  ni.  437, 449,  it  is  said:  "A pension 
is  a  bounty  sprin^pn^  from  the  gracious- 
ness  and  appreciation  of  sovereignty. 
It  may  be  given,  or  withheld  at  the 
pleasure  of  a  sovereign  power.  Because 
one  is  placed  upon  a  pension  roll  under 
a  valia  law  is  no  reason  why  that  law 
may  not  be  repealed  and  the  pen- 
sion cease."  This  dictum  is  upon 
the  authority  of  the  decisions  of  the 
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the  existence  of  a  vested  right  is  dependent  upon  statutory  pro- 
visions conferring  the  pension  wUhovt  qtialification  and  vnthaut  any 
reserved  right  to  terminate  it.  If  the  statute  reserves  the  power 
to  the  local  authorities  to  discontinue  the  pension  in  their  discre- 
tion, the  beneficiary  does  not  acquire  a  vested  right  in  it.* 

§  432.  When  Bight  to  Pension  accmee.  —  In  construing  and 
applying  statutes  granting  pensions,  the  rule  is  that  they  are  not  to 
be  given  retroactive  effect  in  the  absence  of  express  language  in  the 
statute  requiring  it.'  The  right  to  a  p)ension  is  usually  made  to 
accrue  upon  the  retirement  of  the  oflScer  after  a  long  period  of 
meritorious  service.  A  statute  granting  the  pension  may  be  framed 
in  such  terms  that  the  beneficiary  becomes  entitled  thereto  upon  the 
occurrence  of  specified  events  without  any  action  on  the  part  of  the 
municipal  authorities.  In  other  words,  when  the  necessary  con- 
ditions prescribed  by  the  statute  actually  exist,  retirement  on  a 
pension  is  accomplished  by  the  oflScer's  application  without  any 
action  upon  the  part  of  any  other  body.'    One  of  the  conditions 


United  States  Supreme  Court  in  the 
case  of  Federal  pensions.  In  regard  to 
these  it  has  been  said:  "No  pensioner 
has  a  vested  legal  right  to  his  pension. 
Pensions  are  the  bounties  of  the  govern- 
ment, which  Congress  has  the  right  to 
^ve,  withhold,  distribute,  or  recall,  in 
its  discretion."  United  States  v, 
TeUer,  107  U.  S.  64,  68.  See  also 
Walton  V,  CJotton,  19  How.  (U.  S.)  355; 
Frisbie  v.  United  States,  157  U.  S.  160, 
166.  In  Price  v.  Farley.  22  Ohio  Cir. 
Ct.  48,  relator  was  {>laced  on  the 
pension  roll  in  1883,  receiving  a  pension 
of  $30  per  month.  In  1886,  under  a 
new  statute,  his  pension  was  increased 
to  $50  per  montn.  In  1890  this  was, 
by  statute,  reduced  to  $42.50.  It  was 
held  that  the  amount  of  the  relator's 
pension  depended  solely  on  the  statute 
m  force  at  the  time,  and  that  it  was 
vntkin  the  power  of  the  legidatwre  to 
wholly  abolish  or  change  it  without 
violating  any  right  of  the  relator. 

>  People  V,  MatseU,  94  N.  Y.  179. 

'  Clarke  v.  Police  Life  &  Health  Ins. 
Board.  127  Cal.  550 ;  Eddy  v.  Moigan, 
216  111.  437,  447;  People  v.  Partridge, 
172  N.  Y.  305,  rev'g  74  N.  Y.  App.  Div. 
650.  The  fact  that  the  officers  of  the 
municipality  have  given  the  statute  re- 
troactive enect  in  other  cases  does  not 
require  the  court  to  give  it  such  effect 
on  the  groimd  of  a  practical  construc- 
tion, in  the  absence  of  any  ambiguity 


in  the  language  of  the  act.  Eddy  v, 
Moiigan,  216  III.  437.  The  fact  that 
the  statute  has  received  a  retroactive 
effect  in  the  case  of  other  officers  sim- 
ilarly situated,  does  not  entitle  the  ap- 
plicant to  a  pension  on  the  ground  that 
the  action  of  the  local  authorities  is 
discriminatonr  against  him.  Clarke  v. 
Police  Life  &  Health  Ins.  Board,  127 
Cal.  550. 

•  A  statute  provided  that  any  hon- 
orably discharged  soldier  or  sailor  from 
the  army  or  navy  of  the  United  States 
in  the  la|;e  Civil  War,  "who  has  per- 
formed duty  on  such  police  force  for 
a  period  of  twenty  jreays  or  upwards, 
upon  his  own  apphcation  in  writing 
.  .  .  provided  there  are  no  chaiges 
against  him  pending,  must  be  relieved 
and  dismissed  from  said  force  and 
service  by  the  department  and  placed 
upon  the  roll  of  the  police  pension  fund 
and  awarded  and  granted  to  be  paid 
from  said  pension  fund  an  annual  pen- 
sion during  his  lifetime  of  the  sum  not 
less  than  one  half  of  the  full  salary  or 
compensation  of  such  member  so  re- 
tirea."  It  was  held  that  an  applica- 
tion by  a  police  officer,  coming  within 
the  terms  apd  conditions  of  the  statute, 
without  any  action  by  the  police  com- 
missioner thereon,  retired  the  officer 
and  entitled  him  to  receive  a  pension 
under  the  statute.  People  v.  Greene,  181 
N.  Y.  308,  rev'g  97  N.  Y.  App.  Div.  502. 
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upon  which  such  retirement  is  eflFected  is  usually  that  no  charges  be 
pending  against  the  oflScer  for  breach  of  duty.  When  this  condition 
is  attached  by  the  statute,  a  charge  against  the  oflScer,  in  order  to 
defeat  the  beneficial  provision  of  the  statute,  should  at  least  have 
an  author  or  accuser  and  should  contain  a  statement  in  some  form 
of  some  act  or  default  or  negligence  on  the  part  of  the  oflScer  which 
would  justify  his  removal.  It  is  not  necessary  that  such  a  charge 
should  be  a  formal  or  technical  one  or  in  such  a  condition  that  the 
accused  oflScer  could  be  put  upon  trial  under  it,  but,  however  infor- 
mal it  may  be,  it  should  at  least  state  something  in  the  form  of 
accusation.^ 

When,  however,  the  statute  directs  that  upon  the  application  of 
the  oflScer  after  a  specified  term  of  service  and  upon  specified  con- 
ditions he  shall  by  resoltUion  of  a  board  or  commission  be  relieved  and 
dismissed  from  municipal  service  and  placed  upon  the  roll  of  the 
pension  fund,  the  local  authorities  having  control  of  the  department 
to  which  the  oflScer  belongs  are  not  absolutely  bound  to  pass  the 
prescribed  resolution.  A  discretion  is  vested  in  the  board  or  com- 
mission or  other  local  authority,  not  an  unlimited  and  unreviewable 
discretion,  but  a  judicial  one,  to  be  executed  reasonably  and  fairly.* 


A  pclice  benefit  fund  was  formed 
under  a  statute  by  deducting  a 
monthly  percentage  from  the  pay  of 
each  member.  Tne  purpose  was  to 
grant  gratuities  and  pensions  for  long 
service,  to  assist  members  disabled  by 
long  sickness,  and  to  make  provision 
for  old  age  and  for  families  in  case  of 
death.  By  the  rules  it  was  provided 
that,  except  in  certain  special  cases, 
no  money  should  be  drawn  from  the 
fund  until  it  should  reach  $8,000.  A 
contributor  having  died  before  that 
amount  was  reached,  it  was  held  that 
his  family  were  entitled  to  a  gratuity 
payable  from  the  fund  as  soon  as  it 
reached  $8,000,  but  calculated  on  the 
basis  of  its  amount  at  the  time  of  the 
contributor's  death.  Miller  v.  Hamil- 
ton Police  Benefit  Fund,  28  Can.  Sup. 
a.  475. 

^  People  V.  Greene,  181  N.  Y.  308, 
rev'g  97  N.  Y.  App.  Div.  502.  In 
People  V.  Greene,  87  N.  Y.  App.  Div. 
589,  it  is  held  that  where  charges  are 
pending  against  a  police  officer,  his 
application  to  retire  on  a  pension  may 
be  denied,  although  the  statute  pro- 
viding for  retirement  is  mandatory  in 
its  terms,  and  there  is  no  provision  in 
the  statute  reauiring  that  no  chaiges 
be  pending  at  tne  time.    In  the  view  of 


the  court  the  rieht  to  retire  on  a  pen- 
sion is  inherently  defeasible  for  mis- 
conduct. An  unsigned  paper  was  de- 
livered by  an  officer  of  a  society  for  the 
prevention  of  crime  to  the  pobce  com- 
missioner, which  stated  witn  consider- 
able detail  a  mass  of  information  as  to 
the  existence  of  disorderly  houses  in 
the  precinct  in  charge  of  a  police  cap- 
tain who  applied  for  retirement  on  pen- 
sion. There  was  nothing  in  the  paper 
to  show  that  the  existence  of  these 
houses  was  in  anv  respect  char^^ble 
to  any  action,  collusion,  or  omission  of 
duty  on  the  part  of  the  officer.  It  was 
hela  that  this  paper  did  not  constitute 
a  charge  against  tne  officer  within  the 
meaning  of  the  statute.  People  v. 
Greene,  181  N.  Y.  308,  rev'g  97  N.  Y. 
App.  Div.  502.  As  to  what  are  pend- 
ing charges,  see  People  v.  Roosevelt, 
14  N.  Y.  Misc.  531,  a#g  12  N.  Y.  Misc. 
622. 

»  People  V.  Martin,  145  N.  Y.  253 ; 
People  V.  French,  108  N.  Y.  105,  aff'g 
44  Hun  (N.  Y.),  24;  People  v,  French, 
46  Hun  (N.  Y.),  232 ;  People  v,  An- 
drews, 89  Hun  (N.  Y.),  452;  People 
V.  Trustees  of  Firemen's  Pension  Fund, 
95  111.  App.  300;  State  v.  Trustees  of 
Policemen^s  Pension  Fund,  123  Wis. 
245;  ante,  §242. 
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When  the  local  authorities  have  this  discretion  to  retire  the  oflScer, 
they  may,  before  acting  upon  it,  in  good  faith,  prefer  charges  against 
the  officer  for  misconduct,  remove  him  from  office,  and  thus  defeat 
his  right  to  a  pension.^  When  the  statute  confers  the  power  upon 
the  local  authorities  to  determine  whether  a  pension  should  be  granted, 
their  determination,  when  made  in  good  faith,  is  final  and  cannot 
be  reviewed  by  the  courts  in  the  absence  of  express  authority  so  to 
do,  unless  fraud  be  shown  or  the  local  authorities  have  exceeded 
their  powers.^ 


When  the  power  to  retire  on  a  pen- 
sion is  discretionary  with  the  focal 
authority,  the  exercise  of  the  power 
cannot  be  compelled  by  manaamus. 
Matter  of  Friel,  101  N.  Y.  App.  Div. 
155,  aff'd  181  N.  Y.  558.  When  the 
statute  provides  that  if  any  policeman 
be  injured  on  duty  and  shall  be  found 
upon  an  examination  to  be  "permanerUltf 
disabled  by  reason  of  service  in  such 
department,  he  shall  be  retired  from 
service  and  a  pension  paid  him,  al- 
though the  permanent  diWibility  of  the 
officer  be  conceded,  mandamus  wUl  not 
lie  to  com(>el  the  payment  of  a  pension 
until  an  examination  and  finding  of 
permanent  disability  complying  with 
the  terms  of  the  statute  has  been  made. 
State  V.  Policemen's  Pension  Fund, 
119  Wis.  436.  But  although  discre- 
tion be  granted  to  the  head  of  the  de- 
partment to  determine  whether  a  pen- 
sion be  granted,  such  discretion  is  not 
absolute  and  the  head  of  the  depart- 
ment must  determine  upon  the  merits 
an  application  to  be  placed  upon  the 
pension  roU.  In  the  event  of  a  refusal 
to  consider  and  determine  it  he  may 
be  compelled  to  do  so  by  mandamus. 
Matter  of  Tobin,  64  N.  Y.  App.  Div. 
375.  Power  to  retire  on  a  pension 
fireman  in  New  York  City  for  physical 
disability  caused  by  injuries  received 
in  active  service,  see  People  v.  Stuivis, 
85  N.  Y.  App.  Div.  20,  aJTd  176  N.  Y. 
563. 

»  People  V,  French,  108  N.  Y.  105, 
aff*g  44  Hun  (N.  Y.),  24;  People  v, 
Martm,  145  N.  Y.  253 ;  State  v.  Trus- 
tees of  Policemen's  Pension  Fund,  123 
Wis.  245. 

'Eddy  V.  People,  218  111.  611; 
People  V.  Martin,  131  N.  Y.  196;  Peo- 
ple V.  Bryant,  28  N.  Y.  App.  Div.  480; 
Karb  v.  State,  54  Ohio  St.  383 ;  State 
V,  Trustees  of  Firemen's  Pension  Fund, 
117  La.  1071.  See  also  to  the  same 
effect,  in  cases  of  military  pensions, 


Decatur  v.  Priding,  14  Pet.  (U.  S.) 
497 ;  United  States  v.  Scott,  25  Fed. 
Rep.  470,  472:  State  v.  Vemer,  30 
S.  Car.  277.  Where  the  pensioner  was 
not  within  the  description  of  persons  en- 
titled under  the  statute  to  receive  a 
pension,  it  was  held  that  the  fact  that 
she  had  been  placed  upon  the  pension 
roll  and  received  a  pension  for  a  num- 
ber of  years,  did  not  estop  the  trustees 
of  the  fund  from  dropping  her  from 
the  rolls.  In  this  case  the  trustees  had 
given  a  retroactive  effect  to  a  statute 
when  the  terms  of  the  statute  did  not 
permit  it.  Eddy  v.  Morgan,  216  111. 
437.  But  when  the  pensioner  is  en- 
titled to  a  pension  upon  the  death  of 
an  officer  who  was  included  within  the 
operation  of  a  statute,  if  he  died  from 
injuries  received  in  the  performance  of 
his  duties,  a  determination  that  he  did  so 
die  is  final  and  binding  upon  the  city 
in  the  absence  of  fraud  on  the  part  of 
the  beneficiaiy,  and  a  subsequent 
board  cannot,  many  jears  after,  review 
the  evidence,  determine  that  the  former 
board  had  reached  an  erroneous  deci- 
sion on  this  point,  and  remove  the  pen- 
sioner's name  from  the  pension  roll. 
Eddy  V,  People,  218  111.  611,  aff'g  120 
111.  App.  626.  When,  by  the  statute, 
the  commissioner  or  head  of  depart- 
ment is  required  to  allow  the  retiring 
officer  a  pension  of  one  half  of  his  pay, 
or  such  less  sum  as  the  condition  of  the 
relief  fund  will  warrant,  the  determina- 
tion of  the  amount  is  in  the  first  instance 
to  be  made  by  the  commissioner,  and 
such  determination  is  a  condition  pre- 
cedent to  the  right  to  recover  it. 
If  the  pension  has  been  fixed  at  a 
smaller  sum  than  that  to  which  the 
officer  is  entitled,  his  remedy  is  by 
mandamus,  and  not  by  action  to  re- 
cover the  deficiency.  Ramsey  v,  Hayes, 
187  N.  Y.  367,  rev'g  112  N.  Y.  App. 
Div.  442. 
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The  right  to  a  pension  depends  upon  the  occurrence  of  the  con- 
tingencies specified  in  the  statute.  These  differ  greatly,  and  no 
general  rule  can  be  laid  down  to  determine  their  application.'  One 
of  the  contingencies  upon  which  the  right  to  a  pension  b  made  to 
accrue  with  practical  uniformity  is  that  the  oflScer  should  at  the  time 
of  his  death  or  retirement  be  in  the  service  of  the  municipality.  If 
he  has  been  wrongfully  discharged  or  removed  from  office,  he  is  not 
entitled  to  a  pension  until  reinstated.'    When  the  right  to  a  pension 

Submission  to  voters  of  town  of  que»- 
tion  whether  teachers  who  have  served 
twenty-five  years  shall  receive  pension, 
see  People  v.  Haughran,  55  N.  V.  App. 
Div.  118,  aff'g  29N.  Y.  Misc.  440. 

'  McGann  v.  Harris,  114  III.  App. 
308;  People  v.  Police  Pension  Fund 
Com'rs,  116  111.  App.  252;  Price  v.  St. 
Louis  Police  Relief  Assoc.,  90  Mo.  App. 
210;  People  v.  French,  108  N.  Y.  105; 
People  V.  Partridge,  172  N.  Y.  305, 
rev'g  74  N.  Y.  App.  Div.  620;  Karb  v. 
State,  54  Ohio  St.  383;  State  v.  Trus- 
tees of  Policemen's  Pension  Fund,  123 
Wis.  245.  If  the  officer  or  employee  is, 
on  his  position  being  abolish^  or  be- 
coming unnecessary,  merely  "sus- 
pended without  pay,"  and  entitled  to 
reinstatement  in  the  same  office,  posi- 
tion, or  employment,  or  in  any  coi^ 
responding  office,  position,  or  employ- 
ment, if  his  services  are  needed  withm 
one  year,  he  siiU  remains  in  the  eerviee 
of  tne  city,  and,  in  the  event  of  his 
death  withm  a  year,  his  widow  is  enti- 
tled to  a  pension.  Reidy  v.  New  York, 
185  N.  Y.  141,  rev'g  103  N.  Y.  App. 
Div.  361.  The  fact  that  deductions 
have  been  made  from  the  salary  of  a 
chief  of  police  as  contributions  to  a 
pension  fund  and  that  if  permitted  to 
serve  two  years  longer  he  would  be 
entitled  to  retire  on  a  pension,  does  not 
prevent  the  legidaiure  from  abolishing 
the  office  of  chief  of  police.  If  he  has 
any  vested  rights  to  a  pension  beyond 
the  power  of  legislative  interference^  he 
may  still  assert  these  rights  notwith- 
standing the  abolition  of  his  office. 
People  V.  Coler,  173  N.  Y.  103,  afifg  71 
N.  Y.  App.  Div.  584.  A  ri«ht  to  a  pen- 
sion conferred  by  statute  does  not  timU 
or  affect  the  power  of  the  legislature  to 
authorize  the  dischaige  or  removal  of 
the  officer ,*or  to  make  the  decision  of 
the  removing  power  as  to  the  existence 
and  sufficiency  of  the  groimds  of  re- 
moval final  and  binding  on  the  removed 
officer.  People  v.  Peck,  73  N.  Y.  App. 
Div.  89.    Nor  does  it  prevent  the  muni- 


^  The  widow  of  a  policeman  who  is 
killed  in  a  railroad  accident  is  not  en- 
titled to  payment  from  a  police  insur- 
ance fund  under  a  statute  providing  for 
such  payment  to  the  widows  of  police- 
men who  shall,  after  ten  years  of  service, 
die  "from  natural  causes.''  Death 
"from  natural  causes''  imports  that 
the  death  occurred  from  disease,  and 
does  not  include  death  through  external 
violence  or  human  agency.  Slevin  v. 
Police  Fund  Ck)m'rs,  123  Cal.  130.  A 
fireman  is  not  "fatally  injured  while 
in  the  performance  of  ms  duties"  when 
his  death  is  caused  by  falling  from  a 
trolley  car  while  on  his  way  from 
the  fire-house  to  his  home  durine  meal 
hours.  Scott  V.  Jersey  City,  68  N.  J.  L. 
687.  The  permanent  official  status  of 
the  officer  determines  the  right  to  a 
pension  and  its  amount.  The  fact  that 
ne  has  been  assigned  to  perform  the 
duties  of  a  higher  office  does  not  entitle 
him  to  be  retired  and  to  receive  a  pen- 
sion as  if  he  held  such  higher  office. 
Fay  V,  Partridge,  78  N.  Y.  App.  Div. 
204.  Person  appointed  to  temporary 
duty  and  not  as  regular  memoer  c^ 
fire  department,  held  not  to  be  entitled 
to  pension  under  statute.  State  v. 
Trustees  of  Firemen's  Pension  Fund, 
18  Ohio  Cir.  Ct.  887  Policeman  who 
committed  suicide  while  insane  held  not 
to  have  died  in  the  discharge  of  his 
duties,  there  being  no  evidence  that 
the  insanity  resulted  from  the  discharge 
of  his  duties.  Hutchens  v-.  Covert,  39 
Ind.  App.  382;  78  N.  E.  Rep.  1061. 
The  phrase  "unfit  for  duty"  in  a  stat- 
ute authorizing  the  compulsory  retire- 
ment of  police  officers  on  a  pension, 
held  to  mean  their  inability  to  dis- 
charge with  average  efficiency  the 
duties  of  the  respective  grades  to  which 
they  belong.  The  fact,  therefore,  that 
a  policeman  is  unable  to  perform  full 

Solice  duty,  or  every  conceivable  duty, 
oes  not  of  itself  render  him  liable  to 
retirement.  State  v.  McAdoo,  184  N.  Y. 
268,  aff'g  109  N.  Y.  App.   Div.  892. 
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has  accrued  by  the  occurrence  of  a  statutory  contingency,  the  right 
continues  until  it  is  terminated  in  the  manner  prescribed  by  the 
statute.  It  will  not  terminate  for  any  reasons  other  than  those 
prescribed  by  the  statute,  however  anomalous  the  result  may  be. 
Thus  a  person  who  is  drawing  a  pension  from  a  city  as  a  retired 
police  officer,  who  became  the  officer  in  an  adjoining  municipality 
and  as  such  was  transferred  to  the  police  force  of  the  city  upon  the 
annexation  of  the  adjoining  municipality  to  the  city,  was  held  to 
be  entitled  under  the  legislation  both  to  retain  his  status  as  a  police 
officer  as  a  result  of  the  transfer  and  the  pension  granted  to  him 
upon  his  former  retirement.^  Where  the  board  or  commissioner 
having  control  of  the  department  has  wrongfully  retired  an  officer 
upon  a  pension,  acceptance  of  a  pension  accompanied  by  other  acts 
indicating  an  intention  on  the  part  of  the  officer  so  wrongfully  re- 
moved to  acquiesce  in  the  action  of  the  board  or  commission,  were 
under  the  circumstances  held  to  estop  him  from  thereafter  claiming 
that  his  removal  was  wrongful  and  seeking  to  be  reinstated.' 

§  433  (236).  LiabiUty  of  the  Officer  to  the  Oorporation  and  to 
Othen.  —  Public  officers  (as  distinguished  from  corporate  officers), 
elected  pursuant  to  statute  by  a  municipal  corporation,  are  not  the 
servants  or  agents  of  the  corporation  in  such  a  sense  as  will  enable 
the  corporation,  in  the  absence  of  a  statute  giving  the  remedy,  to 

cipal  authorities  from  abolishing  the  be  forfeited,  he  was  not  obliged,  upon 
position  and  dispensing  with  the  ser-  being  transferred  to  New  York,  to  re- 
vices  of  the  officer  from  motives  of  nounce  either  his  employment  or  his 
economy,  or  because  his  services  are  pension,  but  was  entitled  to  retain 
unnecessaiy.     Liazenby  v.  Elmira  Po-   Doth. 

lice  Board,  76  N.  Y.  App.  Div.  171.  »  In  People  v,  Yonkers  Police 
>  In  People  v,  York,  41  N.  Y.  App.  Corners,  174  N.  Y.  450,  rev'g  79  N.  Y. 
Div.  419,  a  sergeant  on  the  police  force  App.  Div.  82,  it  was  held,  on  an  appli- 
of  New  York  was  retired  on  a  pension  cation  for  mandamus  to  compel  the 
in  1893.  He  subsequently  became  reinstatement  of  a  captain  of  police, 
captain  of  the  police  m  an  adjoining  that  evidence  of  the  following  facts 
town.  That  town  was  annexed  to  the  was  competent  as  tending  to  show 
city  of  Brooklyn,  and  he  then  became  acquiescence  in  the  action  of  the  board 
a  patrolman  upon  the  police  force  of  in  retiring  him  on  a  pension,  viz.,  (1) 
Brooklyn.  In  1897  Brooklsm  was  an-  failure  to  protest  against  the  action  of 
nexed  to  New  York,  and  the  officer  was  the  board  tor  upwards  of  three  months 
transferred  to  the  police  force  of  the  while  knowing  the  ground  of  removal ; 
city  of  New  York.  It  was  held  that  as  (2)  receipt  of  pension  money  in  the 
the  statute  granting  him  the  pension  interim;  (3)  surrender  of  the  police 
from  the  city  of  New  York  did  not  limit  paraphemiuia ;  (4)  promptly  seeking 
the  character  of  the  employment  in  and  obtaining  employment  elsewhere; 
which  the  pensioner  might  engage,  and  (5)  silence  upon  his  part,  although 
there  was  no  statutory  provision  pro-  aware  of  the  fact  that  steps  were  being 
hibiting  him  from  again  accepting  em-  taken  to  fill  his  place  which  would  be 
ployment  upon  the  police  force  of  New  likely  to  further  embarrass  legal  pro- 
York,  or  providing  that  upon  such  ac-  ceedmgs  taken  to  reinstate  him. 
oeptance  his  rights  as  a  pensioner  should 
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maintain  actions  against  svch  officers  for  negligence  in  the  discharge 
of  their  official  duty.  This  principle  does  not,  it  is  believed,  apply 
where  the  corporation  is  injured  by  the  negligence  of  Us  own  officers; 
but  even  in  such  case  the  recovery  in  the  absence  of  statute  can 
only  be  for  want  of  fidelity  and  integrity,  not  for  honest  mistakes.^ 
To  protect  the  public,  however,  officers  are  usvally  required  to  give 
bonds,  in  which  case  they  are  of  course  liable,  as  we  have  seen,  ac- 
cording to  the  conditions  thereof.'  They  are  also  liable  on  common- 
law  principles  to  individuals  who  sustain  special  damage  from  the 
negligent  or  wrongful  failure  to  perform  imperative  and  ministerial 
duties.' 


^  Parish  in  Sherburne  v.  Fiske,  8 
Gush.  (Mass.)  264,  266,  opinion  by 
Dewey f  J.,  cites  White  v,  Philipsoh,  10 
Met.  (Mass.)  108;  Trafton  v.  Alfred,  15 
Me.  258;  Kendall  v.  Stokes,  3  How. 
(U.  S.)  87 ;  Commonwealth  v.  Genther, 
17  Serg.  A  Rawle  (Pa.),  135;  Wilson 
V,  Mayor,  &c.  of  New  York,  1  Denio 
(N.  Y.),  595;  Hancock  v,  Hazzard,  12 
Cush.  (Mass.)  112;  Lincoln  v.  Chapin, 
132  Mass.  470;  Minor  v.  Mechanics' 
Bank  of  Alexandria,  1  Pet.  (U.  S.)  46, 
69.  Each  officer  of  the  municipality 
who  participates  in  a  misapplication  of 
the  corporate  funds  or  property  U  indi- 
viduaJly  liable  therefor,  Blair  v.  Lantry, 
21  Neb.  247;  Dickinson  Township  v. 
Linn,  36  Pa.  St.  43 1 .  Where  a  surveyor 
of  highways  has,  b^  law,  a  discretion  as 
to  the  kind  of  repairs,  and  exercises  his 
best  judgment  and  acts  in  good  faith, 
the  corporation  for  which  ne  acts  is 
bound,  and  cannot  defeat  a  recovery 
for  the  price  of  materials  furnished,  by 
evidence  to  show  that  the  repairs  were 
not,  in  fact,  necessaiy.  But  it  would  be 
otherwise  if  fraud  or  corruption  were 
shown.  Palmer  v.  Carroll,  24  N.  H. 
314.  See  also  People  v,  Lewis,  7  Johns. 
(N.  Y.)  73 ;  Seaman  v.  Patten,  2  Caines 
(N.  Y.),  312.  In  an  action  against 
county  supervisors  to  recover  money 
illegally  allowed  for  claims,  the  com- 
plaint should  aver  the  nature  of  the 
claims:  it  should  be  brought  by  the 
legal  officer  of  the  county,  but  if  by  a 
taxpayer,  the  complaint  should  allege 
facts  showing  the  officer's  neglect  or 
refusal  to  act.  Hedges  v.  Dam,  72  Cal. 
520. 

Pertumal  liability  of  municipal  coun- 
cillors to  the  corporation  for  misappro- 
priation of  its  funds,  see  Municipality 
of  East  Nissouri  v.  Horseman,  16  Upper 
Can.  Q.  B.  588 ;  Patterson  v,  Bowes,  4 


Grant,  470;  Chatham  v.  Houston,  27 
Upper  Can.  Q.  B.  550 ;  Thomas  v.  Wil- 
son, 20  Upper  Can.  Q.  B.  331 ;  of  treas- 
urer for  payinj;  money  on  an  illegal  or- 
der or  resolution.  Daniels  v,  Buiford, 
10  Upper  Can.  Q.  B.  478. 

«  Supra,  a  394-396. 

'  Infra,  §  441,  note  and  cases;  post, 
chapter  on  Actions. 

Suits  by  Public  Officers.  —  Pub- 
lic officers  have,  in  general,  a  power  to 
sue  commensurate  with  their  duties. 
If  officers  of  a  corporate  body,  suit 
should  be  brought  in  the  name  of  the 
corporation,  unless  the  statute  direct 
otherwise.  Shook  v.  State,  6  Ind.  1 13 ; 
State  V.  Rush,  7  Ind.  221;  Galwav 
County  Supervisors  v,  Stimson,  4  Hill 
(N.  Y.),  136,  and  cases  cited;  Todd  v. 
Birdsall,  1  Cow.  (N.  Y.)  260,  and  cases 
dted  in  note;  Jansen  v,  Ostrander,  1 
Cow.  (N.  Y.)  670;  Cornell  v,  Guilford. 
1  Denio  (N.  Y.),  510;  compare  Canal 
Fund  Commissioners  v,  Pen^,  5  Ohio, 
57 ;  Barney  v.  Bush,  9  Ala.  345 ;  Van 
Keuren  v,  Johnson,  3  Denio,  182; 
Tecumseh  v.  Phillips,  5  Neb.  305 ;  Uni- 
versity of  Nebraska  v,  McConnell,  5 
Neb.  423.  But  it  has  been  held  that  a 
public  officer  cannot,  without  the  aid  of 
a  statute,  maintain  a  suit  in  his  own 
name,  although  he  may  have  taken  a 
note  or  contract  to  himself  individually, 
if  the  consideration  for  such  a  note  or 
contract  be  a  liability  to  the  State.  The 
ground  of  this  rule  is  public  policy,  — 
to  discourage  public  omcers  from  trans- 
acting in  their  own  name  the  business  of 
the  public.  Hunter  v.  Field,  20  Ohio, 
340 ;  Irish  v.  Webster,  5  Me.  171 ;  Gil- 
more  v.  Pope,  5  Mass.  491.  If  the  obli- 
gation is  taken  to  the  officer  as  agent, 
or  in  his  official  capacity,  the  action 
is  properly  brought  in  the  name  of 
the  government  beneficially  interested. 
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§  434.  Liability  to  account  for  Moneys  received.  —  A  public 
or  municipal  officer  who  has  received  public  numey  and  is  required 
to  pay  it  over,  becomes  a  dAtor  and  accountant  in  respect  to  the 
moneys  so  received,  is  bound  to  pay  over  an  amount  equal  to  that 
which  he  has  received,  and  is  no^  a  mere  bailee  only  responsible  for 
reasonable  care.  Nothing  will  excuse  him  from  accounting  and 
paying  over  the  money  except  overruling  necessity  or  the  act  of  the 
public  enemy.  He  b  generally  held  liable,  unless  the  rule  is  re- 
laxed by  statute,  for  the  money  so  received  by  him,  although  it  has 
been  atden  from  him  without  his  fault,^  or  although  he  has  de- 

15;  Hanoock  v,  Hazzard,  12  Gush, 
(liiass.)  112;  Bristol  v,  Johnson,  34 
Mich.  123 ;  Hennepin  County  v.  Jones, 
18  Minn.  199;  McLeod  County  v.  Gil- 
bert, 19  Minn.  214;  Redwood  County 
V.  Tower,  28  Minn.  45;  Pine  Island 
Board  of  Education  v.  Jewell,  44  Minn. 
427;  Arnold  v.  State,  77  Miss.  463; 
State  V.  Gatzweiler,  49  Mo.  17,  26; 
State  V.  Sheldon,  10  Neb.  452 ;  State  v. 
Nevin,  19  Nev.  162;  New  Providence 
V.  McEachion,  33  N.  J.  L.  339,  afiPd  35 
N.  J.  L.  528;  United  States  v.  Watts,  1 
N.  Mex.  553;  Johnstown  v.  Rodgers, 
20  N.  Y.  Misc.  262 ;  Muzzy  v.  Shattuck, 
1  Denio  (N.  Y.)2^233j  State  v.  Harper, 


Dugan  V,  United  States,  3  Wheat.  172 ; 

B.  p.  United  States  v.Boice,  2  McLean, 
352;   United  States  v.  Barker^  2  Paine 

C.  Ct.  152;  2  Parsons  on  Notes  and 
Bills,  451,  and  other  cases  cited.  An 
action  by  a  public  officer  does  not  abate 
by  the  expiration  of  his  term  of  office. 
Tne  suit  may  be  continued  in  his  name 
until  its  termination,  or  by  the  prac- 
tice in  many  of  the  States,  his  succes- 
sor may  be  substituted.  Kellar  v.  Sav- 
age, 20  Me.  199;  Todd  v.  Birdsall,  1 
Cow.  (N.  Y.)  260;  Haynes  v.  Coving- 
ton, 21  Miss.  408;  Grant  v.  Fancher,  5 
Cow.  (N.  Y.)  309;  Colegrove  v.  Breed, 
2  Demo  (N.  Y.),  125;  Manchester  v, 
Henington,  10  N.  Y.  164;  Upton  v. 
Starr,  3  Ind.  538;  Denver  v.  Dean,  10 
Colo.  375.  Officers  cannot  be  impleaded 
as  individuals  for  acts  done  in  the  oi^ 
dinaiy  exercise  of  their  corporate  pow- 
ers. They  cannot  be  held  to  responsi- 
bility in  such  a  suit.  It  belongs  to  the 
corporation  itself  to  defend  the  valid- 
itv  of  these  acts.  Smith  v.  Stephan,  66 
Md.  381  ^injunction  against  officers,  as 
individuius,  to  restrain  them  from  issu- 
ing funding  bonds,  as  authorized  by 
law  denied). 

»'  United  States  v.  Prescott,  3  How. 
(U.  S.)  578;  United  States  v.  Moiigan, 

II  How.  (U.  S.)  154,  158;  Boyden  v. 
United  States,  13  Wall.  (U.  S.)  17,  21 ; 
United  States  v.  Bryan,  82  Fed.  Rep. 
290;  United  States  v.  Zabriskie,  87 
Fed.  Rep.  714;  Pond  v.  United  States, 

III  Fed.  Rep.  989;  Clay  County  v. 
Simonsen,  1  Dak.  Ter.  403,  aflP'd  2  Dak. 
Ter.  112;  Thompson  v.  Board  of  Trus- 
tees, 30  ni.  99;  Halbert  v.  State,  22 
Ind.  125 ;  Morbeck  v.  State,  28  Ind.  86 ; 
Rock  V.  Stinger,  36  Ind.  346;  Linville 
V.  Leininger,  72  Ind.  491 ;  Taylor  Dist. 
Township  v.  Morton,  37  Iowa,  550; 
Hunt  V.  Hopley,  120  Iowa,  695,  700; 
Commonwealth  v.  Godshaw,  92  Ky. 
435;  Egremont  v,  Benjamin,  125  Mass. 


6  Ohio  St.  607;  Commonwealth  v. 
Comly,  3  Pa.  St.  372 ;  Boggs  v.  State, 
46  Tex.  10.  Contra:  Healdsbuig  r. 
Mulligan,  113  CaL  205 ;  Sonoma  County 
V.  Stofen,  125  Cal.  32;  Cumberland 
County  v.  Pennell,  69  Me.  357.  But 
when  the  condition  of  the  bond  only 
b  that  the  officer  will  exercise  "reason- 
able diligence  and  care,"  the  robbery  of 
the  officer  without  fault  on  his  part  will 
release  the  officer.  Ross  v.  Hatch,  5 
Iowa,  149.  In  Alabanuif  it  has  been 
held  that  if  the  duty  of  the  treasurer  or 
other  officer  receiving  the  money  is  to 

Eay  over  the  identical  funds  received 
y  him,  he  is  a  bailee  held  to  a  high 
degree  of  care,  and  robbery  by  overpoyy 
ering  violence  is  a  defence  to  an  action 
against  him  for  failure  to  pay  over. 
State  V.  Houston,  78  Ala.  576;  s.  c.  83 
Ala.  36 1 .  But,  if  instead  of  paying  over 
the  money  as  received,  he  deposits  it  in 
a  bank,  reputed  to  be  solvent,  faUwre  of 
the  bank  does  not  relieve  him  from  liar 
biUty.  Alston  v.  State,  92  Ala.  124. 
The  fact  that  the  money  was  embezzled 
by  a  derk  appointed  under  the  eivU  ser- 
vice laws  does  not  relieve  the  officer 
from  liability.  United  States  v,  Bryan, 
82  Fed.  Rep.  290,  aff'd  90  Fed.  Rep. 
473. 
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posited  it,  without  being  thereunto  authorized  by  law^  in  a  bank 
which  was  generally  recognized  as  a  solvent  institution^  but  which, 
since  the  deposit,  has  become  insolvent  and  the  money  has  been 
lost  without  any  fault  on  his  part/  or  although  the  money  has  been 


'  Alston  V.  State,  92  Ala.  124 ;  Parks 
V.  Bryant,  142  Ala.  627 ;  Croft  v.  State, 
24  Ark.  550;  State  v.  Wood,  51  Ark. 
205;  Gartley  v.  People,  24  Colo.  155 
(distinguishing  Wilson  v.  People,  19 
Colo.  199) ;  Ramsay's  Estate  v.  People, 
197  III.  572,  587,  aff'g  97  lU.  App.  283: 
Swift  V,  Sangamon  County  School 
Trustees,  189  111.  584,  afif'g  91  IlL  App. 
221;  Inglis  v.  State,  61  Ind.  212; 
McClelland  v.  State,  138  Ind.  321; 
Morgan  v.  Long,  29  Iowa,  434 ;  Bluff 
Creek  Dist.  Township  v,  Hardinbrook, 
40  Iowa,  130 ;  Lowiy  v,  Polk  Coimty, 
51  Iowa,  50;  Rose  v.  Douglas  Town- 
ship, 52  Kan.  451 ;  State  v.  Bobleter, 
83  Minn.  479 ;  Northern  Pac.  R.  Co.  v. 
Owens,  86  Minn.  188 ;  Grifl^  v.  Missis- 
sippi Levee  Com'rs,  71  Miss.  767 ;  State 
V.  Gates,  67  Mo.  139;  State  v,  Powell, 
67  Mo.  395;  State  v.  Moore,  74  Mo. 
413;  State  v,  Rubey,  77  Mo.  610,  617; 
Ward  V.  School  District,  10  Neb.  293; 
State  V,  Hill,  47  Neb.  456;  Bush  v. 
Johnson  County,  48  Neb.  1;  Tilling- 
hast  V.  Merrill,  151  N.  Y.  135,  aff'g  77 
Hun  (N.  Y.),  481;  Chittenden  v. 
Wurster,  152  N.  Y.  345,  361 ;  Oneida 
».  Thompson,  92  Hun  (N.  Y.),  16; 
Havens  v,  Lathene,  75  N.  Car.  505; 
Nason  v.  Poor  Directors,  126  Pa.  445 ; 
Commonwealth  v,  Baily,  129  Pa.  480; 
Boges  V,  State,  46  Tex.  10;  Wilson  v. 
Wichita  County,  67  Tex.  647;  Mc- 
Kinney  v.  Robinson,  84  Tex.  489; 
FainsMld  v.  Hedges,  14  Wash.  117; 
Omro  V,  Kaime,  39  Wis.  468.  Contra: 
Livingston  v.  Woods,  20  Mont.  91 
(overruling  Jefferson  County  v.  Line- 
berger,  3  Mont.  231) ;  York  County  v. 
Watson,  15  S.  Car.  1 ;  Peck  v.  James, 
3  Head  (Tenn.),  76;  State  v.  Cope- 
land,  96  Tenn.  296;  State  v.  Ridley, 
114  Tenn.  508;  State  v.  Gramm,  7 
Wyo.  329. 

The  officer  cannot  escape  liability  on 
the  ground  that  the  municipality  failed 
to  fumiah  him  with  a  safe  place  to  keep 
the  money  in  consequence  of  which 
he  was  obuged  to  deposit  it  in  bank  for 
safe  keeping.  Lowiy  v,  Polk  County, 
51  Iowa,  50.  The  fact  that  the  money 
was  deposited  in  a  bank  by  the  advice 
and  with  the  approval  of  superior  offi- 
oere  does  not  relieve  the  officer  who 


made  the  deposit  when  the  funds  were 
not  in  fact  subject  to  the  control  and 
direction  of  the  officers  upon  whose 
advice  he  made  the  deposit.  Halbert 
V.  State,  22  Ind.  125;  Inglis  v.  State, 
61  Ind.  212.  If,  however,  the  officer  is 
required  or  authorized  by  law  to  depont 
the  money  in  a  designated  depositary, 
he  is  usually  protected  from  further 
responsibility  and  is  not.a  guarantor  of 
the  safety  of  the  deposit.  Perley  r. 
Muskegon  County,  32  Mich.  132.  See 
also  State  v.  Bobleter,  83  Minn.  479. 

In  OhiOf  it  has  been  held  that  the 
legislature  may  consHtutionaUu  provide 
for  the  relief  of  the  officer  from  loss 
without  fault.  Board  of  Education  v. 
McLandsborough,  36  Ohio  St.  227; 
State  V.  Board  of  Education,  38  Ohio 
St.  3.  But  in  Indiana^  a  contrary  view 
seemd  to  have  been  adopted,  and  it  has 
been  held  that  the  legislature  cannot 
provide  for  the  reimbursement  of  an 
officer  who  has  lost  moneys  through 
the  failure  of  the  bank  in  which  they 
were  deposited;  McClelland  v.  State, 
138  Ind.  221  (distinguishing  and  over- 
ruling Mount  V,  State,  90  Ind.  29) ;  or 
by  a  statute  releasing  a  coimty  treas- 
urer and  his  bondsman  from  liability 
on  the  bond  for  moneys  so  lost,  because 
such  statute  impairs  the  obligation  of 
a  contract.  Johnson  v.  Randolph 
Coimty,  140  Ind.  152.  To  the  same 
effect,  State  v.  Gatzweiler,  49  Mo.  17 ; 
but  quaere  t  See  ante,  chap.  iv.  as  to 
scope  of  legislative  power.  In  Michi- 
gan it  has  been  held  that  a  statute 
authorizing  taxation  to  reimburse  an 
officer  for  moneys  paid  to  the  munici- 
pality to  make  good  public  money  is 
imconstitutional.  Bristol  v.  Johnson, 
34  Mich.  123.  Vote  of  a  school  district 
and  of  the  board  of  education  thereof, 
to  discharge  the  legal  obligation  of  the 
school  district  treasurer  for  moneys 
lost  by  him  through  burglary,  held  to 
be  without  consideration  and  ineffect- 
ual. Pine  Island  Board  of  Education 
V.  Jewell,  44  Minn.  427.  As  to  power 
of  county  commissionen  to  compromise 
and  setue  claim  against  county  treas- 
urer for  moneys  stolen  from  him,  see 
Jefferson  County  v.  Lineberger,  3 
Mont.  231. 
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accidentally  destroyed  by  fire  without  any  fault  or  negligence  on 
hb  part^ 

§  435.  Declaratioiu  and  Admissions  of  Officers  as  Evidence.  — 
The  acts  of  the  oflScers  of  municipal  corporations  in  the  line  of  their 
official  duty,  and  within  the  scope  of  their  authority,  are  binding 
upon  the  body  they  represent;  and  declarations  and  admissions 
accompanying  svch  acts  as  part  of  the  res  gestce,  calculated  to  explain 
and  unfold  their  character,  and  not  narrative  of  past  transactions, 
are  competent  evidence  against  the  corporation.^  But  if  the  declarar 
tions  of  the  officers  are  not  made  as  a  part  of  the  res  gestce,  or  at  a 
time  when  they  are  engaged  in  the  performance  of  their  duties, 
they  are  not.  admissible  in  evidence  against  the  municipality.'    If 


'  Smythe  v.  United  States,  188  U.  S. 
166;  Clay  County  v.  Simonsen,  1  Dak. 
T.  403,  aff'd  2  Dak.  T.  112 ;  Union  Dia- 
trict  Township  v.  Smith,  39  Iowa,  9. 

By  reason  of  the  fact  that  the  officer 
receiving  money  becomes  the  debtor 
to  the  municipality  for  the  moneys  re- 
ceived, and  an  insurer  thereof,  it  has 
been  held  in  some  cases  that  he  is  not 
liable  for  interest  on  it,  although  he  mav 
have  received  interest  from  the  bank 
in  which  the  same  was  deposited,  so 
long  at  least  as  there  is  no  statute  mak- 
ing the  bank  the  legal  depositary. 
Shelton  v.  State,  53  Ind.  331 ;  Bocard 
V,  State,  79  Ind.  270;  Snapp  v.  Com- 
monwealth, 82  Ky.  173;  Common- 
wealth V,  Godshaw,  92  Ky.  435.  But 
see,  to  the  contrary,  Kent  County 
Supervisors  v,  Verkerke,  128  Mich.  202. 

»  Chicago  V,  Greer,  9  Wall.  (U.  S.) 
726;  Denver  v.  Cochran,  17  Colo.  App. 
72;  New  Haven  &  E.  H.  Toll  Bridge 
Co.  V.  Betsworth,  30  Conn.  380 ;  Chi- 
cago V.  Waukesha  Brew'g  Co.,  97  111. 
App.  583 ;  Keough  v,  Scott  County,  28 
Iowa,  337 ;  Hofacre  v.  Monticello,  128 
Iowa,  239 ;  Harpswell  v.  Phippsburgh, 
29  Me.  313;  Smyth  v,  Bangor,  72  Me. 
249 ;  Fairfield  v.  Oldtown,  73  Me.  573 ; 
Hudson  V.  Charleston,  97  Me.  17; 
Blanchard  v.  Blackstone,  102  Mass. 
343 ;  Hopkinton  v.  Springfield,  12  N.  H. 
328;  Glidden  v.  Unity,  33  N.  H.  571; 
Pittsfield  V.  Bamstead,  40  N.  H.  477; 
Perkins  v.  Concord  R.  Co.,  44  N.  H. 
223 ;  Coffin  v.  Plymouth,  49  N.  H.  173 ; 
Canaan  v.  Hanover,  49  N.  H.  415; 
Grimes  v.  Keene,  52  N.  H.  330 ;  Gray 
V.  Rollmsford,  58  N.  H.  253;  Fox  v, 
Manchester,  183  N.  Y.  141,  146; 
Youngstown  v.  Moore,  30  Ohio  St.  133 ; 


Weir  V.  Plymouth  Borough,  148  Pa. 
566.  "A  municipal  corporation  may 
be  estopped  by  the  action  of  its  proper 
officers,  when  the  corporation  is  acting 
in  its  private,  as  contradistingiushed 
from  its  governmental,  capacity,  and 
has  lawful  power  to  do  the  act.'' 
Chicago  V.  Sexton,  115  111.  230.  A  fact 
once  aidmitted  by  a  municipal  corpora- 
tion through  its  officer,  duly  and  prop- 
erly acting  within  the  scope  of  his 
authority.  Is  evidence  against  it,  and 
cannot  be  withdrawn  to  the  prejudice 
of  any  one,  who  in  reliance  upon  it 
has  changed  his  situation  in  respect  to 
the  matter  affected  thereby.  West 
Jersey  Traction  Co.  v.  Camcfen  H.  R. 
Co.,  52  N.  J.  Eq.  452,  476;  Cumen  v. 
New  York,  79  N.  Y.  511;  O'Leary  v. 
Board  of  Education,  93  N.  Y.  1.  Taxes 
were  marked  paid  on  the  assessment 
roll  by  the  collector  of  taxes  of  a  city. 
A  person  purchased  the  property  m 
reliance  thereon.  It  was  held  that  the 
city  could  not  cancel  the  record  ad- 
mission of  payment,  to  the  prejudice 
of  the  purchaser,  even  on  the  ground 
of  mistake.  Cumen  v.  New  York,  79 
N.  Y.  511. 

•  La  Salle  County  v.  Simmons,  10 
111.  513 ;  Yordy  v.  Alarshall  County,  86 
Iowa,  340 ;  Morrell  v,  Dixfield,  30  Me. 
157;  Brighton  v,  St.  Albans,  77  Me. 
177;  Cortlandt  County  v.  Herkimer 
County,  44  N.  Y.  22 ;  Clapper  v.  Water- 
ford,  131  N.  Y.  382,  390,  rev'g  62  Hun 
(N.  Y.),  170.;  Greene  v.  North  Buffalo 
Township,  56  Pa.  110;  Garske  v, 
Ridgeville,  123  Wis.  503.  Acts  or 
declarations  made  by  a  person  who  is 
not  authorized  to  act  for  or  represent 
the  municipality  in  the  matter  to  which 
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the  statements  or  admissions  relate  merely  to  past  transactions,  they 
fall  within  the  rule  that  they  are  not  a  part  of  the  res  gesUs,  and  are 
inadmissible.' 

§  436.  Personal  Liability  for  Non-feasance  of  Public  Duty. — 
In  considering  the  liability  of  a  municipal  oflScer  for  his  acts  or  con- 
duct, a  distinction  has  sometimes  been  drawn  between  grievances 
which  are  founded  upon  a  failure  or  omission  to  perform  a  duty, 
I.  c,  rurjv-feasance,  and  negligence  or  tortious  conduct  in  the  man- 
ner of  performing  his  duty,  i.  e,,  misfeasance  or  malfeasance.  In 
many  of  the  States  the  rule  is  adopted  that  for  mere  non-feasance 
of  a  pyblic  duty,  an  oflScer  is  not  impliedly  liable  to  any  person 
sustaining  injury  therefrom.*     For  mere   non-performance  of  a 

the  declarations  or  admiasions  relate  which   is  to   show   knowledge   of  or 

are  not  admissible.    Jordan  v.  Lisbon  notice  to  the  person  making  them,  and 

School  Dist.,  38  Me.  164;   Mitchell  v.  in  support  of  that  claim  two  decisions 

Rockland,  41  Me.  363;    Blanchard  v.  of  the   Appellate   Division  are  cited 

Blackstone,  102  Mass.  343;    State  v.  (Shaw  v.  Potsdam,  11  N.  Y.  App.  Div. 

Olsen,  55  Minn.  118.  508;    Vandewater  v.  Wappinger,   69 

*  Smyth    V.  Bangor,   72   Me.  249;  N.  Y.  App.  Div.  325).    It  may  be  that 

Hudson   v.    Charleston,   97    Me.    17 ;  declarations  of  a  village  official  as  to 

Dartmouth  v.  Lakeville,  7  Allen  (Mass.),  the  condition  of  a  highway,  made  not 

284 ;  Weeks   v.  Needham,   156   Mass.  only  before  the  occurrence  on  which  it 

289;    Burgess  v.  Wareham,   7  Gray  is  sought  to  chaise  the  village  with 

(Mass.),  345.  liability,  but  sufficiently  lon£  before  to 

AdmissibilUy  to  establish  knowledge  have  made  it  the  dutv  of  tne  village, 

or  notice  of  defect.   Declarations  of  an  with  the  Imowledge  which  the  declara- 

officer  charged  with  the  care  of  streets,  tion  imports,  to  repair  the  highway,  are 

&c.  made  when  acting  in  the  perform-  competent  evidence.    In  sucn  a  case  a 

ance  of  his  duties  and  carinc  for  the  declaration  would  not  be  competent 

streets,   are  admissible  to  show  that  as  an  admission,  but  as  evidence  of  the 

the    municipality  is  chargeable   with  state  of  the  knowled^  of  the  person 

knowledge  or  notice  of  defects  therein,  making   the   declaration.     Such   was 

Hofacre  v.  Monticello,  128  Iowa,  239,  the  case  in  Shaw  v,  Potsdam,  11  N.  Y. 

246;  Bond  v.  Biddeford,  75  Me.  538.  App.  Div.  508.    The  knowledge  of  the 

But  when  made  after  the  occurrence  officer  or  agent  after  the  transaction  is 

of  the  accident,  th^  have  been  held  to  of  no  materiality  whatever  and  his 

be   inadmissible,     x  ordy   v.    Marshall  declaration  then  made  of  his  previous 

County,  86  Iowa,  340 ;  Weeks  v.  Need-  knowledja^e  is  as  purely  hearsay  as  a 

ham,  156  Mass.  289.    But  the  contrary  declaration  of  any  previous  act.    The 

view  has  been  adopted  in  a  few  cases,  doctrine  of  Vandewater  v.  Wappinger, 

Mt.  Morris  v.  Kanode,  98  111.  App.  373 ;  69  N.  Y.  App.  Div.  325,  is  manifestly 

Radichel  v.  Kendall,  121  Wis.  5oO.    In  erroneous    and    cannot    be    upheld.'' 

Fox  V.  Manchester,  183  N.  Y.  141,  revV  Declarations  made  after  the  expiration 

100  N.  Y.  App.  Div.  512,  the  court  held  of  the  term  of  the  person  making  them 

that    declarations    of    officers    of    a  are  not  admissible  even  for  the  purpose 

municipality  after  the  event,  were  not  of  establishing  knowledge  or  notice, 

admissible  for  the  puxpose  of  showing  Adkins  v.  Monmouth,  41  Oreg.  266. 

knowledge  or  notice.     CvUeny  C.   J.  "  Harvejr  v.  Dewoody,  18  Ark.  252 ; 

after  referring  to  the  rule  that  declara-  Pruden  v.  Love,  67  Ga.  190 ;  American 

tions  of  officers  to  be  admissible  must  Print  Works  v.  Lawrence,  21  N.  J.  L. 

be   made   in   the   dischaige   of   their  248;   s.   c.    23   N.   J.    L.    590,    600; 

official  duties,  said :'' It  is  contended,  Ramsey    v.    Riley,     13    Ohio,     157; 

however,  that  a  different  rule  applies  Stewart  v.  Southard,   17  Ohio,  402; 

to    declarations   the    only    object    of  Foster  v.  McKibben,  14  Pa.  St.  168; 
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public  duty,  relating  strictly  to  public  as  distinguished  from  mu- 
nicipal duty,  no  action  lies  unless  given  by  statute  against  either 
the  municipality  or  the  officers  upon  whom  the  public  duty  is 
placed,  although  the  non-performance  may  result  in  damage  to  an 
individual.^ 


§  437.  Perflonai  Liability  for  Non-feasance;  Bnle  in  New  York. 
—  In  contradistinction  to  the  rule  stated  in  the  previous  section  the 
courts  of  New  York  have  adopted  a  rule  which  practically  elimi- 
nates any  distinction  between  non-feasance  and  misfeasance,  and 
makes  pyblic  and  municipal  officers  liable  in  personam  to  persons 
su£Pering  special  damage  for  both  non-feasance  and  misfeasance. 
It  is  the  settled  rule  of  that  State  that  when  one  assmnes  absolute 
and  perfect  duties  and  is  vested  with  the  powers  of  a  public  office! 
and  an  individual  sustains  a  special  injury  by  his  misfeasance  o^^ 
non-feasance  in  negligently  acting  or  omitting  to  act  contrary  to 
that  duty,  the  law  gives  redress  to  the  injured  party  by  an  action 
adapted  to  the  nature  of  the  case.^    But  to  entitle  the  plaintiff  to 


Parks  V.  Greenville,  44  S.  Car.  168; 
Young  V.  Edgefield  Road  Com'rs,  2 
Nott  4  McC.  (S.  Car.)  537;  Bates  r. 
Homer,  65  Vt.  471 ;  Alvord  v.  Barrett, 
16  Wis.  175;  Gates  v.  Young,  82  Wis. 
272 ;  Kempster  v.  Biilwaukee,  103  Wis. 
421 ;  Hams  v.  Baker,  4  Maule  &  Selw. 
27.  See  chapter  on  Actions  and 
Liabilities,  post,  where  the  subject  is 
more  fully  considered.  Public  duty  as 
used  in  the  text  means  some  dutv 
purely  public  and  in  respect  of  whicn 
the  corporation  receives  no  profit  or 
special  advantage.  It  has  been  sug- 
gested that  the  exemption  which 
municipal  officers  may  claim  for  mere 
non-feasance  is  similar  in  nature  and 
extent  to  the  exemption  which  the 
law  confers  upon  municipal  corpora- 
tions in  respect  thereof,  in  Moynihan 
9.  Todd,  188  Mass.  301,  303,  Knowitan, 
C.  J.,  said :  "The  principal  ground  on 
which  public  officers  find  exemption 
from  liability  for  negligence  in  the 
performance  of  their  official  duties  in 
certain  cases,  is  the  same  as  that  which 
relieves  cities  and  towns  and  other 
agencies  of  the  government  from  a 
liability  to  individuals  for  a  failure  to 
perform  similar  duties.  Unless  under 
some  special  statutory  provision,  a 
public  officer  can  have  no  ^ater  ex- 
emption from  such  a  liabibt)r  than  is 
granted  to  a  city  or  town  which  neglects 
to  perform  the  public  duties  imposed 


upon  it."  ating  Hill  v.  Boston,  122 
Mass.  344,  361.  See  post,  chapter  on 
Actions  and  Liabilities,  where  tnis  case 
and  others  are  consiaered  and  com- 
mented on. 

*  Riddle  v.  Proprietors  of  Locks  & 
Canals,  7  Mass.  169 ;  Mower  v,  Leices- 
ter, 9  Mass.  247 ;  Johnson  v.  Somerville, 
195  Mass.  370;  81  N.  E.  Rep.  268^; 
Russell  V.  Men  of  Devon,  2  Term  R. 
667.  See  also  Hill  v.  Boston,  122  Mass. 
344;  cited  and  commented  on  post, 
chapter  on  Actions  and  Liabiuties 
(§  965  of  4th  ed.). 

«  Adsit  V,  Brady,  4  Hill(N.  Y.),  630; 
Shepherd  r.  Lincoln,  17  Wend.  (N.  Y.) 
250;  Robinson  v.  Chamberlain,  34 
N.  Y.  389;  Fulton  Fire  Ins!  Co.  v. 
Baldwin.  37  N.  Y.  649 ;  Hicks  v.  Dom, 
42  N.  Y.  47,  53,  aff'g  54  Barb.  172; 
Hover  v.  Barkhoof,  44  N.  Y.  113; 
Johnson  v.  Belden,  47  N.  Y.  130,  131, 
aff'd  2  Lans.  (N.  Y.)  433;  Clark  v, 
MiUer.  54  N.  Y.  528,  afifg  47  Barb.  38; 
French  v,.  Donaldson,  57  N.  Y.  496, 
aff'g  5  Lans.  (N.  Y.)  293;  Bennett  v, 
Whitney,  94  N.  Y.  302;  Bryant  v. 
Randolph,  133  N.  Y.  70,  76;  Beardslee 
».  Dolge,  143  N.  Y.  160;  Wright  v. 
Shanahan,  149  N.  Y.  495,  502;  Smith 
V,  Wright,  24  Barb.  (N.  Y.)  170; 
Connors  v.  Adams,  13  Hun  (N.  Y.),  427 ; 
Bostwick  V.  Barlow,  14  Hun  (N.  Y.), 
177 ;  Piercy  v.  Everill,  37  Hun  (N.  Y.), 
360.    See  also  Litchfield  v.  Bond,  186 
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recover  the  wrongful  act  of  the  oflScers  sued  must  have  caused 
special  injury  to  the  person  or  estate  of  the  plaintiff,  and  not 
merely  individual  injury  to  him  as  one  of  the  public.* 

§  438.  Individual  LiabiUty  for  FaUure  to  repair  Streets  and 
Highways.  —  The  rule  that  a  municipal  officer  is  not  liable  for  an 
omission  to  perform  a  public  duty  or  a  duty  in  respect  to  which 
discretion  and  judgment  are  conferred  upon  him,  is  well  exemplified 
in  the  cases  which  have  arisen  in  attempts  to  make  officers,  charged 
with  the  duty  of  maintaining  and  repairing  streets  and  highvxiys, 
personally  liable  in  damages  for  injuries  sustained  through  defects 
therein  resulting  from  a  failure  to  properly  maintain  them.  In  many 
States  the  view  has  been  adopted  that  a  statutory  duty  imposed  upon 
a  public  officer  to  maintain  or  repair  streets  and  highways  is  a  public 
duty,  or  that  in  any  event  it  involves  judgment  and  discretion  in  its 
exercise,  and  under  the  general  principles  set  forth  above  the  officer 
is  not  individually  responsible  for  an  omission  to  perform  his  duty 
to  repair  in  the  absence  of  a  statute  expressly  subjecting  him  to  such 
liability.'    But  in  New  York  the  courts  have  adopted  the  rule  that 

N.  Y.  66,  revV  105  N.  Y.  App.  Div.  229.  »  Gray  v.  Batesville,  74  Ark.  519 ; 
For  the  application  of  this  rule  to  Lvnn  v,  Adams,  2  Ind.  143 ;  White  v. 
failure  of  officers  to  repair  streets  and  Phillipston,  10  Met.  (Mass.)  108,  110; 
highways,  see  §  438,  posl^  where  the  Benjamin  v.  Wheeler,  8  Gray  (Mass.), 
conflict  and  uncertainty  which  appears  409 ;  Moynihan  v.  Todd,  188  Mass.  301, 
in  the  earlier  decisions  is  noted,  303 ;  McGonnell  v,  Dewey,  5  Neb.  385 ; 
Fulton  Fire  Ins.  Co.  v,  Baldwin,  37  Waldron  v.  Berry,  51  N.  H.  136; 
N.  Y.  649.  Under  this  principle  con-  Freeholders  of  Sussex  v,  Strader,  18 
tractors  with  the  State  or  municipality  N.  J.  L.  108,  118;  Dunlap  v.  Knapp, 
who  assume,  for  consideration  re-  14  Ohio  St.  64, 68 ;  McKenzie  r.  Chovin, 
ceived,  by  covenant  expressed  or  1  McMul.  (S.  Car.)  222:  Youns  v. 
impUed  to  perform  a  public  duty  are  Edgefield  Road  Com'rs,  2  Nott  &  McC. 
liable  in  case  of  neglect  to  perform  (S.  Car.)  537;  Thornton  v.  Springer,  5 
such  covenant  to  a  private  action  at  Tex.  587;  Danieb  v.  Hathaway,  66 
the  suit  of  party  specially  injured  by  Vt.  247.  .  More  fuUy^  post,  chapter  on 
such  neglect,  and  such  contract  enures  Actions  and  Liabilities,  to  which  the 
to  the  Mnefit  of  the  individual  who  is  reader  is  referred, 
interested  in  its  performance.  Robin-  Illinois.  In  Teamey  v.  Smith,  86  111. 
son  V.  Chamberlain,  34  N.  Y.  389;  391,  it  is  said  that  the  work  of  con- 
Fulton  Fire  Ins.  Co.  v,  Baldwin,  37  structing  or  repairing  a  public  highway 
N.  Y.  648;  Johnson  v.  Belden,  47  is  a  ministerial  act,  not  judicial,  and 
N.  Y.  130 ;  Little  v.  Banks,  85  N.  Y.  that  the  commissioners  of  highways  are 
259:  aff'd  20  Hun  (N.  Y.),  143;  individually  liable  for  negligence  in 
Cook  V.  Dean,  11  N.  Y.  App.  Div.  doing  the  work.  To  the  same  effect, 
123;  Weber  v,  Buffalo  Ry.  Co.,  20  Hams  v.  Carson,  40  111.  App.  147; 
N.  Y.  App.  Div.  292.  More  fully  as  Skinner  v.  Morgan,  21  111.  App.  209. 
to  the  rule  stated  in  the  text,  its  But  in  a  later  decision  of  the  Supreme 
limitations  and  application,  see  post.  Court  of  this  State,  it  was  held  that  the 
chapter  on  Actions  and  Liabilities,  to  highway  commissioners  of  a  town  were 
which  in  this  connection  the  reader  is  not  liable  for  omitting  to  construct  a  rail 
referred.  along  a  bridge  in  consequence  whereof 
^  East  River  Gaslight  Co.  v.  Don-  plaintiff's  horses  and  wagon  were  in- 
nelly,  93  N.  Y.  557.  jured.    The  court  said :  '.'Attention  is 
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when  an  individual  sustains  a  special  injury  by  non-feasance  of  a 
public  officer  who  contrary  to  his  duty  wrongfully  omits  to  act, 
the  law  gives  redress  to  the  injured  party  by  action  adapted 
to  the  nature  of  the  case.  Applying  these  principles  the  courts 
have  held  that  officers  who  are  charged  with  the  duty  of  keeping 
highvxiys  and  bridges  in  repair  and  who  have  funds  sufficient  to 
enable  them  to  perform  that  duty,  are  individually  liable  to  a 
person  specially  injured  in  consequence  of  their  neglect.^    The 


called  by  counsel  to  the  decision  in 
Teamey  v.  Smith,  86  111.  391,  as  estab- 
lishing the  doctrine  that  repairing  a 
highway  is  a  ministerial  act,  and  that 
the  commissioners  are  responsible  for 
damages  for  the  negligent  i)erformance 
of  sucn  an  act.  Even  if  it  is  proper  to 
call  the  act  of  repairing  a  highway  or 
bridge  ministerial,  it  is  a  duty  which 
unquestionably  involves  the  exercise  of 
judgment  and  discretion  as  to  time, 
method,  and  means,  and  is  readily  dis- 
tinguishable from  such  ministerial  duty 
as  merely  involves  the  following  of  spe- 
cific directions  and  instructions.  It 
was  immaterial  in  that  case,  whether 
the  act  should  be  characterized  as  min- 
isterial or  not.  It  was  a  suit  by  an  ad- 
joining landowner  for  flooding  his  land 
m  draining  the  hiehway,  and  the  de- 
fendmits  could  not  nave  done  that  act 
in  a  judicial  or  ministerial  capacity. 
The  court  said  that  the  underlying 
principle  in  the  case  was,  that  the  public 
nad  no  right  to  so  use  its  own  as  to  in- 
jure another,  and  that  the  principle 
obtained  as  to  townships.  The  duty  to 
the  plaintiff  was  not  a  public  one,  and 
was  not  owing  to  the  public  generally 
who  might  have  occasion  to  use  the 
road,  but  was  a  duty  to  him  as  an  ad- 
joining proprietor.  The  relations  in 
such  cases  are  the  same,  and  the  par- 
ties are  governed  by  the  same  rules  as 
adjoining  landowners.  Young  v, 
Com'rs  of  Highways,  134  111.  569.  The 
case  is  not  authority  for  a  rule  that 
commissioners  are  liable  in  a  case  like 
this.  Commissioners  may  be  sued  in 
trespass  if  they  enter  upon  lands  of  an 
individual,  claiming  the  existence  of  a 
highway  where  there  is  none,  because 
the  entry  is  an  invasion  of  individual 
rij^ht,  but  it  does  not  follow  that  an  in- 
dividual may  sue  where  the  only  right 
is  in  the  general  public.  The  towns 
make  their  selections  of  commissioners 
to  exercise  their  judgment  and  discre- 
tion in  repairing  and  improving  the 
roads  and  bridges  of  the  towns,  and 


when  the  public  have  had  a  fair  and 
honest  exercise  of  that  judgment  and 
discretion,  they  have  got  all  that  they 
are  entitled  to.  It  would  be  against 
reason  to  elect  commissioners  to  use 
their  best  judgment  and  then  sue  them 
for  doin^  it.  We  do  not  think  that  the 
commissioners,  who  in  ^ood  faith  and 
to  the  best  of  their  abiUty  have  ex- 
pended the  means  at  their  command 
where  they  seemed  to  them  most 
needed,  can  be  called  upon  to  justify 
their  judgment  to  the  satisfaction  of 
the  jury  at  the  peril  of  their  saving." 
Where  a  duty  to  improve  or  repair  a 
street  is  an  imperative  one,  and  is  one 
in  which  an  individual  has  a  peculiar 
interest  as  distinguished  from  that 
which  he  has  in  common  with  other 
members  of  the  community,  the  officer 
who  corrupUy  refueee  to  perform  the 
duty  so  enioinea  on  him  must  make 
good  to  the  individual  anv  special 
loss  or  damage  that  he  may  nave  sus- 
tained. Gage  V,  Springer,  211  111.  200, 
204. 

*  In  Barlett  v.  Crosier,  17  Johns. 
(N.  Y.)  439,  the  plaintiffs  sued  the 
overseers  of  highways  to  recover  dam- 
ages sustainea  through  the  alleged 
n^lect  of  the  overseers  to  repair  a 
highway.  Chancellor  Kent  examined 
the  statutes,  and  pointed  out  that  the 
overseers  were  subordinates  of  the 
commissioners  of  highways,  and  that 
in  any  event  the  action  did  not  lie 
against  the  overseers.  He  also  exam- 
ined the  general  principles  of  the  law, 
and  expressed  the  opmion  that  the 
repairing  of  highways  is  a  public  duty ; 
that  under  the  statutes  of  the  State  it 
was  also  a  duty  involving  the  exercise 
of  judgment  and  discretion ;  and  that 
neither  the  overseers  of  highways  nor 
the  commissioners  of  highways  were 
responsible  for  injuries  caused  by  their 
failure  to  perform  the  duties  devolved 
upon  them.  In  other  jurisdictions,  the 
courts  have  expressed  approval  of  the 
principles  enunciated  in  this  decision^ 
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rule  adopted  in  New  York  seems  to  have  been  followed  in  several 
other  States.^ 

and  have  refused  to  follow  the  later  damage.  See  also  Fulton  Fire  Ins.  Co. 
decisions  of  the  New  York  courts.  See  v,  Baldwin,  37  N.  Y.  648.  In  Hover 
Nagle  V.  Wakey,  161  111.  387;  McCon-  v.  Barkhoof,  44  N.  Y.  113,  the  action 
nellv.  Dewey.  5  Neb.  385.  389.  was  brought  against  highway  commis- 
In  Adsit  V.  Brady,  4  Hill  (N.  Y.),  630,  sioners  for  injuries  to  a  horse  and  wagon 
the  plaintiff  brought  an  action  against  through  the  falling  of  a  bridge,  and  the 
the  superintendent  of  repairs  of  the  Erie  court  held  that  the  commissioners  hav- 
Canalf  to  recover  damages  for  injuries  ing  sufficient  funds  or  authority  to  pro- 
sustained  by  his  boat.  The  ground  of  cure  them,  and  having  failed  to  repair 
negligence  chai^d  against  the  super-  the  defective  bridge  of  whose  condition 
intendent  was  that  a  boat  had  sunk,  the^  had  notice,  they  were  liable  to  the 
and  the  superintendent  negligently  plamtiff.  The  liability  of  highway 
failed  to  remove  it  in  conse<}uence  commissioners  under  such  circum- 
whereof  plaintiff's  boat  ran  against  it  stances  has  many  times  been  affirmed 
and  was  aamaged.  It  was  held  that  the  in  this  State.  See  People  v.  Town 
superintendent  of  repairs  was  liable.  Auditors,  74  N.  Y.  310;  People  v, 
Branson,  J.,  then  enunciated  the  prin-  Town  Auditors,  75  N.  Y.  316;  Bennett 
ciple  that :  "  When  an  individual  sus-  v.  Whitney,  94  N.  Y.  302 ;  Bryant  v. 
tains  an  injury  by  the  misfeasance  or  Randolph,  133  N.  Y.  70,  75.  But  this 
non-feasance  of  a  public  officer,  who  liability  was  a  restricted  liability  only, 
acts  or  omits  to  act  contraiy  to  a  duty,  and  limited  to  the  extent  that  they 
the  law  gives  redress  to  the  injured  were  possessed  of  or  had  the  power  to 
party  by  an  action  adapted  to  the  obtain  means  to  make  the  necesearv 
nature  of  the  case."  It  was  upon  an  repairs.  Hover  v,  Barkhoof,  44  N.  Y. 
application  of  tliis  principle  that  the  1 13 ;  Hines  v.  Lockport,  50  N.  Y.  236 ; 
liability  of  the  superintendent  of  re-  Monk  v.  New  Utrecht,  104  N.  Y.  552. 
pairs  was  siistainecl.  In  Garlinghouse  If  they  had  only  funds  sufficient  to  re- 
V.  Jacobs,  29  N.  Y.  297,  plaintiff  sued  pair  a  part  of  the  roads  or  bridges 
the  highway  commissioners  of  a  toum  for  within  their  jurisdiction,  and  they  ap- 
damages  to  a  stage  coach  and  horses  plied  these  funds  in  their  discretion, 
caused  by  the  breaking  of  a  highway  they  were  not  liable  for  an  error  of 
bridge.  The  commissioners  had  suffi-  judgment  in  doing  so,  in  consequence 
cient  funds  to  repair  some,  but  not  all,  of  which  the  defect  complained  of  was 
of  the  bridges  of  the  town.  It  was  allowed  to  exist.  Garlinghouse  v. 
held  by  the  court  that  they  might  ex-  Jacobs,  29  N.  Y.  297 ;  Hover  v.  Bark- 
ercise  a  discretion  as  to  which  they  hoof,  44  N.  Y.  113.  This  rule  has  now 
should  repair,  and  that  under  the  cir-  been  changed  by  statute  which  makes  the 
cumstances  of  the  case  they  were  not  town  responsible  for  the  negligence  of 
liable  to  the  plaintiff.  The  court,  how-  commissioners  of  highways  in  main- 
ever,  used  language  which  is  only  con-  taining  and  repairing  the  roads.  See 
sistent  with  the  view  that  the  general  Lane  v.  HancocK,  142  N.  Y.  510;  Ivory 
duty  to  repair  is  a  public  duty  involving  v.  Deerpark,  116  N.  Y.  476;  Bryant  v. 
the  exercise  of  discretion  for  which  no  Randolph,  133  N.  Y.  70 ;  Clapper  v. 
liability  attaches.  In  Robinson  v,  Waterford,  131  N.  Y.  382;  Glasierv. 
Chamberlain,  34  N.  Y.  389,  it  was  Hebron,  131  N.  Y.  447. 
held  that  a  cordractor  employed  by  the  ^  Balls  v.  Woodward,  51  Fed.  Rep. 
State  pursuant  to  law  to  keep  a  portion  646 ;  Doeg  v.  Cook,  126  Cal.  213 ;  Sells 
of  the  jStote  carwZ*  in  proper  condition  v.  Dermody,  114  Iowa,  344;  Anne 
and  repair,  and  who  neglected  his  duty  Arundel  County  Com'rs  v.  Duckett,  20 
so  to  do,  whereby  the  plaintiff  sustained  Md.  468 ;  Calvert  County  Com'rs  v, 
special  damage,  was  hable  to  the  plain-  Gibson,  36  Md.  229 ;  Baltimore  County 
tiff.  The  court  declared  that  a  failure  Com'rs  v.  Baker,  44  Md.  1 ;  Eyler  v. 
to  keep  a  public  highway  in  repair  by  Allegheny  County  Com'rs,  49  Md.  257, 
one  who  has  assumed  that  duty  from  270 ;  Anne  Arundel  County  Com'rs  v. 
the  State,  so  that  it  is  unsafe  to  travel  Duvall,  54  Md.  350,  355 ;  Hathaway  y, 
over,  is  a  public  nuisance  making  the  Hinton,  1  Jones  (N.  Car.),  243 ;  Rankin 
part^  bound  to  repair  liable  for  the  v.  Buckman,  9  Oreg.  253;  Mattson  v. 
negligence  and  to  an  action  in  the  case  Astoria,  39  Oreg.  577. 
of  any  one  who  has  sustained  special 
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§  439.  Personal  Liability  of  Officers  for  Acts  Discretionary  or 
Qnasi  Judicial  in  their  Nature. —  The  officers  of  a  municipal  cor- 
poration are  not  liable  for  errors  or  mistakes  of  judgment  in  the 
performance  of  acts  within  the  scope  of  their  authority  as  to  which 
they  are  empowered  to  exercise  judgment  and  discretion  in  the  manner 
of  their  periformance,  in  the  absence  of  malice  or  corruption  or  a 
statutory  provision  imposing  the  liability.^    But  the  exemption  from 

»  Kendall  v.  Stokssr3  How.  (U.  S.) 
«  87,  98;  WttfcBrTCuinman,  7  How. 
•    (U.  SO  89 ;  yGraig  v.  Burnett,  32  Ala. 

728 ;  >/Woodruff  v.  Stewart,  63  Ala.  206 

(determination  by  mayor  as  magis- 
trate of  validity'  of  ordinance) ;  ^"Lee  v. 

Huff,  61  Ark.  J94 ;  'Gray  v.  Batesville, 

74  Ark.  519,*nPorter  v.  Haight,  45  Cal. 

631  ;-<Jreen  v.  Swift,  47  Cal.  536;  «al- 

lerino  i;.  Mason,  83  Cal.  447 ;  »<jridley 

School  Dist.  V.  Stout,  134  Cal.  592; 
/Elaymond  r^Fish,  51  Conn.  80  (board 

of  health)  ;'^erry  v.  Reynolds,  53  Conn. 

527;vPorter  v.  Ritch,  70  Conn.  235, 

257:  ^People  v.  Hudson,  109  111.  App. 

6;  •Nagle  r.  Wakey,  161  111.  387,  394; 

Lynn  v.  Adams,  2  Ind.  143 ;  ^alcer  v. 

State,  27  Ind.  485;*'^alker  v.  Hallock, 

32  Ind:  239;  •Wasson  v.  Mitchell,  18 

Iowa,  153; -estate  v,  Dunnington,  12 

Md.  340,-^Wall  v.  Trumbull,  16  Mich. 

228;  ^mperse  v.  Winslow,  75  Mich. 

234;  "^ohn  v.  Osmun.  143  Mich.  68; 
^-Waldron  v.  Beoy,  51  N.  H.  136;  Oil- 
man v.  Laconia,  55  N.  H.  130 ;  Hanlon 

V.   Partridge,   69   N.    li   88;  ^^orris 

Township  v.  Carey,  27  N.  J.  L.  377; 
^^est  Jersey  Traction  Co.  v,  Camden 
s  Board  of  Works,  56  N.  J.  L.  431^436; 
frEast  River  Gaslight  Co.  v.  Donnelly, 

93  N.  Y.  557 ;  vflanson  v.  Grizzard,  98 

N.  Car.  293 ;  ^CAaden  Qgunty  Board  of 

Education  v.  Com'rs  of  Bladen  County, 

113  N.  Car.  379;Vrate.v.  Greensboro, 

114  N.  Car.  392^492 ;  vftamsey  v.  Riley, 
13  Ohio,  157-  lo6 ;  feunds  v.  Mumford, 
2  R.  I.  154  jvD'aniels  v.  Hathaway,  65 
Vt.  247N«ates  v.  Homer,  65  Vt.  471 ; 

Johnston  v.  Moorman,  80  Va.  131  (act 
of  mayor  as  peace  magistrate  in  direct- 
ing arrest  and  detention) ;  «/Smith  v. 
Gould,  61  Wis.  31;  Fath  v,  Koeppel, 
72  Wis.  289;  Robinson  v.  Rohr.  73 
Wis.  436,  441. 

"No  public  officer  is  responsible  in 
a  civil  suit  for  a  judicial  determination, 
however  erroneous  or  wrong  it  may  be, 
or  however  malicious  even  the  motive 
which  produced  it."  Per  Danforth,  J., 
in  East  River  G.  L.  Co.  v.  Donnelly,  93 
N.  Y.  557.  Qume  ?  Infra,  $  440.  A 
tax  assessor  acts  in  a  ^ucm' judicial  ca- 


pacity in  listing  property  for  assessment, 
and  is  not  liable  for  mere  errors  or  mis- 
takes of  judgment.  Bailey  v.  Berkey, 
81  Fed.  Rep.  737;  Ballerino  v.  Mason, 
83  Cal.  447.  He  is  liable  to  the  person 
aggrieved  if  he  makes  an  excessive 
assessment  maliciously  or  corruptly. 
Bailey  v.  Berkey,  81  Fed.  Rep.  737. 
An  individual  taxpayer  has  no  nght  of 
action  against  an  assessor  of  taxes  for 
assessing  property  on  a  false  valuation 
except  on  the  ground  of  fraud  or  malice. 
Moss  V.  Cummmgs,  44  Mich.  359.  Fail- 
ure to  list  property  for  taxation  in 
accordance  with  the  law  cannot  con- 
stitute a  wrong  to  an  individual  unless 
he  can  show  that  his  individual  assess- 
ments are  thereby  made  a  laiger 
portion  of  the  aggregate  taxable  than 
they  should  havebeen.  Moss  v.  Cum- 
min^, 44  Mich.  359.  When  the  statute 
reqmres  the  municipal  authorities  to 
let  contracts  for  public  improvements 
"to  the  lowest  responsible  bidder,  ^v- 
ing  adequate  secunty,"  the  authonties 
are  vested  with  discretion  and  judg- 
ment to  determine  as  to  the  responsi- 
bility of  the  bidder  and  the  adequacy 
of  the  security,  and  the  lowest  bidder 
has  no  cause  of  action  against  them 
individually  to  recover  damages  for 
awarding  the  contract  to  a  person  not 
properly  entitled  to  it.  East  River 
Gas  Light  Co.  v.  Donnelly,  93  N.  Y. 
557 ;  Talbot  Pav.  Co.  v.  Detroit,  109 
Mich.  657.  See  also  Colorado  Pav.  Co. 
v.  Murphy,  78  Fed.  Rep.  28.  More 
fully  see  Index,  Contracts^  Highest  and 
Lowest  Bidder.  If  the  members  of  a 
board  of  local  improvements  of  a  city 
corruptly  conspire  with  a  contractor  for 
the  paving  of  a  street,  to  accept  an  in- 
ferior pavement  to  that  specified  in  the 
ordinance  and  contract,  they  are  liable 
to  an  oumer  of  property  assessed  for  the 
improvement  lor  the  damages  caused 
by  the  substitution.  Gage  v.  Springer, 
211  111.  200.  City  attorney,  held  not  to 
be  liable  as  a  joint  tort  feasor  for  ad- 
vising marshal  that  a  building  was 
erected  within  the  fire  limits  of  a  city 
in  violation  of  law,  and  that  it  was  the 
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liability  for  discretionary  acts  does  not  extend  beyond  the  exercise 
of  the  discretion,  and  acts  done  after  the  discretion  has  been  exer- 
cised may  become  ministerial  in  their  nature,  for  which,  as  hereafter 
pointed  out,  the  officer  may  be  liable.^  On  the  other  hand,  although 
the  obligation  to  perform  the  act  may  arise  from  a  ministerial  duty, 
yet  if  in  the  performance  of  that  duty  he  is  vested  with  discretion 
over  some  detail  thereof,  he  is  not  liable  for  errors  of  judgment  or 
mistakes  resulting  from  the  exercise  of  his  discretion  in  the  perform- 
ance of  the  details.^ 

§  440.  Peraonal  Liability  for  Kegligent  or  TortioiiB  Acts;  MU- 
f easance.  —  When  a  municipal  officer  acts  within  the  scope  of  his 
authority  and  is  not  guilty  of  any  negligence,  he  is  not  liable  per- 
sonally unless  he  acts  from  a  corrupt  motive.*  But  the  exemption 
of  a  municipal  officer  from  liability  in  the  performance  of  a  public 
duty  does  not  extend  to  or  include  personcU  acts  which  are  negligent 
or  tortious  in  their  nature,  and  where  the  necessary  elements  of  a 
personal  liability  concur  or  exist.  The  essential  ingredients  of  such 
liability  are  well  stated  by  the  Supreme  Judicial  Court  of  Massa- 
chusetts.* In  discussing  the  grounds  of  liability  of  an  officer  for  a 
negligent  act  or  misfeasance,  the  Supreme  Judicial  Court  of  Massa- 
chusetts has  said  that  when  it  is  sought  to  charge  him  with  liability 

marshal's  duty  to  tear  it  down  if  the  in  determining  their  sufficiency.   Hueb- 

person  erecting    it    did    not    remove  ner  v.  Nims,  132  Mich.  657. 

it.    Thompson  v.  Evans,  49  111.  App.  »  Proctor  v.  Stone,  158  Mass.  564 ; 

289.  Americfiin  Print  Works  v.   Lawrence, 

^  Robinson  v.  Rohr,  73  Wis.  436,  21  N.  J.  L.  248;  s.  c.  23  N.  J.  L.  590, 

441.    In  Barry  v.  Smith,  191  Mass.  78,  600;    Ramsey  v.  Riley,  13  Ohio,  157; 

87,  Loring,  J.,  said:    ''It  is  not  true  Stewart  v.   Southard,    17  Ohio,   402; 

that  a  public  officer  is  exempt  from  Gregory  v.   Small,  39  Ohio  St.  346; 

liability  for  all  acts  done  in  his  official  Thomas  v.  Wilton,  40  Ohio  St.  516; 

capacity.  .  .  .  The  distinction  is  the  Bolton  v,  Crowther,  4  Dowl.  &  Ryl. 

distinction  laid  down  in  Child  v.  Boston,  195. 

4  Allen  (Mass.),  41,  between  the  exer-  *  In  Moynihan  v.  Todd,  188  Mass. 

cise  by  a  highway   surveyor  of  the  301,  305,  KnovAtdrtt  C.  J.,  summed  up 

discretion  put   upon  him  by  law   as  the    views    in    the    Supreme   Judicial 

to  what  ought  to  be  done  (acts  which  Court    of    Massachusetts    as    follows : 

are  quasi  judicial  or  legislative  in  char-  "We  are  of  the  opinion  that  the  prin- 

acter),  and  acts  done  by  the  surveyor  ciple   which    underlies  the   rule   that 

in   carrying   into  effect    what  in    his  public  officers  and  other  agencies  of  the 

discretion  he  had  decided  ou^ht  to  be  government  are  not  liable  for  negli- 

done  (ministerial  acts  done  in  carry-  sence  in   the   performance   of  public 

ing  out  a  plan  adopted  in  the  first  duties,  goes  no  further  than  to  relieve 

capacity)."  them  from  liability  for  non-feasance, 

'  If,  in  the  performance  of  a  minis-  and  for  the  misfeasances  of  their  ser- 

ieriol  duty  to  exact  a  bond  from  a  mu-  vants  or  agents.    For  a  personal  act  of 

nicipal  contractor  for  the  protection  misfeasance,  we  are  of  opinion  that  a 

of  sub-contractors   and    materialmen,  party  should  be  held  liable  to  one  in- 

the  officer  is  reauired  to  pass  upon  the  jured  by  it,  as  well  when  in  the  per- 

sufficiency  of  tiie  sureties,  he  is  not  formance  of  a  public  duty  as  when 

liable  for  mistakes  or  errors  of  judgment  otherwise  engaged." 
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for  a  negligent  act  or  misfeasance  in  consequence  of  which  a  private 
person  has  suffered  special  damage,  the  liability  can  only  be  enforced 
when  three  elements  are  present,  viz. :  (1 )  that  the  services  of  the 
officer  are  not  gratuitous  or  coerced,  but  voluntary  and  attended 
with  compensation;  (2)  that  the  duty  to  be  performed  is  entire, 
absolute,  and  perfect,  and  (3)  that  the  duty  is  a  personal  one  and 
not  only  one  which  he  is  under  obligation,  but  which  he  is  also 
clothed  with  ability  to  perform,  both  in  the  means  furnished  to  him, 
and  the  legal  authority  to  act  irrespective  of  superior  officers.^  When 
these  elements  are  present,  a  municipal  officer  is  liable  for  personal 
acts  of  negligence  or  misfeasance,  including  acts  which  are  done 
without  jurisdiction,  or  without  following  the  method  positively 
prescribed  by  the  statute,  provided  the  party  complaining  has  suf- 
fered special  damage  by  reason  thereof.^    An  officer,  in  carrying  out 

^  No  well  V.  Wright,  3  Allen  (Mass.),  for  precedents  of  indictments  against 

166.     See  also  Butterfield  v.  Boston,  corporations.       Criminal     information 

148  Mass.  544 ;  Moyniiian  v.  Todd,  ISS  against  municipal  officers.    Willc.  Corp. 

Mass.  301,  381;    Barry  v.  Smith,  191  315-318;  Rex  v,  Watson,  2  Term  R. 

Mass.  78,  89 ;  post,  chapter  on  Actions  204 ;     Ih.    198.      Indictment    against 

and  Liabilities.  municipal  corporations.      See  chapter 

Indictment  of  Public  and  Corpo-  on  Remedies  against  Illegal  Corporate 

RATE  Officers.    "A  public   officer,"  Acts,  post,  {§1597,1599. 
it  is  declared  in  North  Carolina,  "en-        *  Lee  v,  Huif,  61  Ark.  494;   Pruden 

trusted  with  definite  powers  to  be  ex-  v.  Love,  67  Ga.  190 ;  Nagle  v.  Wakey, 

ercised  for  the  benefit  of  the  community,  161  111.  387,  393;    Barnard  v.  Com'rs 

who  wickedly  abuses  or  fraudulently  of  Highways,  172  111.  391 ;   Conwell  v. 

exceeds  them,  is  punishable  by  indict-  Emric,  4  Ind.  200;  Rounds  v.  Mansfield, 

ment."    State  w.  Glasgow,  N.  Car.  Conf.  38  Me.  586;    Moynihan  v.  Todd,  188 

186,  187   (indictment  of  Secretary  of  Mass.  301,  305;    Clark  v.   Dasso,  34 

State);    State   v.   Justices   of   Lenoir  Mich.  86;    Buskirk  v.  Strickland,  47 

County,  4  Hawks  (N.  Car.),  194  (when  Mich.  389;   Cubit  v,  O'Dett,  51  Mich, 

county  authorities  indictable  for  non-  347;    Shepherd  v.  Lincoln,  17  Wend, 

repair  of  jail).    See  Paris  v.  People,  27  (N.  Y.)  250;    Bailey  v.  New  York,  3 

111.  74;    State  V.   Fayetteville  Com'rs  Hill  (N.  Y.),531;  8.  c.  2Denio  (N.  Y.), 

(non-repair  of  streets),  2  N.  Car.  Law  433 ;   Hicks  v,  Dom,  42  N.  Y.  47,  aff'g 

Repos.  617;  /6.  633;  2  Murph.  371;  54  Barb.  172;   McKee  v.  Hull,  69  Wis. 

State  V.  Fishblate,  83  N.  Car.  654 ;  State  657 ;  Litchfield  v.  Bond,  186  N.  Y.  66, 

V.  Hall,  97  N.  Car.  474.     But  see  as  to  rev'g  105  N.  Y.  App.  Div.  229.    Tender 

street  commissioner,  Graffins  v.  Com-  of  draw  bridge  appointed  by  the  gov- 

mon wealth  3  Penrose  &  W.  (Pa.)  502 ;  emor  held  to  be  individuaUy  liable  for 

-State  V.  Adams  County  Road  Com'rs,  opening   the  draw   at   night   without 

1  Miss.  368.     Indictment  of  municipal  placing  any  warning  lights,  in  conse- 

officers  for  violation  of  charter.    People  quence  of  which  the  plaintiff  fell  into 

r.  Wood,  4  Park.  Cr.  (N.Y.)144;  Ham-  the  river.     Nowell  v.  Wright,  3  Allen 

mar  v.  Covington,  3  Met.   (Ky.)  494;  (Mass.),  166.     Dey>ey,  J.,  said:    "His 

State  V.  Shelby ville,  4  Sneed  (Tenn.),  act  was  not  a  mere  naked  act  of  non- 

.176;  State  v.  Shields,  8  Blackf.  (Ind.)  feasance.   The  oi)ening  of  the  draw  was 

151 ;  Lathrop  v.  State,  6  Blackf.  (Ind.)  the  cause  of  the  injury.    That  act  was 

502;  State  v.  Burlington,  36  Vt.  521.  done  by  the  defendant.    It  is  true  that 

Requisites  of   indictment  for  non-per-  it  was  lawful  to  open  the  draw,  but  such 

formance  of  official  duty.     Wattles  v.  opening  was  to  be  done  in  a  proper 

People,  13  Mich.  446 ;  State  v.  Murf  rees-  manner." 

boro,  11  Humph.  (Tenn.)  217;   State        If  the  mayor,  wrongfully  and  mali- 

V.  Com'rs  of  Halifax,  4  Dev.  (N.  Car.)  ciously,  attempts  to  remove  the  chief 

345;   3  Chitty  Crim.   Law,  586,  606,  of  police  (who  in  fact  can  only  be  re- 
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a  work  or  improvement  ordered  by  the  authorities  of  a  city  or 
other  municipality,  can  wily  jtistify  his  acts  done  pursuant  to  that 
authority  to  the  same  extent  as  the  city  may.  If  the  act  is  tortious 
on  the  part  of  the  city  for  lack  of  jurisdiction,  or  because  the  city 
has  failed  to  comply  with  imperative  requirements  of  the  law,  it  is 
also  tortious  on  the  part  of  the  oflBcer  acting  for  the  city,  and  he 
is  individually  liable  therefor.^    But  the  misfeasance  must  be  per" 


moved  by  a  board  of  commissioners), 
and  excludes  him  from  his  office,  the 
mayor  is  responsible  to  him  in  a  cirnl 
action  for  damages.  Burch  v.  Hardwicke, 
30  Gratt.  (Va.)  24.  Tax  assessors  held 
to  be  individually  liable  for  assessing  a 
nonr-resident  for  personal  property,  the 
statute  giving  them  no  jurisdiction  to 
assess  non-residents  therefor.  Dorwin 
V.  Strickland,  57  N.  Y.  492.  But  if  they 
fiave  jurisdicHon  of  the  person  taxed 
and  of  the  subject  matter,  they  are  not 
individually  hable  for  an  erroneous 
assessment  made  in  good  faith.  Wil- 
liams r.  Weaver,  75  N.  Y.  30.  A 
stattUory  provision  making  the  corpora- 
tion liable  "for  the  ill^al  doings  and 
defaults"  of  its  officers  does  not  de- 
prive the  party  injured  of  his  right,  if 
It  otherwise  exists,  to  proceed  per- 
sonaUy  against  the  officer  or  agent  who 
committ^  the  injury,  if  there  is  no 
provision  that  the  officer  shall  not  also 
remain  liable.  Both  are  liable.  Rounds 
V.  Mansfield,  38  Me.  586.  Provision  of 
a  city  charter  declaring  that  officers 
shall  be  liable  for  all  damages  "sus- 
tained by  reason  of  wUftd  neglect "  does 
not  affect  the  common  law  liability  of  the 
officers  for  simple  negligence.  Bennett 
V.  Whitney,  94  N.  Y.  302. 

Liability  of  election  officers  for  refus- 
ing to  receive  vote,  see  Perry  v.  Reynolds, 
53  Conn.  527;  Lincoln  v  Hapgood,  11 
Mass.  350;  Bridge  v.  Lincoln,  14  Mass. 
367;  Kinnebi  v.  Wells,  144  Mass.  497; 
Capen  v.  Foster,  12  Pick.  (Mass.)  485; 
Spear  v.  Cummings,  23  Pick.  (Mass.) 
224,  227;  Gordon  v.  Farrar,  2  Doug. 
(Mich.)  411;  Carter  v.  Harrison,  5 
Blackf.    138;     Wheeler  v,    Patterson, 

1  N.  H.  88;  Third  Turnpike  Road  v. 
Champney,  2  N.  H.  199;  Hanlon  v. 
Partridge,  69  N.  H.  88;  Goetcheus  v. 
Matthewson,  61  N.  Y.  420;  s.  c.  5 
Lans.  (N.Y.)214;  Jenkins  v.  Waldron, 
11  Johns.  (N.  Y.)  114;  Jeffries  v. 
Ankeny,  11  Ohio,  374;  Gillespie  v. 
Palmer,  20  Wis.  544 ;  Ashby  v.  Whit€, 

2  Ld.  Raym.  938.  Compare  Ramsey 
V.  Riley,  13  Ohio,  157. 


Tax-(^llector's  Personal  Lia- 
bility TO  Third  Persons.  Tax-col- 
lector liable  in  trespass  who  seizes 
without  color  of  law  for  tax  assess- 
ment, or  under  an  unconstitutional 
law.  McCoy  v.Chillicothe,  3  Ohio,  370; 
Ragnet  v.  Wade.  4  Ohio,  107 ;  Loomis 
v.  Spencer,  2  Paige  (N.  Y.),  150.  But 
a  collector  whose  warrant  is  in  due 
form,  with  nothing  on  its  face  to  show 
the  iile^lity  of  the  tax  or  the  want  of 
authority  in  the  assessors  or  previous 
officers,  will  be  protected  in  executing 
it,  even  though  the  tax  be  not  lawfully 
assessed.  Chegaray  v,  Jenkins,  5  N.  Y. 
376,aff*g3Sandf.409;  Abbott  v.  Yost, 
2  Denio  (N.  Y.),  86;  Savacool  v. 
Boughton,  5  Wend.  (N.  Y.)  170,  lead- 
ing case ;  Downing  v.  Rugar,  21  Wend. 
178  (warrant  of  justice  to  overseers  of 
poor);  Alexander  v.  Hoyt,  7  Wend. 
(N.  Y.)  89 ;  Clark  v.  HaUock,  16  Wend. 
(N.  Y.)  607;  People  i?.  Warren,  5  Hill 
(N.  Y.),  440;  Webber  v.  Gray,  24 
Wend.  (N.  Y.)  485 ;  Loomis  v.  Spencer, 
2  Paige  (N.  Y.),  163 ;  Little  v.  Merrill, 
10  Pick.  (Mass.)  547;  see  Suydam  v. 
Keys,  13  Johns.  (N.  Y.)  444;  Gale  v. 
Mead,  2  Denio  (N.  Y.),  160;  lb,  232; 
Easton  v.  Callender,  11  Wend.  (N.  Y.) 
90 ;  Clark  v.  Norton,  49  N.  Y.  243.  U- 
ability  of  assessor.  Collection  and  rev- 
enue officers  not  liable  to  the  party  pay- 
ing for  money  voluntarily  paid  to  them. 
Elliott  v.  Swartwout,  10  Pet.  137; 
Thompson  v.  Stickney,  6  Ala.  579. 
More  fully,  post,  chap,  xxxii. 

»  Wamesit  Power  Co.  v.  Allen,  120 
Mass.  352.  But  this  broad  principle 
may^  we  suggest,  justly  admit  of  quali- 
fications and  exceptions  in  oases  where 
the  city  is  liable  and  the  officer  has 
acted  in  ^ood  faith  in  carrvine  out  the 
work  or  improvement  ordered  by  the 
city  authorities.  A  contractor  in  exe- 
cuting a  public  work  on  behalf  of  a  city 
was  held  liable  as  a  trespasser  where  the 
city  directing  the  performance  of  the 
work  would  be  liable  as  a  trespasser  for 
lack  of  authority.  Lamed  v,  Briscoe, 
62  Mich.  393. 
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sonal  to  the  officer,  and  his  own  act  and  his  liability  is  not  to  be 
inferred  without  sufficient  proof  of  personal  participation.^  It  has 
been  held  that  the  building,  erection,  or  construction  of  a  public 
work  is  the  performance  of  a  miniderial  duty  on  the  part  of  the 
officer  entrusted  therewith.'  For  any  negligetit  acts  or  omissimi  of 
duty  on  his  part  in  connection  with  the  improvement  he  is  liable. 
Thus,  it  has  been  held  that  although  the  relation  of  master  and 
servant  does  not  exist  between  a  public  officer  and  persons  em- 
ployed by  him  in  the  performance  of  his  duties,  the  duty  rests 
upon  the  officer  to  furnish,  a  reasonably  safe  place^  and  suitable  ap- 
pliances for  the*  work  which  the  employee  has  to  perform ;  that 
these  matters  pertain  to  the  conduct  of  the  officer  himself;  and 
that  an  omission  to  exercise  due  care  in  respect  thereof  is  a  personal 
act  of  misfeasance^  and  he  is  personally  responsible  if  the  employee 
is  injured  in  consequence  of  his  omission.* 

§  441.  Personal  LiabUity  of  Municipal  Officers  for  Ministerial 
Acts.  —  Where  the  law  absolutely  requires  a  ministerial  act  to  be. 
done  by  a  public  officer  and  he  neglects  or  refuses  to  do  such  act 
without  sufficient  legal  excuse,  he  may  be  compelled  to  respond  to 
an  individual  who  has  sustained  special  damage  thereby,  to  the 
extent  of  the  injuries  arising  from  his  misconduct.*  Mistake  of  duty 
and  honest  intentions  will  not  relieve  him  from  liability  if  such 
liability  otherwise  exists.*    A  ministerial  officer,  acting  in  good  faith, 

^  Bacheller  V.  Pinkham,  68  Me.  253;  Phelps,  43  Mich.  342;   Clark  v.  Miller, 

Carle  v.  De  Soto,  63  Mo.  App.  161.    In  M  N.  Y.  528;   Matteon  v,  Astoria,  39 

Masmchuaetts,  the  rule  is  laid  down  Oreg.  577,  579;    Ferguson  v.  Earl  of 

that  when  an  act  of  misfeasance  is  KinnouU,    9    Clark    &    F.    289.      In 

done  by  a  public  officer  personaUyf  or  Michigan,  it  is  held  that  the  failure  of 

by  some  one  in  his  presence  and  under  the  municipal  officers  to  require  a  bond 

his  personal  direction,  liability  attaches,  from  a  contractor  for  a  public  improve- 

Elder  v,  Bemis,  2  Mete.  (Mass.)  599;  ment  to  protect  sub-contractors  and 

Moynihan   v.   Todd,    188   Mass.   301;  materialmen   renders  the   officers   in- 

Barry   v.    Smith,    191   Mass.    78,   87;  dividually  liable.    Stephenson  v.  Mon- 

Johnson  v.  Somerville,  195  Mass.  370;  mouth  HTming  &  Mfg.  Co.,  84  Fed.  Rep. 

81  N.  E.  Rep.  268.  114;     Owen   v,    HiU,    67    Mich.    43; 

'  McCordr.  High,  24  Iowa,  336, 342;  Plummer  v.  Kennedy,  72  Mich.  295; 

Sells  V.  DermoJy,  114  Iowa,  344,  348;  Wells   v.    West    Bay   City   Board    of 

Quinton    v.    Burton,    61    Iowa,    471;  Education,  78  Mich.  260;    Staffon  v, 

Bowden  v.  Derby,  97  Me.  536,  539;  Lyon,  104  Mich.  249;    Smith  v.  Hub- 

Breen  v.  Field,  157  Mass.  277, 278.    See  bell,  142  Mich.  637.    But  if  the  sureties 

also  Murphy  v.  Lowell,  124  Mass.  564.  on  the  bond  prove  to  be  insufficient, 

»  Bowden  r.  Derby,  97  Me.  536, 540 ;  the  municipal  officers  are  not  liable  for 

s.  c.  99  Me.  208,  211;   Breen  v.  Field,  errors    or   mistakes    of   judgment    in 

157  Mass.  277.  approving  the  sureties.     Huebner  v. 

*  Amy  V.  Des  Moines  County  Super-  Nims,  132  Mich.  657. 

visors,    11    Wall.    (U.  S.)    136;    post,  •  Dow  v.  Humbert,  91  U.  S.  294; 

chapter  on  Mandamus ;  Mock  v.  Santa  Amy     v.     Des    Moines    Countv,     11 

Rosa,  126  Cal.  330,  344;    Teamey  v.  Wall.  (U.S.)  136;  tn/ra,  J444;  "Porter 

Smith,    86    III.    391;     Eaynsford    v.  v.  Thomson,  22  Iowa,  391,  396. 


Digitized  by 


Google 


776  MUNICIPAL   CORPORATIONS  §  443 

is  liable  for  actual,  but  not  for  exemplary  damages,  for  illegal  acts, 
injurious  to  private  persons.* 

§  442.  ResponsibUity  for  Acts  of  Subordinates;  Respondeat 
Superior.  —  Public  and  municipal  officers  are  not  individually  re- 
sponsible for  the  negligence  of  those  whom  they  are  obliged  to  employ 
in  the  discharge  of  their  duties  in  the  execution  of  public  works  or 
otherwise.  Such  employees  are  not  their  servants,  and  the  rule 
respondeat  superior  does  not  apply  to  charge  them  with  responsibility 
for  the  acts  of  employees.' 

§  443.  Liability  of  Officers  making  Ultra  Vires  Oontracts.  —  In 
the  case  of  officers  of  municipalities,  it  has  been  sought  to  charge 
them  with  liability  under  contracts  made  by  them  in  excess  of 
their  official  powers  in  analogy  to  the  principles  under  which 
the  agent  of  a  private  individual  becomes  personally  respon- 
sible for  an  ultra  vires  contract  upon  a  representation,  express 
or  impUed,  that  he  has  authority  to  make  such  contract  on 
behalf  of  the  principal.  But  the  courts  have  refused  to  hold  the 
officers  of  a  municipality  personally  liable  for  contracts  ultra  vires 
in  the  absence  of  actual  fraud  or  deception.  If  a  contract  be 
made  by  an  officer,  acting  officially,  in  excess  of  his  authority, 
unintentionally,  under  an  innocent  mistake  of  the  law,  without 

*  Tracy r. Swart wout,  10 Pet.  (U.S.)  State  for  the  purpose  of  making  the 
80  (action  against  collector  of  cus-  repairs,  was  personally  liable  to  an 
toms);  Elliott  v.  Swartwout,  10  Pet.  action  for  damages  sustained  by  an 
(U.  S.)  137.  The  ministerial  officer,  individual  through  the  negligence  of 
however,  may  be  subject  to  exemplary  workmen  employed  in  makmg  the 
damaaes  when  his  acts  are  not  only  repairs.  C^ty  trustees  appointing  a 
ille^l,  but  wanton,  wilful,  malicious,  superirUendent  of  streets  are  only  agents 
ana  oppressive.  Barry  v.  Edmunds,  of  the  city,  do  not  stand  in  the  relation 
116  U.  S.  550,  563.  of  principal  to  him,  and  are  not  re- 

*  Pritchard  v.  Keefer,  53  111.  117;  sponsible  for  the  faithful  performance 
De  Armas  v.  Bell,  109  La.  181,  186;  of  the  duties  of  his  office.  They  are 
Bacheller  v.  Pinkham,  68  Me.  253,  255 ;  not  liable  to  a  person  iniured  through 
Bowden  v.  Derby,  97  Me.  536,  540;  his  neglect  of  duty,  although  such 
8.  c.  99  Me.  208,  211;  McKenna  v.  superintendent  is  declared  by  statute 
Kimball,  145  Mass.  555;  Moynihan  to  be  liable  therefor.  Mcrritt  v.  Mo- 
V.  Todd,  188  Mass.  301,  305;  Donovan  Farland,  4  Cal.  App.  390;  88  Pac.  Rep. 
V.  McAlpine,  85  N.  Y.  185;  Martin  i».  369.  If,  however,  the  officers  of  a 
Mayor,  &c.  of  Brooklyn,  1  Hill  (N.  Y.),  municipality,  instead  of  letting  the  work 
541,  551 ;  Bailey  v.  Mayor,  &c.  of  New  on  a  public  improvement  to  the  lowest 
York,  3  Hill  (N.  Y.),  531,  540,  aff'd  bidder  as  re<]uired  by  law,  moceed 
2  Denio  (N.  Y.),  433 ;  Lane  v.  ()otton,  without  avihonty  to  do  U  themselves  by 
1  Salk.  17 ;  Hall  v.  Smith,  2  Bing.  156 ;  persons  employed  by  them,  they  are 
Humphreys  v.  Mears,  1  Man.  &  Ryl.  mdividuallv  liable  for  injuries  sustained 
187.  But  in  Shepherd  v.  Lincoln,  17  through  the  negligence  of  the  em- 
Wend.  (N.  Y.)  250,  it  was  held  that  a  ployees.  Robinson  v.  Rohr,  73  Wis. 
superintendent  of  repairs  on  the  canals  436. 

of  the  State,  although  an  agent  of  the 
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any  intentional  misrepresentation  or  deception,  the  oflBcer  is  not 
in  such  case  personally  liable  to  the  persons,  with  whom  the 
contract  is  made.  The  authority  and  powers  of  the  oflScer  of  a 
municipality  are  regulated  by  law,  and  all  parties  dealing  with  the 
officer  must,  at  their  peril,  take  notice  of  the  nature  and  extent  of 
his  authority,  and  if  the  contract  is  invalid,  because  in  excess  of  the 
powers  of  the  officer,  the  persons  contracting  with  him  have  no 
redress  against  him.^ 

§  444.  Personal  Liability  for  Befnsal  to  levy  Tax.  —  If  the 
specific  duty  is  absolutely  imposed  upon  the  officers  of  a  munici- 
pality to  levy  a  tax  to  pay  a  judgment  against  the  corporation,  a  refusal 
or  omission  without  sufficient  legal  excuse  to  levy  the  tax  at  a  time 
when  there  b  no  legal  obstacle  to  the  making  of  the  levy  renders 
the  officers  charged  with  the  duty  individually  liable  in  damages  to 
the  creditor  of  the  municipality.'    But  if  there  is  a  limitation  upon 

^  Ogden  V.  Raymond,  22  Conn.  379 ;  behalf,  refuses  to  permit  a  person  am- 

Duncan- V.  Niles,  32  111.  532;  Mann  v,  tracting  with  the  municipality  to  per- 

Richardson,  06  ILL  481 ;    Houston  v.  form  his  contract^  and  thereby  causes  a 

C3ay  County,  18  Ind.  396 ;  Newman  v.  breach  of  its  terms  and  conoitions,  he 

Sylvester,  42  Ind.  106;    Boardman  v.  is  not  individually  liable  to  the  con- 

Hayne,  29  Iowa,  339;   Southworth  v.  tracting   party   in   damages   for   the 

Flimders,  33  La.  An.  190;    Fuller  v,  breach.     He  is  a  mere  agent  in  that 

Mower,  81  Me.  380;  Lyon  v.  Irish,  58  respect,  and  incurs  no  personal  liability. 

Mich.  518;   Miller  v.  Board,  15  N.  Y.  Morrison  v.  McFarland,  51  Ind.  206; 

Misc.  322 ;    Hite  v.  Goodman,  1  Dev.  Butler  v.  Haines,  79  Ind.  575. 

&  Bat.  Eq.   (N.  Car.)  364;    Stone  v.  "  Oswald  v.  Thedinga,  17  Iowa,  13; 

Huggins,  28  Vt.  617.    See  also  Nicker-  Porter   v,   Thomson,    22    Iowa,    391 ; 

son  V.  Dyer,  105  Mass.  320.    But  com-  Iowa  Railroad  Land  Co.  v.  Sac  County, 

pare  Hall  v.  Cockrell,  28  Ala.    507;  39  Iowa,  124,  135;   Dark  v.  Miller,  54 

Sylvester  v.  Macauley,  1  Wils.   (Ind.)  N.  Y.  528;    Allen  v,  Sisson,  66  Hun 

19;  Potts  V.  Henderson,  2  Ind.  327;  (N.   Y.),    140,  aff'd   148  N.  Y.   728; 

Ives  V.  Hulet,  12  Vt.  314;  Index,  Ultra  Amy  v.  Des  Moines  County,  11  Wall. 

Vires,    Contra;    Robinson    v.  Bishop,  136,  an  important  case,  referred  to  in 

39   Hun    (N.    Y.),  370.    A  selectman  chapter  on  Mandamus,  postf  §  1520. 

signed  and  delivered  to  the  chairman  The    mayor,   as    presiding    officer   of 

of  the  board  a  town  order  in  blank  the  council  and  having  a  casting  vote 

to  be  used  for  a  proper  purpose.     The  in  case  of  a  tie,  is  liable  in  common 

chairman  issued  it  to  plaintiff,   who  with  the  other  officers  of  the  council 

advanced  money  relying  on  the  chair-  for  failure  to  make  the  levy.    Porter 

man's  assurance  that  the  town  desired  v.   Thomson,   22    Iowa,   391.     In    an 

to  borrow  monev  to  pay  its  debts  and  action    by    a    creditor     against    the 

that    the    board    was    authorized    to  supervisors  of  a  town  for  refusing  to 

borrow.    The  selectman  was  ignorant  i^ace  upon  the  tax  list  the  amount  of  his 

of  these  representations  and  of  the  use  judgments  against  the  town  it  appeared 

to  which  the  order  was  put.     In  an  that  after  the  action  was  begun  the 

action  against  the  selectman  for  breach  defendants  had  placed  the  on^  judg- 

of  an  implied  representation  of  authority  ment   proved  in  the   case   upon   the 

to  issue  the  order,  held  that  he  was  not  tax  list.    It  was  held  that  the  plaintiff 

liable,  not  having  been  a  party  to  the  was  only  entitled  to  recover  actual 

improper  use  of  the  order.     Fuller  v.  damages;    that  it  must  be  assumed 

Mower,  81  Me.  380.    If  the  officer  of  a  that  the  tax  levy  made  at  the  time 

municipal  corporation,  acting  on  its  when  the  judgment  was  placed  on  the 
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the  taxing  powers  of  the  oflScers  or  of  the  municipality  which  the 
officers  are  bound  to  respect  and  which  prevents  the  levy,  no  liability 
attaches.^ 

tax  list  would  be  eufficient  to  pay  the  v.  Des  Moines  County,  11  Wall.  (U.  S.) 
debt ;   and  that  therefore  the  plaintiff    136 ;  post,  chapter  on  Mandamus, 
could  only  recover  nominal  damages.         ^  in  re  Isaacson,  36  La.  Aa.  56. 
Dow  V.  Humbert,  91  U.  S.  294;  Amy 
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